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RAILROAD  REPORTS 


Hamlin  et  al.  v,  Columbia  &  P.  S.  R.  Co. 

(Supreme  Court  of  Washington,  March  11,  1905.) 

[79    Pac.   Rep.   991.] 

Accident  on  Track — Licensee  or  Trespasser — Care  Due  Trespass* 

ers.* — In  an  action  against  a  railroad  company  for  the  death  of  a 
pedestrian  on  the  track,  struck  by  a  train,  it  was  shown  that  decedent, 
her  husband  and  children,  and  the  few  residents  in  and  about  the 
village  where  the  accident  occurred,  had  been  in  the  habit  of  using 
the  railroad  track  as  a  footpath,  in  going  to  and  returning  from  the 
village,  for  a  number  of  years.  None  of  these  persons  had  an  express 
license  to  use  the  track,  and  they  had  never  been  prohibited  from 
using  it.  There  were  signs  on  the  right  of  way,  at  different  places 
along  the  track,  warning  the  public  not  to  walk  on  the  track.  Some 
of  the  witnesses  claimed  that  these  signs  were  only  placed  at  cross- 
ings,  and  that  the  warning  only  applied  to  them.  Held,  that  de- 
cedent was,  as  a  matter  of  law,  a  trespasser,  and  not  a  licensee,  and, 
in  the  absence  of  willful  or  wanton  negligence,  the  company  was  not 
liable. 

Same — Injury  to  Deaf  Person — Contributory  Negligence — Liabil- 
ity.t — A  person  whose  hearing  has  been  so  far  impaired  that  he  is 
compelled  to  use  an  ear  trumpet  in  ordinary  conversation,  who 
A\'alks  along  a  railroad  track  without  a  continual  exercise  of  vigilance 
for  approaching  trains,  and  who  is  a  trespasser  while  on  the  track,  is 
guilty  of  contributory  negligence,  precluding  a  recovery  for  his  death 
by  being  struck  by  a  train,  in  the  absence  of  willful  negligence  on 
the  company's  part. 

Appeal  from  Superior  Court,  King  County ;  Arthur  E.  Griffin, 
Judge. 
Action  by  Ben.  F.  Hamlin  and  others  against  the  Columbia  & 

*As  to  what  does,  and  does  not,  constitute  a  license  to  use  railroad 
tracks  as  a  foot-path,  see  foot-notes  appended  to  Wagner  v.  Chicago 
&  N.  W.  Ry.  Co.  (Iowa),  11  R.  R.  R.  789,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  789;  foot-notes  appended  to  Koegel  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358;  foot-note 
appended  to  Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'x  (Ky.),  11  R. 
R.  R.  342,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  342. 

As  to  the  care  due  trespassers  on  railroad  tracks,  see  foot-note  ap- 
pended to  Maysville  &  B.  S.  R.  Co.  v,  McCabe  (Ky.),  13  R.  R.  R. 
459,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  foot-notes  appended  to  Jor- 
dan V.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am.  & 
Eng.  R.  Cas.,.  N.  S.,  397;  foot-notes  appended  to  Rawitzer  v.  St.  Paul 
City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  &  Eng.  R.  Cas..  N.  S., 
9i;  foot-notes  appended  to  Hortenstine  v.  Virginia-Carolina  Ry.  Co. 
(Va,),  12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  foot-note 
appended  to  Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  12  R.  R.  R. 
293,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  293;  Koegel  v.  ^lissouri  Pac.  Ry. 
Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358. 

tAs  to  the  contributory  negligence  of  deaf  persons,  when  walking 
on  or  crossing  railroad  tracks,  see  foot-note  appended  to  Roach  v, 
Atlanta,  etc.,  Ry.  Co.  (Ga.),  10  R.  R.  R.  97,  33  Am.  &  Eng.  R.  Cas., 
N-  S.,  97,  where  all  the  preceding  authorities  in  this  series  are  col- 
lected. 
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Puget  Sound  Railroad  Company.    From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Piles,  Donworth  &  Howe,  C.  H.  Parrell,  and  Dallas  &  Hal- 
verstadtj  for  appellant. 
F.  B.  Knowles  and  Frank  H.  Knapp,  for  respondents.. 

RuDKiN,  J.    For  a  number  of  years  prior  to  the  14th  dav  of 
March,  1903,  the  defendant,  the  Columbia  &  Puget  Sound  Rail- 
road Company,  operated  a  railroad  through  the  village  of  Cedar 
Mountain,  in  King  county.     On  the  above  date,  and  for  some 
few  years  prior  thereto.  Cedar  Mountain  was  a  deserted  mining 
camp.     The  entire  population  of  the  place  consisted  of  a  few 
families.     The  railroad  in  question  was  principally  used  as  a 
logging  and  coal  road.    As  the  railroad  approaches  Cedar  Moun- 
tain, in  the  direction  of  Seattle,  it  rounds  a  curve  in  close  proxim- 
ity to  Cedar  Mountain,  and  passes  through  a  cut  within  a  few 
hundred  feet  of  the  post  office  at  the  latter  place.    On  the  morn- 
ing of  the  above  date  an  engine  drawing  four  cars  backed  up  the 
railroad  toward  Cedar  Mountain  at  a  velocity  of  about  15  or  16 
miles  per  hour,  as  had  been  the  custom  every  day  for  a  period 
of  about  five  years.     Mrs.  Hamlin,  wife  of  the  plaintiff  J.  D. 
Hamlin,  and  the  mother  of  the  other  plaintiffs,  together  with  her 
family,  had  lived  about  three-fourths  of  a  mile  from  Cedar  Moun- 
tain, in  the  direction  of  Seattle,  on  the  line  of  said  railroad,  for 
a  period  of  about  four  years  prior  to  March  14,  1903.    On  the 
morning  of  that  day  she  started  from  her  home  to  the  post  office 
at  Cedar  Mountain,  and,  as  she  reached  a  point  on  the  railroad 
track  a  short  distance  from  the  post  office,  she  was  struck  by  the 
abo\£e  train  and  instantly  killed.    None  of  the  train  crew  saw  or 
observed  the  deceased  on  the  track  before  the  accident.    There 
was  but  one  eyewitness  to  the  accident,  and  he  testified  on  the 
part  of  the  plaintiffs.     This  witness  saw  the  deceased  coming 
along  the  railroad  track  in  the  direction  of  Cedar  Mountain,  and 
the  next  instant  saw  the  train  approaching  from  the  same  direc- 
tion behind  the  deceased.    She  was  struck  by  the  train  and  killed, 
as  above  stated.    This  witness  was  from  500  to  1,000  feet  further 
from  the  train  than  the  deceased,  and  both  saw  and  heard  the 
train  before  it  struck  her.    There  was  nothing  to  prevent  the  de- 
ceased from  seeing  the  approaching  train  for  a  distance  of  300 
feet  before  it  struck  her,  had  she  looked.    The  deceased  was  49 
years  of  age  at  the  time  of  her  death,  and  was  quite  deaf.    There 
was  a  public  road  leading  from  the  home  of  the   deceased    to 
Cedar  Mountain,  almost  parallel  with  the  railroad  track.     The 
deceased,  her  husband  and  children,  and  the  few  villagers  and 
school  children  resident  in  and  about  Cedar  Mountain,  had  been 
in  the  habit  of  using  the  railroad  track  as  a  footpath  in  going  to 
and  returning  from  Cedar  Mountain  for  a  number  of  years  prior 
t0  the  accident.    It  is  not  claimed  tlfat  any  of  these  parties  had 
an  express  license  to  use  the  railroad  track  as  a  footpath,  nor  is 
it  claimed  that  they  had  ever  been  forbidden  to  use  it  by  any 
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officer  or  agent  of  the  defendant  company.  There  were  signs  on 
the  right  of  way  on  either  side  of  Cedar  Mountain,  and  at 
diflferent  places  along  the  track,  warning  the  public  not  to  walk 
upon  the  track,  and  cautioning  them  against  danger.  Some  of 
the  witnesses  for  the  plaintiffs  claimed  that  these  signs  were  only 
placed  at  crossings,  and  that  the  warning  only  applied  to  such 
places.  This  action  was  brought  to  recover  damages  for  the 
wrongful  act  of  the  defendant  in  causing  the  death  of  the  de- 
ceased. The  plaintiffs  had  judgment  below,  and  defendant 
appealed  therefrom. 

The  principal  question  discussed  on  this  appeal  is,  was  the  de- 
ceased a  licensee  upon  the  track,  or  was  she  a  trespasser  there, 
at  the  time  she  met  her  death  ?    We  think  this  case  is  controlled 
by  Dotta  v.  N.  P.  Ry.  Co.  (Wash.)  79  Pac.  32.    The  extent  of 
the  use  of  the  track  by  foot  passengers  in  that  case  is  thus  stated 
in  the  opinion  of  the  court:    "The  track,  when   not   obstructed 
with  cars,  furnished  a  convenient  way  for  those  desiring  to  pass 
to  and  from  First  Avenue  South  to  the  water  front,  and  was 
extensively  used  for  that  purpose — ^particularly  by  the  employees 
of  several  large  manufacturing  plants  situated  on  the  water  front. 
The  respondents,  although  they  seem  not  to  have  forbidden  the 
use  of  the  trestle  by  pedestrians,  did  not  invite  or  encourage 
travel  over  it  by  the  manner  of  its  construction.    It  was  made 
unusually  narrow — so  narrow,  in  fact,    that    when    cars    were 
standing  upon  it  there  was  but  a  ver)'  small  space  beside  the  cars 
and  the  ends  of  the  ties  along  which  a  footman  could  pass,  and 
this  was  made  more  difficult  of  passage  by  the  occasional  inser- 
tion of  short  ties,  which  left  gaps  in  the  way  from  three  to  five 
feet  wide,  which  had  to  be  crossed.    Because  of  its  peculiar  con- 
struction, it  was  known  locally  as  the  'slim  track.'     No  planks 
were  laid  upon  it,  either  between  the  rails  or  elsewhere,  over 
which  a  person  could  walk ;  and,  while  it  was  shown  that  it  was 
freely  used  as  a  passageway  when  clear,  it  appeared  that  it  was 
very  seldom  that  any  one  crossed  over  it  when  cars  were  stand- 
ing upon  it.    Neither  of  the  respondent  companies  had  forbidden 
in  any  public  manner  the  use  of  the  track  as  a  gassageway,  nor 
did  they  maintain  lookouts  or  guards  to  warn  peSestrians  of  the 
times  it  was  going  to  be  put  into  use  by  themselves."    In  answer 
to  the  contention  that  such  use  amounted  to  a  license,  the  court 
said:     "But  it  is  not  to  be  inferred  from  slight  circumstances 
that  a  railway  company  has  granted  to  the  public  a  joint  use  of 
its  track  between  given  points.     The  track  is  constructed  pri- 
marily for  the  purpose  of  carrying  passengers  and  freight  in  cars, 
and  its  use  as  a  footpath  is  secondary  always.    To  permit  its  use 
as  a  footpath  greatly  increases  the  danger  to  those  traveling  in 
cars,  and  it  is  not  the  policy  of  the  law  to  encourage  such  use; 
and,  unless  a  clear  right  to  be  upon  the  track  at  the  given  place 
is  shown,  a  footman  thereon  is  to  be  regarded  as  a  trespasser.    In 
certain  instances,  of  course,  a  joint  use  must  be  reserved  to  the 
public.    For  example,  the  public  must  have  the  right  to  cross  at 
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fixed  places,  and  it  is  usually  held  that  a  public  crossing  has  been 
acquired  by  user  on  much  less  evidence  than  is  required  to  estab- 
lish a  public  way  along  the  track ;  the  one  being  in  nearly  every 
instance  a  necessity,  while  the  other  is  usually  only  a  mere  mat- 
ter of  convenience.    Indeed,  in  some  of  the  states  it  seems  to  be 
held  that  a  right  of  way  along  the  track  cannot  be  acquired  by 
user,  merely,  unless  it  be  at  the  station  or  depot  grounds  or  in 
the  yards,  where  the  public  naturally  resort.      [Citing  cases.] 
But  if  the  rule  be  otherwise  in  this  state  as  to  the  right  to  ac- 
quire a  joint  right  along  the  track,  such  right  is  only  acquired  by 
use  so  definite  and  long  existing  as  to  clearly  impute  acquiescence 
on  the  part  of  the  railroad  company  in  such  use.    The  very  slight 
use  made  of  the  trestle  in  question  here  by  pedestrians  when  cars 
were  standing  upon  it  cannot  be  held  to  confer  such  a  joint  right. 
We  conclude,  therefore,  that  the  appellant  at  the  time  of  his  in- 
jury was  a  trespasser,  and  that  the  defendants  could  be  held 
liable  for  such  injury  only  in  case  their  conduct  was  so  grossly 
negligent  as  to  amount  to  wantonness."    If  a  court  should  per- 
mit a  jury  to  find  that  such  use  as  was  shown  in  this  case  amounts 
to  a  license,  the  necessary  effect  will  be  to  impress  every  foot  of 
railroad  throughout  the  settled  portions  of  the  country  with  a 
license  in  favor  of  foot  passengers.     It  is  a  matter  of  common 
knowledge  that  all  railroads  are  used  to  a  greater  or  less  extent 
by  foot  passengers,  unless  such  passengers  are  absolutely  ex- 
cluded therefrom  by  barriers  or  by  force.    In  this  case  the  com- 
pany   had     notices   posted    along    its    right    of   way    warning 
trespassers  of  the  danger  of  walking  on  tlie  track,  and  the  track 
itself  was  a  continuing  notice  and  warning  against  such  danger. 
The  hearing  of  the  deceased  was  so  far  impaired  that  she  was 
compelled  to  use  an  ear  trumpet  in  ordinary  conversation.  When 
such  a  person  walks  along  a  railroad  track  without  a  continual 
exercise  of  vigilance  for  approaching  trains,  she  takes  her  life  in 
her  hands,  and  invites  disaster.    The  deceased  was  therefore  a 
trespasser  on  the  right  of  way,  and  was  guilty  of  gross  negli- 
gence, which  contributed  directly  to  her  injury  and  death.    There 
can  be  no  serious  claim  of  willful  or  wanton  negligence  on  the 
part  of  the  appellant,  and  there  is  therefore  no  liability  for  the 
unfortunate  accident  complained  of. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  ac- 
tion. 

Mount,  C.  J.,  and  Fullerton,  HadlKy,  and  Dunbar,  JJ., 
concur. 
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(Supreme  Court  of  South  Carolina,  July  ii,  1905,) 

[51  S.  E.  Rep.  545] 

Caniers — Expulsion  of  Passenger.* — Where  a  passenger  entered 
a  special  street  car  chartered  by  a  particular  person,  and  tendered 
the  amount  of  his  passage,  and  kept  his  seat  with  the  knowledge 
and  consent  of  the  conductor,  who  mtended  to  transport  him  to  his 
destination,  the  carrier  thereupon  waived  the  right  to  insist  that  he 
was  not  a  passenger,  and  was  liable  for  his  subsequent  expulsion. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenville 
County. 

Action  by  E.  L.  McCarter  against  the  Greenville  Traction 
Company.  From  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

M.  F.  Ansel,  for  appellant. 

McCullottgh  &  McSzvain,  for  respondent. 

Gary,  A.  J.  In  order  to  understand  clearly  the  questions  pre- 
sented by  the  exceptions,  it  will  be  necessary  to  state  the  issues 
raised  by  the  pleadings.  The  complaint  alleges  that  the  defend- 
ant is  a  corporation  engaged  in  the  operation  of  an  electric  street 
railway  in  the  city  of  Greenville  as  a  common  carrier  of  passen- 
gers; that  on  the  15th  of  September,  1903,  the  plaintiff,  in  com- 
pany with  a  friend,  boarded  one  of  the  defendant's  cars  for  the 
purpose  of  riding  thereon,  and  thereby  became  a  passenger; 
that,  when  the  conductor  approached  the  plaintiff  to  collect  the 
fare,  he  tendered  to  the  conductor  50  cents  in  silver  (one 
piece),  and  requested  him  to  deduct  therefrom  the  charges  for 
two  fares,  amounting  to  10  cents;  that  the  conductor  accepted 
the  half  dollar,  but,  not  having  the  return  change,  tendered  it 
back  to  the  plaintiff,  and  at  the  same  time  told  the  plaintiff  and 
his  friend  that  they  would  have  to  get  off  the  said  car ;  that  the 
conductor  gave  the  signal  for  the  car  to  stop,  and,  when  it  did 

*For  the  authorities  in  this  series  on  the  question  who  are,  and 
are  not,  passengers,  see  Fremont,  etc.,  R.  Co.  t'.  Hagblad  (Neb.),  15 
R.  R.  R.  226,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  Quantz  v.  Southern 
'Ry.  Co.  (K.  Car.),  15  R.  R.  R.  250,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
259;  Dallas  Rapid  Transit  Co.  v.  Payne  (Tex.),  15  R.  R,  R.  25,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  25;  Garvey  v.  Rhode  Island  R.  Co. 
(R.  I.),  15  R.  R.  R.  30,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  30;  Anderson 
V.  Seattle-Tacoma  Interurban  Ry.  Co.  (Wash.),  14  R,  R.  R.  380, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  380;  Holmes  v.  Birmingham  So.  R. 
Co.  (Ala.),  14  R.  R.  R.  815,  37  Am.  &  Eng.  R.  Cas..  N.  S..  815;  foot- 
notes appended  to  McNeill  v.  Durham  &  C.  R.  (To.  (N.  Car.),  13 
R.  R.  R.  647,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  Foster  v.  Seattle 
Elec.  Co.  (Wash.),  13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
640;  Birmingham  Ry.,  etc.,  Co.  v.  Bynum  (Ala.),  13  R.  R.  R.  683, 
$6  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  Rowdin  v.  Pennsylvania  R.  Co. 
(Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas..  N.  S.,  672;  Hudson  v, 
Lynn  &  B.  R.  Co.  (Mass.),  13  R.  R.  R.  622,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  622. 
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SO,  again,  in  a  stern  and  angry  manner,  ordered  the  plaintiff  to 
leave  the  car,  which  he  did,  in  order  that  he  might  not  be  sub- 
jected to  the  humiliation  of  a  forcible  ejectment,  and  to  prevent 
a  difficulty  in  the  presence  of  ladies.  The  answer  of  the  de- 
fendant, after  denying  the  allegations  of  the  complaint  as 
therein  set  out,  alleges:  "(1)  That  on  the  evening  of  the  15th 
of  September,  1903,  this  defendant  was  running  a  special  car 
from  Pendleton  street  up  Washington  street,  carrying  certain 
passengers  who  were  attending  an  entertainment  on  Pendleton 
street  that  evening ;  that  it  was  after  the  regular  schedule  hours, 
and  that,  while  passing  up  Washington  street,  the  plaintiff  and 
one  other  young  man  boarded  said  car  and  did  offer  to  pay  their 
fare  with  a  fifty-cent  piece;  that  it  being  after  11  o'clock  in  the 
night,  and  not  having  the  change  on  hand,  and  having  failed 
to  get  the  change  from  those  on  the  car,  the  conductor  of  said 
car  returned  the  fifty  cents  back  to  the  plaintiff,  and  said  to  him 
that  he  could  not  make  the  change,  but  did  not  order  the  plain- 
tiff and  his  friend  to  get  off,  nor  did  he  put  them  off,  nor 
did  he  stop  the  car  to  put  them  off,  but,  when  the  car  did 
stop  at  Richardson  street  to  take  on  other  passengers,  the 
plaintiff  and  his  friend  voluntarily  and  of  their  own  accord 
left  the  car.  (2)  That  this  defendant  had  no  intention  of 
putting  plaintiff  and  his  friend  off  the  car  after  they  had  ten- 
dered their  fare,  and  would  have  carried  them  on  as  far  as  the 
car  went  on  that  trip  without  charge,  if  they  had  not  voluntarily 
left  the  car  themselves.  (3)  That,  when  the  car  stopped  at 
Richardson  street  to  take  on  other  passengers,  nothing  was  said 
to  the  plaintiff  and  his  friend  about  getting  off  the  car,  but  they 
did  so  of  their  own  accord.  They  made  no  request  at  the  time 
to  be  carried  on,  whether  they  paid  their  fare  or  not,  but  this 
defendant  had  no  intention  of  putting  them  off."  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff. 

The  first  exception  is  as  follows:  "Because  the  circuit  judge 
erred  in  charging  the  jury  as  follows:  *If  a  common  carrier 
receives  a  person  on  its  car,  it  thereby  assumes  towards  that 
person  all  the  duties  incumbent  on  a  common  carrier,  irrespec- 
tive of  whether  the  particular  car  happens  to  be  a  regular  sched- 
ule car  or  a  special  car ;  the  testimony  having  shown  that  the  car 
that  the  plaintiff  desired  to  ride  upon  w^as  a  special  car,  chartered 
by  a  particular  person,  and  was  run  that  night  after  regular 
schedule  hours  and  for  a  particular  purpose.'  *'  The  answer 
shows  that  the  plaintiff  tendered  the  amount  of  his  passage  and 
kept  his  seat  in  the  special  car  with  the  knowledge  and  consent 
of  the  conductor,  who  intended  to  transport  him  to  his  destina- 
tion. The  defendant,  therefore,  waived  the  right  to  insist  upon 
the  fact  that  he  was  not  a  passenger.  Adger  v,  Railwav,  71 
S.  C.  213,  50  S.  E.  783 ;  Blair  v.  Jeffries,  Dud.  59.  In  5  Enc.  of 
Law,  540,  the  rule  is  thus  stated:  **A  company  is  not  bound  to 
receive  or  transport  passengers  on  special  trains  running  for  the 
particular  purposes  of  the  road,  and  not  for  the  convenience  of 
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the  traveling  public;  but,  if  it  does  receive  a  person  on  such 
train  for  carriage,  it  assumes  toward  him  the  same  duties  as  if 
he  had  been  a  passenger  traveling  on  the  same  train  on  its  regu- 
lar trips."  In  Wagner  v.  Railway,  97  Mo.  512,  10  S.  W.  486, 
3  L.  R.  A.  156,  it  was  held  that  a  passenger,  allowed  to  ride  on 
a  special  train,  who  has  no  notice  of  any  want  of  authority  to 
grant  the  permission,  whether  he  pays  fare  or  not,  in  the  absence 
of  collusion  between  him  and  the  conductor  to  defraud  the  com- 
pany of  its  fare,  becomes  a  passenger,  and  as  such  is  entitled  to 
have  the  train  on  which  he  travels  managed  with  the  care  that 
is  due  from  a  common  carrier  to  passengers  on  a  train  of  that 
character.  The  case  of  White  v.  Railway,  115  N.  C.  631,  20  S. 
E.  191,  44  Am.  St.  Rep.  489,  decides  that  a  corporation  chartered 
as  a  common  carrier,  with  power  to  use  steamboats  as  well  as 
trains,  is  liable  as  a  carrier  to  a  passenger  on  one  of  its  boats, 
though  the  boat  is  at  the  time  let  for  an  excursion,  where  it  also 
lets  the  crew  which  is  still  in  its  pay  and  subject  to  be  discharged 
or  changed  by  it. 

This  ruling  disposes  of  the  remaining  exceptions.  It  is  the 
judgment  of  this  court  that  the  judgment  of  the  circuit  court 
be  affirmed. 


Chicago,  I.  &  L.  Ry.  Co.  v.  Woodward. 

» 

(Supreme  Court  of  Indiana,  Nov.  29,  1904.) 
{-72  N.  E.  Rep.  558] 

Selection  of  Connecting  Carrier.* — Where  property  is  delivered 
to  a  carrier  to  be  transported  to  a  point  beyond  its  line,  the  failure 
of  the  shipper  to  designate  the  particular  line  by  which  the  property 
shall  be  forwarded  authorizes  the  carrier  to  select  any  usual  or 
reasonably  direct  route  after  reaching  the  terminus  of  its  own  line. 

Initial  Carrier — Termination  of  Liability. t — In  the  absence  of 
a  special  contract,  where  it  is  necessary  for  a  carrier  to  deliver  the 
shipment  to  another  carrier  before  the  point  of  destination  is 
reached,  the  liability  of  the  first  carrier  ceases  when  it  has  safely 
carried  and  delivered  the  shipment  to  the  second  without  unreason- 
able  delay. 

Same — Same — Contract. — In  the  absence  of  statutory  or  charter 
disability,  a  common  carrier  may  contract  for  the  safe  carriage  and 
delivery  of  property  at  a  destination  beyond  its  own  line,  and  render 
itself  liable  for  loss,  injury,  or  delay  on  the  line  of  another  carrier, 
over  which  a  part  of  the  transportation  is  performed. 

Same — Same — Same — Presumptions.  —  In  an  action  against  an 
initial  carrier  for  damage  to  cattle  in  the  hands  of  the  connecting 
carrier,  where  the  jury  specially  found  that  it  was  not  all  of  defend- 
ant's contract  to  safely  carry  and  deliver  the  cattle  to  the  connecting 
carrier,  it  would  be  presumed,  in  support  of  a  general  verdict  for 
plaintiff,  that  the  further  part  of  defendant's  contract  was  to  safely 
carry  and  deliver  to  the  consignees, 

*See  monograph  appended  to  Louisville  &  N.  R.  Co.  v.  Duncan  & 
Orr  (Ala.),  8  R.  R.  R.  144*  3i  Am,  &  Eng.  R.  Cas.,  N.  S.,  144. 

tSee  foot-note  appended  to  Johnson  v.  Toledo,  etc.,  Ry.  Co. 
(Mich.),  8  R.  R.  R.  137,  3i  Am.  &  Eng.  R.  Cas.,  X.  S.,  137. 
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Same — Injury  oh  Connecting  Line — Pre8iimption4 — In  an  action 
against  an  initial  carrier  for  damage  to  cattle  in  the  hands  of  a  con- 
necting carrier,  where  the  special  findings  were  silent  concerning  the 
condition  of  the  cattle  when  they  arrived  at  their  destination,  and 
concerning  their  treatment  while  in  the  custody  of  the  connecting 
carrier,  but  stated  that  the  cattle  were  in  good  condition  when  de- 
livered to  the  connecting  carrier,  it  would  be  presumed,  in  aid  of  a 
general  verdict  for  plaintiff,  that  the  loss  and  injuries  resulted  to 
the  cattle  while  in  the  hands  of  the  connecting  carrier. 

Common  Carriers — Loss  of  or  Injury  to  Live  Stock — Liability. 
— A  common  carrier  is  liable  for  any  loss  or  injury,  to  property  in- 
trusted to  him  for  transportation  unless  it  is  able  to  show  that  the 
loss  or  injury  was  caused  by  the  act  of  God  or  the  public  enemy,  or 
that  it  resulted  from  the  inherent  nature  of  the  thing  itself,  and,  in 
case  of  cattle,  from  the  natural  disposition  and  exertions  of  the  ani- 
mals  themselves. 

Same — Same — ^Liability — Burden  of  Proof. § — Where  cattle  were 
delivered  to  a  carrier  without  any  limitation  of  its  common-law  lia- 
bility, and  without  the  shipper  assuming  any  of  the  hazards  of  ship- 
ment, or  beinp:  required  or  permitted  to  accompany  and  care  for  the 
cattle,  and  it  is  shown  that  the  cattle  were  delivered  at  their  destina- 
tion in  an  injured  condition,  the  burden  is  on  the  carrier  to  prove  that 
the  cause  of  injury  was  one  for  which  it  is  not  liable. 

Same — Injury  to  Live  Stock — Damages— Feed. — Where  cattle 
were  delivered  by  a  carrier  in  a  condition  which  rendered  them  un- 
salable for  food,  expenses  incurred  by  plaintiff  in  restoring  them  so 
as  to  make  them  marketable,  which  redounded  to  the  benefit  of  de- 
fendant by  enhancing  the  price  of  the  animals,  were  proper  elements 
of  plaintiff's  damage. 

Appeal  from  Circuit  Court,  Clinton  County;  Joseph  Clay- 
baugh,  Judge. 

Action  by  Hal  Woodward  against  the  Chicago,  Indianapolis 
&  Louisville  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Transferred  from  the  Appellate  Court,  un- 
der Bums'  Ann.  St.  1901,  §  1337u.    Affirmed. 

E.  C.  Field,  H.  R,  Kurrie  and  Gncnther  &  Clark,  for  appel- 
lant. 

/.  C  Farhcr  and  S.  F,  Ratcliff,  for  appellee. 

Hadley^  J.  Appellee  sued  appellant  to  recover  damages  for 
failure  to  transport  and  deliver  live  stock  at  place  of  destination 
in  a  safe  and  sound  condition.  South  Raub  is  a  village  situate 
12  miles  south  of  Lafayette.  Appellant  owns  and  operates  a 
railroad  running  through  Raub  and  Lafayette,  and  thence  in  a 
northerly  direction  to  Monon,  40  miles  north  of  Lafayette,  where 
it  intersects  appellant's  other  railroad,  running  from  Chicago  in 
a  southeasterly  direction  to  Indianapolis;  appellant  thus  having 
a  continuous  railroad  from  Raub  to  Indianapolis.    The  Big  Four 

tSee  foot-notes  appended  to  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.), 
9  R.  R.  R  731,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  731;  Lackland  v.  Chicago 
&  A.  Ry.  Co.  (Mo.),  11  R.  R.  R.  414,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
414  (care  required  in  furnishing  pens). 

§See  foot-note  appended  to  Bcede  v.  Wisconsin  Cent.  Ry.  Co. 
(Minn.),  9  R.  R.  R.  290,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  290,  where  all 
the  preceding  cases  are  collected. 
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has  a  railroad  running  direct  from  Lafayette  to  Indianapolis,  and 
the  distance  from  Raub  to  Indianapolis  via  Lafayette  and  the 
Big  Four  is  70  miles  shorter  than  via  Monon  and  appellant's  con- 
tinuous track,  and  requires  four  hours*  less  time  by  freight  train 
to  make  the  journey.  On  July  4,  1901,  appellee,  by  his  agent, 
William  Neaville,  loaded  39  fat  steers,  in  a  sound  and  good  con- 
dition, into  two  of  appellant's  cars  at  Raub,  and,  as  alleged  in  the 
complaint,  under  an  agreement  that  the  cattle  were  to  be  safely 
transported  to  Indianapolis,  and  delivered  to  Neaville,  Elliott  & 
Johnson  in  a  good  and  sound  condition  for  market  on  July  5th. 
The  cattle  arrived  at  their  destination  about  6  o'clock  the  fol- 
lowing morning,  July  5th.  Only  38  animals  were  delivered  to 
the  consignees,  and  these  were  in  an  enfeebled  and  bruised  con- 
dition, which  rendered  them  unfit  for  market.  It  required  until 
July  8th,  or  three  days  of  rest,  feed,  and  care,  to  render  them  fit 
for  market,  and  then  the  market  had  declined,  and  the  animals  be- 
come reduced  in  weight,  all  to  the  plaintiff's  damage,  etc.  Under 
appellant's  general  denial,  there  was  a  judgment  for  appellee  for 
$293.  So  far  as  the  record  discloses,  the  shipping  contract  was 
in  parol.  There  was  no  direction  by  the  shipper  as  to  the  route 
of  shipment,  and  no  limitation  of  the  carrier's  common-law  lia- 
bility. 

The  first  claim  of  appellant's  counsel  is  that  the  company 
should  have  had  judgment  upon  the  answers  to  certain  inter- 
rogatories propounded  to  the  jury,  notwithstanding  the  general 
verdict  in  favor  of  appellee.  The  special  findings  relied  upon  by 
appellant  as  entitling  it  to  the  judgment  are  these:  Neaville 
gave  the  only  shipping  directions,  which  were  that  the  cattle 
were  consigned  to  Neaville,  Elliott  &  Johnson,  at  Indianapolis, 
Ind.  At  the  time  Neaville  was  advised  by  appellant's  agent  that 
the  cattle  were  to  go  from  Lafayette  via  the  Big  Four.  From 
Lafayette  via  the  Big  Four  was  the  ordinary  and  usual  route  for 
the  shipment  of  live  stock  from  Raub  to  Indianapolis.  The  cattle 
were  loaded  about  9  a.  m.,  and  carried  north  on  the  first  train 
after  loading,  which  arrived  at  Lafayette  on  time.  The  cattle 
were  carried  in  the  first  train  that  left  Lafayette  for  Indianapolis 
after  they  were  loaded,  which  train  was  late,  and  left  Lafayette 
at  4 :30  p.  m.  There  was  no  other  route  by  which  the  cattle  could 
have  been  forwarded  by  which  they  could  have  reached  Indian- 
apolis earlier  than  they  did.  None  of  the  injuries  complained 
of  were  inflicted  before  the  cattle  were  delivered  to  the  Big  Four, 
and  their  value  was  not  reduced  by  anything  that  happened  to 
them  before  their  delivery  to  the  Big  Four.  The  appellant  was 
left  free  to  select  the  route  by  which  the  (!attle  should  be  for- 
warded from  Lafayette  to  Indianapolis.  Appellant's  own  line 
to  Indianapolis  via  Monon  was  a  much  longer,  indirect,  and  un- 
usual route  for  the  shipment  of  live  stock  from  Raub  to  Indian- 
apolis. To  carry  the  cattle  safely  and  without  unavoidable  delay 
to  Lafayette,  and  there  deliver  them  to  the  Big  Four,  was  not 
all  of  the  agreement  on  the  part  of  appellant.     There  were  no 
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special  findings  concerning  the  vicissitudes  of  the  cattle  while 
in  the  hands  of  the  Big  Four.    The  contention  of  appellant  rests 
on  the  theory  that  its  carrier's  liability  existed  only  during  the 
transportation  of  the  cattle  over  its  own  road  from   Raub  to 
Lafayette,  and  their  delivery  to  the  Big  Four  at  the  latter  place. 
If  this  contention  is  sustained,  appellant  was  entitled  to  judgment 
in  its  favor,  for  it  is  clear  from  the  special  findings  that  the  cattle 
had  suffered  no  injury  or  depreciation  in  value  from  shipment 
when  turned  over  to  the  Big  Four  at  Lafayette.     We  concede 
the  rule  of  the  common  law  to  be  that,  in  cases  where  property 
is  delivered  to  a  carrier  to  be  transported  to  a  point  beyond  the 
initial  carrier's  line,  the  failure  of  the  shipper  to  designate  in 
the  contract  of  shipment  the  particular  line  by  which  the  prop- 
ertv  shall  be  forwarded  is  held  to  fullv  authorize  the  first  carrier 
to  select  any  usual  or  reasonably  direct  and  safe  route  after 
reaching  the  terminus  or  usual  point  of  departure  from  his  own 
line.    Snow  v.  Railway  Company,  109  Ind.  422-425,  9  N.  E.  702. 
Moreover,  in  the  absence  of  a  special  contract,  where  it  is  thus 
necessary  for  a  carrier  to  deliver  the  shipment  to  another  before 
the  point  of  destination  is  reached,  the  liability  of  the  first  car- 
rier ceases  when  it  has  safely  carried  and  delivered  to  the  second 
without  unreasonable  delay.    U.  S.  Express  Co.  v.  Rush,  24  Ind. 
403 ;  Railroad  Co.  v.  Morton,  61  Ind.  539,  573,  28  Am.  Rep.  682 ; 
Railroad  Co.  v,  Condon,  10  Ind.  App.  536,  38  N.  E.  71 ;  Railroad 
Co.  V.  Dickson,  31  Ind.  App.  451,  67  N.  E.  538,  and  authorities 
collated.     Under  the  facts  of  this  case,  appellant  was  doubtless 
justified  in  forwarding  the  cattle  from  Lafayette  via  the  Big 
Four.    But  this  does  not  meet  the  question  before  us  for  decision. 
The  complaint  proceeds  upon  the  theory  that  appellant  under- 
took by  special  agreement  to  safely  carry  and  deliver  the  cattle 
at  Indianapolis  in  a  good  and  sound  condition,  and  was  left  at 
liberty  to  choose  for  itself  the  route  by  which  it  would  reach  the 
destination.    The  power  of  appellant  to  make  such  a  contract  is 
no  longer  within  the  limit  of  reasonable  controversy.    The  over- 
whelming weight  of  authority  now  holds  to  the  doctrine  that,  in 
the  absence  of  statutory  or  charter  disability  a  common  carrier 
may  contract  for  the  safe  carriage  and  delivery  of  property  at  a 
destination  beyond  its  own  line,  and  render  itself  liable  for  loss, 
injury,  or  delay  on  the  line  of  another  carrier,  over  which  a  part 
of  the  transportation  is  performed.    In  such  instance  the  second 
becomes  the  agent  of  the  first  carrier.    Cummins  z\  Dayton,  etc., 
Co.,  9  Am.  &  Eng.  R.  R.  Cas.  Ind  36.    See  large  number  of  cases 
collated  in  6  Cyc.  481,  and  6  Am.  &  Eng.  Enc.  631.    Under  the 
averments  of  the  complaint,  it  was  competent  for  appellee  to 
prove  that  appellant  by  the  shipping  contract  affirmatively  under- 
took safely  to  carry  and  deliver  the  cattle  to  the  consignees  at 
Indianapolis.     If  he  succeeded  in  making  such  proof,  it  was 
sufficient  to  charge  appellant  with  any  loss  or  damage  to  the 
cattle  whether  it  accrued  while  in  the  care  and  custody  of  appel- 
lant, or  in  the  care  and  custody  of  the  Big  Four,  its  chosen  agent. 
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The  jun-  specially  found  that  it  was  not  all  of  appellant's  con- 
tract to  safely  carry  and  deliver  the  animals  to  the  Big  Four  at 
Lafayette,  and  we  must  presume,  in  support  of  the  general  ver- 
dict, that  tlie  further  part  of  appellant's  contract  was  to  safely 
carr>'  and  deliver  to  the  consignees  at  Indianapolis,  as  alleged 
in  the  complaint.  And  since  the  special  findings  are  silent  con- 
cerning the  condition  of  the  cattle  when  they  arrived  at  Indian- 
apolis, and  concerning  their  treatment  and  freedom  from  loss 
or  injury  while  in  the  care  and  custody  of  the  Big  Four,  we  must 
further  presume,  in  aid  of  the  general  verdict,  that  the  loss  and 
injuries  complained  of,  and  found  by  the  jury  to  exist,  resulted 
to  the  animals  while  in  the  hands  of  the  latter  company.  City  of 
South  Bend  v.  Turner,  156  Ind.  418,  423,  60  N.  E.  271,  54  L. 
R.  A.  396,  83  Am.  St.  Rep.  200;  Wright  r.  Railroad  Co.,  160 
Ind.  589,  66  N.  E.  454.  The  court  did  not  err  in  overruling 
appellant's  motion  for  judgment  on  the  answers  to  interroga- 
tories. 

Appellant  further  complains  of  the  giving  of  instructions 
numbered  1,  2,  and  4,  requested  by  the  plaintiff.  The  matter 
assailed  in  the  two  first  is,  in  substance,  that  the  burden  was  on 
the  plaintiff  to  show  by  a  preponderance  of  the  evidence  that 
the  cattle  were  delivered  to  the  consignees  at  Indianapolis  in  a 
bad  and  injured  condition ;  and  if  it  was  thus  shown  by  the  evi- 
dence that  there  were  39  head  delivered  to  the  defendant  by  the 
plaintiff,  as  averred,  and  they  were  in  a  good,  sound  condition 
when  delivered,  and  that  there  was  unreasonable  delay  in  the 
transportation  of  the  same,  and  that  the  cattle  were  delivered  at 
Indianapolis  in  an  injured  condition,  then,  to  avoid  liability,  it 
became  incumbent  upon  the  defendant  to  show  by  a  preponder- 
ance of  evidence  a  reasonable  excuse  for  any  such  delay  and  in- 
juries, and  for  any  shortage  in  the  number  received.  Appel- 
lant's counsel  concede  that  these  instructions  properly  stated 
the  rule  relating  to  inanimate  or  dead  freight  lost  or  injured  by 
a  carrier  in  its  transportation,  but  they  insist  that  it  does  not 
apply  to  live  stock,  which  is  possessed  with  inherent  power  and 
propensities  to  injure  itself  and  each  other  when  confined  and 
in  a  state  of  frenzy  in  a  moving  freight  car.  According  to  the 
well-established  rule,  a  common  carrier  is  liable  for  any  loss  or  in- 
jury to  property  intrusted  to  him  for  transportation,  unless  he 
is  able  to  show  that  the  loss  or  injury  was  caused  by  the  act  of 
God  or  the  public  enemy,  or  that  it  resulted  from  the  inherent 
nature  of  the  thing  itself,  as  by  the  natural  decay  of  fruits, 
vegetables,  ice,  fresh  meats,  and  other  perishable  property,  and 
the  like.  And  it  is  equally  well  established  that  railroad  com- 
panies are  common  carriers  of  live  stock,  with  the  same  imposed 
duties  and  responsibilities  that  exist  at  common  law  relative  to 
the  carriage  of  goods,  except  that  they  are  not  to  be  held  liable 
for  losses  and  injuries  resulting  from  the  natural  disposition  and 
exertions  of  the  animals  themselves.  In  short,  it  may  be  said 
generally  that  a  carrier,  when  free  from  negligence,  is  liable  for 
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no  loss  or  injury  from  causes  over  which  he  had  no  control.  6 
Cyc.  381,  and  authorities  cited.  But  the  question  is,  since  it  is 
shown  that  the  cattle  were  delivered  at  their  destination  reduced 
in  number  and  in  an  injured  condition,  which  party  has  the  bur- 
den of  establishing  the  cause  of  injury — the  shipper  or  the  car- 
rier? It  will  be  remembered  that  appellant  received  the  cattle 
for  transportation  without  any  limitation  of  its  common-law 
liability,  and  without  the  shipper  assuming  any  of  the  hazards  of 
shipment.  Appellant  thereby  incurred  the  general  obligation 
of  the  common  carrier  to  safely  carry.  The  loss  and  injuries 
suffered  might  have  happened  from  the  natural  propensities  of 
the  animals,  and  without  fault  on  the  part  of  the  carrier,  or 
they  might  have  happened  from  accident  or  from  the  negligence 
of  the  carrier.  Under  the  shipping  arrangement,  neither  the 
shipper  nor  his  agent  was  required  or  permitted  to  accompany 
and  care  for  the  cattle.  The  shipper  had  not  equal  means  of 
knowledge  with  the  carrier  as  to  the  cause  of  injury.  There  is 
therefore  in  such  a  case  strong  reason  and  almost  universal  pre- 
cedence for  laying  upon  the  carrier  the  onus  of  bringing  the 
cause  of  injury  within  one  of  the  excusatory  exceptions  recog- 
nized by  law.  Lindsley  v.  Railroad  Co.,  36  Minn.  539,  33  N.  W. 
7,  1  Am.  St.  Rep.  692;  McCoy  v.  Railroad  Co.,  44  Iowa,  424; 
Railroad  Co.  v,  Durkin,  76  111.  395;  Evans  v.  Railroad  Co.,  Ill 
Mass.  142,  15  Am.  Rep.  19;  Dow  v.  Packet  Co.,  84  Me.  490.  24 
Atl.  945;  Railroad  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311; 
Kinnick  v.  Railroad  Co.,  69  Iowa,  665,  29  S.  W.  772;  5  Am.  & 
Eng.  Ency.  469;  6  Cyc.  383.  The  cases  cited  by  appellant  are 
not  authorities  in  a  case  like  this.  And  in  cases  where  special 
contracts  are  made  limiting  the  carriers'  liability,  or  stipulating 
that  the  shipper  shall  accompany  the  stock,  and  the  like,  a  differ- 
ent rule  generally  prevails.  The  court  did  not  err  in  giving  the 
first  and  second  instructions  requested  by  the  plaintiff. 

By  No.  4  of  the  instructions  complained  of,  the  jury  were  told 
that  in  estimating  the  plaintiff's  loss  and  damage,  if  any  were 
shown,  they  should  take  in  consideration  all  items  of  expense  in 
keeping,  feeding,  and  caring  for  the  cattle  while  being  put  in 
a  fit  condition  for  market,  and  of  shrinkage  and  depreciation,  if 
any  shown,  in  their  market  value.  Appellant  claims  that  the 
true  measure  of  plaintiff's  damages  was  the  difference  in  the 
market  value  at  the  place  of  destination,  upon  arrival,  less  the 
freight.  This  is  a  strange  argument  for  appellant  to  make,  in 
view  of  the  fact  that  it  was  clearly  shown  that  the  cattle  were 
on  the  day  of  their  arrival  at  Indianapolis,  from  exhaustion,  in 
an  unsalable  condition  for  food.  To  have  been  tested  by  the 
market  for  condemned  animals  would  have  proven  disastrous 
to  the  defendant.  But  by  being  treated  as  food  animals,  or 
rather  as  possessing  the  elements  of  recuperation  and  restoration 
to  food  animals,  which  could  be  attained  and  the  same  made 
marketable  in  a  short  time  and  at  small  expense,  and  which,  as 
the  evidence  shows,  was  accomplished  within  three  davs,  and 
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at  an  expense  of  $25  or  $30,  and  the  cattle  then  sold  for  beef  at 
a  price  within  a  small  fraction  per  pound  of  the  price  brought 
by  animals  of  the  same  class  on  the  day  of  arrival — ^makes  it 
very  clear  that  the  instruction  was  beneficial  to  the  defendant. 
Having  received  the  benefit  of  the  sale  of  the  animals  for  food, 
no  question  can  be  made  that  the  expenses  incurred  in  their 
preparation  and  their  consequent  shrinkage  were  proper  ele- 
ments of  plaintiff's  damage.  The  Caledonia,  157  U.  S.  124-139^ 
15  Sup.  Ct.  537,  39  L.  Ed.  644. 
We  find  no  error  in  the  record.    Judgment  affirmed. 


Peerless  Mfg.  Co.  v,  '^tw  York,  N.  H.  &  H.  R.  R. 

Harpin  v.  Same. 

(Supreme  Court  of  New  Hampshire,  Sullivan,  June  6,  1905.) 

[61  Atl.  Rep.  511.] 

Carriers  of  Goods — Fire — Negligence — Question  for  Jury. — In  an 

action  against  a  railroad  company  for  goods  destroyed  by  fire  while 
in  defendant's  custody,  evidence  held  to  justify  a  finding  that  defend- 
ant was  guilty  of  negligence,  causing  the  loss. 

Same — Liability — Exemption  by  Contract.* — A  common  carrier 
cannot  relieve  itself  from  the  consequence  of  its  negligence  by  special 
contract. 

Same  —  Loss  of  Goods  —  Proximate  Cause.f — Where  plaintiff's 
goods,  while  in  the  custody  of  defendant  railway  company,  were  de- 
stroyed by  a  fire  which  originated  without  defendant's  fault,  but 
which  might  have  been  extinguished  before  the  goods  were  de- 
stroyed, if  defendant  had  used  ordinary  care,  defendant's  negligence 
was  the  cause  of  the  loss. 

Same — Evidence — Relevancy. — On  an  issue  as  to  whether  a  rail- 
road company  was  negligent  in  failing  to  control  a  fire  which  started 
in  its  yards,  evidence  as  to  the  facilities  provided  by  the  city  for 
extinguishing  fires  was  properly  admitted. 

Transferred  from  Superior  Court;  Wallace,  Chief  Judge. 

Separate  actions  by  Olive  B.  Harpin  and  the  Peerless  Manu- 
facturing Company  against  the  New  York,   New   Haven  and 

♦See  foot-note  appended  to  Russel  v.  Erie  R.  Co.  (N.  J.),  15  R. 
R.  R.  699,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  699. 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Birmingham  Ry.  Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R. 
R  191,  38  Am.  &  Eng.  R,  Cas.,  N.  S.,  191;  Snow  v.  New  York,  etc., 
R.  Co.  (Mass.),  15  R.  R.  R.  47,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  47; 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  14 
R.  R.  R.  738,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  73^\  Glassey  v.  Wor- 
cester Con.  St,  Ry.  Co.  (Mass.),  14  R.  R.  R.  736,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  736;  Flaherty  v.  Boston  &  M.  R.  R.  (Mass.),  14  R. 
R.  R.  246,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  246;  Wabash  R.  Co.  v. 
Billings  (111.),  14  R.  R.  R.  203,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  203; 
Dcnison,  etc.,  R.  Co.  v.  Barry  (Tex.),  14  R.  R.  R.  201,  37  Am.  Sc 
Eng.  R.  Cas.,  N.  S.,  201;  Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.),  14 
R.  R.  R.  129,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  129, 


14  Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Peerless  Mfg".  Co,  v.  New  York,  etc.,  R.  R 

Hartford  Railroad.  There  was  verdict  for  plaintiff  in  each  case, 
and  the  cases  were  transferred  from  the  superior  court  upon  de- 
fendant's exceptions.    Exceptions  overruled. 

Case,  for  goods  destroyed  by  fire  while  in  the  custody  of  the 
defendants  as  common  carriers.     Transferred  upon  the  defend- 
ants' exceptions  to  the  denial  of  their  motions  for  nonsuits  and 
to  the  admission  of  evidence  as  to  the  fire  protection  provided 
by  the  city  of  Taunton,  Mass.,  in  the  vicinity  of  the  defendants' 
freight  yards.     The  evidence  in  the  first  case  tended  to  prove 
the  following  facts :    The  plaintiffs  delivered  a  case  of  goods  to 
the  Boston  &  Maine  Railroad  at  Newport,  N.  H.,  for  shipment 
to  Taunton,  Mass.    The  Boston  &  Maine  Railroad  delivered  the 
merchandise  to  the  defendants  at  Lowell,  Mass.,  and  they  hauled 
it  to  Taunton,  where  it  arrived  on  Sunday  morning.     The  car 
was  not  unloaded  upon  arrival,  but  remained  upon  the  track 
near  the  defendants'  transfer  station,  and  was  destroyed  that 
night  by  a  fire  which  started  without  their  fault.     The  transfer 
station  stood  in  the  middle  of  a  large  freight  yard,  and  consisted 
of  an  open  shed  about  400  feet  long,  with  an  office  building  at 
one  end  and  a  storehouse  at  the  other.    The  fire  started  in  the 
middle  of  the  shed,  and  was  discovered  by  a  crossing  tender 
when  it  had  been  burning  only  a  few  minutes ;  but  no  alarm  was 
given,  nor  any  attempt  made  to  extinguish  the  fire  or  to  remove 
the  cars  from  its  vicinity,  for  three-quarters  of  an  hour.    When 
an  alarm  was  given,  the  fire  department  responded  promptly,  but 
considerable  time  was  consumed  in  getting  sufficient  water  to 
control  the  conflagration,  owing  t©  a  scarcity  of  hydrants  in 
that  section  of  the  city.    Although  the  fire  spread  slowly,  before 
it  was  placed  under  control  the  transfer  station  was  burning 
from  end  to  end,  together  with  a  large  number  of  cars  which 
stood  on  the  tracks  near  it.    The  defendants  employed  no  one  to 
discover  or  extinguish  fires  on  their  premises,  and  provided  no 
fire  apparatus.     If  the  transfer  station  had  been  equipped  with 
hydrants  and  hose,  two  men  could  have  controlled  the  fire  within 
five  minutes  from  the  time  it  was  discovered.     The  majority  of 
those  who  carry  on  business  in  that  section  of  the  city  maintain 
their  own  fire  apparatus,  and  are  permitted  to  connect  their 
hydrants  with  the  city's  water  mains.     There  had  been  several 
fires  in  the  yard  before  the  one  in  question.    The  plaintiffs'  goods 
were  shipped  under  a  special  contract,  which  provided  that  "no 
carrier    *    *    *    shall  be  liable  for  any  loss  thereof  or  damage 
thereto     *     *     *     by  fire  from  any  cause,  wheresoever  occur- 
ring."    The  evidence  in  the  second  case  was  the  same  as  that 
in  the  first,  excepting  that  the  property  destroyed  was  a  trunk 
filled  with  clothing. 

frank  O.  Chellis,  for  plaintiffs. 
Ira  Colby  &  Son,  for  defendants. 

Young,  J.    The  defendants'  first  exception  must  be  overruled, 
because  there  is  evidence  from  which  it  can  be  found  that  the 
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defendants'  negligence  was  the  legal  cause  of  the  plaintiffs'  loss, 
and  they  cannot  relieve  themselves  from  the  consequences  of 
their  wrongful  acts  by  special  contract,  either  in  this  state  or  in 
Massachusetts.  Durgin  v.  Company,  66  N.  II.  277,  20  Atl.  328, 
9  L.  R.  A.  453;  Cox  v.  Railroad,  170  Mass.  129.  136,  137,  49  N. 
E.  97;  School  District  r.  Railroad,  102  Mass.  552,  3  Am.  Rep. 
502.  It  could  be  found  that,  if  the  defendants  had  used  ordi- 
nary' care  in  respect  to  employing  watchmen  and  providing 
apparatus  for  extinguishing  fires,  this  one  would  have  been  con- 
fined to  the  transfer  station.  In  that  case,  notwithstanding  the 
fire  started  without  the  defendants'  fault,  their  negligence  in 
respect  to  extinguishing  it  would  be  the  legal  cause,  and  the 
fire  itself  only  the  occasion,  of  the  plaintiffs'  loss. 

The  evidence  in  respect  to  the  facilities  provided  by  the  city 
for  extinguishing  fires  was  properly  admitted,  for  the  j)re- 
cautions  that  ordinary  men  would  take  to  protect  the  property 
in  this  yard  from  fire  would  depend,  in  some  degree  at  least,  upon 
the  protection  furnished  by  the  city. 

The  exception  to  the  amount  of  the  damages  in  the  second 
case,  not  having  been  argued,  has  not  been  considered. 

Exceptions  overruled.     All  concurred. 


Central  of  Gkorgia  Rv.  Co.  v.  Turner. 

(Supreme  Court  of  Alabama,  May   i8,   1905.) 

[39  So.  Rep,  30.] 

Railroads  —  Storage     Charges  —  Reasonableness  —  Evidence.  —  On 

the  issue  of  charges  which  may  properly  be  made  by  a  railroad  for 
storing  freight  in  its  depot,  testimony  as  to  the  reasonable  charges 
for  storing  property  of  the  kind  in  question  in  warehouses  in  the 
town  where  the  depot  is  located  is  competent,  even  conceding  that 
a  railroad  is  entitled  to  charge  a  higher  storage  rate  than  is  cus- 
tomary with  other  warehousemen. 

Appeal — Review. — Where  a  cause  is  tried  by  the  court  without 
the  intervention  of  a  jury,  its  judgment  is  not  subject  to  review, 
where  no  special  finding  of  facts  is  requested  or  made. 

Appeal  from  Circuit  Court,  Tallapoosa  County;  N.  D.  Den- 
son,  Judge. 

Action  by  J.  F.  Turner  against  the  Central  of  Georgia  Rail- 
way Company.  The  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

George  P.  Harrison,  for  appellant. 
James  W,  Strother,  for  appellee. 

Simpson^  J.  This  was  an  action  of  detinue,  by  appellee  (plain- 
tiff) against  appellant  (defendant),  for  the  recovery  of  100 
bushels  of  com,  which  liad  been  transported  by  defendant  to 
Dadeville,  Ala.,  and  which  defendant  refused  to  deliver  unless 
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the  plaintiff  would  pay,  in  addition  to  the  freight  due  thereon, 
the  sum  of  $14.05,  claimed  to  be  due  for  storage  or  demurrage 
charges  for  26  days.  The  plaintiff  offered  to  pay  $5  for  storage 
charges.  It  appears  from  the  testimony  in  the  bill  of  exceptions 
that  the  corn  was  taken  from  the  car,  immediately  upon  arrival 
at  Dadeville,  and  placed  in  the  depot  of  defendant,  so  that  what- 
ever compensation  defendant  was  entitled  to  was  not  demurrage, 
but  warehouse  charges. 

The  first  and  second  assignments  of  error  were  to  the  ruling 
of  the  court  in  permitting  the  question  to  the  witness  Rowe, 
"What  would  be  reasonable   storage   charges   for   storing   100 
bushels  of  corn  in  50  sacks  for  26  days,  in  last  September  and 
October  here  in   Dadeville?"     And   the   following  question  to 
the   witness   Newell,   to   wit:     "What   would   be   a   reasonable 
storage  charge  for  storing  100  bushels  of  corn  in  sacks  in  the 
warehouse  in  Dadeville?"     The  defendant's  exception  to  these 
questions  is  that  it  was  not  proper  to  inquire  what  the  charges 
should  be  in  a  warehouse,  but  they  should  have  been  as  to  what 
would  be  a  reasonable  charge  for  storing  in  a  railroad  depot.    It 
is  claimed  that,  as  a  railroad  is  not  in  the  warehouse  business, 
and  needs  its  depot  for  other  purposes,  it  should  be  allowed 
more  for  doing  this  enforced  warehouse  business,  and,  unless 
the  witness  could  testify  what  were  the  customary  charges  for 
storing  in  depots,  he  should  not  be  allowed  to  testify  at  all.     It 
may  be  remarked  that,  as  to  the  first  question,  no  place  is  men- 
tioned, and  the  question  might  as  well  have  referred  to  a  depot 
as  to  a  warehouse;  but  on  the   second  question   the  point  is 
fairly  raised,  and,  even  supposing  that  si  railroad  company  may 
be  entitled  to  a  larger  storage  than  an  ordinary  warehouse  com- 
pany, it  does  not  follow  that  the  testimony  was  illegal.     It  is 
often  the  case  that,  when  exact  testimony  cannot  be  obtained  as 
to  the  value  of  a  particular  service  under  peculiar  circumstances, 
evidence  may  be  received  as  to  the  value  of  such  service  gen- 
erally, and  then  adduce  testimony  as  to  the  peculiar  circum- 
stances or  conditions,  and  let  the  jury  or  the  court  determine 
the  proper  amount  in  the  particular  case.    Thus,  when  the  ques- 
tion was  the  real  value  of  a  slave,  a  witness  was  permitted  to 
state  what  he  would  have  brought  in  the  market;  the  court 
saying  that,  if  there  were  particular  circumstances  which  gave 
him  a  particular  value  more  than  the  ordinary  market  value, 
it  was  "in  the  power  of  a  party  to  protect  himself  by  cross- 
examination."    Ward  V,  Reynolds,  32  Ala.  384.    So,  in  an  action 
for  damages   for  breach   of  warranty  of  title,   testimony   was 
allowed  as  to  the  value  of  trees  cut,  "because  this  would  largely 
govern  the  extent  of  diminution  in  value  of  the  land,  although 
the  value  of  the  trees  cut  would  not  necessarily  be  the  same  as 
the  diminished  value  of  the  land."     Clark  z\  Zeigler,  79  Ala. 
346.     See,  also,  Echols  v.  Railroad  Company,  90  Ala.  366,  7 
South.  655;  Railroad  z\  Wood,  72  Ala.  451;  Foster  v.  Rodgers, 
27  Ala.  602;  Ladd  z\  Ladd  (Ala.)  25  South.  627.    There  was 
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no  error  in  the  admission  of  this  evidence,  even  if  it  be  admitted 
that  a  railroad  company,  storing  goods  in  its  depot  after  trans- 
portation, is  entitled  to  charge  more  storage  than  is  customary 
with  other  warehousemen.  On  this  point  the  authorities  on 
the  subject  of  detention  of  cars  have  no  application,  as  that  is 
demurrage,  the  gist  of  which  is,  not  the  storing  of  goods,  but  the 
detention  of  the  cars  and  depriving  the  railroad  company  of  the 
use  of  them  in  its  business. 

In  this  case  no  special  finding  of  facts  by  the  judge  was 
requested  or  made.  Consequently  the  judgment  of  the  court  is 
not  subject  to  review.  Bell  v.  State,  75  Ala.  25 ;  Brock  v.  L.  & 
X.  R.  R.  Co.,  114  Ala.  431,  21  South.  994;  Chandler  v.  Cross- 
land,  126  Ala.  176,  28  South.  420. 

The  judgment  of  the  court  is  affirmed. 

McClellan,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 


Arthur  et  al.  v.  Texas  &  P.  Ry.  Co. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  May  i6,  1905.) 

[139  Fed.  Rep.  127.] 

Carriers^Bill    of    Lading— Limitation    of    Liability— Fires.*— The 

consideration  expressed  in  a  bill  of  lading  for  the  transportation  of 
cotton  was  sufficient  to  support  the  whole  contract,  including  a  pro- 
vision exempting  the  carrier  from  liability  for  a  loss  by  tire. 

Same.* — Where  a  shipper  accepted  a  bill  of  lading  for  the  trans- 
portation of  cotton  containing  a  tire  exemption  clause,  without  re- 
questing that  the  carrier  furnish  a  rate  at  which  it  would  ship  the 
cotton  under  a  common-law  liability  contract,  the  shipper  merely 
assuming  that  such  a  rate  would  not  be  conceded,  the  carrier  was 
not  liable  for  loss  of  the  cotton  by  fire  not  due  to  the  carrier's  neg- 
ligence- 
Same — Independent  Contractors — Negligence.f — Pursuant  to  a 
rule  of  the  Texas  Railroad  Commission,  providing  that  when  cotton 
is  tendered   to   railroad   companies   on   compress   platforms   situated 

*For  the  authorities  in  this  series  on  the  question  whether  the 
shipper's  acceptance  of  a  contract  of  shipment  includes  his  assent 
to  its  terras,  see  foot-notes  appended  to  Powers  Mercantile  Co.  7/. 
Wclls-Fargo  &:  Co.  (Minn.),  12  R.  R.  R.  504,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  504. 

P'or  the  authorities  in  this  series  on  the  question  as  to  whether 
the  shipper  must  have  freedom  of  choice  as  to  .rates,  in  order  that 
a  reduced  rate  may  be  a  sufficient  consideration  to  render  valid  a 
stipulation  limiting  the  carrier's  liability,  see  foot-notes  appended  to 
Cau  V.  Texas  &  Pac.  Ry.  Co.  (U.  S.),  13  R.  R.  R.  303,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  303. 

For  the  authorities  in  this  series  on  the  question  of  the  necessity 
of  a  consideration  to  render  valid  a  stipulation  limiting  the  carrier's 
liability,  see  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co  v, 
Coolidge  (Ark.),  15  R.  R,  R.  713,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  713. 

TFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  the  negligence  of  independent  contractors, 
see  foot-note  appended  to  Omaha  Bridge  &  Terminal  Co  v  Har- 
gadine  (Neb.),  13  R.  R.  R.  827,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  827. 

17  R  R  R— 2 
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on  the  track  of  such  railroad  companies  it  shall  be  the  duty  of  such 
companies  to  take  charge  of  and  receipt  for  the  cotton  in  the  same 
manner  and  on  the  same  terms  as  they  would  receive  and  receipt  for 
cotton  when  taken  at  their  ovsrn  depots  or  platforms,  etc.,  defendant's 
company  issued  a  bill  of  lading  for  cotton  delivered  by  plaintiff  to 
an  independent  compress  company  on  a  compress  receipt,  the  bill 
of  lading  providing  that  each  carrier  carrying  the  cotton  should  be 
entitled  at  its  own  cost  to  compress  the  same  for  greater  convenience 
in  handling  and  forwarding,  etc.  While  the  cotton  was  on  the  plat- 
form of  the  compress  company  with  other  cotton,  and  before  actual 
delivery  to  defendant,  but  after  the  issuance  of  such  bills  of  lading, 
it  was  destroyed  by  fire  communicated  by  the  engine  of  another 
railroad  company.  Held,,  that  the  compress  company,  being  a 
separate  independent  contractor,  was  not  the  servant  or  agent  of 
defendant,  and  that  the  latter  was  therefore  not  liable  for  its  negli- 
gence in  storing  or  handling  the  cotton. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Arkansas. 

This  is  an  action  instituted  by  plaintiffs  in  error  against  the 
defendant  in  error  to  recover  $2,605.53,  the  value  of  50  bales  of 
cotton  alleged  to  have  been  delivered  to  the  defendant  company 
by  plaintiffs  at  Texarkana,  Tex.,  to  be  transported  to  Utica,  New 
York.  The  defendant  company,  a  railroad  corporation  in  the 
state  of  Texas,  had  its  depot  station  in  Texarkana  on  the  Texas 
side,  the  state  line  between  Texas  and  Arkansas  running  through 
said  city.  The  defendant  company  had  no  line  of  railway  from 
Texarkana  to  Utica,  N.  Y.,  but  had  a  traffic  arrangement  for  the 
division  of  revenues  between  it  and  connecting  carriers  between 
Texas  and  Utica.  The  defendant  company  had  authority  to 
give  a  bill  of  lading  for  the  shipment  of  cotton  made  over  the 
through  linC;  the  rate  of  shipment  from  Texarkana  to  St.  Louis 
being  25  cents  per  100  pounds,  and  from  there  to  Utica  60  cents, 
making  in  the  aggregate  85  cents.  The  petition  alleged  that  the 
defendant  company  held  itself  out  as  a  common  carrier  for  such 
transportation. 

The  Union  Compress  Company  was  an  independent  corpora- 
tion, engaged  in  the  business  at  Texarkana  of  compressing 
cotton  delivered  by  shippers  at  said  point  for  transportation.  Its 
platforms  for  such  purpose  were  on  the  Arkansas  side  of  the 
state  line.  According  to  the  usage  of  such  business  which  pre- 
vailed at  that  place,  as  at  other  shipping  points  in  Texas  and 
Arkansas,  when  cotton  was  brought  in  by  shippers  it  was  un- 
loaded at  the  platforms  of  the  compress  company,  and  a  receipt 
taken  therefor  from  said  last-named  company  by  the  shipper, 
which  he  would  carry  to  the  agent  of  the  railroad  company,  who 
would  take  the  same  up,  and  issue,  based  thereon,  a  bill  of  lading 
to  the  shipper.  The  compress  company  retained  possession  of 
the  cotton  until  such  time  as  it  could  compress  the  same,  and 
when  compressed  it  delivered  the  same  on  board  the  cars  of  the 
railroad  company.  The  bill  of  lading  in  this  case  contained  the 
following  stipulation :  "That  neither  the  Texas  &  Pacific  Rail- 
way Company  nor  any  connecting  carrier  handling  said  cotton 
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shall  be  liable  for  damages  to  or  destruction  of  said  cotton  by 
fire,  nor  for  any  loss  thereof  or  damage  thereto  by  causes  beyond 
its  control."  It  contained  the  further  stipulation  that:  "Each 
carrier  over  whose  route  the  cotton  is  to  be  carried  hereunder 
shall  have  the  privilege,  at  its  own  cost,  of  compressing  same, 
for  greater  convenience  in  handling  and  forwarding,  and  shall 
not  be  responsible  for  deviation  or  unavoidable  delays  in  procur- 
ing such  compression."  Two  days  after  the  cotton  was  so  left 
upon  said  platform  it  was  destroyed  by  fire,  in  connection  with 
a  large  amount  of  cotton  belonging  to  other  shippers,  with 
which  it  had  been  mingled.  The  fire  was  caused  by  sparks  com- 
municated to  some  part  of  the  quantity  of  cotton  on  the  platform 
from  a  passing  engine  of  another  railroad  company. 

The  petition  alleges  that  said  platform  of  the  Union  Compress 
Company  was  not  a  safe  place  on  which  to  keep  cotton;  that  it 
was  not  inclosed,  and  no  proper  provision  was  made  to  prevent 
its  destruction  by  fire ;  that  the  compress  company  had  failed  to 
provide  suitable  or  proper  apparatus  for  putting  out  fires,  or  to 
keep  proper  watch  over  the  same ;  and  that  it  was  destroyed  by 
reason  of  the  negligence  of  those  in  charge  thereof.  The  fur- 
ther allegation  of  the  petition  is  that  the  defendant  railroad  com- 
I)any  received  the  cotton  from  the  plaintiffs  and  turned  the  same 
over  to  the  compress  company  as  its  agent,  to  be  compressed, 
and  that  it  is  responsible  for  the  negligent  act  of  its  agent. 

The  answer  denied  that  the  defendant  company  received  the 
cotton  from  the  shipper;  but  alleges  the  facts,  as  above  stated, 
that  the  shippers  delivered  the  cotton  in  fact  to  the  compress 
company  as  an  independent  contractor,  and  that  it  was  not  at 
the  time  the  agent  of  the  defendant  company  for  the  compression 
and  preparation  of  said  cotton  for  transportation.  It  put  in  issue 
the  allegation  of  the  petition  that  it  held  itself  out  as  a  common 
carrier  for  said  cotton  from  Texarkana  to  Utica,  or  that  it  was 
in  partnership  with  the  other  roads  which  were  to  carry  the 
cotton  to  its  destination.  It  admitted  that  it  had  a  traffic 
arrangement  with  the  other  roads  upon  a  division  of  revenues 
for  the  carriage  of  said  cotton  over  the  lines  to  Utica,  N.  Y. 
The  answer  alleged  that  the  entire  line  owned  and  operated  by 
the  defendant  was  in  the  state  of  Texas;  that  it  had  its  own 
depot  station  in  Texarkana,  in  the  state  of  Texas ;  and  that  the 
cotton  was  delivered  as  aforesaid  at  said  platform  of  the  com- 
press company  for  compression  according  to  the  rules  and 
regulations  that  prevailed  in  such  matters. 

The  evidence  tended  to  show  that  the  cotton,  while  on  said 
platform,  was  not  properly  safeguarded  against  accident  or 
destruction  by  fire,  and  that  the  servants  of  the  compress  com- 
pany perhaps  did  not  keep  sufficient  watch  over  the  cotton  to 
prevent  its  destruction  in  the  event  of  fire  being  communicated 
to  it  by  railroad  engines  passing  said  platform. 

The  Railroad  Commission  of  the  State  of  Texas  had  adopted 
and  maintained  in  force  the  following  rule  in  reference  to  the 
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receipt  of  cotton  by  railroads  in  Texas  located  on  cotton  com- 
press platforms:  **When  cotton  is  tendered  to  railroad  com- 
panies upon  compress  platforms,  which  is  situated  on  the  track 
of  such  railroad  companies,  it  shall  be  the  duty  of  the  railroad 
companies  to  take  charge  of  and  receipt  for  such  cotton  in  the 
same  manner  and  on  the  same  terms  as  they  would  receive  and 
receipt  for  cotton  when  taken  at  its  own  depot  or  platform 
erected  for  such  transactions;  provided,  however,  that  the  ship- 
per or  the  compress  company  shall  in  such  cases  assume  the 
additional  risk  of  insurance  involved  by  such  act  of  the  railroad 
company."  Pursuant  to  said  regulation  the  defendant  railroad 
company  adopted  rule  11,  covering  substantially  the  require- 
ments of  said  regulation.  The  plaintiffs  were  cotton  buyers  at 
Texarkana,  and  had  for  some  time  prior  to  the  shipment  in  ques- 
tion been  shipping  cotton  on  like  arrangements  with  the  de- 
fendant company,  and  were  familiar  with  the  usages  that 
obtained  at  said  place  in  respect  of  such  shipments. 

At  the  conclusion  of  the  evidence  the  court  directed  the  jury 
to  return  a  verdict  for  the  defendant,  which  was  done,  and  judg- 
ment entered  accordingly,  to  reverse  which  the  plaintiffs  prose- 
cute this  writ  of  error.  Other  facts  will  appear  in  the  following 
opinion. 

W,  H.  Arnold,  for  plaintiffs  in  error. 

Hiram  Glass  (IV.  L.  Estes  and  John  J,  King,  on  the  brief),  for 
defendant  in  error. 

Before  Sanborn  and  Van  Devantkr,  Circuit  Judges,  and 
Philips^  District  Judge. 

Philips^  District  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  plaintiffs  seek  to  avoid  the  stipulation  in  the  bill  of  lading, 
which  exempted  the  railroad  company  from  liability  for  the  loss 
of  said  cotton  occasioned  by  fire,  on  the  ground  of  what  counsel 
terms  duress  in  accepting  said  bill  of  lading,  and  for  the  want  of 
proper  consideration  for  such  special  exemption.  He  contends 
that  the  railway  company  had  established  and  offered  but  one 
rate  for  such  through  shipment,  based  upon  such  exemption, 
without  affording  the  shipper  the  alternative  opportunity  of  pay- 
ing a  higher  rate  of  carriage  to  fix  upon  it  the  common-law  lia- 
bility of  such  common  carrier.  The  validity  of  such  provision  in 
such  shipping  contract  was  considered  by  the  Court  of  Appeals 
of  the  Fifth  Circuit  in  Cau  v.  Texas  &  Pacific  Railway  Company, 
113  Fed.  91,  51  C.  C.  A.  76.  That  case  grew  out  of  a  loss  from 
the  same  fire  involved  in  the  case  at  bar.  The  validity  of  the  fire 
exemption  clause  in  the  bill  of  lading  was  assailed  on  grounds 
quite  similar  to  these  here  interposed.  The  ruling  of  the  court  is 
expressed  in  the  syllabus  as  follows : 

"A  shipper  is  bound  by  a  provision  in  a  bill  of  lading  exempt- 
ing the  carrier  from  liability  for  loss  of  the  goods  by  fire,  where 
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he  was  chargeable  with  knowledge  that  the  bill  contained  such 
clause,  and  made  no  objection  thereto,  and  it  is  not  shown  that 
the  loss  resulted  from  the  carrier's  negligence/* 

On  writ  of  error  to  the  Supreme  Court  this  ruling  was  af- 
firmed. 194  U.  S.  427,  13  R.  R.  R.  303,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  303,  24  Sup.  Ct.  663,  48  L.  Ed.  1053.  The  Supreme  Court 
decided,  in  effect,  every  contention  here  made  by  plaintiffs  in 
error.  It  held  that  it  was  perfectly  competent  for  the  carrier, 
by  special  contract,  to  limit  its  common-law  liability  in  this  re- 
spect, so  long  as  it  practiced  no  deceit  or  fraud  on  the  shipper 
in  making  it.  In  respect  of  the  suggestion  that  there  was  no 
independent  consideration  for  the  exemption,  the  court  said : 

"This  point  was  made  in  York  Co.  v.  Central  Railroad.  3  Wall. 
107,  18  L.  Ed.  170.  In  response  it  was  said:  *The  second  posi- 
tion is  answered  by  the  fact  that  there  is  no  evidence  that  a  con- 
sideration was  not  given  for  the  stipulation.  The  company 
probably  had  rates  of  charges  proportioned  to  the  risks  they  as- 
sumed from  the  nature  of  the  goods  carried,  and  the  exception  of 
losses  by  fire  must  necessarily  have  affected  the  compensation  de- 
^  manded.  Be  this  as  it  may,  the  consideration  expressed  was 
sufficient  to  support  the  entire  contract  made.'  In  other  words, 
the  consideration  expressed  in  the  bill  of  lading  was  sufficient  to 
support  its  stipulations.  This  effect  is  not  averted  by  showing 
that  the  defendant  had  only  one  rate.  It  was  the  rate  also  of  all 
other  roads,  and  presumably  it  was  adopted  and  offered  to  ship- 
pers in  view  of  the  limitation  of  the  common  law  liability  of  the 
roads." 

In  respect  of  the  contention  that  no  option  was  given  to  the 
shipper  to  select  under  which,  the  common  law  or  limited  liabil- 
it\',  he  would  ship  his  cotton,  the  court  said : 

"Primarily  the  carrier's  responsibility  is  that  expressed  in  the 
common  law,  and  the  shipper  may  insist  upon  the  responsibility. 
But  he  may  consent  to  a  limitation  of  it,  and  this  is  the  ^option 
and  opportunity'  which  is  offered  to  him.  What  other  can  be 
necessarv?  There  can  be  no  limitation  of  liabilitv  without  the 
assent  of  the  shipper  ( Xew  Jersey  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  12  L.  Ed.  465),  and  there  can  be  no 
stipulation  for  any  exemption  by  a  carrier  which  is  not  just  and 
reasonable  in  the  eye  of  the  law  (Railroad  Co.  v.  LockwcK)d,  17 
Wall.  357,  21  L.  Ed.  627 ;  Bank  of  Kentuckv  v.  Adams  Express 
Co.,  93  U.  S.  174,  23  L.  Ed.  872).  Inside  of  that  limitation,  the 
carrier  may  modify  his  responsibility  by  special  contract  with  a 
shipper.  A  bill  of  lading  limiting  liability  constitutes  such  a 
contract,  and  knowledge  of  the  contents  by  the  shipper  will  be 
presumed." 

There,  as  here,  the  plaintiff  introduced  evidence  to  show  that 
the  railroad  company  had  but  one  schedule  of  rates  for  said  car- 
riage. About  the  only  discernible  difference  in  the  proof  there 
offered  and  here  consists  in  this:  that  here  one  of  the  plaintiffs, 
or  their  agent,  testified  that  on  some  former  occasion  he  was 
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informed  by  defendant's  agent  that  he  was  not  authorized  to  give 
any  other  rate  than  that  expressed  in  the  bill  of  lading,  with  the 
fire  exemption  clause,  and  that  no  other  kind  of  bill  of  lading  had 
been  furnished  him  by  the  railroad  company.  Coupled  with 
this,  however,  the  agent  testified  that  he  was  not  authorized 
to  make  such  change  without  the  permission  of  the  superin- 
tendent at  Dallas.  The  testimony  of  the  superintendent  of 
the  company  was  that  the  company  had  such  established  com- 
mon-law rate,  higher  than  that  specified  in  the  bill  of  ladings 
and  that  the  shipper  could  have  obtained  it  by  the  asking. 
The  plaintiflfs  conceded  that  on  the  occasion  of  this  partic- 
ular shipment  they  did  not  ask  for  such  common-law  rate, 
simply  assuming  that  it  would  not  be  conceded.  This  fact 
does  not  diflferentiate  the  case  from  the  rule  of  law  laid  down  by 
the  Supreme  Court  in  the  Cau  Case.  Being  entitled  to  hold  the 
public  carrier  to  its  common-law  liability  to  accept  and  carry  his 
goods  without  the  fire  exemption  clause,  by  paying  the  higher 
rate,  if  he  would  hold  the  carrier  to  its  common-law  obligation 
he  should,  at  the  time  the  goods  are  tendered,  demand  of  the 
carrier  an  unqualified  acceptance,  and  put  upon  it  the  respon- 
sibility of  a  refusal.     Hutchinson  on  Carriers,  §  240,  says  that: 

"Every  man  of  ordinary  intelligence  knows  that  no  individual 
or  company  engaged  in  the  business  of  carrying  to  distant  places 
now  undertakes  to  carry  his  goods  subject  to  the  old  common- 
law  liability  of  the  carrier.  He  knows,  moreover,  that  bills  of 
lading  are  given,  not  only  in  evidejnce  of  the  receipt  of  the  goods, 
but  as  expressing  direct  notice  that  they  will  be  carried  on  certain 
terms.  Knowing  this,  he  cannot  be  willfully  blind,  and  plead 
ignorance,  when  it  was  his  duty  to  know ;  and  knowing  in  such 
cases  is  assenting.  As  it  was  his  intention  to  hold  the  carrier  to 
his  common-law  liability,  he  should  have  said  so,  and  have  either 
declined  to  employ  him  or  have  sued  him  for  his  refusal,  after 
tendering  a  reasonable  sum  for  his  services  and  risk." 

In  the  view  we  take  of  the  effect  of  the  fire  exemption  clause^ 
it  is  not  necessary  to  determine  the  question  discussed  by  respec- 
tive counsel  as  to  whether  or  not  the  defendant  railway  company 
should  be  held  to  the  acceptance  of  the  cotton  under  its  common- 
law  obligation  as  a  carrier  beyond  the  limits  of  its  own  line,  as 
the  nonliability  for  the  loss  by  fire  would  apply  in  either  event. 

To  avoid  this  obstacle  to  a  recovery,  the  final  contention  of 
counsel  for  plaintiff  in  error  is  that  the  railroad  company  in  fact 
received  from  them  the  cotton  and  turned  it  over  to  the  compress 
company  for  compression  as  matter  of  its  own  convenience  in 
shipping,  and  that  the  compress  company  at  the  time  of  the  fire 
held  the  cotton  as  the  agent  of  the  defendant  in  error,  and  there- 
fore the  negligence  of  the  compress  company  is  imputable  to  the 
carrier.  The  railway  company  did  not,  as  alleged  in  the  petition, 
first  receive  the  cotton  from  the  shipper,  and  then  turn  it  over 
to  the  compress  company.  On  the  contrary,  according  to  the 
universal  custom  which  prevailed  throughout  the  Southwest,  the 
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cotton  when  brought  in  for  the  merchant  buyers  was  unloaded 
upon  the  platform  of  the  compress  company,  which  receipted 
therefor  to  the  shipper,  who  then  took  the  receipt  to  the  railroad 
company  at  its  station  and  exchanged  it  for  the  bill  of  lading. 
Under  the  regulation  made  by  the  Railroad  Commissioners  of 
Texas,  the  railroad  company  had  no  discretion  in  the  matter  of 
issuing  a  bill  of  lading  in  exchange  for  the  receipt  given  by  the 
compress  company  to  the  shipper.  It  cannot  be  maintained, 
however,  that  because  of  this  arbitrary  regulation  the  Compress 
Company  became  the  agent  of  the  railroad  company  for  the  cus- 
tody and  care  of  the  cotton,  so  as  to  render  the  latter  liable  for 
injury  thereto  tlirough  the  negligence  of  the  former.  The  doc- 
trine of  respondeat  superior  rests  upon  the  right  and  duty  of  the 
principal  to  direct  and  control  the  conduct  and  action  of  the  im- 
puted agent.  Any  regulation  prescribed  by  an  agency  of  the 
state,  which  would  undertake  to  impose  a  pecuniary  liability 
upon  one  person  for  the  conduct  or  act  of  a  third  party,  who  is 
an  independent  actor,  would  contravene  fundamental  law.  The 
compress  company  was  a  separate,  independent  contractor. 
Wliere  the  party  sought  to  be  held  responsible  as  master  for  the 
negligence  of  the  servant  is  without  the  authority  to  direct  the 
time  and  manner  of  doing  the  work,  or  to  select  or  direct  the 
employees  engaged  therein,  the  doctrine  of  respondeat  superior 
has  no  application.  In  short,  to  fix  this  obligation  of  accounta- 
bility upon  the  party  as  master,  he  must  have  the  ri^q;]it  to  direct 
the  manner  in  which  the  business  shall  be  done ;  "not  only  shall 
be  done,  but  how  it  shall  be  done.'*  New  Orleans  R.  Co.  v, 
Hanning.  IS  Wall.  656,  21  L.  Ed.  220;  Singer  Mfg.  Co.  v. 
Rahn,  132  U.  S.  523,  10  Sup.  Ct.  175,  33  L.  Ed.  440;  P>rady 
V.  Chic.  Gt.  Wn.  Rv.  Co.,  114  Fed.  100,  52  C.  C.  A.  48,  55,  57 
L.  R.  A.  712;  Bailey  v.  Trov.  etc.,  Co..  57  Vt.  256,  52  Am.  Rep. 
129;  Casement  z\  Brown,  148  U.  S.  615,  622,  13  Sup.  Ct.  672, 
37  L.  Ed.  582.  Bliss,  J.,  in  Hilsdorf  v.  Citv  of  St.  Louis  et  al., 
45  Mo.  94,  98,  100  Am.  Dec.  352,  said : 

"The  rule  that  prescribes  the  responsibility  of  principals, 
whether  private  persons  or  corporations,  for  acts  of  others,  is 
based  upon  their  power  to  control.  If  the  master  cannot  com- 
mand the  servant,  the  acts  of  the  servant  are  clearly  not  his. 
He  is  not  the  master,  for  the  relation  implied  by  that  term  is  one 
of  power — of  command ;  and  if  the  principal  cannot  control  his 
agent  he  is  not  an  agent,  but  holds  some  other  or  additional 
relation.  In  neither  case  can  the  maxim  respondeat  superior 
apply  to  them,  for  their  is  no  superior  to  respond." 

From  this  has  resulted  the  established  (loctrine  that  where 
one  renders  a  service  to  another  representing  the  will  of  his 
employer  only  in  the  result  of  his  work,  and  not  as  to  the  means, 
he  is  a  contractor,  and  not  a  servant.  Clark's  Adm'x  v.  II.  & 
St.  Joseph  R.  R.  Co.,  36  Mo.  218;  Fink  v.  Missouri  I'umace  Co., 
82  Mo.  276,  52  Am.  Rep.  376 ;  Burns  v.  McDonald,  57  Mo.  App. 
601;  20  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  pp.  11,  12. 
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The  compress  company  was  a  separate,  independent  con- 
tractor. It  provided  its  own  platform,  its  own  machinery,  its 
own  employees,  and  determined  for  itself  the  manner  and  time 
of  preparing  the  cotton  for  shipment.  The  right  of  the  railroad 
company  to  thus  have  it  prepared  was  recognized  by  the  con- 
tract in  the  bill  of  lading.  The  actual  custody  and  care  of  the 
cotton,  until  compressed  and  delivered  on  the  ca*--  of  w.ie  carrier, 
remained  with  the  compress  company.  Tb  s  \  \^  f  '-,  usage  of 
the  business  in  such  shipments,  well  underslooL  jef  »•  -  ?,n  the  par- 
ties. It  was  haec  est  conventio,  as  much  as  if  written  mto  the  bill 
of  lading.  The  giving  of  such  bill  of  lading  under  such  circum- 
stances does  not  render  the  carrier  liable  until  it  has  actually 
taken  possession  of  the  cotton  described.  Mr.  Justice  Miller,  in 
Pollard  V.  Vinton,  105  U.  S.  8,  26  L.  Ed.  998,  discussing  tlie 
nature  and  effect  of  a  bill  of  lading,  said : 

*'It  is  an  instrument  of  a  twofold  character.  It  is  at  once  a 
receipt  and  a  contract.  In  the  former  character  it  is  an  acknowl- 
edgment of  the  receipt  of  the  property  on  board  his  vessel  by 
the  owner  of  the  vessel.     In  the  latter  it  is  a  contract  to  carrv 

m 

safely  and  deliver.  The  receipt  of  the  goods  lies  at  the  founda- 
tion of  the  contract  to  carry  and  deliver.  If  no  goods  are 
actually  received,  there  can  be  no  valid  contract  to  carry  and  to 
deliver.  And  the  doctrine  is  applicable  to  transportation  con- 
tracts made  in  that  form  by  railway  companies  and  other  carriers 
by  land  as  well  as  by  sea." 

In  Missouri  Pacific  Railwav  Company  zk  McFadden,  154  U. 
S.  155,  14  Sup.  Ct.  990,  38  L.  Ed.  944,  the  answer  alleged  a  state 
of  facts  quite  similar  to  those  under  review.  While  admitting 
that  the  defendant  had  issued  the  bill  of  lading  for  the  cotton, 
the  cotton  had  not,  indeed,  been  delivered  to  it ;  that  according 
to  the  custom,  well  known  to  the  shippers,  after  the  cotton  was 
placed  on  the  platform  at  the  compress  to  be  compressed  the 
latter  would  issue  a  bill  of  lading  to  the  consignors,  when  the 
agent  of  the  compress  company  would  check  out  the  cotton  in- 
tended the  shipper  would  make  out  a  bill  of  lading,  which  would 
be  O.  K.Vl  by  the  superintendent  of  the  compress  company,  and 
afterwards  would  be  brought  to  the  agent  of  the  defendant,  and 
by  it  signed,  and  the  defendant  would  actually  receive  the  cotton 
only  after  it  was  compressed  and  delivered  upon  its  cars ;  that 
this  course  was  pursued  as  a  matter  of  convenience  by  the  com- 
press company  and  the  shipper;  and  that  it  was  not  intended 
that  the  liability  of  the  carrier  would  attach  until  the  cotton  was 
actually  delivered  upon  its  cars.  The  cotton  was  destroyed  by 
fire  while  in  the  hands  of  the  defendant.  Exceptions  to  this 
answer  were  taken  by  the  plaintiff,  and  were  sustained  by  the 
Circuit  Court.  While  the  bill  of  lading  raised  a  prima  facies  that 
the  goods  had  been  received  by  the  carrier,  yet  as  the  fact  was 
that  the  property  at  the  time  of  signing  the  bill  of  lading  was  in 
the  hands  of  the  shipper  through  the  compress  company  for  the 
purpose  of  being  compressed  according  to  the  prevalent  usage. 
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the  Supreme  Court  applied  the  elementary  rule  that  the  liability 
of  the  carrier  with  respect  to  the  goods  '^commenced  with  their 
delivery  to  him,  and  this  delivery  must  be  complete,  so  as  to  put 
upon  him  the  exclusive  duty  of  seeing  to  their  safety.  The  law 
will  not  divide  the  duty  or  the  obligation  between  the  carrier  and 
the  owner  of  the  goods.  It  must  rest  entirely  upon  the  one  or 
the  other,  and  until  it  has  become  imposed  upon  the  carrier  by  a 
delivery  and  acceptance  he  cannot  be  held  responsible  for  them." 
The  case  of  Edwards  &  Co.  z\  Texas  Midland  R.  Co.  (Tex. 
Civ.  App.)  81  S.  W.  800,  in  its  essential  facts  is  quite  similar 
to  the  case  at  bar.  The  only  practical  difference  is  that  after 
the  cotton  was  brought  by  the  owner  to  the  platform  of  the  com- 
press company  and  receipted  for,  and  after  the  receipt  was  taken 
to  the  agent  of  the  carrier  to  exchange  for  a  bill  of  lading,  it  was 
delayed  to  await  the  taking  out  of  the  insurance  policy  contem- 
plated by  said  regulation  of  the  State  Railroad  Commissioners, 
but  before  it  was  issued  the  cotton  was  destroyed  by  fire.  The 
mode  of  procedure  was  practically  identical  with  that  in  the  case 
at  bar.  The  cost  of  compression  was  included  in  the  rates  paid 
by  the  shipper  to  the  railroad  company,  which  was  to  pay  the 
compress  company.  It  was  held  that  under  such  custom  and 
usage  the  compress  company  exercised  a  distinct  and  inde- 
pendent employment;  that  the  cotton  had  not  "been  stored  for 
compression  in  the  first  instance  by  the  railroad  company" ;  that, 
as  the  cotton  at  the  time  of  the  fire  had  not  been  compressed,  it 
was  not,  therefore,  ready  for  shipment.  **Until  the  cotton  was 
compressed  and  loaded  onto  the  cars,  it  was  in  the  exclusive  and 
physical  possession  and  under  the  exclusive  control  of  the  com- 
press company,  to  be  stored  wherever  and  cared  for  as  the  com- 
press company  saw  fit;  and  neither  the  owner  nor  the  carrier 
had  or  exercised  any  control  whatever  over  its  care,  custody, 
storage,  or  compression  while  it  was  on  the  compress  plat- 
form. *  *  *  After  the  cotton  had  been  placed  on  the  plat- 
fonn  of  the  compress  company,  the  shipper  exercised  no  control 
over  it,  and  had  nothing  whatever  to  do  with  it,  except  to  give 
shipping  directions  to  the  compress  company.  The  superin- 
tendent of  the  compress  company  was  the  only  one  to  determine 
when  the  shipping  conditions  should  be  carried  out;  that  is, 
w'hen  the  cotton  would  be  compressed  and  loaded  onto  the  cars." 
There,  as  here,  the  particular  cotton,  when  the  fire  occurred,  had 
not  been  compressed.  The  court  further  found  that  **there  was 
absolutely  no  evidence  in  the  case  which  had  any  tendency  to 
show  that  the  railroad  company  had  or  exercised  any  control 
over  the  cotton  or  the  place  where  it  was  kept  by  the  compress 
company  before  it  was  put  upon  the  cars  by  that  company."  The 
conclusion  of  the  court  was  that  '^appellee  is  not  liable,  and  appel- 
lants are  not  entitled  to  recover  unless  appellee  had  possession 
or  control  of  the  cotton  at  the  time  it  was  destroyed  by  fire." 
So,  in  Martin  v.  Railway  Co.,  55  Ark.  510,  19  S.  W.  314,  a  case 
parallel  to  this,  it  was  distinctly  held  that  the  compress  company 
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was  of  the  character  of  an  independent  contractor,  and  therefore 
the  railroad  company  was  not  liable  for  the  negligence  of  the 
compress  company  in  storing  or  handling  the  cotton. 

There  is  much  force  in  the  suggestion  of  counsel  for  defendant 
in  error  that  in  principle  the  office  of  the  compress  company- 
should  be  likened  to  that  of  stevedores  engaged  in  the  business 
of  loading  and  unloading  water  carrying  crafts,  who  are  held  to 
be  independent  contractors,  for  whose  acts  of  negligence  the 
carrier  is  not  liable,  as  the  stevedores  are  not  its  agents.  Dwyer 
V,  National  Steamship  Co.  (C.  C.)  4  Fed.  493;  Rankin  v.  Mer- 
chants' &  Miners'  Tr.  Co.,  73  Ga.  229,  54  Am.  Rep.  874. 

Other  questions  are  discussed  by  learned  counsel  for  plain- 
tiffs in  error,  which  have,  by  the  courts  of  recognized  authority, 
either  been  determined  adversely  to  the  contention  of  counsel, 
or  which  do  not  affect  the  conclusion  of  this  court. 

It  results  that  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 


Georgia  Ry.  &  Electric  Co  v.  Reeves. 

(Supreme  Court  of  Georgia,  Aug.  3,   1905.) 

[51  S.  E.  Rep.  610.] 

Pleading — Amendment — New  Cause  of  Action. — Where  an  ac- 
tion was  based  on  the  allegation  that  a  passenger  on  a  car  of  an 
electric  railway,  at  the  direction  of  the  conductor,  was  required  to 
change  cars,  and  while  passing  from  one  car  to  another  she  was  in- 
jured by  the  negligent  conduct  of  the  defendant's  agents  and  serv- 
ants in  connection  with  such  change,  an  amendment  which  alleged 
an  additional  act  of  negligence  forming  part  of  the  same  transaction 
did  not  set  up  a  new  and  distinct  cause  of  action. 

Same. — Such  an  amendment,  which  alleged  that  "said  jerk  of 
said  car  was  caused  by  the  defendant's  servants  and  agents  in  charjje 
of  said  car,"  was  not  subject  to  objection  on  the  ground  that  it  did 
not  connect  the  alleged  negligence  with  the  defendant. 

Carriers — Injury  to  Passenger — Pleading.* — If  a  car  is  at  rest 
temporarily,  and  a  passenger  is  lawfully  leaving  it.  or  passing  from 
it  to  another  car,  under  the  direction  of  the  conductor,  and  while 
this  is  in  progress  a  sudden  and  violent  jerk  or  movement  of  the  car 
is  caused  by  the  company's  agents,  resulting  in  injury  to  the  pas- 
senger, it  is  not  necessary  to  allege  in  detail  by  what  particular  means 
they  caused  the  jerk  to  occur. 

Pleading — Amendment — New  Cause  of  Action. — While  an  inde- 
pendent act  of  negligence  not  connected  with,  contributing  to,  or 
causing  the  injury  to  a  passenger  is  immaterial,  and  an  amendment 
alleging  such  an  act  is  demurrable,  yet  where  the  amendment,  taken 
in  connection  with  the  declaration,  sufTiciently  shows  that  the  act 
alleged  in  it  formed  a  part  of  the  conduct  of  the  defendant's  agents 
from  which  the  injurj'  was  alleged  to  have  resulted,  there  was  no 
error  in  overruling  a  demurrer  thereto. 

Same. — Where  the  evidence  for  the  plaintiff  in  an  action  for  dam- 
ages tended  to  show  that  the  injurj'  occurred  on  the  same  line  of 
railroad,  but  at  a  point  some  350  or  400  yards  distant  frcmi  the  place 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-note  appended  to  Chicago,  etc.,  Ry.  Co.  v,  O'Donnell 
(Neb.),  IS  R.  R.  R.  135,  38  Am.  &  Eng.  R,  Cas.,  N.  S.,  135. 
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where  it  was  alleged  in  the  declaration  to  have  happened,  an  amend- 
ment for  the  purpose  of  correcting  the  allegation  so  as  to  make  it 
conform  to  the  evidence,  but  still  referring  to  the  same  transaction, 
and  not  to  a  diflferent  occurrence,  did  not  add  a  new  and  distinct 
cause  of  action,  and  was  not  objectionable  on  that  ground. 

Appeal — Harmless  Error — Amendment. — If  any  objection  could 
properly  have  been  made  to  the  allowance  of  such  an  amendment, 
it  furnishes  no  cause  for  a  reversal,  where,  upon  further  evidence 
being  introduced,  which  tended  to  show  that  the  injury  in  fact 
occurred  at  the  point  originally  alleged,  the  amendment  was  with- 
drawn. 

Same — Refusal  of  Nonsuit. — If  a  motion  for  a  nonsuit  should  have 
been  granted  at  the  time  when  it  was  refused,  yet,  if  the  evidence 
afterwards  introduced  supplied  the  deficiency,  no  reversal  will  result 
from  such  refusal. 

Carriers — Injury  to  Passenger — Instructions. — Where  the  presidinjy 
judge,  at  one  part  of  the  charge  on  the  subject  of  the  presumption 
arising  from  proof  of  injury  from  the  running  of  the  cars  of  a  rail- 
road company,  or  the  acts  of  persons  in  its  employment,  did  not 
limit  such  presumption  to  the  specific  acts  of  negligence  alleged,  but 
in  his  general  charge  did  clearly  and  specifically  confine  the  jury  to 
the  consideration  of  such  specifications  of  negligence,  this  furnishes 
no  ground  for  a  new  trial. 

Same — Presumption  of  Negligence.! — If  a  car  containing  passen- 
gers is  stopped  while  in  transit,  and  the  passengers  are  directed  by 
the  conductor  to  change  to  another  car,  which  is  on  a  track  parallel 
to  the  first,  and  if,  while  they  are  so  doinij.  the  employees  of  the 
company  put  out  the  lights  of  the  first  car,  and  cause  it  to  jerk  sud- 
denly, resulting  in  injury  to  a  passenger  who  is  in  the  act  of  making 
the  change,  this  would  be  an  injury  resulting  from  the  running  of  the 
cars  of  the  company,  within  the  meaning  of  the  statute,  and  would 
also  be  a  damage  done  by  a  person  in  the  employment  and  service 
of  the  company,  so  as  to  raise  the  statutory  presumption  of  negli- 
gence against  it. 

Appesd — Refusal  of  New  Trial. — None  of  the  other  grounds  of  the 
motion  for  a  new  trial  in  this  case  require  a  reversal. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M.  Reid,  Judge. 

Action  by  ilalinda  Reeves  against  the  Georgia  Railway  & 
Electric  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

^Irs.  Malinda  Reeves  brought  suit  against  the  Georgia  Rail- 
way &  Electric  Company  to  recover  damages  for  a  personal 
injur\%  alleging,  in  brief,  as  follows:  She  was  a  passenger  on 
one  of  defendant's  cars  on  November  20,  1902,  between  the  hours 
of  5  and  6  p.  m.  When  the  car  reached  a  certain  point  on  the 
line,  it  stopped,  and  the  conductor  directed  the  passengers  to 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-note  appended  to  Redmon  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  15  R.  R.  R.  248,  38  Am.  &  Eng.  R.  Cas.,  X.  S.,  248;  Lin- 
coln Traction  Co.  v.  Webb  (Neb.),  14  R.  R.  R.  s(:g,  37  Am.  &  Eng.  R. 
Cas.,  X.  S.,  369;  Lincoln  Traction  Co.  v.  Heller  (Xcb.),  14  R.  R.  R. 
3^.  37  Am.  &  Eng.  R.  Cas.,  X.  S.,  368;  Rowdin  v.  Pennsylvania  R. 
Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas..  X.  S.,  672;  Jones 
f.  United  Rys.  &  Elec.  Co.  (Md.),  13  R.  R.  R.  631.  36  Am.  &  Eng.  R. 
Cas.,  X.  S.,  631;  Cheetham  r.  Union  R.  Co.  (R.  L),  13  R.  R.  R.  292, 
36  Am.  &  Eng.  R.  Cas.,  X.  S.,  292. 
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transfer  from  it  to  another  car  of  the  defendant,  which  stood  on 
a  parallel  track,  and  which  was  to  carry  the  passengers  to  the 
end  of  the  journey.  The  conductor  and  motorman  directed  the 
passengers  to  step  from  the  car  on  which  they  had  been  riding 
to  the  other  car.  They  negligently  failed  to  exercise  any  care 
or  diligence  in  assisting  passengers,  particularly  female  passen- 
gers, like  the  plaintiff,  who  was  an  elderly  lady,  from  one  car  to 
the  other,  and  negligently  failed  to  provide  any  safe  means  of 
getting  from  one  car  to  the  other.  They  negligently  failed  to 
stop  the  car  at  any  proper  place  where  there  was  a  platform  or 
a  raised  place  for  passengers  to  alight,  and  negligently  directed 
the  passengers  to  step  from  one  car  to  the  other.  A  number  of 
passengers  were  in  front  of  the  plaintiff  and  a  number  behind, 
and  they  were  crowding  and  pressing  in  the  cars  from  one  to 
the  other.  Passengers  made  a  step  from  one  car  to  the  other. 
The  conductor  and  motorman  stood  by,  seeing  and  directing  and 
permitting  this  to  be  done,  and  permitting  the  passengers  to 
crowd  beifiind  the  plaintiff  with  force  and  speed.  The  car  on 
which  the  plaintiff  had  been  riding  had  been  lighted  by  elec- 
tricity, and  just  as  the  plaintiff  was  in  the  act  of  undertaking 
to  step  from  one  car  to  the  other  the  conductor  negligently  pulled 
down  the  trolley  pole,  and  by  this  method,  and  by  other  means 
unknown  to  the  plaintiff,  caused  the  car  to  become  suddenly 
darkened,  and  no  sufficient  light  was  thrown  out  between  the 
cars  to  enable  persons  to  safely  make  the  step  from  one  car  to 
the  other,  or  to  safely  judge  of  the  distance;  and  because  the 
plaintiff  was  unable  to  see  or  discern  the  landing  place  or  step 
on  the  car,  and  because  the  passengers  behind  were  crowding 
and  pressing  her,  with  the  knowledge  of  the  conductor  and 
motorman,  and  because  no  safe  landing  or  passageway  from  one 
car  to  the  other  had  been  provided,  and  because  the  plaintiff  was 
in  no  way  assisted  or  guarded  or  protected,  and  failed  to  get  a 
firm  footing  upon  the  step  of  the  car  in  passing  from  one  car  to 
the  other,  she  fell  to  the  ground,  and  was  permanently  injured. 
The  nature  of  the  injury  was  specifically  alleged.  The  defendant 
admitted  that  the  plaintiff  was  a  passenger  on  its  car;  that  the 
car  was  stopped,  and  the  conductor  directed  passengers  to  trans- 
fer from  it  to  another  car  which  stood  on  a  parallel  track,  for 
the  purpose  of  carrying  the  passengers  into  the  city  of  Atlanta. 
The  other  substantial  allegations  were  denied.  The  plaintiff 
amended  her  declaration  by  alleging  that  when  she  was  in  the 
act  of  stepping  from  one  car  to  the  other  there  was  a  sudden  jerk 
or  movement  of  the  car  from  which  she  was  stepping;  that  such 
jerk  or  movement  of  the  car  was  negligence  on  the  part  of  the 
defendant,  and  that  it  was  caused  by  the  defendant's  servants  and 
agents  in  charge  of  the  car.  This  amendment  was  allowed  over 
objection,  and  exceptions  pendente  lite  were  filed.  While  the 
plaintiff  was  on  the  stand,  she  testified  that  the  injury  occurred, 
not  at  Hurt  street,  as  alleged  in  the  declaration,  but  at  a  point 
known  as  "Moreland's  Station,"  which  other  evidence  indicated 
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was  about  350  or  400  yards  distant  from  Hurt  street.  Thereupon 
an  amendment  was  offered  and  allowed  over  objection,  alleging 
that  the  injury  really  occurred  at  Moreland's  Station.  The 
plaintiff's  evidence  was  not  very  clear  as  to  the  location,  as  she 
stated  that  she  was  not  familiar  with  the  line.  When  the  defend- 
ant's evidence  was  introduced,  it  showed  positively  that  the 
occurrence  really  took  place  at  Hurt  street  The  plaintiff  then 
withdrew  tlie  amendment  previously  made,  changing  the  allega- 
tion as  to  the  place  of  the  occurrence,  and  returned  to  the 
original  allegation  on  that  subject.  This  also  was  objected  to. 
The  evidence  on  behalf  of  the  plaintiff  as  to  what  transpired  at 
the  time  and  place  of  the  alleged  injury  was,  in  brief,  as  follows : 
The  plaintiff  was  returning  to  Atlanta  from  Decatur,  six  miles 
distant,  on  one  of  the  defendant's  cars,  operated  by  electricity, 
between  6  and  7  o'clock  in  the  evening.  When  the  car  arrivecl 
at  a  place  about  the  outskirts  of  the  city  of  Atlanta,  it  stopped 
alongside  of  another  one  of  defendant's  cars,  which  was  on  a 
parallel  track.  The  conductor  stated  that  they  had  lost  their 
schedule,  and  instructed  the  passengers  to  change  to  the  other 
car  immediately.  They  were  rushed  out,  and  the  plaintiff  went 
to  step  from  one  car  to  the  other  (or,  as  she  expressed  it,  "went 
to  make  my  step"),  when  the  conductor  turned  the  trolley,  the 
lights  went  out,  and  there  was  a  sudden  jar  of  the  car,  caused  by 
the  defendant's  agents,  which  threw  the  plaintiff  to  the  ground, 
causing  the  injury.  The  evidence  for  the  defendant  tended  to 
show  the  following  among  other  facts:  There  was  an  arc  "light 
at  the  junction  of  Hurt  and  Decatur  streets,  used  for  lighting  the 
city  streets.  When  the  two  cars  were  parallel  to  each  other, 
both  were  still.  Owing  to  a  loss  of  time  by  the  one  coming  into 
Atlanta,  the  schedule  was  disarranged,  and  it  became  necessary 
for  the  passengers  to  transfer  to  the  other  car,  in  order  that  the 
first  might  turn  back  and  resume  its  regular  schedule.  Both 
cars  remained  still  while  the  passengers  went  from  one  to  the 
other,  artd  both  were  lighted.  No  change  was  made  in  the  lights 
at  the  place,  except  that  the  headlight  on  the  first  car  was  made 
ready  to  be  transferred  to  the  other  end  of  it.  To  do  this  a  key 
or  stop  was  taken  out,  which  disconnected  the  electric  current 
from  it.  The  trolley  was  not  moved  until  after  the  passengers 
were  transferred.  The  effect  of  taking  the  trolley  off  the  wire 
would  not  be  to  cause  the  car  to  move,  but  to  disconnect  the  cur- 
rent from  it,  and  render  it  impossible  for  it  to  move.  Both  cars 
were  standing  still  during  the  transfer.  The  car  was  in  good 
nmning  order.  One  witness  of  the  defendant  testified:  "The 
two  cars  were  standing  side  by  side,  and  the  other  passengers 
were  stepping  from  one  car  to  the  other,  and  slie  went  to  step 
across,  and  it  looked  like  that  she  stepped  on  her  skirt,  and  she 
dropped  down  there."  Neither  the  changing  of  the  headlight 
nor  the  change  of  the  trolley  pole  could  have  caused  a  jerk  of 
the  car.  The  jury  found  in  favor  of  the  plaintiff  $500.  The 
defendant  moved  for  a  new  trial,  which  was  refused,  and  it 
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excepted.    Error  was  also  assigned  on  the  allowance  of  the  first 
amendment  to  the  declaration. 

Rosser  &  Brandon,  Walter  C.  Colquitt,  and  Ben.  J.  Conyers, 
for  plaintiff  in  error. 

Arnold  &  Arnold  and  Harvey  Hill,  for  defendant  in  error. 

Lumpkin,  J.  (after  stating  the  facts).  1.  It  was  contended 
that  the  amendment  alleging  Siat  while  the  plaintiff  was  stepping* 
from  one  car  to  the  other  the  defendant  negligently  caused  the 
car  to  jerk  suddenly  added  a  new  cause  of  action.  This  ground 
of  exception  is  not  well  taken.  The  action  being  based  on  the 
allegation  that  while  a  passenger,  at  the  direction  of  the  con- 
ductor, was  passing  from  one  car  to  another,  she  was  injured  by 
the  negligent  conduct  of  the  defendant's  agents  and  servants 
in  connection  therewith,  an  amendment  which  alleged  an  addi- 
tional act  of  negligence  in  the  same  transaction  did  not  set  out 
a  new  and  distinct  cause  of  action.  City  of  Columbus  v.  Anglin, 
120  Ga.  785,  48  S.  E.  318;  Harris  v.  Central  Railroad  Co.,  78 
Ga.  525,  3  S.  E.  355;  Ellison  v.  Georgia  Railroad  Co.,  87  Ga. 
699,  13  S.  E.  809;  Civ.  Code  1895,  §  5098. 

2.  The  bill  of  exceptions  pendente  lite  assigns  error  in  allow- 
ing this  amendment  on  the  ground  that  it  "does  not  connect  the 
alleged  negligence  with  the  defendant.''  It  distinctly  alleges 
"'that  said  jerk  of  said  car  was  caused  by  the  defendant's  serv- 
ants and  agents  in  charge  of  said  car." 

3.  'It  was  further  objected  that  the  amendment  did  not  show 
in  what  way  the  defendant  caused  said  alleged  negligence.  It 
was  not  necessary  that  the  plaintiff  should  ascertain  and  allege 
the  particular  methods  by  which  the  defendant's  employees  pro- 
duced a  sudden  jerk  while  she  was  leaving  the  car.  Where  a  car 
is  at  rest,  and  a  passenger  is  lawfully  leaving  it  or  passing  from  it 
to  another  car  under  the  order  or  at  the  request  of  its  conductor, 
if  a  sudden  and  negligent  jerk  or  movement  is  caused  by  the 
agents,  resulting  in  injury  to  the  passenger,  it  is  not  incumbent 
on  the  passenger  to  allege  the  specific  manner  in  which  it  was 
produced.  It  would  be  an  unreasonable  burden  to  place  upon 
her  to  require  that  she  should  know  and  allege  and  prove 
whether  the  motorman  turned  on  the  current,  or  turned  off  the 
brake,  or  by  what  method  of  handling  the  complex  machinery 
connected  with  a  car  propelled  by  electricity  the  jerk  was  pro- 
duced. The  allegation  of  the  amendment  on  this  subject  was 
sufficient. 

4.  Objection  was  further  made  on  the  grd)und  that  the  amend- 
ment does  not  show  in  what  manner  the  alleged  negligence  con- 
tributed to  or  caused  any  injury  to  the  plaintiff.  If  this  amend- 
ment stated  a  new  count  which  should  be  complete  in  itself,  or 
if  it  alleged  some  act  of  negligence  disconnected  from  the  trans- 
action set  forth  in  the  declaration,  and  by  reason  of  which  negli- 
gence injury  to  the  plaintiff  was  alleged,  the  point  would  be  well 
taken.     But  we  think  that  under  the  allegations  of  the  declara- 
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tion,  which  show  that  she  was  a  passenger  on  defendant's  car, 
that  under  order  of  the  conductor  she  was  leaving  that  car,  and 
undertaking  to  step  across  to  another,  and  that  by  reason  of 
negligence  on  the  part  of  the  defendant's  agents  in  connection 
with  such  transfer  she  fell  and  received  an  injury,  the  addition 
of  another  act  of  negligence  in  the  same  connection  might  fairly 
be  construed  with  the  whole  declaration  as  being  one  of  the 
causes  which  produced  the  injury.  Taking  the  amendment, 
therefore,  in  connection  with  the  original  declaration,  while  it 
might  have  been  more  explicit,  we  do  not  think  that  it  was  amen- 
able to  this  objection. 

5,  6.  Complaint  is  made  that,  after  the  plaintiff  closed  her  evi- 
dence, wherein  the  scene  of  the  injury  was  located  at  a  point 
350  or  400  yards  distant  from  that  alleged  in  the  declaration,  a 
motion  for  a  nonsuit  was  made,  and  thereupon  an  amendment 
was  allowed  making  the  declaration  conform  to  the  evidence  of 
the  plaintiff.  It  is  urged  that  this  set  forth  a  new  cause  of  ac- 
tion. This  objection  was  not  well  founded.  The  mere  correction 
of  an  allegation  as  to  the  exact  location  of  an  occurrence  on  the 
line  of  a  railroad,  so  as  to  allege  that  it  in  fact  occurred  a  few 
hundred  yards  distant  from  the  point  alleged  in  the  original 
declaration,  does  not  add  a  new  and  distinct  cause  of  action.  It 
is  the  same  cause  of  action.  Nor  does  it  become  a  new  and  dis- 
tinct cause  by  merely  shifting  the  scene  of  the  occurrence  a 
short  distance  along  the  line  of  the  railroad.  By  doing  so  there 
was  no  difference  in  the  law  applicable  or  in  the  evidence  nec- 
essary to  support  the  substantial  grounds  of  the  plaintiff's  con- 
tention. Even  if  there  had  been  error  in  the  allowance  of  this 
amendment,  it  could  furnish  no  ground  for  reversal,  because  at 
a  later  stage  of  the  trial  the  amendment  was  withdrawn,  and  the 
original  allegation  restored,  the  defendant's  evidence  showing 
that  the  occurrence  took  place  at  the  point  alleged  in  the  original 
declaration. 

7.  Error  is  assigned  because  the  court  overruled  the  motion 
for  a  nonsuit.  If  the  motion  rested  on  the  variance  between  the 
allegata  and  probata  with  reference  to  the  place  at  which  the 
injury  occurred,  the  making  of  an  amendment  which  caused 
the  former  co  conform  to  the  latter  destroyed  the  right  to  a  non- 
suit, if  it  existed.  If.  however,  we  should  consider  the  case  as 
if  the  amendment  which  was  afterwards  ivithdrawn  had  not 
been  made,  and  that  there  was  an  error  at  the  time  when  the 
motion  was  made  in  not  granting  the  nonsuit,  yet,  if  the  evi- 
dence afterwards  introduced  supplied  the  deficiency,  no  reversal 
will  be  granted  on  that  ground.  Here  the  evidence  of  the  de- 
fendant clearly  showed  that  the  occurrence  transpired  at  Hurt 
street,  the  place  alleged  in  the  declaration. 

8.  The  motion  for  a  new  trial  assigns  error  in  the  following 
charge:  "Now,  in  this  investigation,  gentlemen,  if  the  plaintiff 
makes  it  appear  to  you  from  the  evidence  in  the  case  that  she  was 
injured  in  the  manner  that  she  sets  forth  in  her  declaration,  the 
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law  woiiU  presume  then  that  the  defendant  was  negligent,  and 
the  burden  would  be  cast  upon  the  defendant  to  show  to  you 
either  that  it  was  not  negligent,  or  else  the  injury  to  the  plain- 
tiff, if  she  was  injured,  was  due  to  accident,  and  not  caused  by 
the  defendant's  negligence ;  or  else  that  the  plaintiff,  by  ordinary 
care  on  her  part,  could  have  avoided  the  consequences  to  herself 
of  the  defendant's  negligence,  if  that  is  shown.  If  the  defend- 
ant makes  either  of  these  propositions  appear,  that  would  be  a 
reply  to  the  presumption,  and  make  a  complete  defense  to  the 
action."  The  grounds  of  complaint  in  respect  to  this  charge  are 
that  it  was  without  basis  in  the  evidence ;  that  the  charge  as  to 
the  presumption  of  negligence  was  not  adapted  to  the  evidence ; 
that  there  was  no  evidence  to  show  that  the  plaintiff  was  injured 
by  the  running  of  the  locomotive  or  cars  or  other  machinery  of 
the  defendant,  or  by  any  person  in  its  employment;  that  the 
case  was  not  one  to  which  the  statutory  presumption  against 
railroads  was  applicable;  and  that  the  charge  raised  a  general 
presumption  of  negligence  against  the  defendant,  whereas,  if 
any  presumption  arose  at  all,  the  court  should  have  limited  it  to 
the  specifications  of  negligence  submitted  to  the  jury.  The  evi- 
dence furnished  ample  basis  for  this  charge.  The  judge  ex- 
cluded from  the  consideration  of  the  jury  all  the  specifications  of 
negligence  except  two — causing  the  light  to  go  out  and  causing 
the  sudden  jerk.  And  while  he  did  not,  in  immediate  connection 
with  the  charge  complained  of,  inform  the  jury  that  the  pre- 
sumption of  negligence  arising  against  the  defendant  would  be 
limited  to  the  specifications  of  negligence  submitted  to  them,  the 
general  charge  contained  in  the  record  shows  that  he  did  do  this 
several  times.  At  one  point  in  the  charge  he  instructed  the  jury: 
"Your  investigation  of  the  case  on  the  question  of  whether  the 
defendants  were  negligent  or  not  negligent  will  be  confined  to 
these  two  specifications,  and  you  would  not  be  authorized  to  go 
outside,  and  inquire  whether  the  defendant  was  or  was  not  negli- 
gent in  some  or  any  other  way  than  that  set  forth  in  these  two 
specifications  of  negligence  which  will  be  submitted  to  you."  At 
another  time  he  said :  *' Your  method  of  inquiry,  confining  your- 
selves to  these  two  specifications  to  which  I  have  called  your 
attention,"  etc.  And  in  several  other  portions  of  the  charge  he 
emphasized  the  fact  that  the  consideration  of  the  jury  was  con- 
fined to  these  specifications.  Under  the  entire  charge  the  jury 
could  not  have  understood  that  the  judge  referred  to  a  presump- 
tion of  negligence  in  respect  to  other  matters  which  he  had  ex- 
pressly excluded  from  their  consideration. 

9.  It  is  urged  that,  if  the  injury  occurred  as  alleged  and  proved 
by  the  plaintiff,  this  was  not  a  case  in  which  the  statutory  pre- 
sumption of  negligence  arises.  Civ.  Code  1895,  §  2321,  declares: 
"A  railroad  company  shall  be  liable  for  any  damage  done  to  per- 
sons, stock,  or  other  property,  by  the  running  of  the  locomotives, 
or  cars,  or  other  machinery  of  such  company,  or  for  damage 
done  by  any  person  in  the  employment  and  service  of  such  com- 
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pany,  unless  the  company  shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the  company."  The 
argument  is  that,  inasmuch  as  the  car  was  standing  still  when 
the  passengers  were  directed  to  leave  it  and  go  to  another  car, 
the  injur}'  was  not  done  by  the  running  of  the  car,  or  by  any  per- 
son in  the  employment  and  service  of  the  company.  This  ar- 
gument would  be  sound  if  made  in  regard  to  an  injury  which 
was  entirely  disconnected  from  the  running  of  a  car,  or  which 
was  not  produced  by  some  direct  act  of  a  person  in  the  employ- 
ment of  the  companv.  And  such  was  the  ruling  in  Ga.  R.  Co. 
V.  Nelms,  83  Ga.  70,^9  S.  E.  1049,  20  Am.  St.  Rep.  308;  Savan- 
nah Ry.  Co.  V.  Flaherty,  110  Ga.  335,  35  S.  E.  677.  But  it  would 
be  too  narrow  and  restricted  a  view  to  hold  that  if,  while  pas- 
sengers are  in  transit  upon  a  car,  it  was  stopped  for  one  or  more 
of  them  to  alight,  or  to  be  transferred  to  another  car,  and  the 
injury  resulted  to  one  of  them  by  reason  of  turning  out  the 
lights  in  the  car  or  causing  it  to  jerk  while  the  passenger  was 
alighting,  this  was  not  done  by  the  running  of  the  car,  or  by  a 
person  in  the  service  of  the  company,  if  such  person  put  out  the 
lig^t  or  caused  the  jerk.  Such  an  occurrence  would  be  a  part  of 
the  actual  transit.  The  running  of  the  car,  as  used  in  the  section 
of  the  Code  above  quoted,  is  not  confined  to  a  mere  collision  with 
a  person  on  the  track.  An  unnecessary  jerk,  causing  an  injury 
to  a  passenger  while  alighting,  is  a  part  of  the  running  within 
the  reason  and  spirit  of  the  statute.  Moreover,  if,  while  the 
passenger  is  in  the  act  of  alighting,  an  employee  of  the  company 
turns  out  the  lights,  or  causes  the  car  to  jerk,  and  as  a  result  the 
passenger  is  injured,  this  would  be  damage  done  by  a  person 
in  the  employment  and  service  of  the  company  within  the  mean- 
ing of  the  statute. 

10.  There  were  numerous  other  grounds  of  the  motion  for  a 
new  trial,  alleging  errors  on  the  part  of  the  court  in  stating  the 
contentions  of  the  defendant,  and  in  various  charges  and  refusals 
to  charge  and  omissions  to  charge.  A  careful  consideration  of 
all  of  them  in  connection  with  the  evidence  and  the  charge 
given  convinces  us  that  none  of  them  are  well  taken.  The  ver- 
dict is  supported  by  the  evidence. 

Judgment  affirmed.  All  the  Justices  concurring,  except 
Simmons,  C.  J.,  absent. 

17  R  R  R-3 
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(Court  of  Appeals  of  Maryland,  June  20,  1905.) 

[61  Atl.  Rep.  618.] 

Carriers — Duty  towards  Passengers — Measure.* — ^A  carrier  is  not 
an  insurer  of  the  safety  of  his  passengers,  but  is  bound  only  to  use 
the  utmost  care  and  diligence  which  human  foresight  can  employ; 
and  if,  in  spite  of  the  observance  of  that  degree  of  precaution,  an 
injury  happens  to  a  passenger  from  an  act  of  God  or  a  vis  major,  no 
action  can  be  maintained  against  the  carrier  on  account  thereof. 

Negligence — Character  of  Proof — Inference  from  Circumstances. — 
Negligence  need  not  be  directly  proven,  but  may  be  established,  like 
other  facts,  by  the  proof  of  the  circumstances  from  which  its  ex- 
istence may  be  inferred. 

Same — Inconsistent  Inferences. — Since  inconsistent  presumptions 
cannot  spring  from  or  be  founded  on  the  same  basis,  facts  giving: 
rise  to  a  presumption  of  negligence  cannot  justify  an  opposite  in- 
ference. 

Carriers — Injury  to  Passenger — Presumption  of  Negligence.! — 
Where  injury  to  a  passenger  results  from  some  abnormal  condition 
in  the  department  of  actual  transportation,  there  is  a  legal  presump- 
4:ion  that  such  abnormal  condition  is  referable  to  some  antecedent  or 
coincident  omission  by  the  carrier  of  an  imposed  duty,  and  such  pre- 
sumption is  sufficient  evidence  of  negligence  to  authorize  a  recovery 
for  the  injury  unless  it  be  satisfactorily  shown  that  the  abnormal 
condition  proceeded  from  some  source  such  as  unavoidable  accident, 
or  vis  major,  not  attributable  to  the  carrier. 

Same. — Where  it  is  satisfactorily  established  that  a  vis  major 
occasioned  an  abnormal  condition  in  a  carrier's  department  of  trans- 
portation, which  produced  injury  to  a  passenger,  the  presumption 
that  such  abnormal  condition  proceeded  from  the  carrier's  negli- 
gence, or  that  it  evidences  antecedent  negligence,  is  no  longer 
available. 

Same — Vis  Major — Acts  of  Employees. — The  wrongful  act,  neg- 
lect, or  default  of  the  employees  of  a  carrier  cannot  be  treated  as  a 
vis  major  for  which  the  carrier  is  not  responsible  in  case  of  a  re- 
sulting injury  to  a  passenger. 

Same — Question  for  Jury — Contradictory  Evidence.  —  Evidence 
tending  to  establish  some  act,  neglect,  or  default  upon  the  part  of  a 
carrier's   employees,   resulting  in   injury  to   a  passenger,   cannot  be 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  248;  foot-notes  appended  to  Hart  v.  Seattle, 
etc.,  Ry.  Co.  (Wash.),  14  R.  R.  R.  430,  Zl  Am.  &  Eng.  R.  Cas.,  N. 
S.,  430;  O'Brien  v,  St.  Louis  Transit  Co.  (Mo.),  14  R.  R.  R.  413,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  Lincoln  Traction  Co.  v,  Webb  (Neb.), 
14  R.  R.  R.  369,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  369;  Tqpp  v.  United 
Rys.  &  Electric  Co.  (Md.),  14  R.  R.  R.  248,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  248. 

tSee  foot-notes  appended  to  Redmon  v.  Metropolitan  St.  Ry.  Co. 
(Mo.),  IS  R.  R.  R.  248,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  248;  Lincoln 
Traction  Co.  v.  Webb  (Neb.),  14  R.  R.  R.  369,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  369;  Lincoln  Traction  Co.  v.  Heller  (Neb.),  14  R.  R.  R. 
368,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  368;  Rowdin  v.  Pennsylvania  R. 
Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  672;  Jones 
V,  United  Rys.  &  Elec.  Co.  (Md.),  13  R.  R.  R.  631,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  631;  Cheetham  v.  Union  R.  Co.  (R.  L),  13  R.  R.  R. 
292,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  292. 
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withdrawn  from  the  jury  merely  because  the  carrier  adduces  pre- 
pondering  contradictory  evidence. 

Same — ^Actions — Prayers — ^Priority. — Where  a  declaration  against 
a  carrier  for  injuries  to  a  passenger  alleged  negligence  in  the  de- 
railment of  the  car  on  which  plaintiff  was  riding,  in  the  existence  of 
a  broken  rail,  and  in  the  neglect  and  default  of  the  carrier's  em- 
ployees, a  prayer  asked  by  the  carrier  that  the  court  rule  as  matter 
of  law  upon  the  pleadings  and  evidence  that  defendant  had  proven 
that  the  accident  was  not  due  to  its  negligence  or  that  of  its  servants 
could  not  properly  have  been  given,  although  the  evidence  conclu- 
sively exculpated  the  carrier  in  respect  to  the  cause  which  produced 
the  broken  rail,  unless  the  court  could  further  rule  as  matter  of  law 
that  the  other  alleged  acts  of  negligence  had  been  disproved  by 
defendant. 

Same — Negligence  of  Carrier — Question  for  Jury. — In  an  action 
against  a  carrier  for  injuries  to  a  passenger,  caused  by  the  car  on 
which  she  was  riding  being  derailed  and  precipitated  down  a  moun- 
tain declivity,  whether  the  carrier  was  negligent  in  the  maintenance 
of  its  track,  a  rail  of  which  was  found  to  be  broken  after  the  accident, 
or  through  the  acts  of  its  trainmen  at  the  time  of  the  accident,  held, 
under  the  evidence,  questions  for  the  jury. 

Same. — In  an  action  against  a  carrier  for  injuries  to  a  passenger, 
a  prayer  asking  the  court  to  declare  that  there  was  no  evidence  that 
defendant's  track  was  in  bad  repair,  or  in  a  broken,  defective,  or  dan- 
gerous condition,  prior  to  the  breaking  of  a  certain  rail,  was  properly 
refused  where  there  was  evidence  which  would  warrant  a  finding 
that  the  rail  had  been  worn  down  by  use,  and  was  not  a  suitable  or 
proper  rail  to  be  retained  at  the  place  where  it  was,  and  that  its 
retention  there  made  the  track  defective  or  dangerous  prior  to  the 
breaking  thereof. 

Same— Negligence4 — Failure  of  a  railroad  track  walker  to  dis- 
cover a  break  m  a  rail  is  negligence  as  respects  a  passenger  on  a 
car  subsequently  derailed  at  the  break,  regardless  of  the  condition  of 
the  track  prior  to  the  break. 

Same4 — The  breaking  of  a  rail  in  a  railroad  track,  when  not 
shown  to  have  been  due  to  vis  major  or  unavoidable  accident,  is  in- 
dicative of  negligence  in  the  railroad  as  against  a  passenger,  regard- 
less of  the  condition  of  the  track  prior  to  the  time  of  the  break. 

Trial — Consideration  of  Evidence — Question  for  Jury. — ^The  com- 
parative weight  of  the  evidence  and  the  credibility  of  witnesses  is  for 
the  jury,  and  cannot  be  passed  upon  by  the  court. 

Appeal  from  Circuit  Court,  Carroll  County;  W.  H.  Thomas, 
Judge. 

Action  by  Maud  E.  Shivers  against  the  Western  Maryland 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  McSh^rry^  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Page,  and  Sch  mucker,  J  J. 

George  R.  Gaither,  for  appellant. 

Charles  £.  Fink  and  James  A.  C.  Bond,  for  appellee. 

McSherry,  C.  J.  This  IS  a  personal  injury  case.  The  appel- 
lee, who  was  traveling  from  Hagerstown  to  Union  Bridge  in 

tAs  to  the  care  required  of  a  carrier  of  passengers  to  furnish  a 
safe  track,  see  foot-notes  appended  to  Nashville  R.  R.  v.  Howard 
(Tenn.),  I4  R.  R.  R-  75»  37  Am.  &  Eng.  R.  Cas.,  N.  S..  75;  foot- 
notes appended  to  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  I2  R. 
R.  R.  753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753- 


36  Vol,  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Western  Maryland  R.  Co.  v.  Shivers 

one  of  the  coaches  of  the  appellant  company,  was  seriously  hurt 
by  reason  of  the  car  suddenly  leaving  the  rails,  and,  after  running 
over  the  cross-ties  for  several  hundred  feet,  plunging  down  a 
precipitous  mountain  declivity.  The  trial  resulted  in  a  verdict 
for  the  appellee,  and  upon  that  verdict  a  judgment  was  entered 
against  the  appellant.  From  that  judgment  this  appeal  was 
taken.  The  only  questions  which  the  bill  of  exceptions  con- 
tained in  the  record  brings  up  for  review  are  those  arising  on  the 
prayers  for  instructions  to  the  jury. 

The  main  contention  of  the  appellant  is  that  a  vis  major  caused 
the  car  to  leave  the  rails;  that  the  resultant  injury  was  due, 
therefore,  not  to  negligence,  but  to  an  unavoidable  accident, 
which  furnished  no  cause  of  action ;  and  that  upon  the  evidence 
adduced  by  the  appellant  the  trial  court  should  have  so  instructed 
the  jury  as  a  matter  of  law.  There  are  some  subsidiary  propo- 
sitions, which  will  be  better  understood  after  the  controlling 
one  has  been  discussed,  and  which,  for  that  reason,  will  be  stated 
and  considered  later  on. 

It  is  undoubtedly  true  that  a  carrier  is  not  an  insurer  of  the 
safety  of  his  passengers.  He  is  bound  to  use  the  utmost  care 
and  diligence  which  human  foresight  can  employ.  City  Pass. 
Ry.  Co.  V.  Nugent,  86  Md.  356,  38  Atl.  779.  This  is  the  limit 
and  the  measure  of  the  duty  which  he  owes  to  the  passenger. 
If,  in  spite  of  the  observance  of  that  degree  of  precaution,  an 
injury  happens  to  the  passenger  from  an  act  of  God  or  a  vis 
major,  no  action,  in  such  circumstances,  can  be  maintained. 
Negligence,  and  not  the  mere  fact  of  an  injury,  is  the  foundation 
of  the  passenger's  right  to  recover.  Direct  evidence  of  negli- 
gence is  not  necessar>%  because  negligence,  like  any  other  fact, 
can  be  established  by  the  proof  of  circumstances  from  which  its 
existence  may  be  inferred.  The  relation  of  passenger  and  car- 
rier being  established,  then,  if  it  should  appear  that  the  accident 
occurred  from  some  abnormal  condition  in  the  department  of 
actual  transportation,  the  law  raises  the  presumption  that  the 
abnormal  condition  had  its  origin  in,  or  was  referable  to,  some 
antecedent  or  coincident  omission  of  an  imposed  duty.  Such 
an  omission  is  negligence,  and  such  negligence,  when  producing 
an  injury  to  the  passenger,  fastens  a  responsibility  on  the  carrier, 
unless  it  be  satisfactorily  shown  that  that  abnormal  condition 
proceeded  from  some  source  in  no  manner  attributable  to  the 
carrier.  This  is  the  principle  which  the  appellant's  first  prayer 
was  designed  to  invoke;  and  we  have  now  to  inquire  whether 
the  form  of  the  prayer  and  the  circumstances  of  this  case  would 
have  warranted  the  court  in  granting  it.  The  prayer  is  in  these 
words:  "The  defendant  prays  the  court  to  rule  as  a  matter  of 
law,  upon  the  pleadings  and  evidence  in  this  case,  the  defendant 
has  by  competent  evidence  proven  that  the  accident  in  this  case 
was  not  due  to  the  negligence  of  the  defendant,  its  employees  or 
agents,  and  that  the  plaintiff  is  not  entitled  to  recover."  The 
court  declined  to  grant  this  prayer.    It  will  be  observed  that  the 
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prayer  refers  to  the  pleadings  and  to  all  the  evidence  in  the  case, 
and  then  asks  the  court  ''to  rule  as  a  matter  of  law"  that  the 
defendant  has  by  competent  evidence  proven  that  the  accident 
was  not  due  to  the  negligence  of  the  defendant.  As  the  plead- 
ings rely  upon  several  alleged  acts  of  negligence,  they  must  be 
examined  before  considering  the  prayer.  The  first  count  of  the 
declaration  charges  that  the  injury  sustained  by  the  appellee  was 
due  to  the  derailment  and  overturning  of  the  car  and  its  descent 
down  a  steep  embankment,  **^aused  by  the  negligence  of  the 
defendant  and  its  servants."  The  second  count  avers  that  the  in- 
jury happened  in  consequence  of  the  misconduct  and  default  of 
the  railroad  company  in  negligently  and  wrongfully  permitting 
its  roadbed  and  tracks  to  be  out  of  repair,  and  to  be  in  a  broken, 
defective,  and  dangerous  condition ;  and  also  by  reason  of  the 
wrongful  act,  neglect,  and  default  of  the  employees  of  the  com- 
pany in  charge  of  the  coach  or  car.  The  third  is  substantially  a 
repetition  of  the  second  count,  except  in  this:  that  it  enlarges 
the  averment  of  negligence  by  including  not  only  the  employees 
in  charge  of  the  derailed  car,  but  those  in  control  of  the  train. 
It  thus  appears  that  there  are  three  distinct  imputations  of  neg- 
ligence. The  first  is  the  derailment  of  the  car;  the  second,  the 
broken  rail  and  the  neglect  and  default  of  the  employees  in 
charge  of  the  car ;  and  the  third,  the  broken  rail  and  the  neglect 
and  default  of  the  employees  in  charge  of  the  car  and  in  charge  of 
the  train.  To  which  of  these  alleged  causes  was  the  accident 
due?  The  prayer  asked  the  court  to  rule  as  a  matter  of  law  that 
the  appellant  was  not  ahswerable  at  all,  and  therefore  was  not 
liable  for  the  consequences  of  any  of  these  asserted  acts  of  neg- 
ligence ;  not  because  the  appellee  had  failed  to  adduce  any  legally 
sufficient  evidence  to  support  the  declaration,  but  because  the 
appellant  had  "by  competent  evidence  proven  tliat  the  accident 
was  not  due  to"  its  negligence.  The  structure  of  the  prayer  is 
entirely  consistent  w-ith  the  theory  that  the  appellee  had  presented 
evidence  tending  to  sustain  her  cause  of  action.  But  in  spite 
of  that  unexpressed,  but  plainly  implied,  theory,  it  asks  a  specific 
ruling,  as  a  matter  of  law,  to  the  effect  that  the  company  had  by 
competent  evidence  proved  that  it  had  not  been  guilty  of  negli- 
gence. The  court  was  thus  requested  to  take  the  place  of  the 
jury,  and  to  determine,  after  balancing  conflicting  evidence  (and 
there  was  such  evidence),  that  the  testimony  adduced  in  ex- 
culpation of  the  appellant  outweighed  that  which  inculpated  it. 
We  say  the  structure  and  import  of  the  prayer  are  in  complete 
harmony  with  the  theory  that  some  evidence  had  been  offered 
tending  to  fasten  the  charge  of  negligence  upon  the  appellant, 
because  the  court  was  not  asked  to  say  that  no  such  evidence 
had  been  introduced  by  the  appellee,  and  because  the  prayer 
refers  to  and  includes  all  the  evidence  in  the  case,  and  sets  up 
by  way  of  exculpation  solely  and  exclusively  the  facts  estab- 
lished, or  assumed  to  have  been  established,  by  the  appellant. 
The  presumption  of  negligence  arising  from  an  injury  to  a  pas- 
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senger  when  the  injury  is  occasioned  by  an  abnormal  condition 
in  the  department  of  actual  transportation  is  evidence  sufficient 
to  entitle  a  plaintiff  to  recover  if  the  abnormal  condition  be  not 
unequivocally  referable  to  a  nonactionable  accident  or  to  a  vis 
major.  The  facts  which  give  rise  to  such  a  presumption  cannot 
justify  an  opposite  inference,  because  inconsistent  presumptions 
cannot  spring  from  or  be  founded  on  the  same  bases.  As  a  pre- 
sumption is  simply  an  inference  or  conclusion  logically  deduced 
from  known  data,  it  is  obvious,  when  contrary  or  contradictory 
conclusions  are  asserted  as  resulting  from  the  same  premises, 
that  one  or  the  other,  or  possibly  both,  must  be  erroneous.  But 
it  is  competent  for  the  carrier  to  show  by  affirmative  evidence 
that  the  abnormal  condition  which  occasioned  the  injury  was 
referable  exclusively  to  a  cause  which  the  law  denominates  an 
unavoidable  accident  or  a  vis  major.  When  it  is  satisfactorily 
established  that  a  vis  major  occasioned  the  abnormal  condition 
which  produced  the  injury,  then  the  presumption  that  the  abnor- 
mal condition  proceeded  from  negligence,  or  that  it  evidences  an- 
tecedent negligence,  is  no  longer  available.  In  no  instance,  how- 
ever, can  the  wrongful  act,  neglect,  or  default  of  the  employees 
of  a  carrier  be  treated  as  a  vis  major;  nor  can  the  evidence  tend- 
ing to  establish  such  act,  neglect,  or  default  be  withdrawn  from 
the  consideration  of  the  jury  merely  because  the  carrier  has 
adduced  preponderating  contradictory  evidence.  Assuming,  but 
not  deciding,  that  the  court  would  be  justified  in  ruling  as  a 
matter  of  law  that  the  exculpatory  evidence  was  conclusive  as 
respects  the  cause  which  produced  the  physical  condition  of  the 
broken  rail,  still  the  prayer  we  are  considering  could  not  have 
been  granted  unless  the  court  further  ruled,  and  was  authorized 
to  rule  as  a  matter  of  law,  that  the  other  alleged  acts  of  negli- 
gence had  been  disproved  by  the  appellant,  because,  as  we  have 
already  suggested,  the  prayer  is  not  founded  on  the  theory  that 
no  legally  sufficient  evidence  had  been  adduced  by  the  appellee 
to  support  the  declaration,  but  is  based  wholly  upon  the  assump- 
tion that  the  appellant  had  proved  that  the  accident  was  not  due 
to  negligence. 

We  may  now  turn  to  the  evidence,  and  briefly  examine  it  in 
so  far  as  it  has  relation  to  the  cause  of  the  injury.  The  train^ 
consisting  of  a  locomotive  and  tender,  a  mail  car,  a  baggage  car, 
and  two  passenger  coaches,  left  Hagerstown  on  Sunday  after- 
noon, January  3,  1904,  at  4:12,  destined  for  Baltimore.  The 
plaintiff  and  her  husband  were  passengers  thereon  with  tickets 
to  Union  Bridge,  and  they  occupied  seats  in  the  last  car.  As 
the  train  ascended  a  70  or  80  feet  grade  and  was  rounding  a 
5-degree  curve  the  rear  trucks  of  the  rear  car  left  the  track  in  a 
deep  cut,  but  the  progress  of  the  train  was  not  checked,  and  the 
derailed  car  was  carried  for  462  feet  over  the  cross-ties  and 
alongside  of  the  ties,  until  the  left-hand  wheels,  which  were  out- 
side of  the  rails  as  you  look  eastwardly,  fell  into  a  slight  washout 
on  the  north  of  the  track,  and  the  car  wrenched  loose  from  the 
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one  in  front,  and,  turning  over,  rolled  down  the  mountain  a  dis- 
tance of  70  feet.    At  the  place  where  the  wheels  left  the  track 
there  was  found  a  defective  rail.    Beginning  at  a  point  17  feet 
10  inches  from  the  western  end  of  one  of  the  southern  or  inner, 
rails  of  the  5-degree  curve,  there  was  broken  out  from  the  inner 
side  a  slab  34  inches  long,  tapering  to  a  feather  edge  at  one  end, 
terminating  in  an  abrupt  break  at  the  other,  of  an  inch  and  an 
eighth  thickness  in  the  middle,  and  weighing  9  pounds.     The 
rail  was,  when  new,  a  60-pound  rail — that  is,  it  weighed  60 
pounds  to  the  yard — and  was  placed  in  the  track  in  June,  1884. 
It  had  been  in  constant  service  for  nearly  20  years,  and  had  lost 
by  friction  and  use  about  4  per  cent,  of  its  original  weight.    On 
the  day  of  the  disaster  the  track  inspector  had  walked  over  the 
track  twice  prior  to  the  accident,  and  had  not  discovered  that 
there  was  a  Jefective  rail  there.    Four  inches  of  snow  were  on 
the  ground.    The  track  was,  to  use  his  own  words,  **in  good  con- 
dition, as  far  as  I  could  see."    "Everything  seemed  to  be  very 
clear   to  me,   and   all   right — all   straight.     I   seen   nothing  at 
all  the  matter  with  it."     It  was  further  shown  that  a  month 
before  the  track  had  been  surfaced  and  lined  up  and  gauged. 
The    weather    was    intensely    cold,    the    thermometer    regis- 
tering  a   temperature   below   zero.      It   was   shown   that   cold 
weather    has    a    tendency    to    make    steel   more   brittle,   and 
to   cause   it  to   break   more    facility.     The   slab  broken   from 
the   rail   was  never   found,  though   diligent  search   was   made 
for  it  at  once.     If    it  will  be  assumed  that  the  defective  rail 
caused  the  car  to  leave  the  track,  how  could  the  court,  as  a 
matter  of  law,  say  that  the  appellant  had  proven  that  the  accident 
was  not  due  to  negligence?    The  testimony  of  the  track  walker 
makes  it  probable,  but  by  no  means  certain,  that  the  rail  was 
apparently  sound  when  he  passed  over  the  track;  and,  if  it  be 
surmised  that  the  locomotive  of  the  damaged  train  broke  the 
sliver  from  the  rail,  it  by  no  means  follows  as  a  matter  of  law 
that  the  elements,  over  which  the  appellant  had  no  control,  so 
disintegrated  the  molecules  of  the  steel  as  to  make  it  abnormally 
brittle.    There  was  evidence  tending  to  show  that  the  mail  car,, 
which  was  next  to  the  engine,  was  jarred  in  passing  over  the  de- 
fect in  the  rail,  and  a  witness  heard  the  baggage  car  go  over  it ; 
so  that  the  slab  must  have  been  out  of  the  rail  before  this  train 
reached  that  point,  or  else  the  engine  of  this  train  must  have 
broken  out  the  slab.     If  the  latter  alternative  be  asserted,  is  it 
not  a  most  singular  circumstance   that  a   slab  weighing  nine 
pounds  could  not  be  found  immediately  after  it  had  been  broken 
from  the  rail,  nor  could  any  fragment  of  it  be  discovered  ?    Was 
it  not  a  question  of  fact  for  the  jury  to  determine,  and  not  a 
matter  of  law  for  the  court  to  decide,  whether  the  locomotive 
of  the  damaged  train  broke  the  rail  because  of  the  influence  of 
the  cold  upon  the  steel,  or  whether  some  other  train  which  had 
passed  over  the  road  at  an  earlier  hour  had  shattered  the  rail, 
and  whether  the  track  walker  had  omitted  to  notice  it?    It  must 
also  be  borne  in  mind  that  there  was  evidence  in  the  cause  tend- 
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ing  to  prove  that  60-pounds  rails  are  inadequate  on  a  curve  on 
a  mountain  side,  and  are  improper  for  a  railroad  upon  which 
heavy  freight  cars  are  hauled.  "The  danger  of  running  a  rail- 
road on  sixty-pound  rails  is  the  lack  of  stability  of  the  web  to 
hold  up  the  tonnage.  It  would  be  very  apt  to  shatter  and  injure 
the  head  of  the  rail  where  the  weight  of  the  wheels  would  come." 
If  this  be  so — ^and  it  was  a  question  of  fact  for  the  jury — ^then 
surely  the  use  of  a  rail  which,  in  consequence  of  20  years'  serv- 
ice, had  lost  24  pounds  of  its  original  weight,  and  therefore  only 
weighed  576  pounds,  was  a  circumstance  which  furnished  some 
evidence  that  the  utmost  care  and  diligence  which  human  fore- 
sight could  employ  had  not  been  exercised. 

The  second  prayer  granted  at  the  instance  of  the  appellant 
placed  the  defense  relied  on  fully  before  the  jury.  By  that 
prayer  the  jury  were  left  free  to  find  the  facts,  and  they  were 
told  that,  if  they  concluded  from  the  evidence  that  the  accident 
was  caused  solely  by  the  broken  rail,  and  that  the  railroad  com- 
pany maintained  a  force  of  competent  inspectors  who  examined 
the  rail  from  time  to  time  in  as  careful  a  manner  as  was  practi- 
cable, and  that  no  defects  were  found  in  the  rail,  and  that  the 
company,  its  servants  and  agents,  used  all  due  care  practicable  in 
the  operation  of  the  train  at  the  time  of  the  accident,  then  the 
company  was  not  guilty  of  negligence,  even  though  the  rail 
broke  and  caused  the  accident.  This  instruction  is  not  before 
us  for  review.  Had  the  court  granted,  instead  of  rejecting,  the 
first  prayer,  it  would  have  been  obliged  to  decide  the  identical 
questions  of  fact  which,  by  the  second  prayer,  were  referred  to 
the  jury  for  determination. 

But,  in  addition  to  what  has  just  been  said,  we  are  required  by 
the  terms  of  the  appellant's  first  prayer  to  consider  the  other  al- 
leged causes  of  the  injury  which  are  set  out  in  the  declaration, 
and  in  support  whereof  evidence  was  adduced  by  the  appellee. 
Those  causes  concern  the  conduct  of  the  employees  of  the  appel- 
lant in  charge  of  the  derailed  car  and  in  control  of  the  train  of 
which  it  formed  a  part.  The  second  and  third  counts  of  the  narr. 
distinctly  aver  that  the  accident  was  due  to  the  neglect  and  de- 
fault of  those  employees.  Now,  there  was  evidence  introduced 
tending  to  show  that  the  train,  after  leaving  the  track  at  the 
broken  rail,  was  carried  for  462  feet  over  the  cross-ties  before 
it  plunged  down  the  embankment.  There  was  also  evidence 
from  which  it  could  fairly  be  concluded  that,  if  the  emergency 
brake  had  been  applied,  the  train  could  have  been  stopped  within 
200  feet  of  the  point  where  the  brake  had  been  set;  and  there- 
fore that  the  train  could  have  been  brought  to  a  stop  consider- 
ably before  the  derailed  car  reached  the  washout  which  caused  it 
to  overturn.  There  was  evidence,  too,  that  no  attempt  was  made 
to  apply  the  emergency  brake  imtil  the  derailed  car  became  sev- 
ered, when  the  uncoupling  of  the  air  hose  automatically  set  the 
brakes.  The  engineman  got  no  signal  from  the  bell  rope.  There 
was  some  evidence  that  the  flagman  pulled  the  emergency  brake 
rope,  and  that  the  conductor  also  pulled  it ;  but  whether  the  rope 
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which  the  flagman  actually  seized  was  the  brake  rope  or  the 
signal  rope  was  left  in  doubt  in  consequence  of  the  conflictirfg 
testimony  bearing  upon  that  subject.  Concerning  the  speed  of 
the  train  there  was  considerable  divergence  in  the  estimates  of 
the  witnesses.  But,  whatever  the  speed  was,  it  is  obvious  that, 
considering  the  heavy  grade,  a  train  in  ascending  it  could  be 
more  promptly  stopped  than  on  a  level  stretch  of  track.  Before 
the  court  could  rule,  as  the  first  prayer  asked  it  to  do,  that  the 
appellant  had  proved  by  competent  evidence  that  the  accident 
was  not  due  to  the  negligence  of  its  servants,  employees,  or 
agents,  the  court  would  have  been  compelled  to  weigh  the  evi- 
dence of  both  the  appellee  and  the  appellant,  and  to  determine 
that  the  preponderance  thereof  established  the  defense  relied  on. 
The  court  had  no  authority  to  do  that.  The  comparative  weight 
of  evidence  is  for  the  jury.  Balto.  El.  Co.  v.  Neal,  65  Md.  459, 
S  Atl.  338.  To  some  extent  the  credibility  of  witnesses  was  like- 
wise involved,  and  that  is  alwavs  a  matter  for  the  jurv  to  decide. 
Coal  Co.  z\  Scally,  27  Md.  602.  Without  going  any  more  mi- 
nutely into  the  details  of  the  evidence  as  respects  this  branch  of 
the  case,  it  is  quite  apparent,  for  the  reasons  suggested,  that  the 
trial  court  could  not  have  granted  the  appellant's  first  prayer 
without  usurping  the  province  of  the  jury.  Its  refusal  to  give 
the  instruction  was  therefore  not  erroneous. 

The  fourth  prayer  presented  by  the  appellant  and  rejected  by 
the  court  was  as  follows:  "That  there  is  no  evidence  in  this 
case  that  the  roadbed  and  track  of  the  defendant  at  the  place  of 
the  accident  referred  to  in  the  evidence  was  in  bad  repair,  or  in 
a  broken,  defective,  or  dangerous  condition,  prior  to  the  breaking 
of  the  rail  mentioned  in  this  case."  The  evidence  to  which  allu- 
sion has  alreadv  been  made  would  have  warranted  the  jurv  in 
concluding  that  an  old  rail  originally  weighing  600  pounds,  but 
at  the  time  of  the  accident  worn  down  by  use  to  576  pounds, 
was  not  a  suitable  or  proper  rail  to  be  retained  in  a  curve  upon 
a  heavy  grade  on  the  side  of  a  mountain,  and  that  its  retention 
there  made  the  track  defective  or  dangerous  prior  to  the  break- 
ing of  the  rail.  That  condition  preceded  the  breaking  of  the  rail. 
Certainly  in  the  face  of  that  evidence  the  court  could  not  say 
that  there  was  no  evidence  in  the  case  showing  that  the  track 
was  in  a  defective  or  dangerous  condition.  But,  had  the  prayer 
been  granted,  it  would  have  been  misleading.  If  the  rail  had 
been  broken  before  the  accident  occurred — and  it  might  have  , 
been,  without  the  track  inspector  having  discovered  it,  when 
there  were  four  inches  of  snow  on  the  ground — it  would  have 
been  whollv  immaterial  what  the  condition  of  the  track  ante- 
cedentlv  was.  If  the  rail  was  not  broken  until  the  moment  of 
the  accident,  it  was  equally  immaterial  what  was  the  prior  con- 
dition of  the  track.  It  would  have  been  immaterial  in  the  first 
instance  because  the  failure  of  the  track  walker  to  discover  the 
break,  if  the  rail  was  broken,  was  negligence  as  respects  the  pas- 
senger ;  and  it  would  have  been  immaterial  in  the  second  instance 
because  there  was  no  evidence  legally  sufficient  to  show  that  the 
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break  in  the  rail  was  due  to  a  vis  major,  or  to  an  unavoidable 
accident;  and,  if  not  due  to  such  a  cause,  its  breaking  was  indica- 
tive of  negligence,  no  matter  what  the  prior  condition  of  the 
track  was.  Beyond  all  this  there  was  evidence  from  which  the 
jury  might  have  found,  despite  the  testimony  of  the  track  in- 
spector, that  the  rail  had  been  slivered  some  time  before  the 
accident  happened.  A  witness  in  describing  the  rail  testified 
that  the  break  had  the  appearance  of  having  something  rubbed 
against  it  a  great  deal,  and  looked  as  if  the  wheels  had  rubbed 
against  it  for  a  long  time ;  10  inches  from  the  end  was  worn  very 
smooth — the  western  end ;  the  other  part  looked  rough  and  irreg- 
ular. Another  witness  deposed  to  the  fact  that  "one  end  of  the 
rail,  I  suppose  for  eight  or  ten  inches,  was  worn  very  smooth." 
It  would  not  be  unreasonable  to  infer  from  those  statements 
that  the  slab,  or  at  least  a  part  of  it,  had  been  broken  from  the 
rail  some  considerable  period  anterior  to  the  time  the  accident 
happened,  and,  if  that  deduction  were  drawn,  the  condition  of  the 
track  prior  to  the  slivering  of  the  rail  was  a  matter  of  no  moment 
or  concern.  There  was  no  error  committed  in  refusing  to  grant 
the  fourth  prayer. 

The  fifth  prayer,  also  rejected,  reads  thus:  "That  there  is 
no  evidence  in  this  case  that  the  accident  complained  of  orig- 
inated from  any  other  cause  than  the  broken  rail  referred  to  in 
the  evidence."  We  need  not  comment  upon  this  prayer.  What 
we  have  said  respecting  the  alleged  negligence  of  the  employees 
in  charge  of  the  car  and  the  train  when  we  were  dealing  with 
the  first  prayer  quite  conclusively  shows  that  the  court  was  en- 
tirely right  in  refusing  to  give  the  instruction  asked  by  the  fifth 
prayer. 

The  appellee's  first  and  third  instructions  are  not  open  to 
criticism.  They  state  familiar  legal  principles,  which  have  been 
repeatedly  applied  in  cases  of  this  character,  and  they  do  not 
require  any  discussion  to  sustain  them.  From  the  views  we 
have  expressed,  it  follows  that  the  judgment  must  be  affirmed, 
with  costs. 

Judgment  affirmed,  with  costs  above  and  below. 


Walter  r.  Alabama  Great  Southern  R.  Co. 

(Supreme  Court  of  Alabama,  Feb.  g,  1905.) 

[39  So.  Rep.  87.] 

Connecting  Carriers — ^Loss  of  Goods — Pleading. — A  complaint 
against  a  common  carrier,  alleging  that  plaintiff  claimed  of  defend- 
ant $1,000  for  loss  and  injury  to  goods  delivered  to  a  connecting 
carrier,  operating  with  defendant  a  through  route  to  destination;  that 
defendant  did  not  deliver  the  goods  to  plaintiff,  who  was  consignee, 
in  good  and  proper  condition,  or  in  the  condition  they  were  in  when 
received  by  it;  and  that  such  goods,  when  delivered  to  plaintiff,  were 
badly  broken,  injured,  and  damaged,  and  a  large  part  thereof  wholly 
unfit  for  use,  etc. — was  substantially  in  the  form  prescribed  by  Code 
1896,  p.  946,  No.  15,  and  was  not,  therefore,  demurrable. 
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Same— -Contributory  Negligence. — In  an  action  against  a  connect- 
ing carrier  for  injuries  to  goods,  contributory  negligence  of  the 
shipper  in  loading  the  goods  on  the  car  of  the  initial  carrier  was  no 
defense. 

Same--Plea8— Repugnant  and  Inconsistent  Allegation. — Where,  in 
a  suit  against  a  connecting  carrier  for  injuries  to  goods,  the  carrier 
filed  a  plea  of  contributory  negligence,  an  amendment  thereto,  deny- 
ing that  the  goods  were  injured  or  damaged  while  in  the  defendant's 
possession,  was  repugnant  to  and  inconsistent  with  the  admission 
of  defendant's  negligence,  implied  in  the  allegation  that  plaintiff's 
negligence  contributed  to  the  injury. 

Same — Limited  Liability.* — Where  plaintiff  shipped  household 
goods  over  a  route  consisting  of  several  connecting  carriers,  under  a 
bill  of  lading  limiting  the  liability  of  each  to  negligence  occurring 
on  its  own  line,  the  discharging  or  delivering  earner  was  only  liable 
for  injuries  to  the.  property  occurring  on  its  lien,  or  while  the  goods 
were  in  its  possession. 

Same — Double  Pleas. — Where,  in  an  action  against  a  carrier  for 
injuries  to  goods,  one  of  defendant's  pleas  raised  an  issue  of  con- 
tributory negligence^  and  also  denies  that  the  goods  were  damaged 
while  in  defendant's  possession,  and  that  it  was  only  liable  under  the 
bill  of  lading  for  injuries  occurring  while  the  goods  were  in  its  pos- 
session, defendant  was  bound  to  sustain  the  truth  of  both  such 
defenses. 

Same — Prima  Facie  Case-t — Where,  in  a  suit  against  a  connecting 
carrier  for  injuries  to  goods,  there  was  evidence  that  the  defendant 
was  the  discharging  or  delivering  carrier,  and  that  the  goods  were 
received  in  a  damaged  condition,  though  delivered  for  snipraent  in 
good  condition,  the  burden  was  on  the  defendant  to  show  that  the 
goods  were  not  injured  while  in  its  possession,  but  were  delivered  in 
the  same  condition  they  were  received  from  its  connecting  carrier, 
though  the  shipment  was  made  under  a  contract  limiting  the  liability 
of  each  carrier  to  injuries  occurring  on  its  own  line. 

Same — Capacity  to  Sue — Rights  of  Consignee — Ownership  of 
Goods^ — Where  a  shipment  containing  household  goods*  some  of 
which  belonged  to  a  husband  and  wife,  some  to  the  husband,  and 
others  to  the  wife,  were  all  consigned  to  the  husband  at  the  point  of 
destination,  he  had  capacity  to  sue  for  injuries  to  the  entire  ship- 
ment, though  he  was  not  the  absolute  owner  of  all  the  property. 

S^ae — Instructions. — In  an  action  against  a  carrier  for  loss  of 
goods,  an  instruction  that  plaintiff,  if  entitled  to  recover  as  consignee, 
was  entitled  to  recover  for  injuries  to  all  the  goods,  though  some  of 
them  belonged  to  his  wife,  was  properly  refused,  as  assuming  that 
all  of  the  goods  were  damaged  or  injured. 

Same. — W^here  a  connectinp^  carrier  was  only  liable  for  injuries  to 
goods  occurring  on  its  own  line,  a  requested  instruction  that  plaintiff 
was  entitled  to  recover,  unless  defendant  delivered  the  goods  to  an- 
other connecting  carrier  and  ceased  from  that  time  to  exercise  all 
jurisdiction  and  control  over  the  goods  before  delivery  of  the  same 
to  plaintiff,  was  properly  refused,  as  pretermitting  any  inquiry  as  to 
whether  the  injury  to  the  ^oods  occurred  on  defendant's  line,  or 
while  in  defendant's  possession  as  a  carrier 

Appeal  from  City  Court  of  Birmingham;  Charles  A.  Senn,. 
Jqdge. 

*As  to  the  right  of  a  railroad  company  to  limit  its  liability  for  loss 
or  injury  to  freight  to  its  own  line,  see  foot-note  appended  to 
Atchison,  etc.,  Ry.  Co.  v.  Canton  Milling  Co.  (Kan.),  14  R.  R.  R. 
422,  y;  Am.  &  Eng.  R.  Cas.,  N.  S.,  422;  Western,  S.  &  D.  Co.  v. 
Chicago,  etc.,  R.  Co.  (Mo.),  9  R.  R.  R-  804,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  804. 

^Stt  foot-note  appended  to  St.  Louis  S.  W.  Ry.  Co.  v.  Birdwell 
(Ark.),  15  R.  R.  R.  57,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  57- 
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Action  by  William  D.  Walter  against  the  Alabama  Great 
Southern  Railroad  Company  for  loss  and  injury  to  freight 
shipped.  From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Reversed. 

The  complaint  originally  filed  contained  only  one  count,  which 
was  in  words  and  figures  as  follows:  "(1)  The  plaintiff  claims 
of  the  defendant  the  sum  of  $1,000  damages,  for  that,  whereas, 
on,  to  wit,  the  19th  day  of  October,  1901,  the  plaintiff  delivered 
to  New  York  Central  &  Hudson  River  Railroad  Company,  at 
Syracuse,  in  the  state  of  New  York,  a  lot  of  household  goods, 
to  be  carried  to  Ensley,  Ala.,  and  there  delivered  to  the  plaintiff. 
Said  household  goods  were  delivered  to  and  received  by  the  de- 
fendant, and  by  the  defendant  carried  to  said  Ensley.  The  de- 
fendant received  said  household  goods  as  a  common  carrier,  and 
as  a  connecting  carrier  on  the  route  between  said  Syracuse  and 
said  Ensley,  to  be  delivered  to  the  plaintiff  at  said  Ensley  for 
reward.  Said  defendant  did  not  safely  carry  and  deliver  said 
household  goods,  as  it  was  its  duty  to  do,  but  on  the  contrary, 
conducted  itself  so  carelessly  in  and  about  carrying,  transport- 
ing, and  delivering  the  same  that  said  household  goods  were 
damaged,  broken,  destroyed,  injured,  and  rendered  valueless  to 
the  plaintiff,  to  the  damage  of  the  plaintiff  and  in  the  sum  of 
$1,000,  which  amount  to  recover  he  brings  this  suit."  The  com- 
plaint was  amended  by  adding  two  other  counts,  which  were  in 
words  and  figures  as  follows:  "(2)  The  plaintiff  claims  of  the 
defendant  the  sum  of  $1,000  as  damages,  for  that  on,  to  wit,^  the 
19th  day  of  October,  1901,  the  defendant  was  a  common  carrier, 
and  defendant  has  ever  since  said  date  been  such  common  car- 
rier, and  that  on,  to  wit,  the  said  19th  day  of  October,  1901,  the 
plaintiff  delivered  to  the  New  York  Central  &  Hudson  River 
Railroad  Company,  at  Syracuse,  in  the  state  of  New  York,  a  lot 
of  household  goods,  to  be  carried  to  Ensley,  Ala.,  and  there  deliv- 
ered to  plaintiff,  and  the  defendant,  as  a  common  carrier  afore- 
said, operating  a  connecting  line  of  railway  on  the  route  from 
Syracuse,  N.  Y.,  to  Ensley,  Ala.,  received  the  said  goods,  and 
imdertook  to  deliver  the  same  to  the  plaintiff  at  Ensley,  Ala.,  for 
a  reward.  And  the  plaintiff  avers  that  the  defendant  did  not 
deliver  said  goods  to  the  plaintiff  in  good  or  proper  condition, 
or  in  the  condition  thev  were  in  when  received  bv  it,  but  that  said 
goods,  when  delivered  to  plaintiff,  were  badly  broken,  injured, 
and  damaged,  and  a  large  part  thereof  rendered  wholly  unfit 
for  use,  and  the  plaintiff  was  damaged  thereby  to  the  amount 
above  claimed." 

To  the  second  count  of  the  complaint  the  defendant  demurred 
upon  the  following  grounds:  "(1)  Said  count  does  not  aver 
or  show  that  the  goods  of  the  plaintiff  were  in  good  condition 
when  delivered  to  the  New  York  Central  &  Hudson  River  Rail- 
road Company.  (2)  Said  count  does  not  aver  or  show  that  the 
goods  of  the  plaintiff  were  in  good  condition  when  received  by 
the  defendant  as  a  connecting  or  delivering  carrier.  (3)  Said 
count  does  not  aver  or  show  that  the  goods  were  injured  or  dam- 
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aged  or  broken  while  in  possession  or  under  the  control  of  the 
defendant  (4)  Said  count  does  not  aver  or  show  that  defend- 
ant, or  any  of  its  agents  or  servants,  in  any  way  injured  or  dam- 
aged the  goods  of  plaintiff/'  These  demurrers  were  sustained. 
The  defendant  pleaded  the  general  issue,  and  assigned  special 
pleas  numbered  3  and  4.  The  substance  of  the  third  plea,  as 
originally  filed  and  as  amended,  is  sufficiently  shown  in  the 
opinion.  The  fourth  plea,  as  amended  was  in  words  and  figures 
as  follows:  "(4)  That  the  car  in  which  the  plaintiff's  goods 
were  transported  was  received  by  the  defendant  from  the  South- 
em  Railway  Company  at  Chattanooga,  in  the  state  of  Tennessee, 
closed  and  sealed,  and  remained  closed  and  sealed  from  the  time 
of  its  reception  to  the  time  of  its  delivery  to  the  plaintiff  at 
Ensley;  and  the  defendant  avers  that  the  contents  of  said  car 
could  not  be  seen  by  the  defendant  without  its  breaking  the  seal 
and  opening  the  car;  and  the  defendant  further  avers  that  the 
condition  of  the  contents  of  said  car  was  not  visible  to  this  de- 
fendant, or  its  agent,  when  so  received  by  it  from  the  Southern 
Railway  Company,  and  that  the  defendant  hauled  said  car  load 
of  goods  from  the  said  Chattanoogo,  Tenn.,  to  the  city  of  Birm- 
ingham, in  the  same  condition  in  which  it  received  said  goods, 
and  delivered  the  same  to  the  plaintiff,  or  a  connecting  carrier, 
at  said  Birmingham,  in  such  condition,  and  that,  if  said  goods 
were  damaged  as  alleged  in  said  complaint,  it  was  not  through 
the  fault  or  negligence  of  this  defendant  or  its.  servants." 

To  the  third  plea,  as  amended,  the  plaintiff  filed  demurrers, 
among  others,  the  following:  '*(!)  The  negligence  of  plaintiff, 
contributing  to  the  injury  to  said  goods,  does  not  relieve  the 
defendant  from  liability  for  the  injury  thereto.  (2)  The  defend- 
ant does  not  show  or  aver  that  it  was  not  guilty  of  negligence  in 
handling  or  caring  for  said  goods,  or  that  it  was  without  fault. 
(3)  The  defendant  in  said  plea  does  not  show  or  allege  that  the 
breaking  of  and  injury  to  said  goods  were  caused  solely  by  the 
improper  loading  thereof.  (4)  The  defendant  in  said  plea  does 
not  show  or  allege  that  the  receiving  carrier  did  not  know,  or 
could  not  have  known,  that  the  said  goods  were  improperly 
loaded  when  it  received  the  same."  The  demurrers  to  the  third 
and  fourth  pleas,  as  amended,  respectively,  were  separately  and 
severally  overruled. 

The  other  facts  of  the  case  are  sufficiently  stated  in  the  opin- 
ion. 

The  plaintiff  requested  the  court  to  give  to  the  jury  the  fol- 
lowing written  charge,  and  severally  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  them  as  asked:  "(1)  The 
court  instructs  the  jury  that,  if  they  believe  the  evidence  in  this 
case,  they  must  find  a  verdict  for  the  plaintiff.  (2)  If  the  plain- 
tiff is  entitled  to  recover  in  this  action,  he  is  entitled  to  recover 
for  injury  to  all  the  goods  consigned  to  him,  whether  all  the 
said  goods  belonged  to  him  or  not,  (3)  The  court  instructs  the 
jury  that,  if  they  find  for  the  plaintiff  in  this  case,  they  may 
award  the  plaintiff  damages  for  injury  to  all  the  goods  con- 
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signed  to  him,  although  some  of  the  said  goods  may  have  be- 
longed to  the  plaintiff's  wife.  (4)  The  court  instructs  the  jury 
that  the  plaintiff  is  entitled  to  recover  in  this  action,  unless  they 
find  from  the  evidence  that  the  defendant  delivered  the  said  car 
load  of  goods  to  another  connecting  carrier,  and  ceased  trom 
that  time  to  exercise  all  jurisdiction  or  control  over  the  said 
car  load  of  goods,  before  the  delivery  of  the  said  car  load  of 
goods  to  the  plaintiff." 

At  the  request  of  the  defendant  the  court  gave  the  general 
affirmative  charge  in  its  favor,  and  to  the  giving  of  this  cliarge 
the  plaintiff  duly  excepted. 

Frank  Deedmeyer  and  James  A.  Mitchell,  for  appellant. 
A,  G.  &  £.  D,  Smith,  for  appellee. 

Denson,  J.  The  complaint  in  this  case,  when  filed,  contained 
only  one  count.  By  leave  of  the  court  the  plaintiff  amended  the 
complaint  by  adding  a  second  count.  The  second  count  is  sub- 
stantially in  the  form  prescribed  by  Code  1896,  p.  946,  No.  15, 
for  suit  against  a  common  carrier  on  a  bill  of  lading,  with  some 
additional  averments  made  necessary  by  the  suit  having  been 
brought  against  the  defendant  as  a  connecting  carrier.  The 
demurrer  to  this  count  was  improperly  sustained.  McCarthy  & 
Baldwin  v.  L.  &  N.  R.  R  Co.,  102  Ala.  193,  14  South.  370,  48 
Am.  St.  Rep.  29 ;  L.  &  N.  R.  R.  Co.  v.  Landers,  135  Ala.  504,  33 
South.  482.  After  demurrers  were  sustained  to  count  2,  the 
complaint  was  amended  by  adding  count  3.  The  case  was  tried 
on  courts  1  and  3.  To  these  counts  the  defendant  pleaded  the 
general  issue  and  two  special  pleas,  numbered  3  and  4.  The 
plaintiff  demurred  to  the  special  pleas,  the  court  sustained  the 
demurrers,  the  defendant  amended  the  pleas,  and  the  court  then 
overruled  the  demurrers. 

Plea  3,  as  originally  written,  sought  to  set  up  contributory 
negligence  on  the  part  of  the  plaintiff,  in  that  the  goods  were 
improperly  loaded  on  the  car  of  the  initial  carrier  by  the  plain- 
tiff or  his  agent.  That,  under  contracts  of  carriage  such  as  are 
averred  in  the  first  and  second  counts  of  the  complaint,  contrib- 
utory negligence  on  the  part  of  the  shipper  is  not  available  as 
a  defense,  has  been  fully  and  clearlv  settled  bv  this  court.  Mc- 
Carthy &  Baldwin  z\  L.  &  N.  R.  Co.,  102  Ala,  193,  14  South. 
370,  4i8  Am.  St.  Rep.  29.  The  defendant's  amendment  to  plea  3 
was  made  by  adding  at  the  end  of  it  these  words:  "And  said 
household  goods  were  not  injured  or  damaged  while  in  the  pos- 
session of  this  defendant."  After  this  amendment  the  demurrers 
were  refiled,  and  the  court  overruled  them.  The  plea  is  sub- 
stantially the  same  as  plea  numbered  6  which  was  filed  in  the 
case  last  above  cited,  and  in  making  the  amendment  it  must  have 
been  intended  by  the  pleader  to  relieve  the  plea  of  the  criticism 
made  by  this  court  on  that  plea,  and  to  negative  all  negligence  on 
the  part  of  the  defendant  in  relation  to  the  holding  and  carriage 
of  the  goods.  The  amendment  is  repugnant  to  and  inconsistent 
with  the  admission  of  defendant's  negligence,  implied  in  the 
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allegation  that  plaintiff's  negligence  contributed  to  the  injury. 
However,  the  amendment  to  the  plea  within  itself  presented  a 
defense  to  the  plaintiff's  cause  of  action.    The  defendant,  being 
the  discharging  or  delivering  carrier,  was  liable  only  for  injuries 
to  the  property  occurring  on  its  own  line  or  while  in  its  posses- 
sion.   Montgomery  &  West  Point  R.  Co.  v.  Moore,  51  Ala.  394; 
Mobile  &  Girrard  R.  R.  v.  Copeland,  63  Ala.  219,  35  Am.  Rep. 
13;  Montgomerv  &  Eufaula  Ry.  Co.  v.  Culver,  75  Ala.  587,  51 
Am.  Rep.  483 ;  K.  C,  M.  &  B.  R.  Co.  v.  Foster,  134  Ala.  244, 
32  South.  773,  92  Am.  St.  Rep.  25.     The  plea  avers  that  the 
goods  were  not  damaged  or  injured  while  in  the  possession  of 
the  defendant.     Proof  of  this  averment  would  have  acquitted 
defendant  of  liability.    It  being  true  that  the  amendment  within 
itself  presented  a  good  defense,  the  plaintiff  may  have  gotten  rid 
of  the  objectionable  features  of  the  plea  by  motion  to  strike  the 
immaterial  part  of  it.     Bain  v.  Wells,  107  Ala.  562,  19  South. 
774;  Ansley  v.  Bank  of  Piedmont,  113  Ala.  467,  21  South.  59, 
59  Am.  St.  Rep.  122.     Furthermore,  the  plea  attempted  to  set 
up  two   defenses;   and   to  make   the   defense   under   the   plea 
effectual,  it  was  incumbent  on  the  defendant  to  sustain  the  truth 
of  both  these  defenses,  set  up  and  connected  as  they  were  in  one 
plea,  and  if  one  defense  was  good,  but  could  not  avail  the  defend- 
ant without  proof,  also,  of  the  immaterial  defense,  this  was  no 
detriment  to  the  plaintiff.    King  v.  People's  Bank,  127  Ala.  266, 
28  South.  658;  Bienville  W.  S.  Co.  v.  City  of  Mobile,  125  Ala. 
178,  27  South.  781.    We  think  there  was  no  error  in  overruling 
the  demurrer  as  made  to  plea  3  as  amended.     Moreover,  the 
proof   without  conflict  showed   that  the   goods   were  properly 
loaded.    Mizzell  v.  Southern  Ry.  Co.,  132  Ala.  504,  31  South.  86. 
Plea  4,  as  amended,  was  not  subject  to  demurrer  upon  the 
grounds  assigned  to  it,  and  the  court  committed  no  error  in  over- 
ruling the  demurrer  to  that  plea.     McCarthy  &  Baldwin  v.  L. 
&  X.  R.  R.  Co.,  supra.    The  evidence  without  conflict  showed 
that  the  plaintiff,  William  D.  Walter,  delivered  to  the  New  York 
Central  &  Hudson  River  Railroad  Company,  a  common  carrier 
of  goods,  at  Syracuse,  N.  Y.,  a  car  load  lot  of  household  goods 
to  be  carried  to  Ensley,  Ala.,  and  there  to  be  delivered  to  the 
plaintiff  for  a  reward;  that  the  goods  were  in  good  condition 
when  they  were  delivered  to  said  carrier ;  that  they  were  properly 
packed  and  properly  loaded  on  the  car  at  Syracuse  by  the  plain- 
tiff; that  the  car  was  then  closed  and  sealed  by  the  New  York 
Central  &  Hudson  River  Railroad  Company;  that  said  company 
issued  to  plaintiff  a  through  bill  of  lading  for  said  car  load  of 
goods,  to  Ensley,  Ala. ;  and  that  the  plaintiff  was  the  consignee. 
In  the  bill  of  lading  is  contained  the  usual  stipulation  limiting 
the  liability  of  each  connecting  carrier  to  loss  which  may  occur 
on  its  own  line.     It  was  conceded  that  the  defendant,  Alabama 
Great  Southern  Railroad   Company,  was  a  connecting  carrier 
en  route  from  Syracuse  to  Ensley,  and  that  the  car  of  goods 
involved  in  this  suit  passed  over  its  line  en  route  to  Ensley.    One 
contention  of  the  plaintiff  in  the  court  below  was  that  the  defend- 
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ant,  Alabama  Great  Southern  Railroad  Company,  was  the  dis- 
charging or  delivering  carrier,  and  that  the  goods  were  deliv- 
ered by  the  defendant  to  plaintiff  at  Ensley.  The  defendant,  in 
respect  to  this  connection  of  plaintiff,  insisted  that  it  delivered 
the  goods  to  the  Southern  Railway  Company  at  Birmingham, 
Ala.,  and  that  it  was  only  an  intermediate  carrier. 

The  eighth  assignment  of  error  presents  for  consideration  the 
propriety  of  the  action  of  the  city  court  in  giving  the  general 
affirmative  charge  requested  by  the  defendant  in  writing.     One 
of  the  questions  to  be  considered  in  connection  with  this  assign- 
ment of  error  is,  was  there  any  evidence  from  which  the  jury- 
might  reasonably  have  inferred   that  the   defendant,   Alabama 
Great    Southern   Railroad    Company,    was   the    discharging   or 
delivering  carrier?    We  have  carefully  considered  the  evidence 
bearing  upon  this  point,  as  set  out  in  the  record,  and  our  con- 
clusion is  that  there  was  ample  evidence  from  which  the  jury- 
might  have  been  warranted  in  drawing  the  conclusion ;  and  we 
may  add  that  it  is  questionable  whether  any  other  inference 
would  be  a  reasonable  one.    At  least,  the  court  was  not  warranted 
in  giving  the  charge  requested,  upon  the  theory  that  the  evidence 
did  not  warrant  the  submission  of  this  question  to  the  jury.    The 
trial  was  had  before  the  case  of  L.  &  N.  R.  Co.  v.  Landers,  135 
Ala.  504,  33  South.  482,  which  overruled  the  case  of  N.,  C.  & 
St.  L.  R.  Co.  V.  Parker,  123  Ala.  683,  27  South.  323,  had  been 
decided,  and  we  presume  the  trial  court  was  influenced  in  its 
rulings  by  the  Parker  Case.     It  is  well  settled  that  where  there 
are  connecting  carriers,  as  in  the  case  at  bar,  in  the  absence  of 
a  special  contract  or  some  relation  between  them,  each  connect- 
ing carrier  is  liable  only  for  a  loss  or  injury  on  its  line.    In  the 
case  here  we  have  seen  that  the  contract  stipulates  that  the  lia- 
bility of  each  line  is  limited  to  loss  or  injury  occurring  on  its 
own  line^    K.  C,  M.  &  B.  R.  Co.  v.  Foster,  134  Ala.  244,  32 
South.  773,  92  Am.  St.  Rep.  25,  and  authorities  there  cited.    If 
the  defendant  was  the  discharging  or  delivering  carrier,  and  the 
goods  were  in  good  condition  when  received  by  the  initial  car- 
rier, then,  upon  proof  made  that,  when  the  goods  were  delivered 
to  plaintiff,  they  were  in  a  damaged  condition,  were  injured,  it 
devolved  upon  the  defendant  to  show  the  condition  of  the  goods 
when  received  by  it ;  in  other  words,  to  show  that  the  damage  or 
injury  did  not  occur  while  the  goods  were  in  its  possession  or 
control  as  a  common  carrier.     Montgomery  &  Eufaula  Railway 
Co.  V,  Culver,  75  Ala.  587,  51  Am.  Rep.. 483.    We  do  not  think 
that  the  evidence  in  the  case  was  sufficient  to  warrant  the  court 
in  charging  the  jury,  as  matter  of  law,  that  the  defendant  had 
met  the  burden  which  rested  upon  it  as  a  delivering  or  discharg- 
ing carrier.     The  action  of  the  court  in  giving  the  affirmative 
charge  for  the  defendant  was  erroneous. 

The  evidence  showed  that  the  plaintiff  was  a  married  man; 
that  the  goods  were  household  goods,  and  were  used  by  plaintiff 
and  his  wife  jointly,  prior  to  the  time  of  shipment,  in  their  house 
at  Syracuse,  N.  Y. ;  that  the  plaintiff  and  his  wife  were  moving 
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to  Ensley,  Ala.,  where  the  goods  were  shipped,  and  the  goods 
were  shipped  to  be  used  at  Ensley  by  them  jointly;  that  a  part 
of  the  goods  belonged  to  the  plaintiff  in  person,  and  that  the  arti- 
cles of  said  goods  that  belonged  to  the  plaintiff  in  person  were 
damaged,  between  the  time  of  shipment  and  the  time  of  delivery 
to  him  at  Ensley,  in  an  amount  between  $125  and  $150;  that  a 
part  of  the  remainder  of  said  goods  had  been  bought  by  the  wife, 
with  money  that  had  been  given  to  her  by  her  husband,  and  that 
they  were  bought  for  use  in  their  house,  and  the  rest  of  the  goods 
the  wife  acquired  independently  of  the  husband,  and  owned  them 
before  the  marriage.    In  the  case  of  Southern  Express  Company 
V.  Armstead,  50  Ala.  350,  the  question  as  to  the  right  of  a  con- 
signee, who  was  not  the  absolute  owner  of  the  property,  to  main- 
tain a  suit  against  the  carrier,  arose,  and  the  court  held  that  "the 
consignee  of  goods  has  a  right  to  sue  for  their  loss  by  the  carrier, 
notwithstanding  another  party  may  be  the  owner  of  them.    The 
obligation  is  to  deliver  to  him.    Generally,  the  property  vests  in 
him  by  mere  delivery  to  the  carrier.    Although  the  absolute  or 
general  owner  of  personal  property  may  support  an  action  for 
an  injury  thereto,  if  he  have  the  right  of  immediate  possession, 
this  does  not  necessarily  divest  the  right  of  the  consignee  to 
sue,  notwithstanding  he  has  never  had  the  actual  possession." 
Judge  Somerville,  speaking  for  the  court,  in  the  case  of  Robinson 
&  Ledyard  v.  Pogue  &  Son,  86  Ala.  257,  5  South.  685,  said: 
"It  is  commonly  held  that  the  consignee  in  a  bill  of  lading, 
where  there  is  no   reservation   of  title  by  the  consignor,   has 
vested  in  him  such  a  property  in  the  goods  as  to  authorize  him 
to  sue  the  carrier  in  his  own  name  for  their  injury,  loss,  or 
recovery  in  trover,  detinue,  or  other  appropriate  action."    In  the 
case  last  cited,  the  case  in  50  Ala.,  above  quoted  from,  is  cited 
as  authority.    There  is  nothing  decided  in  the  cases  of  Capehart 
et  al.  V.   Furman  Farm  Improvement   Co.,    103   Ala.   671,    16 
South.  627,  49  Am.  St.  Rep.  60,  and  L.  &  N.  R.  R.  Co.  v.  All- 
good,  113  Ala.  163,  20  South.  986,  when  applied  to  the  facts  of 
the  case  in  hand,  that  conflicts   with  he  principle  above   an- 
nounced. 

We  think  charges  2  and  3  requested  by  plaintiff  are  open  to 
the  criticism  that  it  was  assumed  in  each  of  them  that  all  of  the 
goods  were  damaged  or  injured,  and  for  this  reason  there  was 
no  error  in  their  refusal. 

There  was  no  error  in  the  refusal  of  the  court  to  give  charge 
numbered  1,  requested  by  the  plaintiff. 

Charge  numbered  4,  requested  by  the  plaintiff,  pretermits  any 
inquiry  as  to  whether  the  injury  to  the  goods  occurred  on  de- 
fendant's line,  or  while  in  defendant's  posesssion  as  a  carrier,  and 
for  this  reason,  if  for  no  other,  its  refusal  was  correct. 

For  the  errors  pointed  out,  the  judgment  of  the  city  court 
must  be  reversed. 

Reversed  and  remanded. 

McClellan,  C.  J.,  and  Haralson  and  Dowdell,  JJ.,  concur. 
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Southern  Ry.  Co.  v.  Levy. 

(Supreme  Court  of  Alabama,  Feb.  i6,  1905.) 

[39  So.  Rep.  95.] 

Carriers — Common-Iraw  Liability.* — At  common  law,  a  common 
carrier  is  absolutely  liable  for  the  safety  of  goods  intrusted  to  it  for 
transportation,  and  is  responsible  for  any  loss  or  injury  to  the  goods 
not  caused  by  the  act  of  God,  the  public  enemy,  or  fault  of  the 
complaining  party. 

Same — Prima  Facie  Case. — In  an  action  against  a  carrier  as  such 
for  loss  of  goods,  a  prima  facie  case  is  established  by  proof  that  the 
carrier  received  the  goods  for  transportation  and  failed  to  deliver 
them  safely. 

Same — Limited  Liability  Contract — Negligence. f — Where  a  carrier 
accepted  goods  or  transportation  under  a  limited  liability  contract, 
the  burden  was  on  it,  in  an  action  for  injuries  to  the  goods,  to  estab- 
lish, not  only  that  the  cause  of  the  loss  was  within  the  limitation, 
but  that  the  loss  and  the  cause  thereof  were  without  negligence  on 
its  part. 

Same — Connecting  Carriers.} — Where  a  common  carrier  gives  a 
bill  of  lading  for  goods  to  be  delivered  beyond  its  route,  and  does 
not  by  express  agreement  limit  its  liability  to  loss  or  injury  suffered 
on  its  own  line,  it  thereby  binds  itself  for  the  safe  delivery  of  the 
goods  at  destination,  and  is  liable  for  injuries  to  the  goods,  whether 
on  its  own  line  or  that  of  a  connecting  carrier. 

Bill  of  Lading-— Contemporaneous  Delivery. — Where  a  shipper  of 
goods  over  the  lines  of  connecting  carriers  does  not  receive  a  bill 
of  lading  from  the  initial  carrier  limiting  its  common-law  liability 
contemporaneously  with  the  delivery  of  the  goods  to  such  carrier, 
the  carrier  assumes  a  common-law  liability. 

Same — Presumptions. — Where,  in  an  action  against  the  delivering 
carrier  for  injuries  to  goods,  defendant  specially  pleaded  that  the 
goods  were  delivered  to  a  transportation  company  in  B.  for  trans- 
portation to  M.,  and  that  the  receiving  carrier  issued  its  bill  of  lading^ 
for  the  gootls,  stipulating  for  exemption  from  liability  for  fire,  and 
that  the  property  w^as  damaged  or  destroyed  by  fire  through  no 
fault  or  negligence  on  defendant's  part,  such  plea  was  not  demur- 
rable for  failure  to  allege  the  receipt  of  the  bill  of  lading  by  the 
shipper  prior  to,  or  contemporaneous  with,  the  receipt  of  the  goods 
by  the  carrier;  such  contemporaneous  delivery  of  the  bill  of  lading* 
being  presumed,  in  the  absence  of  an  allegation  to  the  contrary  in 
a  replication  to  the  plea. 

Appeal  from  Circuit  Court,  Mobile  County;  Wm.  S.  Ander- 
son, Judge. 

Action  by  J.  M.  Levy  against  the  Southern  Railway  Company 
for  damages  to  certain  goods  consigned  to  plaintiff  and  shipped 
over  the  lines  of  defendant,  the  discharging  carrier.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Reversed. 

Bester  &  Gray,  for  appellant. 

Gregory  L.  and  H.  T.  Smith,  for  appellee. 

♦See  foot-note  appended  to  Lewis  v.  Pennsylvania  R.  Co.  (N.  J.), 
9  R.  R.  R.  731,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  731. 

tSee  foot-note  appended  to  Georgia  Southern  &  F.  Ry.  Co  v, 
Johnson,  King  &  Co.  (Ga.),  14  R.  R.  R.  398,  37  Am.  &  Eng.  R.  Cas., 

N.  S.,  398. 

tSee  foot-note  appended  to  Johnson  v.  Toledo,  S.  M.  Ry.  Co. 
(Mich.),  8  R.  R.  R.  I37i  3i  Am.  &  Eng.  R.  Cas.,  N.  S.,  137. 
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Haralson,  J.  The  rule  of  law,  as  elsewhere  expressed  is, 
that  '*by  the  common  law  a  common  carrier  becomes  absolutely 
liable  for  the  safety  of  goods  intrusted  to  him  for  transportation, 
and  responsible  for  any  loss  or  injury  to  the  goods,  not  caused  by 
the  act  of  God,  or  of  the  public  enemy,  or  by  the  fault  of  the 
party  complaining;  and  when  loss  or  injury  happens  a  prima 
facie  presumption  of  negligence  arises,  and  the  burden  is  on  the 
carrier  to  exempt  himself  from  liability.  By  special  contract, 
however,  this  common  law  liability  may  be  limited,  but  not  to 
the  extent  of  exempting  the  carrier  from  responsibility  for  loss 
or  damage  caused  by  his  own  negligence.  In  an  action  against 
the  carrier  as  such,  to  recover  damages  for  the  loss  of  goods, 
a  prima  facie  case  is  made  by  proof  that  the  carrier  received  the 
goods  for  transportation  and  failed  to  deliver  them  safely;  and 
if  the  carrier  claims  exemption  from  liability  under  a  special 
contract,  he  must  show  to  the  reasonable  satisfaction  of  the  jury, 
not  only  that  the  cause  of  loss  was  within  the  limitation  of  the 
contract,  but  also,  that  the  loss  and  cause  of  loss  were  without 
negligence  on  his  part."  L.  &  N.  R.  Co.  v.  Cowherd,  120  Ala. 
S7,  23  South.  793. 

It  has  also  been  well  decided,  that  when  a  common  carrier 
gives  a  bill  of  lading  for  goods, — as  was  done  in  this  case, — to 
be  delivered  beyond  its  own  route,  and  does  not  by  express  agree- 
ment, limit  its  liability  to  loss  or  injury  suffered  on  its  own  line, 
it  thereby  binds  itself  for  the  safe  delivery  of  the  goods  at  their 
ultimate  destination,  whether  the  injury  or  loss  was  suffered  on 
its  own  line,  or  on  that  of  another  connecting  line.  It  is  cus- 
tomary, therefore,  for  such  companies  to  insert  in  a  bill  of  lad- 
ing, a  clause  which  limits  the  liability  of  each  connecting  road 
or  line,  to  loss  or  injury  suffered  while  on  its  line,  and  until  the 
goods  are  delivered  to  the  next  connecting  line;  but  the  bill  of 
lading,  with  such  a  clause  limiting  liability,  should  be  tendered  to 
the  shipper  at  the  time  he  bffers  his  goods  for  shipment.  If 
so  tendered  and  accepted  by  him,  and  the  goods  are  shipped, 
this  is  a  legitimate  limitation  of  the  measure  of  the  carrier's  lia- 
bility, and  becomes  a  part  of  the  contract,  binding  on  the  con- 
tracting parties.  If  the  shipper  contemporaneously  with  the 
delivery  of  the  goods  to  the  carrier,  does  not  receive  a  bill  of  lad- 
ing from  the  carrier  limiting  its  common  law  liability,  the 
carrier  w^ill  be  bound  to  deliver  the  goods  safely,  except  as  re- 
lieved at  common  law.  L.  &  N.  R.  Co.  v,  Meyer,  78  Ala.  597 ; 
Jones  v.  C.  S.  &  M.  R.  Co.,  89  Ala.  378,  8  South.  61 ;  L.  &  N.  R. 
Co.  z\  Cowherd,  supra ;  Mouton  v,  L.  &  N.  R.  Co.,  128  Ala.  544, 
29  South.  602;  L.  &  N.  R.  Co.  v,  Touart,  97  Ala.  517,  11  South. 
756. 

The  original  complaint  claimed  $100.00  damages  for  a  failure 
to  deliver  in  good  order  and  condition  the  goods  shipped.  In  the 
circuit  court  the  defendant  pleaded  the  general  issue,  and  spe- 
cially, that  the  goods  were  delivered  to  the  Mercantile  &  Illinois 
Transportation  Company,  in  the  city  of  Boston,  to  be  transported 
to  Mobile,  and  that  said  receiving   carrier   issued   its   bill   of 
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lading  for  the  goods,  and  stipulated  therein  exemption  from 
fire,  and  that  the  property  described  in  the  complaint  was  dam- 
aged or  destroyed  by  fire,  through  no  fault  or  neglect  on  the  part 
of  the  defendant,  wherefore  it  says  it  is  not  liable  in  this  action. 

The  plea  was  demurred  to,  because  it  did  not  allege  the  re- 
ceipt of  the  bill  of  lading  by  the  shipper  prior  to  or  contem- 
poraneous with  the  receipt  of  the  goods  by  the  carrier.  This 
demurrer  was  sustained. 

The  bill  of  lading  offered  in  the  evidence  contained  a  clause 
exempting  the  carrier  from  liability  for  fire,  and  also  provided 
that,  "if  the  shipper  elects  not  to  accept  the  said  reduced  rates 
and  conditions  (referring  to*  the  limitation  by  fire  among  others) 
he  should  so  notify  the  agent  of  the  receiving  carrier  in  writing* 
at  the  time  his  property  is  offered  for  shipment,  and  if  he  does 
not  give  such  notice,  it  will  be  understood  that  he  desires  the 
property  carried  subject  to  the  standard  bill  of  lading  conditions, 
in  order  to  secure  the  reduced  rate  thereon."  The  plea  did  not 
allege  that  the  consignor  accepted  the  bill  of  lading  without 
giving  such  notice,  and  there  was  no  evidence  that  the  shipper 
notified  the  agent  of  the  carrier  in  writing  that  he  elected  not  to 
accept  the  reduced  rates  and  conditions. 

The  demurrer  to  the  plea  was  improperly  sustained.  The  plea 
set  up  a  good  defense.  If,  as  a  matter  of  fact,  the  bill  of  lading* 
was  issued  subsequent  to  the  shipment  of  the  goods,  so  that  the 
shipper  could  not  have  received  them,  if  he  had  objected  to  the 
terms  of  the  instrument  when  tendered,  that  would  have  been 
a  matter  of  special  replication  to  the  plea.  Under  the  plea,  how- 
ever, the  delivery  of  the  goods  and  the  issuance  of  the  bill  of 
lading  will  be  regarded  as  cotemporaneous.  4  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  517,  and  cases  cited  in  note;  6  Cyc.  'ftl5-407; 
Germania  F.  Ins.  Co.  v,  M.  &  C.  R.  Co.,  72  N.  Y.  90. 

The  case  of  L.  &  N.  R.  Co.  v,  Meyer,  78  Ala.  597,  relied  upon 
by  the  plaintiff  below  to  sustain  his  demurrer  to  defendant's 
special  plea,  is  not  applicable.  In  that  case,  it  appears  that  the 
bill  of  lading  was  not  delivered  to  the  consignor  contempora- 
neously with  the  delivery  of  the  goods  to  the  carrier  for  shipment, 
but  was  afterwards  forwarded  to  him  by  mail  at  the  place  of 
destination. 

As  the  other  questions  raised  by  assignments  of  error  will 
not  likely  arise  on  another  trial,  we  forego  their  consideration. 

Reversed  and  remanded. 

McClellan^  C.  J.,  and  DowELL  and  Denson,  JJ.,  concur. 
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(Supreme  Court  of  South  Carolina,  July  ii,  1905.) 

[51  S.  E.  Rep.  564.] 

Carriers — Injury  to  Passenger — Complaint.* — A  complaint  alleg- 
ing that  plaintiff,  a  man  with  only  one  arm,  started,  with  the  con- 
ductor, to  board  the  train,  and  the  conductor  signaled  the  train  to 
move,  and  told  plaintiff  that  he  had  better  get  on,  and  that,  when 
he  reached  the  train,  it  was  moving,  and  when  he  attempted  to  board 
it  he  was  knocked  off  by  a  trunk  standing  near  the  car,  sufficiently 
charged  negligence  on  the  part  of  defendant. 

Same — Ticket  Agents.! — ^There  is  no  law  requiring  a  railroad  com- 
pany to  have  a  ticket  agent  at  its  ticket  office  after  the  train  has 
arrived. 

Same — Question  for  Jury. — Whether  the  statement  of  a  conductor 
to  plaintiff,  desiring  to  board  a  train,  that  "I  am  going;  you  had 
better  get  on  the  train" — was  a  warning  or  an  invitation  to  get  on, 
was  a  question  of  fact  for  the  jury,  and  not  to  be  determined  by  the 
court  on  demurrer. 

Same — Contributory  Negligence.} — Whether  it  was  contributory 
negligence  for  a  man  with  only  one  arm  to  attempt  to  board  a  mov- 
ing train  without  assistance  was  a  question  for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court  of  Edgefield 
County;  Purdy,  Judge. 

Action  by  W.  M.  Talbert  against  the  Charleston  &  Western 
Carolina  Railway  Company.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals.    Reversed. 

The  circuit  order  sustaining  demurrer  is  as  follows: 
"The  defendant  demurs  to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  reasons  assigned  by  the  defendant  why  the  com- 
plaint is  insufficient  to  constitute  a  cause  of  action  are  set  out  in 
defendant's  written  demurrer,  of  which  due  notice  in  writing 
was  given  to  the  plaintiff's  attorneys,  and  need  not  be  repeated 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  due  in 
receiving  passengers,  see  foot-notes  appended  to  Pickett  v.  Southern 
Ry.  Co.  (S.  Car.),  14  R.  R.  R.  269,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
269;  foot-notes  appended  to  Foster  v.  Seattle  Elec.  Co.  (Wash.),  13 
R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
carriers  to  afford  opportunities  to  procure  passenger  tickets,  see 
note,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  iii,  et  seq;  note  appended  to 
Coylc  V,  Southern  Ry.  Co.  (Ga.),  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
529,  37  S.  E.  163  (right  to  charge  extra  fare  for  failure  to  procure 
ticket,  where  no  opportunity  was  afforded);  Johnson  v.  Georgia  R. 
&  B.  Co.  (Ga.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  89  (right  to  reduced 
Tate  on  train  where  ticket  office  was  closed  on  day  on  which  such 
Tate  was  customarily  given). 

tFor  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  in  boarding  moving  cars  or  trains,  see  foot-note  appended 
to  Murphy  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  15  R.  R.  R.  14,  38 
Am.  &  Eng.  R.  Cas.,  N.  S,  14;  Lauterer  v.  Manhattan  Ry.  Co.  (C. 
C.  A.),  13  R.  R.  R.  295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295;  foot-notes 
appended  to  Foster  v.  Seattle  Electric  Co.  (Wash.),  13  R.  R.  R.  640, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640. 
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here.  A  memorandum  of  the  authorities  relied  upon  to  sustain 
the  demurrer  have  also  been  incorporated  in  the  notice.  It  is 
a  well-recognized  principle  that,  if  any  inference  of  negligence 
can  be  drawn  from  the  complaint,  it  will  be  improper  to  sustain 
the  demurrer.  Tested  by  this  rule  should  the  demurrer  be  sus- 
tained? Among  other  things,  the  plaintiff  alleges  the  following" 
as  the  negligent  acts  of  the'  defendant,  namely :  Its  failure  to 
have  a  ticket  agent  at  its  office;  its  failure  to  assist  the  plaintiff 
on  the  train,  it  being  known  that  he  had  but  one  hand  ;•  its  failure 
to  hold  the  train  until  the  plaintiff  had  boarded  it;  and  its  fail- 
ure to  remove  a  large  trunk  from  near  its  track,  or,  rather,  neg- 
ligence in  permitting  the  trunk  to  remain  near  the  track. 

"I  do  not  know  of  any  rule  of  law  which  requires  a  railroad 
company  to  keep  an  agent  in  its  office  for  the  sale  of  tickets 
after  the  arrival  of  a  train.  It  is  required  to  keep  its  waiting" 
room  open  at  least  30  minutes  before  the  schedule  time  for  the 
arrival  of  all  passenger  trains.  This  is  a  regulation  of  the  rail- 
road commission.  Besides,  it  needs  the  citation  of  no  authority 
to  show  that  the  obtaining  of  a  ticket  is  now  unnecessary  to- 
enable  one  to  board  a  train  and  become  a  passenger.  Such  con- 
tention has  been  ruled  adversely  to  the  railroads,  and  is  well 
known.  So  that  the  statement  that  there  was  no  ticket  agent  at 
the  depot  is  not  a  statement  from  which  negligence  would  be 
imputed  to  the  defendant.  The  statement  of  the  complaint  is. 
that  the  plaintiff  arrived  at  the  depot,  and  that  the  train  was- 
already  there,  and  that  it  remained  there  for  the  space  of  fully 
5  minutes.  The  provisions  of  section  2134  of  volume  1  of  the 
Code  of  Laws  require  all  trains  to  stop  at  a  station  for  a  suffi- 
cient length  of  time  to  put  off  its  passengers  and  to  allow  pas- 
sengers to  get  on  its  train.  The  court  will  take  notice,  there- 
fore, of  the  fact  that  five  minutes  is  a  sufficient  length  of  time 
within  which  the  plaintiff  in  this  case  might  have  boarded  the 
train.  He  therefore  occupied  the  relation  of  a  belated  passen- 
ger, and  to  whom  the  railroad  company  owed  no  duty  as  such. 
Pickett  V,  Railroad  Company,  69  S.  C.  445,  48  S.  E.  466. 

"Then  can  negligence  be  imputed  to  the  railroad  company 
from  the  other  statements  set  forth  in  the  complaint?  It  will 
be  noted  that  the  plaintiff  says  the  conductor  was  in  a  hurry, 
and  said  to  him,  *I  am  going;  you  had  better  get  on  the  train.*" 
This  is  far  different  from  the  statement  the  conductor  might 
have  made,  namely,  *I  am  going,  but  will  hold  the  train  for  you ; 
go  and  get  on.'  If  the  conductor  had  made  use  of  any  such 
language  as  the  language  here  suggested  by  me,  that  might 
have  raised  a  different  relationship  which  had  been  created  by 
the  passenger  by  reason  of  his  own  delay,  and  the  railroad 
company,  in  that  event,  might  have  been  responsible,  if  the 
conductor  failed  to  wait  a  sufficient  length  of  time  for  the 
plaintiff  to  board  the  train.  Rut  in  the  case  at  bar  the  con- 
ductor coupled  with  his  statement  to  the  plaintiff  a  warning, 
and  not  an  invitation,  and  the  warning  is  to  the  effect,  *I 
am  going,'  and,  therefore,  the  plaintiff  had  notice  that  it  was 
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the  intention  of  the  conductor  to  move  the  train ;  and  the  allega- 
tion is  that  when  he  started  out  of  the  depot,  he  signaled  the 
train  forward.     There  was,  therefore,  no  duty  on  the  part  of 
the  conductor  arising  from  anything  he  did  to  hold  the  train  for 
the  plaintiff.    But  it  appears,  further,  from  the  allegations  of  the 
complaint,  that  the  plaintiff  and  the  conductor  went  out  to  the 
train  together ;  and,  if  we  draw  a  natural  inference  from  the  com- 
plaint, the  plaintiff  must  have  further  delayed  getting  on  the 
train,  and  was  again  told  by  the  conductor  to  get  on.     No  in- 
ference of  negligence  can  be  drawn  from  these  statements  made 
by  the  conductor,  when  they  are  taken  in  connection  with  the 
plaintiff  *s  conduct  and  with  the  warning  given  by  the  conductor 
that  he  was  'going.'    If  it  was  manifestly  negligent  for  the  plain- 
tiflf,  having  only  one  hand,  to  attempt  to  board  the  train  without 
the  assistance  of  the  conductor,  then  he  should  not  have  made  the 
attempt,  and,  if  he  knew  it  was  negligent  to  make  the  attempt 
with  such  knowledge,  he  brought  about  the  injury  by  his  own 
fault  and  want  of  care.    In  one  of  our  well-considered  cases  our 
court  has  said  that  a  man  must  use  his  senses  and  his  eyes,  and 
must  use  ordinary  care  under  the  circumstances  not  to  bring  an 
injury  to  himself.     But  it  would  appear  from  the  statements 
made  in  the  complaint  that  up  to  this  point  there  was  not  only 
no  negligence  on  the  part  of  the  railroad  company,  but  that  from 
any  act  done  up  to  this  point  the  plaintiff  had  not  only  not  re- 
ceived any  injury,  but  was  not  in  danger  of  receiving  any  injury 
by  anjthing  that  was  done  or  said,  and  therefore  there  is  up  to 
this  point  no  inference  whatsoever  of  negligence  growing  out 
of  the  facts  as  stated.     The  only  inference  that  can  be  drawn 
from  the  complaint  is  that  the  plaintiff,  with  a  large  trunk  before 
his  eyes,  put  his  foot  on  the  lower  step  of  one  of  the  coaches, 
when  he  was  bound  to  have  known  that  within  the  next  instant 
he  would  be  knocked  from  the  train  by  coming  in  contact  with 
the  trunk;  for  he  says  that  the  trunk  was  there  (it  was  broad 
open  day-light),  and  just  as  he  put  his  foot  on  the  lower  step  he 
was  violently  hurled  between  the  coaches  by  coming  in  contact 
with  the  trunk.    His  injury,  therefore,  was  perfectly  attributable 
to  his  own  carelessness  in  attempting  to  board  the  train  with 
this  obstacle  at  hand,  when  he  must  have  known  the  conse- 
quences that  would  follow.     There  is  no  allegation  that  he  did 
not  see  the  trunk,  and,  if  there  had  been  such  allegation,  it  must 
be  concluded  by  natural  law  that,  if  he  had  his  eyes  open,  he 
could  not  have  failed  to  have  seen  such  an  object,  when  it  be 
taken  in  connection  with  his  statement  that  the  train  was  moving 
*slow,'  and  that  as  soon  as  he  put  his  foot  upon  the  first  step  he 
was  violently  struck  by  the  trunk. 

"The  demurrer  is  therefore  sustained,  and  the  complaint  is 
dismissed." 

/.  \Vm.  Thurmond  and  5.  M.  Smith,  Jr.,  for  appellant. 
Shcppard  Bros.,  for  respondent. 

Pope,  C.  J.    This  appeal  involves  the  correctness  of  the  order 
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of  Judge  Purdy  sustaining  the  demurrer  of  defendant  to  the 
plaintiff's  complaint,  on  the  ground  that  the  complaint  fails  to 
set  forth  the  proper  cause  of  action.  It  is  thus  necessary  that 
the  complaint  and  the  demurrer  thereto  shall  be  reproduced. 

The  complaint  is  as  follows  (the  first  paragraph  being  omitted, 
relating  as  it  does  to  the  corporate  character  of  the  defendant)  : 

"(2)  That  the  plaintiff  is  informed,  believes,  and  alleges  that 
said  Charleston  &  Western  Carolina  Railway  Company  operates 
and  owns,  and  at  the  time  hereinafter  mentioned  did  operate  and 
own,  a  line  of  railroad  from  the  city  of  Augusta,  in  the  state  of 
Georgia,  to  the  city  of  Spartanburg,  in  the  state  of  South  Caro- 
lina, together  with  tracks,  cars,  locomotives,  and  other  appurte- 
nances thereto  belonging,  and  said  line  of  railroad  runs,  and  at 
the  times  hereinafter  mentioned  did  run,  through  the  county  of 
Edgefield,  in  which  county  the  defendant  has,  and  at  the  times 
hereinafter  named  did  have,  offices  and  agents  for  the  transaction 
of  business. 

"(3)  That  plaintiff  is  a  resident  and  citizen  of  the  county  of 
Edgefield,  state  of  South  Carolina,  and  has  been  living  in  said 
county  for  many  years. 

"(4)  That  on  August  1,  1904,  plaintiff  was  visiting  at  McCor- 
mick,  a  regular  station  on  defendant's  said  line  of  railroad,  in 
Greenwood  county,  in  the  state  of  South  Carolina,  and,  desiring^ 
to  leave  for  his  home  on  the  passenger  train  scheduled  to  leave 
about  3  o'clock  p.  m.,  said  plaintiff  went  out  to  defendant's 
depot,  near  which  the  passenger  train  he  desired  to  take  had 
Stopped,  and  plaintiff  went  in  the  depot  for  the  purpose  of  buy- 
ing a  ticket,  upon  which  he  meant  to  become  a  passenger  on  said 
train;  but  the  defendant  negligently,  carelessly,  wantonly,  and 
willfully  failed  to  have  a  ticket  agent  in  said  depot  at  said  time, 
and  the  plaintiff  waited  in  said  depot  for  the  purpose  of  buying 
a  ticket  for  fully  five  minutes,  and  plaintiff  saw  the  conductor  of 
said  train  in  the  depot,  and  he  told  the  said  conductor,  acting 
in  the  scope  of  his  duties  and  agency,  the  plaintiff's  business 
there,  and  the  said  conductor,  acting  in  the  scope  of  his  duties 
and  agency,  replied:  'The  agent  is  not  here.  I  am  going. 
You  had  better  get  on  the  train' — and  seemed  to  be  in  a  hurry. 
And  then  they  went  out  to  the  train,  and  the  said  conductor, 
acting  in  the  scope  of  his  duties  and  agency,  directed  plaintiff 
again  to  get  on  the  train ;  and  said  conductor  saw  that  plaintiff 
had  only  one  hand,  but  negligently,  carelessly,  wantonly,  and 
willfully  failed  to  see  or  assist  the  plaintiff  on  the  train,  or  hold 
said  train  until  plaintiff  had  boarded  it,  but  as  soon  as  they  came 
out  of  the  depot  to  the  train  the  said  conductor  signaled  the  engi- 
neer forward,  and  then  boarded  said  train  on  the  baggage  car, 
and  then  and  there  knew  the  said  train  would  be  in  motion  before 
plaintiff  could  board  it,  and  the  servants  and  agents  of  the  de- 
fendant, acting  in  the  scope  of  their  duties  and  agency,  and 
having  control  and  management  of  the  engine  and  said  train  of 
cars,  negligently,  carelessly,  wantonly,  and  willfully  moved  the 
said  train  of  cars  before  plaintiff  could  board  the  same,  and, 
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when  the  nearest  passenger  coach  was  some  30  yards  from  the 
plaintiff,  following  the  directions,  negligently,  carelessly,  wan- 
tonly, and  willfully  given  him  by  the  conductor  of  the  said  train, 
plaintiff  ran  to  meet  the  passenger  coaches,  so  that  he  could 
board  the  train  before  it  moved  rapidly,  and  reached  it  while  it 
was  moving  slow,  and  he  caught  the  iron  arm  of  the  steps  lead- 
ing up  to  the  platform  of  the  coach  attached  to  and  being  a  part 
of  the  said  train,  and,  just  as  he  put  one  foot  on  the  bottom  step 
of  the  steps  leading  up  to  the  platform  of  the  front  part  of  the 
coach  attached  to  and  being  a  part  of  said  train,  a  large  trunk 
which  the  defendant  then  and  there  negligently,  carelessly,  wan- 
tonly, and  willfully  permitted  to  be  on  the  premises  of  the  defend- 
ant, where  passengers  got  off  and  on  trains  passing  on  said  line 
of  railroad,  near  the  railroad  track  on  which  said  train  was  pass- 
ing, and  the  trunk  struck  the  plaintiff  on  the  left  hip  and  knocked 
him  around  between  two  of  the  coaches  of  the  said  train,  and 
plaintiff's  feet  drug  along  on  the  railroad  track  between  the 
coaches,  the  wheels  of  the  next  rear  coach  almost  touching  his 
feet,  but  finally  the  plaintiff  made  a  great  effort  and  swung  or 
threw  himself  round,  opposite  the  arm  of  the  step  to  which  he 
was  holding,  and  by  that  time  the  said  train  was  moving  rapidly, 
and  jerked  and  threw  him  loose  from  the  train,  and  he  fell  hard 
against  the  ground,  whereby  his  back  was  sprained,  wrenched, 
and  injured,  and  made  sore,  and  his  nervous  system  was  shocked 
and  deranged,  and  he  was  badly  frightened,  and  the  agents  and 
servants,  acting  in  the  scope  of  their  duties  and  agency,  then  and 
there  managing  to  control  said  train,  negligently,  carelessly,  wan- 
tonly and  willfully  ran  off  and  left  plaintiff,  sick  and  in  a  crip- 
pled condition,  and  gave  him  no  attention  whatever,  and  he  was 
forced  to  remain  in  the  town  of  McCormick  until  the  next  day 
at  10  o'clock  a.  m.,  before  he  could  get  a  train  to  Parksville,  a 
station  on  the  said  line  of  railroad  where  he  desired  to  go. 

"(5)  That  the  plaintiff  went  upon  the  premises  of  the  said 
defendant  for  the  purpose  of  becoming  a  passenger  on  said  train 
of  defendant,  and  had  more  money  than  enough  to  pay  his  fare, 
and  actually  boarded  the  said  train  as  aforesaid  as  a  passenger. 

"(6)  That  the  plaintiff  was  sick,  and  suffering  bodily  pain 
and  mental  anguish  from  said  injuries,  which  said  injuries  were 
caused  by  the  negligence,  carelessness,  wantonness,  and  will- 
fulness of  the  agents  and  servants  of  the  defendant,  having  the 
control  and  management  of  the  said  train  and  acting  in  the 
scope  of  their  duties  and  agency,  in  not  having  the  ticket  agent 
in  the  stationhouse  or  depot  at  the  time  aforesaid  in  time  for 
passengers  to  buy  tickets  as  advertised  by  the  defendant,  and  by 
the  negligence,  carelessness,  wantonness,  and  willfulness  of  the 
conductor  of  said  train,  acting  in  the  scope  of  their  duties  and 
agency  and  failing  to  see  and  help  the  plaintiff  on  the  train, 
when  he  knew  the  same  would  be  in  motion  before  the  plaintiff 
could  board  it,  and  by  the  negligence,  carelessness,  wantonness, 
and  willfulness  of  the  servants  and  agents  in  charge  of  said  train, 
acting  in  the  scope  of  their  duties  and  agency  in  moving  the  said 
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train  and  starting  from  said  depot  before  the  plaintiff  had 
boarded  the  train,  and  by  the  negligence,  carelessness,  wanton- 
ness, and  willfulness  of  the  defendant  and  its  agents  and  serv- 
ants, acting  in  the  scope  of  their  duties  and  agency  in  permitting 
the  said  large  trunk  to  be  on  tlie  premises  of  the  defendant  so 
near  the  said  railroad  track  that  persons  boarding  the  train  on 
that  side,  if  the  train  were  in  motion,  would  come  in  contact  with 
and  strike  against  the  said  trunk,  by  reason  of  all  and  each  of 
which  said  negligent,  careless,  wanton,  and  willful  acts  plaintiff 
was  injured  as  aforesaid. 

"(7)  That  the  said  injuries  and  bruises  and  sickness  were 
caused  by  the  negligence,  carelessness,  wantonness  and  willful- 
ness of  the  defendant  as  aforesaid. 

"(8)  That  in  consequence  of  said  injuries  and  sickness  and 
bruises  the  plaintiff  has  suffered  great  bodily  pain,  fright,  and 
mental  anguish,  and  is  permanently  injured  in  his  person,  and 
cannot  perform  his  usual  work,  and  will  never  be  able  to  pursue 
his  calling  as  formerly,  to  his  damage  $5,000." 

The  grounds  of  demurrer  are:  "First.  Because  the  allega- 
tions of  the  complaint  do  not  show  negligence  on  the  part  of  the 
defendant.  Second.  Because  it  appears  upon  the  face  of  the  com- 
plaint that  the  injury  the  plaintiff  may  have  received  was  caused 
by  his  own  negligence  and  want  of  due  care.  Third.  Because 
the  allegations  of  the  complaint  show  contributory  negligence  on 
the  part  of  the  plaintiff.'' 

The  circuit  judge  in  a  written  order  sustained  the  defendant's 
demurrer  in  an  order  which  must  be  reported.  After  judgment 
the  plaintiff  appealed  upon  seven  grounds. 

1.  We  will  pass  upon  these  exceptions  in  their  order.  The 
first  ground  of  appeal  is  as  follows:  **Because  the  presiding" 
judge  erred  in  sustaining  the  demurrer  interposed  by  the  defend- 
ant to  the  plaintiff's  complaint,  and  in  dismissing  the  said  com- 
plaint, upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  whereas,  the  complaint  stated 
facts  from  which  the  inference  of  negligence  of  the  defendant 
could  be  drawn.  Second.  The  presiding  judge  passed  upon  the 
question  of  contributory  negligence,  which  was  the  question  for 
the  jury.  Third.  As  to  whose  negligence  was  the  proximate 
cause  of  the  injury  was  a  question  of  fact  for  the  jury,  and  the 
judge  was  without  power  to  decide  it  on  demurrer  to  the  com- 
plaint." We  think  that  there  is  merit  in  this  first  exception, 
because,  when  the  conductor  bade  the  plaintiff  get  aboard  of  this 
train,  and  he  saw  that  the  plaintiff  had  only  one  arm,  and  started 
with  him  to  get  on  the  train,  the  plaintiff  was  entitled  to  be  al- 
lowed to  do  so  before  the  conductor  ordered  the  engineer  to  start 
his  train.  There  were  some  allegations,  therefore,  of  negligence 
of  the  defendant.  Again :  Contributory  negligence  arising  as  it  is 
said  from  the  plaintiff  attempting  to  board  a  train  in  motion, 
acting  as  he  did  upon  the  direction  of  the  conductor  himself, 
these  allegations  are  beyond  the  circuit  judge's  power  to  pass 
upon.     These  were  allegations  of  fact,  which  the  jury  would 
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test  upon  hearing  the  testimony  bearing  thereon.  This  view  is 
clearlv  sustained  by  the  opinion  of  this  court  in  Creech  v.  Rail- 
road Company,  66  S.  C.  528,  533,  45  S.  E.  86,  88.  It  is  there 
said:  **We  will  first  consider  the  complaint  with  a  view  to 
ascertaining  whether  it  stated  such  contributory  negligence  on 
the  part  of  the  plaintiff  as  should  defeat  a  recovery  as  a  matter 
of  law.  For  the  purpose  of  this  question  we,  of  course,  must 
assume  that  the  complaint  states  a  case  of  actionable  negligence 
on  the  part  of  the  defendant;  for  a  question  of  contributory 
negligence  cannot  properly  or  logically  arise  unless  the  defend- 
ant has  been  guilty  of  negligence  which  is  a  proximate  cause  of 
the  injury.  The  case  of  Jarrell  v.  Railroad  Co.,  58  S.  C.  492,  36 
S.  E.  910,  approved  in  Elkins  v.  Railroad  Co.,  64  S.  C.  561,  43 
S.  E.  19,  shows  that,  while  contributory  negligence  is  ordinarily 
a  matter  of  defense,  yet,  if  the  complaint  shows  contributory 
negligence  by  the  plaintiff,  that  would  render  the  complaint  de- 
murrable for  insufficiency,  since  it  contained  allegations  which 
would  defeat  recovery  on  the  cause  of  action  alleged.  With  this 
rule  in  mind  the  circuit  court  examined  the  complaint,  and 
reached  the  conclusion  that  the  facts  stated  did  not  show  con- 
tributory negligence  as  matter  of  law."  We  must  remember 
that  the  defendant's  train  had  been  at  a  standstill  for  at  least  five 
minutes,  and  that  it  did  not  begin  to  move  until  the  conductor 
and  the  plaintiff  were  trying  to  get  upon  it.  No  inference  by 
allegation  appeared  in  the  complaint  as  to  plaintiff's  negligence 
in  thus  trying  to  board  the  train,  or,  if  any  such  inference  could 
be  drawn,  it  would  have  been  the  work  for  the  jury  and  not  for 
the  circuit  judge.  After  a  careful  examination  of  the  allegations 
of  fact,  we  think  that  the  demurrer  should  have  been  overruled, 
and  w^e  therefore  sustain  this  exception  of  the  appellant. 

2.  "Second.  Because  the  presiding  judge  erred  in  deciding  that 
it  was  not  negligence  for  the  defendant  to  have  no  ticket  agent 
in  the  office  just  before  a  regular  passenger  train  was  to  depart, 
whereas  it  was  a  question  of  fact  for  the  jury  whether  it  was 
negligence  or  not,  for,  while  it  was  not  necessary  to  buy  a  ticket 
to  be  transported  as  a  passenger,  it  was  necessary  to  have  a  ticket 
to  get  baggage  checked,  and  the  defendant  ought  to  have  had  an 
agent  in  the  office  to  give  information  to  passengers.  It  was  a 
question  for  the  jur>'."  There  is  nothing  in  this  exception.  No 
act  of  the  Legislature  requires  ticket  agent  to  remain  in  his  office 
after  the  arrival  of  the  train,  though  he  must  be  there  for  30  min- 
utes preceding  the  arrival.  The  law  supposes  that  a  person  will 
attend  to  the  checking  of  his  baggage  before  the  arrival  of  the 
train.  There  is  no  allegation  in  this  complaint  that  plaintiff  had 
a  trunk  to  be  checked.    This  exception  is  overruled. 

"Third.  Because  the  presiding  judge  erred  in  holding  and  de- 
ciding that  the  statement  of  the  conductor  to  the  plaintiff,  *I  am 
going ;  you  had  better  get  on  the  train' — was  a  warning  that  the 
train  was  going  to  move,  and  not  an  invitation  to  get  on  the  train, 
whereas  it  was  a  question  of  fact  for  the  jury  whether  the  con- 
ductor's statements  were  a  warning  that  the  train  was  going 
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to  move  and  not  attempt  to  board  it,  or  an  invitation  to  the  plain- 
tiff to  board  it."  We  sustain  this  ground  of  appeal.  The  circuit 
judge  was  in  error  when  he  passed  on  these  allegations  of  the 
complaint,  susceptible  as  they  were  of  at  least  two  constructions. 

3.  "Fourth.  Because  the  presiding  judge  erred  in  deciding 
that,  if  a  natural  inference  be  drawn  from  the  complaint,  the 
plaintiff  must  have  delayed  further  when  he  and  the  conductor 
went  out  to  the  train  together,  whereas  the  inference  is  to  the 
contrary.  At  any  rate  this  was  a  question  of  fact  that  could  not 
be  decided  on  demurrer,  and  was  a  question  for  the  jury;  and, 
further,  it  raises  the  question  of  contributory  negligence,  which 
judge  has  no  right  to  decide."  We  must  sustain  this  exception. 
It  is  no  part  of  the  duty  of  a  judge,  in  passing  upon  demurrer 
to  the  complaint,  to  employ  his  time  in  drawing  natural  in- 
ferences outside  of  the  allegations  of  the  complaint.  This  ex- 
ception is  sustained. 

4.  "Fifth.  Because  the  presiding  judge  erred  in  holding  and 
deciding  *that  plaintiff  brought  about  the  injury  by  his  own 
fault  and  want  of  care,  if  it  was  manifestly  negligent  for  the 
plaintiff,  having  only  one  hand,  to  attempt  to  board  the  train 
without  the  assistance  of  the  conductor,'  whereas  the  word  'man- 
ifestly' is  not  used  in  the  complaint  at  all,  but  it  is  alleged  there 
that  the  train  was  moving  slowly.  The  question  was  one  for  the 
jury  to  decide  whether  the  conductor  was  negligent  in  not  help- 
ing on  the  train  a  man  with  only  one  hand,  when  he  saw,  the 
complaint  alleges,  that  he  had  only  one  hand,  or  whether  plaintiff 
was  guilty  of  contributory  negligence."  This  court,  in  tiie  case 
of  Madden  v.  R.  R.  Co.,  35  S.  C.  381,  383,  14  S.  E.  713,  28  Am. 
St.  Rep.  855,  where  the  question  was  as  to  error  of  the  circuit 
judge  in  overruling  the  demurrer  based  upon  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  held:  "To  sustain  an  action  like  this,  it  is  necessary 
for  the  plaintiff  to  allege  and  prove  that  she  has  been  injured  in 
her  person  by  the  negligence  of  the  defendant;  the  cause  of 
action  being  the  negligence  of  the  defendant,  whether  of  omission 
or  commission,  followed  by  some  injury  resulting  therefrom. 
There  being  no  question  that  the  fact  of  injury  is  sufficiently 
alleged  in  the  complaint,  the  only  inquiry  is  whether  the  other 
element  in  the  cause  of  action — ^the  negligence  of  the  defendant 
causing  the  injury — ^has  likewise  been  sufficiently  alleged.  Neg- 
ligence being  a  mixed  question  of  law  and  fact,  it  is  not  sufficient 
to  allege  in  general  terms  that  an  injury  has  been  sustained  by 
reason  of  the  negligence  of  the  defendant,  but  the  plaintiff  must 
go  on  and  allege  the  facts  constituting  such  negligence  which,  if 
believed  by  the  jury,  would  be  sufficient  to  warrant  a  finding 
that  the  defendant  had  been  guilty  of  negligence.  So  that  the 
real  inquiry  here  is  whether  the  facts  stated  in  the  complaint  as 
constituting  negligence  are  such  as,  if  believed  by  the  jury,  neg- 
ligence may  be  reasonably  inferred  by  the  jury;  it  being  ex- 
clusively for  the  jury  to  say  whether  negligence  ought  to  be  in- 
ferred from  such  facts."    In  that  same  case,  it  is  a  question  as 
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to  what  aid  should  be  rendered  by  the  conductor  to  a  person 
apparently  infirm  and  whose  infirmity  was  known  to  the  con- 
ductor. The  question  of  negligence  was  a  question  for  the  jury. 
This  exception  is  sustained. 

5.  "Sixth.  Because  the  presiding  judge  erred  in  holding  and 
deciding  'there  is  no  allegation  that  he  did  not  see  the  trunk,  and, 
if  there  had  been  such  allegation,  it  must  be  concluded  by  natural 
law  that,  if  he  had  his  eyes  open,  he  could  not  have  failed  to 
have  seen  an  object,  etc.,'  whereas,  on  demurrer,  nothmg  can  be 
added  to  or  inserted  in  the  complaint  that  the  plaintiff  did  not 
put  there,  and  no  inference  can  be  drawn  from  the  complaint  that 
the  plaintiff  saw  the  trunk  from  the  fact  there  stated,  and  the 
rule  is  that  a  person  is  supposed  to  act  with  care  until  the  con- 
trary be  shown.  At  any  rate,  whether  the  defendant  was  negli- 
gent in  allowing  the  trunk  to  be  on  the  premises,  and  whether 
plaintiff  was  guilty  of  contributory  negh'gence  in  boarding  the 
train  at  the  time  he  did,  and  whether  the  defendar.t  exi.rcised 
extraordinary  care  protecting  its  passenger,  the  plaintiflF,  were 
questions  that  should  have  gone  to  the  jury,  and  not  decided  by 
the  presiding  judge  on  a  demurrer  to  the  complaint."  We  sus- 
tain the  exception  for  the  reasons  set  up  by  the  appellant. 

6.  "Seventh.  Because  the  presiding  judge  erred  in  not  over- 
ruling the  demurrer  to  the  complaint,  and  in  not  deciding  that 
the  complaint  stated  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, as  the  statement  of  facts  gave  inferences  of  negligence  on 
the  part  of  the  defendant  as  to  each  and  all  the  causes  of  action 
jumbled  therein.  The  complaint  was  sufficient,  if  there  was  an 
inference  of  negligence  of  the  defendant  as  to  any  one  of  the 
causes  of  action  therein  set  up."  This  seems  to  be  a  rehash  of 
the  exceptions  already  considered.  Having  sustained  them,  we 
sustain  this  also. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  sustaining  the  demurrer  herein  is  overruled  and  re- 
versed, and  that  this  action  is  remitted  to  the  circuit  court  for 
such  further  action  as  may  be  necessary. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere. 

(Supreme  Court  of  Arkansas,  July  22,  1905.) 
[88  S.  W.  Rep.  995] 

Foreign  Administrator — Married  Woman  as  Administratrix. — Kir- 
bjr's  Dig.  §  6003,  permits  a  foreign  administrator  to  sue  in  the  state, 
and  section  7823  provides  that  the  courts  of  Arkansas  shall  take 
judicial  notice  of  the  laws  of  other  states.  Held  that,  as  a  married 
woman  may  act  as  administratrix  in  the  state  of  New  York,  an  ad- 
ministratrix appointed  in  the  state  of  New  York  might  sue  in  Arkan- 
sas, though  she  had  married  subsequent  to  her  appointment. 

Carriers — ^Negligence — Instructions. — Plaintiff's  mtestate,  on  leav- 
ing a  passenger  coach  placed  on  a  side  track  adjacent  to  the  main 
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track  and  across  from  the  station,  was  killed  by  an  engine  backing: 
on  the  main  track,  and  in  an  action  for  the  death  the  court  instructed 
that  if  defendant  backed  an  engine  between  the  coaches  and  plat- 
form without  a  guard  or  lookout,  without  signal  or  warning  which 
would  reasonably  attract  the  attention  of  a  man  of  ordinary  care, 
defendant  was  guilty  of  negligence;  and  another  instruction  stated 
that  defendant's  only  duty  in  running  the  engine  was  to  use  ordinary- 
care  with  reference  to  the  speed,  to  keep  a  lookout  while  passing: 
through  the  station,  and  to  give  signals,  and  that,  if  such  things  were 
done,  there  was  no  negligence.  Held,  that  such  instructions,  when 
taken  together,  were  correct,  and  not  erroneous  on  the  ground  that 
the  word  "guard"  required  greater  care  than  that  required  by  the 
statute,  Avhich  only  requires  a  lookout  to  be  kept,  and  on  the  ground 
that  it  assumed  the  existence  of  the  fact  that  plaintiffs  intestate  was 
rightfully  on  the  track;  there  being  some  testimony  to  show  that  a 
guard  was  maintained  near  by,  who  warned  persons,  and  the  ques- 
tion as  to  deceased's  right  on  the  track  having 'been  covered  by 
specific   instructions. 

Same — Construing  Instructions  Together. — Plaintiffs  intestate  ac- 
companied a  passenger  needing  assistance  to  a  coach  placed  on  a 
side  track  adjacent  to  the  main  track,  and  across  from  the  station, 
and  was  killed  on  his  return  by  an  engine  backing  on  the  main  track. 
The  evidence  was  conflicting  as  to  whether  intestate  had  enveloped 
his  head  in  his  cape,  so  that  he  could  neither  see  nor  hear  the 
approaching  engine,  or  whether  he  merely  held  it  so  as  to  keep  off 
the  rain  without  obstructing  his  hearing  or  vision.  The  court  in- 
structed that  the  fact  alone  that  plaintiff  pulled  his  cape  over  his 
head  in  such  manner  as  only  partially  to  obstruct  his  ability  to  see  or 
hear  an  approaching  train,  or  both,  and  in  that  condition  went  in 
front  of  an  approaching  engine,  did  not  necessarily  render  him  guilty 
of  contributory  negligence,  but  that  the  question  was  whether  he 
exercised  ordinary  care  and  prudence  under  the  circumstances.  The 
court  also  instructed  that  if  deceased,  in  order  to  keep  off  rain,  en- 
veloped his  head  in  his  cape,  so  as  to  obstruct  his  vision  or  hearing, 
and  so  went  in  front  of  an  engine,  and  was  immediately  killed,  when 
he  would  have  seen  or  heard  it  if  his  hearing  or  vision  was  not  ob- 
structed, he  was  guilty  of  contributory  negligence.  Held,  that  the 
first  instruction  was  not  erroneous 

Same — Contributory  Negligence — Evidence — Question  for  Jury. — 
In  an  action  for  the  death  of  one  killed  by  being  struck  by  a  locomo- 
tive while  crossing  a  railroad  track,  held  a  question  for  the  jury 
whether  he  had  exercised  ordinary  care  and  prudence  under  the  cir- 
cumstances 

Action  for  Death — Widow  as  Administratrix — Remarriage  of 
Widow — Instructions.* — Where,  after  the  commencement  of  an  ac- 
tion by  a  widow,  as  administratrix  of  her  deceased  husband,  to 
recover  damages  for  his  death,  she  remarried,  it  was  proper  to  in- 
struct that  the  jury  should  not  consider  the  remarriage  of  the  widow 
as  affecting  the  assessment  of  damages. 

Appeal — Reversal — Effect — Sufficiency  of  Evidence. — Where,  on 
appeal,  the  evidence  is  found  sufficient  to  support  the  verdict,  but 
the  cause  is  reversed  because  of  erroneous  instructions,  the  finding 
as  to  the  sufficiency  of  the  evidence  is  not  conclusive  on  the  next 
appeal   after  a   retrial. 

Carriers— Person  Assisting  Passenger— Right  to  Be  on  Tracks-f 
— One  passing  over  tracks  bctw^een  the  platform  of  a  station  and  a 

♦For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
plaintiffs  remarriage  on  the  amount  of  damages  recoverable  in  an 
action  by  a  woman  for  the  death  of  her  husband,  see  foot-notes  ap- 
pended to  Chicago  &  E.  I.  R.  Co.  v,  Driscoll  (111.),  lo  R.  R.  R.  4i3» 
33  Am.  &  Eng.  R.  Cas.,  N.  S.,  4i3- 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  with  respect  to  persons  assisting  or  accompany- 
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coach  which  is  open  to  receive  passengers,  he  being  engaged  in  as- 
sisting an  embarking  passenger,  or  in  looking  about  and  after  the 
passenger's  welfare,  has  a  right  to  rely  on  an  implied  assurance  that 
the  way  is  clear. 

Death — Damages — Excessive  Damages. — Where,  in  an  action  for 
death,  it  appeared  that  deceased  was  29  years  old,  vigorous  and 
healthy,  a  practical  printer,  receiving  a  salary  of  $2,000  a  year,  in 
addition  to  which  he  earned  $180  a  year  by  giving  certain  instruction 
in  a  college,  that  he  sometimes  did  night  work,  for  which  he  received 
extra  pay,  and  that  he  contributed  most  of  his  income  to  the  support 
of  his  wife  and  infant  child,  a  verdict  for  $13,190  was  not  excessive. 

Same — Intere8t.t — In  an  action  for  death  plaintiff  was  entitled  to 
interest  at  the  rate  of  6  per  cent,  per  annum  on  the  amount  of  dam- 
ages from  the  date  of  deceased's  death  to  the  date  of  recovery. 

ing  their  passengers,  see  foot-note  appended  to  Bishop  v.  Illinois 
Cent.  R.  Co.  (Ky.),  11  R.  R.  R.  328,  34  Am.  &  Eng.  R.  Cas.,  N.  S.. 
^%\  Flaherty  v.  Boston  &  M.  R.  R.  (Mass.),  14  R.  R.  R.  246,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  246. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
interest    on    the    amount   of    damages    recovered    in    negligence    and 
eminent  domain  cases,  see  note  19  Am.  &  Eng.  R.  Cas.,  X.  S.,  628  (in 
actions  against  carriers);  note   11   Am.   &  Eng.   R.   (Tas.,   X.   S.,  336 
(actions  for  killing  stock) ;  R.  A.  Lee  &  Co.  v.  St.  Louis,  etc.,  Ry.  Co. 
(N.  Car.),  14  R.  R.  R.  260,  Z7  Am.  &  Eng.  R.  Cas.,  X.  S.,  260  (delay 
in  delivering  freight);  Louisville  &  X.  R.  Co.  v.  Fort  (Tenn.),  12  R. 
R.  R.  276,  35  Am.  &  Eng.  R.  Cas.,  X.  S.,  276  (on  amount  of  loss  by 
fire  set  by  locomotive);  Ortolano  v.  Morgan's  L.,  etc.,  Co.   (La.),  7 
R.  R.   R.   103,  30  Am.  &  Eng.   R.  Cas.,  X.   S.,   103   (on  judgment  in 
action  for  tort);  Southern  Pac.  Co.  v.  Arnett   (C.  C.  A.),   10  R.   R. 
R-  538»  33  Am.   &  Eng.   R.   Cas.,   X.   S.,  538   (question   for  court   in 
action  on   contract;   question  for  jury  in  action  for  tort);   Black  v. 
Minneapolis  &  St.  L.  R.  Co.  (Iowa),  9  R.  R.  R.  211,  32  Am.  &  Eng. 
R.  Cas.,  X.  S.,  211  (action  for  damages  from  fire  set  by  locomotive); 
City  of  Lincoln  v.  Lincoln  St.   Ry.   Co.   (Xeb.),  7  R.   R.   R.  892,  30 
Am.   &  Eng.   R.   Cas.,   X.   S.,  892   (on   delinquent   local   assessments, 
under  Nebraska   statute);   Southern   Ry.   Co.  v.   Horner   (Ga.),   3   R. 
R.  R.  47,  26  Am.  &  Eng.  R.  Cas.,  N.  S..  47   (interest  in  actions  ex 
delicto  cannot  be  recovered);  Lough  v.  Minneapolis  &  St.  L.  R.  Co. 
(Iowa),  2  R.  R.  R.  375,  25  Am.  &  Eng.  R.  Cas.,  X.  S.,  37?  ion  award 
in  eminent  domain  proceedings;  see  also  note,  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  409);  Blair  v.  Sioux  City  &  P.  Ry.  Co.  (Iowa),  10  Am.  &  Eng. 
R.  Cas.,  N.  S.,  306;  St.  Louis,  O.  H.  &  C.  Ry.  Co.  v.  Fowler  (Mo.). 
10  Am.  &  Eng.  R.  Cas.,  X.  S.,  405  (personal  injury  cases);  Cumber- 
land &  P.  R.  Co.  V.  State  (Md.),  20  Am.  &  Eng.  R.  Cas.,  X.  S.,  754 
(on  amount  of  judgment  against  railroad   for  taxation);   Illinois   C. 
R.  Co.  V.  Southern  S.  &  C.  Co.  (Tenn.),  18  Am.  &  Eng.  R.  Cas.,  X. 
S.,  276;  Missouri,  K,  T.  Ry.  Co.  v.  Truskett  (Ind.  Terr.),  17  Am.  & 
Eng.   R.   Cas.,   N.    S.,   27^    (actions   against   carriers   of   freight);    St. 
Louis,  etc.,  Ry.  Co.  v.  Fowler  (Mo.),  10  Am.  &  Eng.  R.  Cas.,  X.  S., 
405  (on  award  in  eminent  domain  proceedings);   Haner  v.  X'orthern 
Pac.  Ry.  Co.   (Idaho),  19  Am.  &  Eng.  R.  Cas.,  X.  S.,  620  (must  be 
claimed  in  complaint  in  action  for  negligence);  Blair  v.  Sioux  City 
&  P.  Ry.  Co.  (Iowa),  10  Am.  &  Eng.  R.  Cas.,  X.  S.,  306,  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  363   (on  damages   recovered  under  penal  stat- 
ute); Western  &  A.  R.  Co.  v.  Brown  (Ga.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  107;  Western  &  A.  R.  Co.  v.  Calhoun  (Ga.),  11   Am.  &  Eng. 
R.  Cas.,  X.  S.,  334;  St.   Louis  S.  W.   Ry.   Co.  r.   Chambliss    (Tex.), 
18  Am.  &  Eng.  R.  Cas.,  X.  S.,  204  (on  value  of  stock  killed);  Becker 
V,  Philadelphia  &  R.  T.  R.  Co.  (Pa.),  6  Am.  &  Eng.  R.  Cas.,  X.  S., 
174;  Bellingham  Bay  &  British  Columbia  R.  Co.  v.  Strand  (Wash.), 
3  Am.   &  Eng.  R.  Cas.,  X.  S.,  171;  Xational  Docks,  etc.,  R.   Co.  v. 
Pennsylvania  R.  Co.  (X.  J.),  3  Arn.  &  Eng.  R.  Cas.,  X.  S.,  169  (on 
award  in  eminent  domain  proceedings). 
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Appeal  from  Circuit  Court,  Hot  Springs  County;  Alexander 
M.  Duffie,  Judge. 

Action  by  Regina  Tomlinson,  afterwards  Regina  Cleere,  as 
administratrix  of  the  estate  of  Arthur  Tomlinson,  deceased, 
against  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.     Affirmed. 

This  action  was  brought  by  the  widow  and  administratrix  of 
the  estate  of  Arthur  Tomlinson,  deceased,  against  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  to  recover  dam- 
ages for  his  death.  The  case  has  been  here  on  a  former  appeal, 
and  the  facts  are  fully  stated  in  the  former  opinion.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V,  Tomlinson,  69  Ark.  489,  64  S.  W.  347. 
After  the  case  was  remanded,  a  change  of  venue  was  taken  to 
Hot  Spring  county,  where  a  trial  was  had,  which  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff  for  $20,000  dam- 
ages. Before  the  trial  the  defendant  filed  a  plea  in  abatement  as 
an  amendment  to  its  answer,  setting  forth  the  intermarriage  of 
the  plaintiff  with  one  Martin  J.  Cleere  since  the  commencement 
of  the  action.  The  plaintiff  responded,  admitting  such  inter- 
marriage, and  asked  that  the  cause  proceed  in  her  name,  Regina 
Tomlinson  Cleere,  as  administratrix,  and  that  her  husband  be 
joined  with  her  in  the  suit.  She  asked  that  she,  in  her  own  in- 
terest as  widow,  and  Arthur  T.  Tomlinson,  the  infant  son  and 
only  heir  at  law  of  said  decedent  as  the  next  of  kin,  be  also  made 
parties  plaintiff.  These  requests  of  the  plaintiff  were  granted 
by  the  court,  and  the  cause  proceeded  accordingly.  The  final 
judgment  of  the  court  awarding  damages  was  rendered  only  in 
favor  of  the  administratrix. 

B,  S.  Johnson,  for  appellant. 

Ashley  Cockrill  and  Murphy  &  Mehaffy,  for  appellee. 

McCuLLOCH,  J.  (after  stating  the  facts).  1.  The  initial  ques- 
tion presented  for  our  consideration  is,  should  the  action  have 
been  abated  on  account  of  the  remarriage  of  the  administratrix  ? 
In  passing  upon  that  point  we  waive  the  question  whether,  con- 
ceding that  the  remarriage  of  the  administratrix  ipso  facto  re- 
voked her  letters,  and  left  no  administration  pending,  the  widow 
and  heir  at  law  could  properly  be  made  parties  plaintiff,  and  the 
cause  allowed  to  proceed  in  their  names.  This  was  done,  and  the 
cause  proceeded  in  their  names,  as  well  as  in  the  name  of  the 
administratrix,  though  the  final  judgment  was  rendered  in  favor 
of  the  administratrix.  The  statute  provides  that  "every  such 
action  shall  be  brought  by  and  in  the  name  of  the  personal  repre- 
sentative of  such  deceased  person,  and  if  there  be  no  personal 
representatives,  then  the  same  may  be  brought  by  the  heirs  at  law 
of  such  deceased  person."  Kirby's  Dig.  §  6290.  But  we  up- 
hold the  ruling  of  the  court  upon  a  different  ground  from  that  of 
the  right  of  the  widow  and  heir  to  be  substituted  as  parties  plain- 
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tiff.  The  plaintiff  derived  her  powers"  from  letters  of  adminis- 
tration issued  to  her  from  the  proper  court  exercising  probate 
jurisdiction  in  the  state  of  New  York,  where  the  decedent  lived 
and  claimed  his  citizenship  at  the  time  of  his  death,  and  where 
the  plaintiff  also  resided.  A  foreign  executor  or  administrator 
is  permitted,  by  the  statutes  of  this  state,  to  sue  here.  Kirby's 
Dig.  §  6003.  Under  the  laws  of  that  state,  which  must  control 
us  in  determining  the  question,  and  of  which  we  take  judicial 
knowledge  (Act  April  11,  1901,  Kirby's  Dig.  §  7823),  married 
women  are  legally  capable  of  acting  as  administratrices,  and,  that 
being  true,  it  necessarily  follows  that  the  marriage  of  an  admin- 
istratrix did  not  revoke  her  letters.  The  course  of  legislation  in 
that  state  on  the  subject  is  reviewed  in  the  case  of  Re  Benj. 
Curser  Estate,  89  N.  Y.  401.  See,  also,  Hamilton  v.  Lew,  41  S. 
C.  374,  19  S.  E.  610;  Moss  v,  Rowland,  3  Bush,  SOS;  Railway 
Co.  z\  Cutter,  Adm'x,  16  Kan.  S68.  No  error  was  committed 
in  refusing  to  sustain  the  plea  in  abatement. 

2.  Numerous  errors  are  assigned  in  the  giving  of  instructions 
asked  by  plaintiff  and  in  refusing  to  give  certain  instructions  and 
modifying  others  asked  by  the  defendant.  Nine  separate  in- 
structions were  given  at  the  request  of  the  plaintiff  and  IS  at  the 
request  of  the  defendant,  some  of  which  were  modified.  All  of 
them  need  not  be  copied  here,  but  only  such  as  we  deem  it  im- 
portant to  discuss.  Instruction  No.  3  given  at  plaintiff's  request 
is  as  follows:  "(3)  If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  defendant  railway  backed  one  of  its  engines  over  a 
track  between  the  coaches  and  the  platform,  without  a  guard  or 
lookout,  or  not  having  such  guard  or  lookout,  without  signal  or 
warning  which,  under  the  circumstances,  would  reasonably  at- 
tract the  attention  of  a  man  of  ordinary  care  and  prudence,  who 
was  rightfully  engaged  in  passing  between  the  coaches  and  the 
station  platform,  the  railway  was  guilty  of  negligence,  and  you 
should  so  find."  Error  is  alleged  in  that  the  word  "guard"  is 
used  in  the  instruction,  though  the  statute  only  requires  a  lookout 
to  be  kept ;  and  that  the  instruction  assumes  the  existence  of  the 
fact  that  plaintiff's  intestate  was  rightfully  upon  the  track.  We 
do  not  think  that  the  instruction  is  open  to  either  of  the  objections 
named.  The  court  was  there  telling  the  jury  what  would  con- 
stitute negligence  on  the  part  of  the  railway  company.  It  is  true 
the  statute  only  requires  that  a  lookout  be  kept,  but  the  court  in 
effect  said  that  if  either  a  guard  or  lookout  was  kept,  or  if,  in 
the  absence  of  such  guard  or  lookout,  such  signals  or  warnings 
were  given  as  would,  under  the  circumstances,  reasonably  attract 
the  intention  of  a  man  of  ordinary  care  and  prudence  rightfully 
engaged  in  passing  between  the  coaches  and  station,  then  the 
company  was  guilty  of  no  negligence.  An  instruction  on  that 
subject  which  omitted  the  word  "guard"  would  have  been 
erroneous  and  prejudiciil  to  appellant's  interest,  as  there  was 
some  testimony  tending  to  show  that  a  guard  was  maintained 
near  by,  who  warned  persons  about  the  tracks,  and  in  the 
face  of  that  testimony  it  would  have  been  improper  to  in- 
17  ^  R  R— 5 


66  Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

St.  Louis,  etc.,  Ry.  Co.  v,  Cleere 

struct  the  jury  that  the  failure  to  keep  a  lookout  was  negli- 
gence. On  the  other  hand,  if  the  servants  of  the  company 
kept  neither  a  guard  nor  lookout,  nor  gave  signals  or  warnings 
such  as  would  reasonably  attract  the  attention  of  a  man  of  or- 
dinary care  and  prudence  rightfully  engaged  in  passing  between 
the  station  and  the  coaches,  then  open  for  the  reception  of  pas- 
sengers, then  they  were  guilty  of  negligence,  and  the  jury  were 
properly  so  instructed.  This  instruction  must,  of  course,  be  con- 
sidered in  connection  with  the  others,  and  particularly  the  follow- 
ing, given  at  the  instance  of  the  defendant:  "(17)  The  court 
instructs  the  jury  that  defendant's  only  duty  in  running  said 
engine  was  to  use  ordinary  care  with  reference  to  speed  of  same, 
to  keep  a  lookout  while  passing  through  the  station,  and  to  gfive 
signals  by  ringing  the  bell;  and  if  the  proof  shows  that  these 
things  were  done,  then  there  was  no  negligence,  and  your  verdict 
should  be  for  defendant."  The  two,  when  read  together,  con- 
stitute a  correct  and  complete  exposition  of  the  law  on  the  ques- 
tion of  negligence  as  applicable  to  the  facts  of  this  case,  and 
were  quite  as  favorable  to  appellant  as  the  facts  warranted.  No 
higher  degree  of  care  was  exacted  of  appellant's  servants  by  the 
instruction  complained  of  than  is  done  by  the  following  language 
contained  in  the  fourteenth  instruction  asked  by  appellant's  coun- 
sel, viz.:  "Although  it  is  the  duty  of  the  railway  company  by 
lookout,  by  bell  signals,  and  by  such  other  means  as  ordinary 
prudence  may  dictate,  to  endeavor  to  protect  him,  it  has  the  right 
to  assume  that  he  has  knowledge  of  his  surroundings,  and  knows 
that  the  engines  and  trains  may  pass,  and  that  he  will  use  ordi- 
nary care  to  protect  himself,"  etc.  Nor  does  the  instruction  in- 
volve an  assumption  by  the  court  of  the  fact  that  Tomlinson  was 
rightfully  upon  the  track.  The  question  whether  he  was,  at  the 
time  he  was  killed,  crossing  the  tracks  upon  the  invitation  of  the 
railway  company,  was  the  chief  point  at  issue  in  the  case,  and  the 
proof  and  instructions  were  directed  specifically  to  it.  All  the 
instructions  must  be  considered  together,  and  the  question  was 
plainly  submitted  to  the  jury  for  determination  upon  instructions 
given  at  the  instance  of  each  party,  and  the  jury  could  not  pos- 
sibly have  understood  that  the  existence  of  that  fact  was  as- 
sumed by  the  court.  Brinkley  Car  Works  v.  Cooper  (Ark.), 
87  S.  W.  645;  Fort  v.  State,  52  Ark.  180,  11  S.  W.  959,  20  Am. 
St.  Rep.  163.  The  eighth  instruction,  given  at  the  request  of 
the  defendant,  is  an  example  of  the  manner  in  which  the  ques- 
tion was  submitted :  "One  who,  after  having  escorted  a  passen- 
ger to  his  coach,  leaves  the  coach,  and  then  returns  without  any 
necessity  therefor,  and  for  his  own  pleasure  merely,  is  a  licensee, 
and  cannot  be  said  to  have  returned  upon  an  implied  invitation 
of  the  carrier,  and  the  carrier  owes  him  no  duty  save  to  keep  a 
lookout,  and  not  to  wantonly  injure  him.' 

The  next  assignment  of  error  is  in  the  giving  of  instruction 
No.  7  asked  by  the  plaintiff,  which  is  as  follows:  "(7)  You  are 
instructed  that  the  fact  alone,  if  proved,  that  Tomlinson  pulled 
his  cape  over  his  head  in  such  manner  as  only  partially  to 
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obstruct  his  ability  to  see  or  hear  an  approaching  train,  or  both, 
and  in  that  condition  stepped  or  walked  in  front  of  an  approach- 
ing engine,  does  not  necessarily  render  him  guilty  of  contribu- 
tory negligence;  the  question  for  you  to  determine  being  then 
whether  Tomlinson  exercised  ordinary  care  and  prudence  under 
the  circumstances."  The  court  also  gave,  in  the  following 
modified  form,  instructions  on  the  subject  of  contributory  neg- 
ligence, asked  by  appellant,  viz.:  "(7)  The  court  charges  the 
jury  that  if  they  find  from  the  evidence  that  Tomlinson,  in  order 
to  keep  the  rain  off,  enveloped  his  head  in  the  cape  or  hood  of  his 
coat  just  before  he  passed  upon  the  track,  so  as  to  obstruct  his 
vision  or  hearing,  and  in  this  condition  stepped,  ran,  or  walked 
upon  defendant's  track  immediately  in  front  of  a  backing  engine, 
and  was  inmiediately  struck  and  killed  by  it,  when  he  would  have 
seen  or  heard  the  engine  approaching  had  his  vision  or  hearing 
not  been  obstructed,  then  he  was  guilty  of  contributory  negli- 
gence, and  your  verdict  should  be  for  the  defendant."  "(9)  If 
fte  jury  find  from  the  evidence  that  the  deceased  attempted  to 
cross  over  one  of  defendant's  tracks  during  a  heavy  rain,  with 
his  head  and  ears  so  muffled  up  as  to  obstruct  his  hearing  or 
seeing  an  approaching  engine,  and  in  making  such  an  attempt 
stepped  in  front  of  a  moving  engine,  was  struck,  and  killed,  then 
the  court  tells  you  that  he  was  guilty  of  contributory  negligence, 
and  there  can  be  no  recovery  against  the  defendant."  And  the 
following  in  the  form  asked  by  appellant,  viz.:  ''(15)  If  the 
jury  find  from  the  evidence  that  Tomlinson  pulled  his  cape  or 
hood  over  his  head,  covering  his  eyes  and  ears  so  that  he  could 
only  see  directly  in  front,  and  in  this  condition  plunged  on  the 
track  just  before  the  tender  of  the  backing  engine,  then  he  was 
guilty  of  contributory  negligence,  and  your  verdict  should  be  for 
the  defendant."  This  court,  on  the  former  appeal  of  this  case, 
said:  "While  it  cannot  be  said  as  a  matter  of  law  that  a  per- 
son crossing  a  track  of  a  railroad  by  invitation  of  the  company 
should,  under  all  circumstances,  look  and  listen  for  approaching 
trains,  neither,  on  the  other  hand,  can  it  be  said  that  they  should 
not  do  so;  the  question,  as  before  stated,  being  usually  one  for 
the  jury  to  determine.  Yet  certainly  a  person  in  such  situation 
should  not  lose  sight  of  the  fact  that  he  is  in  a  place  of  danger 
to  a  careless  person.  He  should  not  close  his  eyes  or  stop  his 
ears  so  that  warning  of  danger  would  not  reach  him."  It  will 
be  observed  that  the  court  did  not  hold  that  a  partial  obstruction 
to  the  sight  or  hearing  would  necessarily  be  contributory  negli- 
gence, but  said  that,  if  Tomlinson  "pulled  his  cape  over  his  head, 
covering  his  eyes  and  ears,  so  that  he  could  see  directly  in  front 
only,  and  plunged,  in  this  condition,  on  the  track,  just  before 
the  tender  of  a  backing  engine,"  he  was  guilty  of  such  negli- 
gence as  would  bar  a  recovery.  In  other  words,  it  was  held  that 
Tomlinson's  failure  to  look  and  listen  was  not  necessarily  negli- 
gence, but  that  if  he  obstructed  his  vision  and  hearing  so  as  to 
put  it  beyond  his  power  to  see  or  hear,  he  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence.    It  follows  from  this  that 
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if,  in  crossing  the  track,  he  pulled  his  cape  over  his  head  in  such 
manner  as  only  partially  to  obstruct  his  vision  or  hearing,  and 
not  to  put  it  beyond  his  power  reasonably  to  hear  the  approach- 
ing engine,  then  it  cannot  be  said,  as  a  matter  of  law,  that  he  was 
guilty  of  negligence,  but  it  was  a  question  for  the  jury  to  de- 
termine whether  or  not  he  exercised  ordinary  care  and  pru- 
dence under  the  circumstances.  To  hold  that,  as  a  matter  of 
law,  he  could  not  with  prudence  even  slightly  or  partially  ob- 
struct his  vision  or  hearing,  would  be  to  declare  that  he  must 
have  looked  or  listened — ^the  very  thing  which  the  court  in  the 
former  opinion  in  this  case  would  not  declare,  but  said  that  it 
should  be  submitted  to  the  jury  as  a  question  of  fact.  The  court 
said:  "If,  then,  a  passenger  or  his  escort  is  injured  while 
attempting  to  pass  an  intervening  track  to  reach  a  depot  or 
train,  when  the  circumstances  justify  him  in  believing  that  he  is 
invited  by  the  company  to  pass  over  the  track,  it  becomes  a 
question  for  the  jury,  after  considering  all  the  circumstances, 
to  say  whether  or  not  he  is  guilty  of  ordinary  care.  In  de- 
termining that  question  the  jury  should,  no  doubt,  consider 
whether  he  did  or  did  not  look  and  listen,  along  with  the  other 
circumstances  in  proof ;  but  the  mere  fact,  if  proved,  that  he  did 
not  look  or  listen,  does  not,  under  such  circumstances,  con- 
clusively establish  negligence,  it  being  for  the  jufly  to  say 
whether  he  should  have  looked  or  listened,  and  whether,  under 
all  the  circumstances,  he  was  guilty  of  negligence  or  not."  We 
do  not  think  there  was  any  error  in  giving  the  instruction  com- 
plained of,  especially  in  connection  with  those  herein  quoted  on 
the  same  subject.  They  were  entirely  harmonious,  and  in  no 
wise  inconsistent  with  each  other  or  with  the  former  opinion  of 
the  court,  which  is  established  as  the  law  of  this  case. 

Appellant  also  complained  on  account  of  the  giving  of  an  in- 
struction asked  by  the  plaintiff  to  the  effect  that  the  jury  should 
not  consider  the  remarriage  of  the  widow  as  affecting  the  assess- 
ment of  damages.  This  was  a  correct  instruction,  as  it  was  not 
proper  for  the  jury  to  consider  the  remarriage  of  the  widow 
to  reduce  the  amount  of  the  damage.  The  defendant  alleged 
the  remarriage  in  its  amended  answer,  and  the  fact  was  brought 
out  in  the  proof ;  hence  it  was  not  improper  for  the  court  to  tell 
the  jury  that  they  could  not  consider  it  in  assessing  the  damages. 
In  Railway  Co.  v.  Maddry,  57  Ark.  306,  21  S.  W.  472,  this 
court  said:  "The  reason  is  that  a  right  of  action  arises  at  the 
time  of  the  death  to  recover  just  what  was  lost  by  it,  and  that  the 
loss  thus  occasioned  is  none  the  less,  even  though  the  injured 
party  thereafter  acquire,  through  his  own  skill  or  industry,  or 
the  charity  or  affection  of  another,  more  than  he  lost."  The 
precise  question  was  passed  upon  in  Davis  v,  Ganarneiri,  45  Ohio 
St.  470,  IS  N.  E,  350,  4  Am.  St.  Rep.  548,  and  it  was  held  that 
damages  to  the  husband  for  the  loss  of  his  wife  could  not  be 
reduced  by  proof  that  he  has  married  a  second  wife,  who  per- 
formed the  services  for  him  formerly  performed  by  his  first 
wife.    We  cannot  agree  with  learned  counsel  that  "the  pecuniary 
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loss  of  the  wife  by  the  death  of  her  husband  was  in  a  manner 
recouped  by  her  second  marriage,  and  her  loss  could  and  should 
extend  only  up  to  such  time  as  she  married  the  second  time,  and 
not  up  to  the  probable  life  of  her  deceased  husband."  To  so 
hold  could  but  lead  to  an  inquiry  as  to  the  comparative  earning 
capacity  of  the  two  husbands  and  the  amounts  of  their  respective 
contributions  to  the  support  of  the  wife. 

We  find  no  error  in  the  refusal  and  modification  of  certain 
other  instructions  asked  by  the  defendant.  The  fifth  instruction 
withdrew  from  the  consideration  of  the  jury  the  question 
whether  there  should  have  been  lights  upon  the  moving  engine 
and  tender,  and  was  properly  refused,  as  there  was  some  testi- 
mony tending  to  show  that  it  was  dark  enough  to  require  lights 
so  as  to  enable  those  passing  over  the  tracks  to  observe  the  ap- 
proach of  the  engine.  The  other  refused  instructions  involved 
a  declaration  that  the  failure  to  "look  and  listen"  on -the  part  of 
Tomlinson  was  negligence,  when  the  court  in  the  former  opinion 
in  this  case  held  that  such  failure  was  a  question  of  care  and 
prudence  to  be  submitted  to  the  jury.  The  instructions  were 
contrary  to  the  law  of  the  case  announced  in  the  former  opinion, 
and  were  properly  refused. 

3.  Counsel  for  appellant  strenuously  urge  that  the  testimony 
was  insufficient  to  support  the  verdict.  We  do  not  agree  with 
the  contention  of  counsel  for  appellee  that  the  decision  of  this 
court  on  the  former  appeal,  reversing  the  case  for  a  new  trial, 
is  conclusive  of  the  question  of  the  sufficiency  of  the  evidence  in 
support  of  the  verdict  of  the  jury  on  the  retrial.  We  have  re- 
cently held  to  the  contrary.  Heard  v.  Ewan  (Ark.)  85  S.  W. 
240.  But  we  think  the  testimony  on  the  trial  anew,  as  upon  the 
former  trial,  was  sufficient  to  sustain  the  verdict.  The  jury  were 
warranted  in  finding,  and  before  returning  the  verdict  under  the 
instructions  they  received  from  the  court  must  have  found,  that 
the  servants  of  the  railway  company  backed  the  engine  and 
tender  at  a  rapid  speed  between  the  coaches  and  depot  without 
keeping  an  efficient  lookout,  and  without  giving  warning  of  its 
approach  by  bell  or  whistle.  This,  the  court  has  said,  was  neg- 
ligence under  the  circumstances,  the  coaches  being  then  open  for 
the  reception  of  passengers,  and  passengers  and  their  friends 
passing  to  and  fro,  as  the  evidence  tended  to  show.  They 
were  warranted  in  finding  that  Tomlinson  was  killed  either 
on.  his  return  from  a  trip  to  the  coach  made  by  him  to  assist 
an  embarking  passenger,  or  on  his  return  from  a  second  trip, 
made  to  look  after  the  comfort  and  welfare  of  the  passen- 
ger; and  this  court  has  said  that,  if  that  be  true,  his  entry 
upon  the  premises  of  the  railway  company  was  upon  its  im- 
plied invitation,  and  that  he  had  the  right  to  rely  upon  an 
implied  assurance  that  the  way  was  clear.  They  were  war- 
ranted in  finding,  and  must  have  found  in  order  to  reach  a  ver- 
dict under  the  instructions  given  them,  that  he  did  not,  when  he 
went  upon  the  track,  have  his  head  so  enveloped  in  the  cape  or 
hood  of  his  coat  as  to  prevent  his  seeing  or  hearing  the  signals 
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from  an  approaching  engine.  This  court  said  that  under  those 
circumstances  it  could  not  be  said  as  a  matter  of  law  that  he 
was  guilty  of  contributory  negligence,  but  it  became  a  question 
for  the  jury,  after  considering  all  the  circumstances,  to  say 
whether  or  not  he  failed  to  exercise  ordinary  care. 

It  is  claimed  that  the  verdict  is  excessive.  Tomlinson  was  at 
the  time  of  his  death  29  years  old,  a  vigorous,  healthy  man,  and, 
according  to  the  mortality  table  introduced  in  evidence,  had  an 
expectancy  of  35  years.  He  was  possessed  of  a  good  education 
had  at  the  age  of  18  become  a  practical  printer,  and  advanced 
rapidly  in  his  trade.  At  the  time  of  his  death  he  was  chief  of 
the  stationery  division  in  the  Department  of  the  Interior  at 
Washington,  receiving  a  salary  of  $2,000  per  annum,  and  in 
addition  to  this  he  was  earning  a  salary  of  $180  per  annum  as 
professor  of  military  tactics  in  a  college  in  the  city  of  Washing- 
ton. It  is  also  shown  that  he  sometimes  did  night  work  in  the 
government  department,  for  which  he  received  extra  pay.  There 
was  sufficient  evidence  to  base  a  finding  of  his  gross  eaming^ 
capacity  at  the  time  of  his  death,  to  say  nothing  of  the  probability 
that  a  man  of  his  character  and  ability,  as  shown  by  the  evidence, 
would  increase  his  earning  capacity,  at  the  sum  of  $2,500  per 
annum ;  and  the  plaintiff  testified  that  he  spent  a  small  portion  of 
it  on  himself,  the  remainder  being  contributed  to  the  support  of 
his  wife  and  child.  Putting  the  net  earning  contributed  to  plain- 
tiff and  the  child  at  one-half  of  the  gross  earnings,  $1,250,  it 
would  require  the  sum  of  $18,125  to  purchase  an  annuity,  calcu- 
lating at  6  per  cent,  interest,  for  that  sum.  This  leaves  out  of 
account  the  other  element  of  damages,  viz.,  the  loss  of  the  physi- 
cal and  moral  training  by  the  father  to  the  child.  It  is  shown 
that  he  was  an  affectionate  father,  and  was  qualified  and  would 
probably  have  bestowed  great  care  and  attention  upon  the  train- 
ing of  his  child,  who  was  two  years  old  at  the  time  of  his  death.. 

The  plaintiff  was  entitled  to  interest  at  the  rate  of  6  per  cent, 
per  annum  on  the  amount  of  the  damages  from  the  date  of  Tom- 
linson's  death,  when  the  cause  of  action  arose,  to  date  of  recov- 
ery. Computing  interest  at  that  rate  on  an  estimate  of  damages 
at  $13,190  from  July  8,  1894,  the  date  of  Tomlinson's  death,  up. 
to  February  14,  1903,  the  date  of  the  judgment,  would  make  a 
total  of  $20,000,  principal  and  interest.  The  evidence  warranted 
the  amount  assessed  by  the  jury. 

The  judgment  is  affirmed. 

Hill,  C.  J.,  not  participating. 
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(Supreme  Court  of  Arkansas,  July  22,  1905.) 
[88  S.  W.  Rep.  looi.] 

Venue—Transitory  Actions— Action  for  Death  by  Wrongful  Act.* 

— ^An  action  for  death  by  wrongful  act  is  transitory. 

Removal  of  Causes — Diverse  Citizenship. — An  action  by  a  citizen 
and  resident  of  the  Indian  Territory  against  a  citizen  of  a  state  is  not 
removable  to  the  federal  court  on  the  ground  of  diversity  of  citizen- 
ship. 

Same — ^Time  for  Filing  Application. — An  amended  petition  for  re- 
moval of  a  cause  to  the  federal  court  was  filed  too  late  when  filed 
after  the  time  allowed  by  the  statute  for  the  filing  of  answers  to  com- 
plaints. 

Carriers — Injuries  to  Passenger  Boarding  a  Train — Evidence — In- 
structions— Where,  in  an  action  against  a  railway  company  for  the 
death  of  a  passenger,  it  was  shown  that  decedent  stood  with  one 
foot  on  the  step  of  a  car  and  with  the  other  on  the  platform  for  a 
few  minutes,  that  the  train  was  moved  back  suddenly,  throwing  him 
under  it,  an  instruction  that,  if  the  position  of  decedent  contributed 
to  his  death  he  was  guilty  of  <:ontributory  negligence,  precluding  a 
recovery,  unless  defendant  discovered,  or  m  the  exercise  of  ordinary 
care  ought  to  have  discovered,  his  dangerous  position,  was  er- 
roneous. 

Trial — Conduct  of  Counsel— Argument — Prejudicial  Error. — The 
court  erred  in  permitting  counsel  for  plaintiff  to  state  to  the  jury, 
over  defendant's  objection,  that  under  the  evidence,  if  the  employees 
of  the  company  saw,  or  by  the  exercise  of  ordinary  care  could  have 
seen,  him  in  that  position,  the  company  should  have  warned  him, 
however  negligent  he  was,  was  prejudicial  error. 

Appeal  from  Circuit  Court,  Sebastian  County,  Ft.  Smith  Dis- 
trict; Styles  T.  Rowe,  Judge. 

Action  by  Ida  L.  McGinty  in  her  own  right  and  as  next  friend 
of  Lucretia  A.  McGinty  and  others  against  the  Kansas  City 
Southern  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

This  action  was  brought  by  Ida  L.  McGinty,  in  her  own  right, 
and  as  next  friend  of  Lucretia  A.  McGinty,  Bernice  W.  Mc- 
Ginty, and  Lois  L.  McGinty,  against  the  Kansas  City  Southern 
Railway  Company,  to  recover  judgment  for  the  damages  to  them 
caused  by  the  killing  of  Joseph  W.  McGinty  by  the  negligent 
operation  of  defendant's  railway.  Ida  L.  is  the  widow  of  the 
deceased,  and  Lucretia  A.,  Bernice  W.,  and  Lois  L.  McGinty 
are  minors  and  the  children  of  Joseph  W.  and  Ida  L.  McGinty. 
The  widow  and  children  are  residents  and  citizens  of  the  In- 
dian Territory,  and  the  defendant  is  a  corporation  created  and 
existing  by  virtue  of  the  laws  of  the  state  of  Missouri,  and 
operates  a  railway  from  the  city  of  Ft.  Smith,  Ark.,  to  the  town 
of  Spiro,  in  the  Indian  Territory,  and  from  thence  to  the  town 

*For  the  authorities  in  this  series  on  the  subject  of  transitory 
actions,  see  foot-note  appended  to  Whitlow  v.  Nashville,  etc.,  R.  Co. 
(Tenn.),  15  R.  R-  R-  357,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  357- 
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of  Panama,  in  the  same  territory,  and  elsewhere.  The  action 
was  brought  in  the  Sebastian  circuit  court  for  the  Ft.  Smith  dis- 
trict. Plaintiffs  alleged  in  their  complaint  the  foregoing  facts 
and  as  follows: 

"That  upon  the  9th  day  of  October,  1900,  the  said  Joseph  W. 
McGinty  was  at  the  station  of  Spiro,  Indian  Territory,  and  de- 
sired to  take  passage  upon  the  train  of  the  defendant  railway 
company  from  said  station  of  Spiro  to  the  station  of  Panama, 
Indian  Territory. 

"That  the  defendant  railway  company  was  operating  a  pas- 
senger train  from  said  station  of  Spiro  to  the  station  of  Panama, 
and  inviting  the  public  to  take  passage  upon  said  train,  which  was 
what  is  commonly  designated  a  local  freight,  and  which  said 
local  freight  carried  passengers  for  hire. 

"That  the  said  Joseph  W.  McGinty  went  to  the  station  of  the 
defendant  railway  company  at  Spiro,  Indian  Territory,  to  take 
passage  upon  said  train  to  the  station  of  Panama,  Indian  Terri- 
tory, at  the  time  when  the  said  train  was  about  to  leave  said  sta- 
tion at  Spiro  for  said  station  of  Panama,  and  at  the  usual  place 
of  taking  passage  upon  said  train ;  and  that  he  was  in  the  act  of 
embarking  thereon  as  a  passenger,  when  the  defendant,  care- 
lessly, negligently,  and  without  due  regard  for  the  safety  of  said 
passenger  caused  said  train  to  be  suddenly  and  violently  jerked 
backwards,  thereby  causing  the  said  Joseph  W.  McGinty  to  be 
thrown  under  the  wheels  of  said  train,  whereby  he  was  instantly 
killed.  That  the  employees  of  the  defendant  railway  company 
did  see,  or  by  the  exercise  of  ordinary  care  and  caution  could 
have  seen,  the  said  Joseph  W.  McGinty  was  in  the  act  of  taking 
passage  upon  said  train  when  said  employees  caused  the  same  to 
be  violently  and  suddenly  jerked  backward. 

"That  the  plaintiff  as  widow,  and  the  said  minor  children,  have 
been  damaged  by  the  loss  of  the  life  of  the  said  husband  and 
father  in  the  sum  of  twenty-five  thousand  dollars." 

The  defendant,  on  September  9,  1901,  it  being  the  first  day  of 
the  Sebastian  county  circuit  court  for  the  Ft.  Smith  district  held 
after  the  commencement  of  the  action,  filed  a  petition  and  bond 
asking  for  the  removal  of  the  action  to  the  United  States  Circuit 
Court  for  the  Western  District  of  Arkansas. 

The  first  ground  of  removal  is  the  parties  are  citizens  of  differ- 
ent states,  the  plaintiffs  being  citizens  and  residents  of  the  Indian 
Territory  and  the  defendant  a  citizen  and  resident  of  the  state  of 
Missouri,  it  being  organized  under  the  laws  of  that  state;  and 
the  second  ground  is  stated  as  follows  in  the  petition:  "The 
property  of  the  defendant  against  which  this  action  is  leveled  is 
located  in  the  coimty  of  Sebastian,  Ft.  Smith  district,  and  state 
of  Arkansas,  in  which  county  this  suit  is  brought  and  is  now 
pending.  Under  the  laws  of  the  state  of  Arkansas,  *  *  * 
judgment,  if  obtained,  will  be  a  lien  on  property  of  the  defendant 
located  in  the  Ft.  Smith  district  of  Sabastian  county.  The  plain- 
tiffs in  their  complaint  ask  for  judgment  against  your  petitioner 
for  the  sum  of  twenty-five  thousand  dollars,  and  also  pray  other 
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and  general  relief ;  and  part  of  the  relief  to  which  the  plaintiffs 
are  entitled  under  that  prayer  is  that  said  judgment,  if  obtained, 
can  be  declared  a  lien  on  all  the  property  of  your  petitioner 
located  in  the  Ft.  Smith  district  of  Sebastian  county  and  state  of 
Arkansas.  And  therefore  the  plaintiffs  seek  to  have  judgment 
declared  a  lien  against  defendant's  property  located  in  said  county 
and  district." 

This  petition  was  denied.  Thereafter  an  amended  petition  was 
filed,  and,  it  being  filed  out  of  time,  was  also  denied ;  the  time  to 
plead  or  answer  plaintiff's  complaint  allowed  by  the  statutes  hav- 
ing expired.  The  defendant  then  answered,  denying  the  allega- 
tions of  the  complaint  and  alleging  contributory  negligence.  Evi- 
dence was  adduced  in  the  trial  in  the  case,  which  tended  to  prove 
the  following  facts: 

On  the  9th  day  of  October,  1900,  a  freight  train  of  the  de- 
fendant, with  caboose  attached,  in  which  passengers  for  hire 
were  carried,  stood  upon  the  track  at  the  station  of  Spiro,  in  the 
Indian  Territory.  The  caboose  was  a  little  north  of  the  door  of 
the  station.  The  defendant's  employees  rearranged  the  train,  tak- 
ing out  and  putting  cars  in.  When  this  work  was  about  com- 
pleted, Joseph  W.  McGinty  approached  the  caboose,  put  one  foot 
on  its  step  as  if  in  the  act  of  entering  it,  and  stood  with  his  foot 
in  that  position,  with  the  other  on  the  platform,  and  one  hand  on 
the  shoulder  of  a  friend,  and  so  stood  for  a  few  minutes,  talking 
to  the  friend ;  and  while  he  was  standing  in  this  position  the  train 
was  moved  back  suddenly  for  the  purpose  of  coupling  cars.  He 
was  knocked  down  by  the  movement,  jerked  under  the  train, 
and  killed. 

Mrs.  Ida  L.  McGinty  was  his  wife,  and  the  other  plaintiffs  were 
his  children. 

The  court  gave  the  following,  among  other,  instructions,  over 
the  objections  of  the  defendant,  to  the  jury : 

"(12)  If  the  position  in  which  deceased  was  standing  with  one 
foot  on  the  platform  of  the  station  and  one  foot  on  the  step  of 
the  caboose  in  any  manner  contributed  to  his  death,  then  he  was 
guilty  of  contributory  negligence,  and  the  plaintiffs,  in  that  event, 
are  not  entitled  to  recover  in  this  action,  unless  the  defendant  dis- 
covered, or  in  the  exercise  of  ordinary  care  and  caution  ought  to 
have  discovered,  the  dangerous  position  of  deceased,  if  he  was  in 
a  dangerous  position." 

And  the  defendant  asked  the  following  instruction: 
"(12)  If  the  position  in  which  deceased  was  standing  with 
one  foot  on  the  platform  of  the  station  and  one  foot  on  the  steps 
of  the  caboose  in  any  manner  contributed  to  his  death,  then  he 
was  guilty  of  contributory  negligence,  and  the  plaintiffs,  in  that 
event,  are  not  entitled  to  recover  in  this  action."  And  the  court 
modified  it  by  adding  the  following  words :  "Unless  the  defend- 
ant discovered,  or  in  the  exercise  of  ordinary  care  and  caution 
ought  to  have  discovered,  the  dangerous  position  of  deceased,  if 
he  was  in  a  dangerous  position ;"  and,  over  the  objection  of  the 
defendant,  gave  it  as  modified. 
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The  attorney  for  the  plaintiffs,  in  his  opening  argument  before 
the  jury,  said: 

"And  I  say  to  you,  gentlemen  of  the  jury,  that,  even  if  you 
should  find  that  Mr.  McGinty's  position,  as  described  to  you  by 
the  witness  in  this  case,  was  the  most  negligent  position  on  earth, 
still  you  should  not  find  for  the  defendant." 

The  defendant  objected,  and  plaintiff's  attorney  further  said: 
"You  did  not  wait  until  I  had  finished.  I  was  going  to  say  fur- 
ther that  it  was  the  duty  of  the  employees  of  the  railroad  com- 
pany to  warn  him.  My  argument  is  this :  *  ♦  *  j  ^ant  the 
court  to  hear  it.  My  argument  is  this:  I  do  not  care,  for  the 
purposes  of  this  suit,  whether  McGinty  was  guilty  of  the  most 
negligent  act  possible  in  having  his  hand  upon  the  railing  and 
his  foot  upon  the  step ;  for,  under  the  evidence  in  this  case,  and 
under  the  instructions  of  the  court,  if  the  employees  of  the  rail- 
way company  saw  him  in  that  position,  or  by  the  exercise  of 
ordinary  care  could  have  seen  him  in  that  position,  then  the  rail- 
road company  should  have  warned  him,  and  they  were  guilty  of 
negligence.  I  ask  the  court  if  there  is  anything  wrong  in  that 
argument." 

The  defendant  objected,  and  the  court  said,  "I  think  he  can 
argue  that,"  and  the  defendant  excepted. 

The  plaintiff  recovered  judgment,  and  the  defendant  appealed. 

S.  W,  Moore  and  Read  &  McDonough,  for  appellant. 
James  Brizsolara,  for  appellee. 

Battle,  J.  (after  stating  the  facts).  The  appellant  has 
abandoned  the  first  ground  for  removal  set  out  in  its  position. 
It  has  no  right  to  removal  on  the  second  ground.  Dick  v. 
Foraker,  155  U.  S.  404,  IS  Sup.  Ct.  124,  39  L.  Ed.  201,  cited 
by  it  to  sustain  its  petition  as  to  the  second  groimd,  does  not 
apply.  That  was  a  suit  in  equity,  brought  by  a  citizen  of  Ohio 
against  a  citizen  of  Illinois  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas,  to  remove  the  cloud 
from  a  title  of  real  estate  situated  in  that  district.  The  juris- 
diction was  sustained  upon  the  ground  that  the  suit  was  local, 
and  had  to  be  brought  in  the  district  where  the  real  estate  is 
situated.  That  is  not  the  case  in  the  action  before  us.  It  is 
transitory.  And  there  is  not  that  diversity  of  the  citizenship  of 
the  parties  that  is  necessary  to  give  the  United  States  Circuit 
Court  jurisdiction  in  local  actions ;  "a  citizen  of  one  of  the  terri- 
tories of  the  United  States"  not  being  "a  citizen  of  a  state 
within  the  meaning  of  the  Constitution  and  judiciary  acts.'* 
Hooe  V,  Jamison,  166  U.  S.  395,  17  Sup.  Ct.  596,  41  L.  Ed. 
1049;  Railroad  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  510,  28  L.  Ed. 
462;  Snead  v.  Sellers,  66  Fed.  372,  13  C.  C.  A.  518. 

The  amended  petition  for  removal  was  filed  too  late,  it  being 
filed  after  the  time  allowed  by  the  statutes  of  this  state  for  the 
filing  of  answers  to  complaints,  Kansas  Citv,  Fort  Scott  & 
Memphis  Railway  Co.  v.  Daughtry,  138  U.  S/298,  11  Sup.  Ct. 
306,  34  L.  Ed.  963. 
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The  instructions  of  the  court  and  the  remarks  of  counsel, 
which  we  have  copied  herein,  are  erroneous  and  prejudicial. 
"It  is  well  settled  that  one  who  is  injured  by  the  mere  negligence 
of  another  cannot  recover  at  law  or  in  equity  any  compensation 
for  the  injury  if  he,  by  his  own  negligence  or  willful  wrong, 
contributed  to  produce  the  injury  of  which  he  complains,  so 
that,  but  for  his  concurring  and  co-operating  fault,  the  injury 
would  not  have  happened  to  him,  except  when  the  direct  cause 
of  his  injury  is  the  omission  of  the  other  party,  after  becoming 
aware  of  the  injured  party's  negligence,  to  use  a  proper  degree 
of  care  to  avoid  the  consequences  of  such  negligence."  This 
rule  applies  to  passengers  as  well  as  to  other  persons.  Little 
Rock  &  Fort  Smith  Railway  Companv  v.  Miles,  40  Ark.  298, 
48  Am.  Rep.  10 ;  Fordyce  v.  Merrill,  49  Ark.  277,  S  S.  W.  329 ; 
Little  Rock  &  Fort  Smith  Railway  Co.  v.  Cavenesse,  48  Ark. 
106,  2  S.  W.  505;  Little  Rock  &  Fort  Smith  Railway  Co.  v. 
Pankhurst,  36  Ark.  371 ;  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Co.  v.  Martin,  61  Ark.  549,  33  S.  W.  1070. 

This  court  has  held  that  it  applies  and  is  in  force  in  cases 
when  the  employees  of  a  railroad  are  required  by  statute  to  keep 
a  lookout,  and  when  obedience  to  the  statute  would  have  avoided 
the  result  of  the  contributory  negligence.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Leathers,  62  Ark.  235,  35  S.  W.  216;  St.  Louis 
Southwestern  Ry.  Co.  v,  Dingman,  62  Ark.  245,  35  S.  W.  219; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Taylor,  64  Ark.  364,  42  S.  W. 
831. 

In  Little  Rock  Traction  &  Electric  Company  v,  Kimbro,  87  S- 
W.  644,  this  court  held  that  a  conductor  on  a  street  railway, 
seeing  the  acts  of  a  passenger  on  a  street  car,  would  not  be  in 
duty  bound  to  interfere  to  protect  him,  unless  he  could  have 
reasonably  anticipated  that  he  would  be  injured  without  such 
interference.  He  was  not  bound  to  do  a  useless  act,  or  unneces- 
sarily interfere  with  the  freedom  of  the  passenger.  No  sucb 
rule  was  embodied  with  the  instructions  of  the  court  and  the 
remarks  of  counsel.  The  facts  and  principles  involved  in  the 
two  cases  are  different. 

Reversed,  and  remanded  for  new  trial. 

HiLL^  C.  J.,  being  disqualified,  did  not  participate. 
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(Supreme  Court  of  South  Carolina,  July  28,  1905.) 

[51  S.  E.  Rep.  695.] 

Carricr»--Dclivcry  of  Freight — ^Production  of  Bill  of  Lading.* — 

Where  freight  was  shipped  under  a  bill  of  lading  with  a  draft  at- 
tached drawn  by  the  shipper,  and  the  bill  of  lading  was  "to  the  order 
of"  the  shipper,  "notify  a  third  party,  the  earner  has  no  right  to 
deliver  the  freight  to  such  party  without  his  surrender  of  the  bill  of 
lading,  but  could  only  deliver  the  same  on  the  production  of  such 
bill  properly  indorsed. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland 
County;  Purdy,  Judge. 

Action  by  the  General  Electric  Company  against  the  Southern 
Railway.  From  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

£.  M.  Thomson  and  R.  H,  Welch,  for  appellant 
Barron  &  Ray,  for  respondent. 

Pope,  C.  J.  This  is  an  action  by  the  plaintiff,  a  corporation 
under  the  laws  of  the  state  of  New  York,  against  the  defendant, 
a  corporation  under  the  laws  of  Virginia,  but  domesticated  in 
South  Carolina,  for  the  recovery  of  the  sum  of  $230,57.  The 
contest  grew  out  of  a  motor,  of  the  value  of  $230.57,  transported 
from  Schenectady,  N.  Y.,  to  Columbia,  S.  C.  The  bill  of  lading 
"waS  to  the  order  of  the  General  Electric  Company,  notify  Cotton 
States  Electric  &  Machine  Company.  This  bill  of  lading,  to- 
gether with  a  draft  attached  thereto,  was  drawn  by  the  General 
Electric  Company  upon  the  Cotton  States  Electric  &  Machine 
Company.  The  draft  was  for  $77.23,  and  was  received  at  the 
Carolina  National  Bank  at  Columbia,  S.  C,  for  collection,  June 
29,  1903,  and  was  held  by  said  bank  until  July  13,  1903,  when  it 
and  the  bill  of  lading  to  which  it  was  attached  was  returned  by 
said  bank  to  the  General  Electric  Company,  the  plaintiff  here. 
On  the  29th  of  September,  1903,  the  plaintiff,  through  its  attor- 
neys, Barron  &  Ray,  presenting  the  bill  of  lading  to  the  defendant, 
demanded  the  motor  in  question ;  but  the  defendant  stated  that  it 
could  not  comply  with  such  demand,  because  it  had  already  de- 
livered such  property  to  the  Cotton  States  Electric  Machine 
Company  without  the  delivery  or  presentation  of  the  bill  of 
lading;  the  latter  promising  afterwards  to  deliver  said  bill  of 
lading,  which  promise  was  never  fulfilled.  The  defendant  also 
tendered  the  sum  of  $77.23  to  the  plaintiff,  which  it  claimed 
should  be  a  full  settlement  betwixt  them,  but  the  plaintiff  declined 

*See  note  appended  to  Nebraska  Meal  Mills  v.  St.  Louis  S.  W.  Ry. 
Co.  (Ark.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  591;  foot-note  appended  to 
Nat.  Bank  of  Bristol  v.  Baltimore  &  Ohio  R.  Co.  (Md.),  15  R.  R. 
R.  206,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  206;  First  Nat.  Bank  of  Pull- 
man V.  Northern  Pac.  Ry.  Co.  (Wash.),  3  R.  R.  R.  4,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  4- 
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to  receive  it  The  plaintiff  thereupon  brought  this  action,  which 
came  on  for  trial  before  Judge  Purdy  and  a  jury.  The  plaintiff 
denied  the  defendant's  right  to  introduce  the  contract  between 
the  plaintiff  and  the  Cotton  States  Electric  &  Machine  Company 
in  regard  to  this  motor.  Upon  objection,  the  judge  refused  to 
admit  such  contract  in  the  testimony.  The  defendant  also  sought 
to  introduce  a  declaration  of  one  Laxton,  as  the  agent  of  said 
plaintiff,  the  only  evidence  of  such  agency  being  the  alleged 
agent's  declaration.  The  judge  refused  to  admit  such  declara- 
tion of  the  alleged  agent,  there  being  no  other  testimony  as  to 
such  agency  but  his  own  statement.  There  was  also  some  con- 
troversy at  the  trial  of  the  following  part  of  the  defendant's  an- 
swer: "That  on  that  day  (meaning  the  13th  of  July,  1903),  the 
Cotton  States  Electric  &  Machine  Company  called  on  this  de- 
fendant's agent  and  deposited  the  amount  of  said  draft  with  this 
defendant,  and  received  said  machinery.  That  said  machinery 
was  shipped  to  said  Cotton  States  Electric  &  Machine  Company 
on  a  conditional  sale,  and  said  plaintiff  intended  that  it  should  be 
delivered  on  the  payment  of  the  amount  of  said  draft,  and  such 
delivery  has  caused  no  loss  or  damage  to  them,  as  their  rights 
to  th«  property  are  still  good  under  the  said  conditional  sale. 
That  the  only  adjustment  and  payment  of  the  claim  presented 
by  the  plaintiff  which  defendant  is  required  to  make  is  to  pay 
over  to  the  plaintiff  the  said  sum  of  $7723,  which  defendant  then 
and  there  offered'to  do,  which  offer  plaintiff  refused."  After 
the  charge  of  the  judge  to  the  jury,  it  found  a  verdict  in  favor  of 
the  plaintiff  for  ^30.50,  and  after  entry  thereon  an  appeal  has 
been  taken  to  this  court. 

The  first  ground  of  appeal  relates  to  the  striking  from  defend- 
ant's answer  that  clause  which  set  up  that  on  the  13th  of  July, 
1903,  the  Cotton  States  Electric  &  Machine  Company  called  on 
the  defendant,  depositing  $77.23,  and  received  said  machinery. 
All  this  is  fully  set  forth  in  the  extract  we  have  already  made. 
The  machinery  when  received  by  the  defendant,  and  it  well 
knowing  that  the  same  was  subject  to  the  bill  of  lading  in  the 
plaintiff's  hands,  could  not  be  delivered  with  safety  by  the  de- 
fendant to  the  Cotton  States  Electric  &  Machine  Company.  The 
character  impressed  by  law  is  distinct  and  unvarying.  Any  effort 
to  surrender  a  shipment  at  variance  with  the  bill  of  lading  is  at 
the  peril  of  the  defendant.  He  must  be  prepared  to  pay  the  full 
value  of  the  shipment  or  take  upon  himself  the  burden  of  proving 
himself  justified  in  so  doing.  A  case  in  our  own  books,  to  wit, 
Bank  z/.  Railway  Co.,  25  S.  C.  216,  abundantly  illustrates  the 
character  and  legal  effect  of  a  bill  of  lading  drawn  to  order.  At 
page  222  of  that  case,  Mr.  Justice  Mclver  said :  "That  such  a  bill 
of  lading,  though  not  negotiable,  in  the  fullest  sense  of  that  term, 
like  a  bill  of  exchange,  or,  to  speak  more  accurately,  although  its 
negotiability  is  not  attended  with  all  of  the  consequences  result- 
ing from  the  negotiability  of  a  bill  of  exchange,  yet  that  it  is 
negotiable  in  so  far  that  by  indorsement  the  right  to  the  posses- 
sion of  the  goods  mentioned  in  it  passes,  is  well  settled  by  re- 
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peated  adjudications  of  courts  of  the  highest  authority  and  is 
generally,  if  not  universally,  conceded  by  the  elementary 
writers.  Conard  v,  Atlantic  Insurance  Company,  1  Pet.  386  [7 
L.  Ed.  189] ;  The  Thames,  14  Wall.  98  [20  L.  Ed.  804] ;  Dows 
V,  National  Exchange  Bank,  91  U.  S.  618  [23  L.  Ed.  214] ;  Shaw 
V.  Railroad  Company,  101  U.  S.  SS7  [25  L.  Ed.  892] ;  and  Hies- 
kell  V,  Farmers'  &  Mechanics'  National  Bank,  89  Pa.  155,  33 
Am.  Rep.  745 ;  McCants  v.  Wells,  4  S.  C.  381."  Under  these 
circumstances,  it  was  the  duty  of  the  defendant  to  await  the  pro- 
duction of  the  bill  of  lading,  and  let  the  indorsement  thereon 
govern  the  delivery  of  the  shipment.  When  it  is  remembered 
that  the  defendant  received  in  cash  only  one-third  of  the  value 
of  the  shipment,  with  no  provision  for  the  two-thirds  credit 
portion,  it  will  be  very  apparent  why  the  case  of  Witt  et  al.  v. 
East  Tennessee  &  W.  N.  C.  R.  Co.  et  al.  (Tenn.)  41  S.  W.  1064, 
is  not  applicable  to  this  case,  for  there  the  money  was  fully  paid, 
while  here  two-thirds  of  the  value  of  the  shipment  was  unpaid 
and  unprovided  for.  We  think  the  circuit  judge  made  no  mis- 
take, and  this  first  exception  is  therefore  overruled. 

Second.  We  do  not  think  the  circuit  judge  erred  in  ruling  that 
the  contract  made  by  and  between  the  General  Electric  Company 
and  the  Cotton  States  Electric  &  Machine  Company  was  ir- 
relevant. When  the  latter  refused  to  accept  the  papers  trans- 
mitted to  the  Carolina  National  Bank,  and  those  papers  were 
returned  by  said  bank  to  the  plaintiff ,  there  wa^  an  end  to  the  pur- 
chaser's rights  under  the  contract,  and  any  proof  of  what  those 
business  relations  were  or  might  have  been,  had  no  connection 
with  the  plaintiff  and  defendant.  The  defendant  was  already 
advertised  that  the  plaintiff  retain  full  control  over  such  ship- 
ment through  the  bill  of  lading  to  plaintiff's  order.  This 
ground  of  appeal  is  overruled. 

As  to  the  third  ground  of  appeal,  relating  as  it  does  to  the 
competency  of  the  witness,  Mr.  Beck's  statement,  that  one  Lax- 
ton  was  plaintiff's  agent  by  Laxton's  declaration  alone,  we  see  no 
error  committed  by  the  circuit  judge.  It  is  well-known  law  that 
a  witness  cannot  establish  his  representative  capacity  by  his  own 
declaration  alone,  and,  as  this  is  all  the  defendant  offers  here,  it 
must  fail.     The  third  exception  is  overruled. 

Fourth  ground  of  appeal.  It  is  claimed  the  court  erred  in 
charging  the  jury  as  follows:  "  'If  you  find  that  motor  or  prop- 
erty in  question  was  shipped  under  this  bill  of  lading,  then  the 
Southern  Railway,  if  the  Southern  Railway  received  it  under 
that  bill  of  lading,  had  no  right,  except  upon  the  surrender  of 
the  bill  of  lading  duly  indorsed,  to  deliver  the  property,  unless 
ordered  by  the  plaintiff.  The  Southern  Railway,  defendant,  if 
it  connected  itself  with  that  bill  of  lading  by  receiving  and  agree- 
ing to  transport  that  property  under  it,  or  by  receiving  and  trans- 
porting it  under  it,  couldn't  dispose  of  the  property  except  on* 
the  order  of  the  plaintiff  in  this  case ;  and  if  it  didn't  have  such 
order,  and  took  the  property  and  disposed  of  it,  or  failed  to 
deliver  it  on  the  order,  the  company  would  make  itself  liable  for 
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its  value' — because,  under  the  facts  of  this  case,  the  defendant 
was  not  liable  for  the  amount  of  the  first  installment  due  for  said 
motor  according  to  the  terms  of  said  contract,  and  as  represented 
hy  the  amount  of  the  draft  attached  to  the  bill  of  lading,  and 
because  the  defendant,  under  the  facts  of  the  case  and  the  inten- 
tion of  the  parties,  did  have  the  right  to  deliver  the  motor  upon 
payment  of  the  first  installment,  $77.23,  as  provided  in  said  con- 
tract, without  the  production  of  the  bill  of  lading."  Under  the 
cases  already  cited  herein,  the  defendant,  if  liable  at  all,  is  liable 
for  the  full  value  of  the  shipment,  and,  as  the  property  shipped 
was  proved  to  be  worth  $230,  the  charge  of  the  judge  was  right. 
This  ground  of  appeal  is  therefore  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 
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(Supreme  Court  of  Alabama,  Nov.  30,   1904.) 

[39  So.  Rep.  207.] 

Death — ^Action    for — ^Plaintiff's   Capacity   in    Suing — Complaint — ^A 

complaint  for  the  death  of  plaintiffs  intestate  set  forth  in  its  caption 
the  name  of  the  parties;  plaintiff's  name  beings  followed  by  the  words 
"administratrix  of"  decedent.  In  some  of  the  counts  the  capacity  in 
which  plaintiff  sued  was  stated  as  follows:  *'The  plaintiff  as  admin- 
istratrix of  decedent;  while  in  others  it  was  shown  by  the  aver- 
ment, "The  plaintiff  as  aforesaid  claims"  of  defendant.  Held,  that 
plaintiff  sued  in  her  capacity  as  administratrix  of  decedent. 

Same. — The  several  counts  of  a  complaint  showed  that  plaintiff 
sued  as  administratrix.  A  new  count  was  added  by  amendment. 
The  court's  order  allowing  it  gave  the  names  of  the  parties;  plain- 
tiff's name  being  followed  by  the  words  **as  administratrix  of" 
decedent.  The  new  count  alleged  that  plaintiff  claimed  of  defendant 
a  specified  sum  for  the  death  of  her  intestate,  that  "her  intestate" 
was  a  passenger  on  defendant's  train,  and  that  "her  intestate"  was 
thrown  from  the  train.  Held,  that  the  new  count  showed,  when 
read  in  connection  with  the  other  counts,  that  plaintiff  sued  in  her 
capacity  as  administratrix,  and,  though  the  court  gave  an  affirma- 
tive charge  in  favor  of  defendant  as  to  the  other  counts,  they  re- 
mained in  the  case  for  the  purpose  of  showing  the  capacity  in  which 
plaintiff  sued. 

Carriers — Death  of  Passenger — Complaint — Allegation  of  Negli- 
gence.*— A  complaint,  in  an  action  against  a  railway  company  for 
the  negligent  death  of  a  passenger,  which  shows  that  decedent  was 
a  passenger,  and  that  as  such  passenger  he  was,  through  the  negli- 
gence of  the  company's  servants,  thrown  from  the  train  and  killed, 
is  sufficient,  without  alleging  who  the  negligent  servants  were,  or 
their  duties  in  the  operation  of  the  train,  or  that  the  injury  resulted 
from  the  company's  negligence. 

Same — Evidence — Sufficiency. — Where  the  evidence  in  the  action 
showed  causal  negligence  on  the  part  of  the  company's  trainmen, 
the  company  was  not  entitled  to  an  affirmative  charp^e. 

*For  the  authorities  in  this  series  on  the  subject  of  the  sufficiency 
of  allegations  of  negligence,  see  foot-note  appended  to  Chicago,  etc., 
Ry.  Co.  V.  O'Donnell  (Neb.),  15  R.  R.  R.  135,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  135. 
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Same — Complaint — Sufficiency. — A  complaint,  in  an  action  against 
a  railway  company  for  the  death  of  a  passenger,  which  alleges  that 
he  was,  through  the  carelessness  of  the  company's  servants,  thrown 
from  the  train  and  so  injured  as  to  cause  his  death,  sufficiently  shows 
the  negligence  of  the  company  and  the  infliction  of  decedent's  in- 
juries, and  that  the  injuries  resulted  from  the  company's  negligence, 
as  against  a  demurrer  on  the  grounds  that  it  does  not  show  the 
causal  connection  between  decedent's  death  and  the  company's  neg- 
ligence, that  it  does  not  show  the  injuries  sustained  by  decedent, 
and  that  it  does  not  show  wherein  the  company  or  its  agents  were 
negligent. 

Same. — A  complaint,  in  an  action  against. a  railway  company  for 
the  death  of  a  passenger,  which  alleges  that  decedent  was  violently 
thrown  from  a  train,  sufficiently  shows  the  manner  of  the  infliction 
of  the  injuries. 

Death — Complaint — Description  of  Injury — Sufficiency.  —  Where 
the  injuries  are  alleged  to  have  caused  death,  and  damages  for  the 
death  are  claimed  by  the  personal  representative,  it  is  not  necessary 
to  describe  the  character  of  the  injuries,  but  it  is  sufficient  to  sho\v 
the  causal  connection  between  the  wrong  and  the  result. 

Same — Complaint — Death  from  Injuries — ^Allegations — Sufficiency. 
— An  averment,  in  the  complaint  in  an  action  against  a  railway  com- 
pany for  the  death  of  a  passenger,  that  he  was  so  injured  by  being 
thrown  from  a  train  that  he  soon  died  on  account  of  it,  is  an  allega- 
tion that  he  died  from  the  injury  sustained,  and  is  sufficient. 

Carriers — Injury  to  Passenger — Plea  of  Contributory  Negligence 
— Sufficiency.t — A  plea,  in  an  action  against  a  railway  company  for 
the  death  of  a  passenger,  which  alleges  that  decedent  was  guilty  of 
contributory  negligence,  in  that  he  alighted  from  a  moving  train  in 
the  nighttime  without  requesting  the  train  to  stop,  is  bad,  because 
requiring  the  jury  to  find  that  decedent  was  guilty  of  contributory 
negligence  in  alighting  while  the  train  was  in  the  slightest  motion, 
though  the  motion  was  such  as  to  involve  the  risk  a  man  of  ordinary 
prudence  would  take  under  the  circumstances. 

Evidence — Res  Gestae — Complaints  by  Person  Injured— Admissi- 
bility.^— Where,  in  an  action  against  a  railway  company  for  the  negli- 
gent death  of  a  passenger,  the  issue  was  whether  decedent  died  in 
consequence  of  the  injuries  received  while  a  passenger,  or  from  an 
independent  cause,  evidence  of  complaints  of  hurts  attributable  to  the 
company's  negligence,  made  by  decedent,  was  admissible,  if  confined 
to  expressions  in  respect  to  current  conditions,  to  the  exclusion  of 
narration  of  past  conditions,  and  of  the  causation  of  the  present  con- 
ditions complained  of. 

Death — Evidence — Cause  of  Death. — In  an  action  by  an  adminis- 
trator for  the  death  of  his  intestate,  where  the  issue  was  whether 
decedent   died   from   injuries   negligently    inflicted   by   defendant,    or 

tFor  the  authorities  in  this  series  on  the  subject  of  the  contrib- 
utory negligence  of  passengers  in  alighting  from  moving  cars  or 
trains,  see  foot-note  appended  to  Georgia.  C.  &  N.  Ry.  Co.  v. 
Hutchins  (Ga.),  15  R.  R.  R.  727,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  727; 
foot-notes  appended  to  Mannon  v.  Camden  Interstate  Ry.  Co.  (W. 
Va.),  15  R.  R.  R.  312,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  312;  foot-note 
appended  to  Chicago  Union  Traction  Co.  v.  Olsen  (111.),  15  R.  R.  R. 
49,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  49;  foot-note  appended  to  Dallas 
Rapid  Transit  Co.  v,  Payne  (Tex.),  15  R.  R.  R.  25,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  25;  foot-note  appended  to  St.  Louis  S.  W.  Ry.  Co.  v. 
Highnote  (Tex.),  16  R.  R.  R.  41,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 

tSee  foot-note  appended  to  Shade's  Adm'r  v.  Covington-Cincinnati 
E.  R.  &  T.  &  B.  Co.  (Ky.),  15  R.  R.  R.  183,  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  183;  Dixon  v.  Northern  Pac.  Ry.  Co.  (Wash.),  14  R.  R.  R.  619,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  foot-notes  appended  to  Atlanta,  K.  & 
N.  Ry.  Co.  V,  Gardner  (Ga.),  14  R.  R.  R.  602,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  602: 
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from  an  independent  cause,  evidence  that  the  intestate  was  never 
able  to  do  any  manual  labor  after  the  injury  was  admissible. 

Carriers— Injury  to  Passenger— Pleadings  —  Proof  —  Variance.— 
There  is  no  variance  between  a  complaint,  in  an  action  against  a 
railway  company  for  the  negligent  death  of  a  passenger,  which 
alleges  that  he  was  violently  thrown  from  a  train  and  fatally  injured, 
and  the  proof  that  he  voluntarily  stepped  frc^m  a  moving  train  onto 
a  station  platform,  lost  his  footing  and  fell,  and  received  the  fatal 
injury. 

Same — Contributory  Negligence — Question  for  Jury.t — Whether  a 
person  familiar  with  a  depot  was  negligent  in  alighting  from  a  train 
in  the  nighttime,  in  a  dark  place,  when  the  train  had  just  started  from 
the  depot  and  was  moving  at  the  rate  of  one  or  two  miles  an  hour, 
was  for  the  jury. 

Same.t — Whether  a  passenger  was  negligent  in  attempting  to  alight 
on  his  left  foot  from  a  train  moving  to  his  left  at  a  rate  of  one  or 
two  miles  an  hour  was  for  the  jury. 

Same — Instructions. — An  instruction,  in  an  action  against  a  rail- 
way companj'  fcjr  the  death  of  a  passenger  attempting  to  alight  in 
the  nighttime  from  a  slowly  moving  train  just  starting  after  stopping 
at  a  depot,  that  no  one  has  a  right  to  leap  from  a  moving  train  in 
the  nighttime  because  he  is  carried  beyond  his  destination,  is  prop- 
erly refused,  as  abstract  and  argumentative. 

Appeal — Harmless  Error. — The  error  in  refusing  a  requested 
charge  is  cured  by  the  giving  of  one  substantially  identical  with  it. 

Carriers — Death  of  Passenger — Instructions. — A  requested  instruc- 
tion, in  an  action  against  a  railway  company  for  the  death  of  a  pas- 
senger, that,  if  in  attempting  to  alight  from  the  train  he  failed  to  do 
what  a  prudent  man  would  have  done,  he  was  guilty  of  contributory 
negligence  barring  a  recovery,  is  properly  refused  for  failing  to 
hypothesize   that   his  negligence   contributed   to  his   injury. 

Same — Contributory  Ne^igence — Question  for  Jury.t — Whether  a 
passenger,  attempting  to  alight  from  a  train  when  in  motion  after  he 
has  been  cautioned  against  making  the  attempt,  was  negligent,  was 
for  the  jury. 

Death  —  Disease  Resulting  from  Injury  —  Right  of  Recovery .t — 
Where  a  person's  death  was  caused  by  disease  which  was  caused  by 
an  injury  through  another's  negligence,  the  latter  is  liable  for  the 
death. 

Trial  —  Instructions  —  Argiunentativeness.  —  Where,  in  an  action 
against  a  railway  company  for  the  death  of  a  passenger,  the  issue  was 
whether  decedent  died  from  the  injuries  received  while  a  passenger, 
or  from  an  independent  cause,  an  instruction  that  the  argument  was 
not  sound  which  sought  to  trace  the  immediate  cause  of  death 
through  the  previous  stages  of  physical  suffering  and  medical  treat- 
ment to  the  original  accident  was  properly  refused,  as  argumentative. 

Appeal  from  Circuit  Court,  Marion  County;  Ed.  B.  Almon, 
Judge. 

Action  by  Florence  Matthews,  as  administratrix  of  W^alter  H. 
Matthews,  deceased,  against  the  Kansas  City,  Memphis  &  Bir- 
mington  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Rehearing  denied  February  14,  1905. 

The  seventh  count  of  the  complaint  is  set  forth  at  length  in 
the  opinion.  Defendant  demurred  to  that  count  of  the  complaint 
upon  the ' following  grounds:  (1)  For  that  the  count  is  vague, 

t  %  See  foot-notes  on  preceding  page. 
17  R  R  R— 6 
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uncertain,  and  indefinite;  (2)  for  that  the  count  does  not  show 
any  causal  connection  between  the  intestate's  death  and  the  al- 
leged negligence  of  the  defendant;  (3)  for  that  it  is  not  averred 
or  shown  that  defendant's  agent  knew  that  saiJ  intestate  was 
in  the  act  of  getting  off  of  said  train;  (4)  for  that  it  does  not 
appear  that  defendant  or  its  employees  violated  any  duty  which 
defendant  owed  said  intestate;  (5)  for  that  it  is  not  averred  or 
shown  that  said  intestate  died  as  a  proximate  result  of  the 
negligence  of  the  defendant;  (6)  for  that  the  injuries  sustained 
by  said  intestate  are  not  shown;  (7)  for  that  it  appears  that 
said  intestate  undertook  to  leave  a  moving  train,  and  that  he  was 
thereby  guilty  of  negligence  which  proximately  contributed  to 
his  death;  (8)  for  that  it  is  not  shown  wherein  defendant  or  its 
agent  was  negligent.    This  demurrer  was  overruled  by  the  court. 

The  fifth  plea  of  the  defendant  is  as  follows:  **For  further 
answer  to  the  said  complaint,  and  each  count  thereof,  separately 
and  severally,  the  defendant  says  that  the  plaintiff's  intestate 
was  guilty  of  negligence  which  proximately  contributed  to  the 
injuries  received  by  him,  and  such  contributory  negligence  con- 
sisted in  this:  The  plaintiff's  intestate  alighted  from  a  moving 
train  in  the  nighttime,  at  a  dark  and  unlighted  place,  without 
requesting  that  the  train  be  stopped  for  him  to  alight." 

The  defendant  requested  the  court  to  give  to  the  jury,  among 
others,  the  following  written  charges,  which  the  court  refused  to 
give :  **(3)  The  court  charges  the  jury  that  no  one  has  the  right 
to  leap  from  a  moving  train  in  the  nighttime,  at  an  unlighted 
place,  because  he  is  being  carried  beyond  his  destination,  with  the 
expectation  of  claiming  from  the  railroad  damages  for  any  injury 
he  may  sustain.  His  duty  is  to  remain  aboard  and  demand  re- 
dress for  the  injury  that  may  be  done  him.  *  *  *  (5)  If 
the  jury  find  from  the  evidence  that  W.  H.  Matthews  alighted 
from  defendant's  train  at  Guin  in  the  nighttime,  at  a  dark  and 
unlighted  place,  without  requesting  that  the  train  be  stopped 
for  him  to  alight,  then  the  verdict  of  the  jury  must  be  for  the 
defendant  on  all  the  counts  of  the  complaint  which  charge  sim- 
ple negligence  only.  *  *  *  (7)If  the  jury  find  from  the 
evidence  that  W.  H.  Matthews  negligently  got  off,  or  neg- 
ligently attempted  to  get  off,  defendant's  train  at  Guin,  while 
said  train  was  in  motion,  and  was  thereby  injured,  the  verdict 
of  the  jury  must  be  for  the  defendant  on  each  count  of  the 
complaint.  *  *  *  (9)  if  the  jury  believe  from  the  evi- 
dence that  the  defendant's  train  was  stopped  at  Guin  a  suffi- 
cient time  to  allow  W.  H.  Matthews  in  the  regular  and  orderly 
way  to  alight  therefrom,  and  that  said  Matthews  delayed  leav- 
ing the  train  until  it  had  started  again,  and  that  as  he  was 
about  to  alight  from  the  train  he  was  cautioned  by  some  pas- 
senger or  other  person  that  the  train  was  running  too  fast, 
and  that  he  had  better  wait,  and  that  notwithstanding  such 
caution,  if  any,  he  yet  attempted  to  alight  from  the  train  while 
it  was  so  moving,  and  was  injured  by  falling  or  being  thrown 
from  said  train,  then  he  cannot  recover  on  any  count  in  the 
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complaint  which  charges  simple  negligence.  (10)  If,  in  at- 
tempting to  alight  from  defendant's  train  under  the  circum- 
stances shown  by  the  evidence  in  this  case,  W.  H.  Matthews 
failed  or  omitted  to  do  what  a  reasonably  prudent  man  would 
have  done  under  similar  circumstances,  then  he  was  guilty  of 
contributory  negligence  which  will  bar  any  recovery  in  this 
ccse.  (11)  The  court  charges  the  jury  that  if  it  be  true  that 
Matthews  supposed  that  he  was  at  his  station,  and  the  de- 
fendant company  gave  him  no  sufficient  opportunity  to  get 
off  of  the  train  at  his  destination,  an  J  he  had  been  carried 
beyond  it,  the  conductor  would  have  been  bound  on  his  de- 
mand  to  stop  his  train,  and  return  and  put  him  off  at  his 
station,  or,  failing  therein,  the  defendant  would  have  been 
liable  in  damages  for  having  carried  him  beyond  his  destina- 
tion. *  *  *  (14)  If  the  jury  believe  from  the  evidence 
that  the  death  of  the  plaintiff's  intestate  was  caused  directly 
by  disease  occurring  after  April  1,  1900,  then  they  must  find 
for  the  defendant.  (15)  The  argument  is  not  sound  which 
seeks  to  trace  the  immediate  cause  of  the  death  of  W.  H 
Matthews  through  the  previous  stages  of  physical  suffering 
and  months  of  disease  and  medical  treatment  to  the  original 
accident  on  the   railroad." 

The  court,  at  the  request  of  the  defendant,  gave  to  the 
jur>',  among  others,  the  following  written  charge:  *'(46)  If  the 
jury  find  from  the  evidence  that  W.  H.  Matthews  negligently 
got  off,  or  negligently  attempted  to  get  off,  defendant's  train  at 
the  depot  in  Guin,  while  said  train  was  in  motion,  and  the  injuries 
he  suffered  were  thereby  caused,  then  the  verdict  of  the  jury 
must  be  for  the  defendant." 

Walker,  Tillman,  Campbell  &   Walker,  for  appellant. 
Daniel  Collier  and  Frank  S.   White  &  Sons,  for  appellee. 

McClELLAN,  C.  J.  The  only  caption  of  the  complaint  was 
that  under  which  the  original  counts  were  written.  To  these 
several  other  counts  were  added,  but  without  further  statement 
of  the  caption.  This  caption  is  as  follows:  "Mrs.  Florence 
Matthews,  Administratrix  of  the  Estate  of  Walter  H.  Matthews, 
Deceased,  versus  The  Kansas  City,  Memphis  and  Birmingham 
Railroad  Company,  a  corporation."  There  were  six  counts  in 
the  complaint  as  originally  filed.  In  the  first,  fifth,  and  sixth 
counts  the  capacity  in  which  plaintiff  sues  is  thus  stated:  "The 
plaintiff,  as  administratrix  of  estate  of  Walter  Matthews,"  etc. 
In  the  second,  third,  and  fourth  counts  the  capacity  is  shown  by 
this  averment:  "The  plaintiff,  as  aforesaid  Ti.  e.,  as  such  ad- 
ministrator], claims"  of  the  defendant,  etc.  Thus  the  complaint 
stood  undoubtedly  as  a  suit  by  Mrs.  Matthews  in  her  capacity 
as  administratrix  of  the  estate  of  Walter  H.  Matthews,  deceased, 
when  she  as  such  plaintiff  asked  leave  to  amend  the  complaint 
by  adding  thereto  count  7.  Upon  this  request  the  court's  order 
is  this :  "Florence  Matthews,  as  Administratrix  of  W.  H.  Mat- 
thews, deceased,  v.  Kansas  City,  M.  &  B.  R.  R.  Co.     February 
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5,  1901.  Damages.  Leave  granted  plaintiff  to  file  additional 
count  No  7  submitted  on  demurrers,  and  continued."  This 
amendment  to  the  complaint  is  in  the  following  language: 
"Seventh  Count.  The  plaintiflF  claims  of  the  defendant  the 
further  sum  of  $30,000  damages,  for  that,  whereas,  on,  to-wit, 
the  10th  day  of  November,  1899,  her  intestate,  the  said  Walter 
H.  Matthews,  was  a  passenger  on  the  railroad  of  the  defend- 
ant, which  was  a  railway  corporation  for  the  transportation 
of  freight  and  passengers,  on  one  of  the  passenger  trains  of 
defendant  from  Birmingham  to  Guin,  Ala.,  the  plaintiff  alleges 
that  on  said  date  her  intestate  as  such  passenger  was,  through 
and  by  the  carelessness  and  negligence  of  the  defendant's  serv- 
ants, agents,  or  employees,  violently  thrown  from  the  train  at 
or  near  said  Guin,  Ala.,  and  so  greatly  injured,  bruised,  hurt, 
and  shocked  by  the  injury  thus  sustained  that  he  never  re- 
covered therefrom,  but  soon  thereafter  died  on  account  of  the 
said  injuries."  This  count  7  thus  became  an  integral  part  of  a 
complaint  which  in  its  other  six  counts  affirmatively  and  directly 
showed  that  plaintiff  was  suing  in  her  representative  capacity. 
In  that  capacity  she  moved  for  leave  to  add  this  count,  and  to 
her  in  that  capacity  leave  was  granted.  This  count,  moreover, 
by  its  own  terms,  shows  in  a  way  that  the  plaintiff  is  therein 
claiming  damages  in  her  representative  capacity.  It  avers  that 
"her  intestate"  was  a  passenger,  etc.,  and  that  "her  intestate," 
was  thrown  from  the  train,  etc.  So  long  as  other  counts  re- 
mained in  the  case,  it  was  not  suggested  by  defendant  that  this 
count  was  not  filed  and  prosecuted  by  the  plaintiff  in  her  repre- 
sentative capacity.  A  demurrer  was  interposed  to  it,  but  thereby 
no  objection  was  made  for  departure,  or  in  other  respect,  upon 
any  theory  that  it  set  forth  a  claim  in  the  plaintiff's  individual 
capacity.  No  motion  to  strike  it  was  made.  But  on  the  trial, 
after  some  of  the  other  counts  had  been  eliminated  on  demurrer 
sustained,  and  the  affirmative  charge  with  hypothesis  had  been 
given  for  defendant  as  to  all  the  rest,  except  this  count  7,  the 
affirmative  charge  was  requested  against  it,  also ;  and  one  of  the 
arguments  here  made  in  support  of  the  exception  to  the  court's 
refusal  of  that  request  is  that  the  complaint,  viz.,  this  count  7, 
claims  damages  for  the  plaintiff  as  an  individual,  while  the 
proof,  if  it  makes  any  case  for  recovery,  shows  a  right  of  re- 
covery in  the  plaintiff  as  administratrix  only.  The  position  is  not 
tenable.  Several  of  the  counts  w^hich  stood  the  attack  of  the 
demurrers,  but  as  to  which  the  general  charge  was  given  for 
defendant,  averred  unequivocally  that  plaintiff  sued  as  adminis- 
tratrix. Though  charged  against,  they  were  still  in  the  case  for 
all  the  purposes  of  showing  plaintiff's  capacity;  and  upon  this, 
with  the  other  considerations  to  which  we  have  adverted,  we  hold 
that  in  this  count  7  the  plaintiff  sues  as  the  personal  representa- 
tive of  Walter  H.  Matthews,  deceased.  Lucas  v,  Pittman,  94 
Ala.  616,  10  South.  603;  Louisville  &  Nashville  Railroad  Com- 
pany V.  Trammell,  93  Ala.  350,  9  South.  870. 
This  count,  by  its  averment  that  the  intestate  was  a  passenger 
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on  defendant's  train,  shows  a  duty  resting  on  defendant  to  safely 
carry  him.  It  shows,  too,  that  the  defendant  did  not  safely 
carr>'  him.  There  was  need  to  show  but  one  thing  else  in  the 
sufficient  statement  of  a  cause  of  action.  That  thing  was  that  the 
failure  to  carry  him  safely  was  due  to  the  negligence  of  defend- 
ant's servants.  It  is  immaterial  who  the  negligent  servants  were, 
or  what  their  particular  stations  or  duties  in  the  service  were. 
The  intestate  having  been  injured  by  the  negligence  of  a  servant 
of  the  defendant,  according  to  the  averment,  it  is  all  the  same, 
as  respects  the  rights  of  intestate's  estate  and  the  liability  of  the 
defendant,  whether  the  negligent  servant  was  a  trainman,  or  a 
trackman,  or  a  stationman,  or  what  not.  The  negligent  act  of  a 
servant  of  the  carrier,  whereby  a  passenger  is  thrown  from  the 
carrying  train  and  injured,  is  necessarily  an  act  in  and  about,  and 
having  a  bearing  (very  decided  indeed)  upon,  the  carriage  of  the 
passenger ;  and,  as  the  act  cannot  be  said  to  be  negligently  done 
unless  the  doing  of  it  involved  remission  of  duty  on  the  part  of 
the  servant  owed  to  the  passenger,  the  charge  here  is  essentially 
none  other  than  that,  through  the  neglect  of  duty  due  the  pas- 
senger from  defendant's  servant,  the  passenger  was  violently 
thrown  from  the  train,  etc.  The  carrier  assumes  to  the  passenger 
the  duty  of  protecting  him  from  the  negligent  acts — pretermis- 
sions of  duty — of  all  its  employees,  and  is  liable  upon  any  breach 
of  this  obligation.  Hence  our  conclusion  that  the  count  states 
a  cause  of  action,  though  it  does  not  in  terms  aver  that  the  injury 
resulted  from  the  defendant's  negligence,  nor  that  the  servants 
from  whose  negligence  the  injury  is  alleged  to  have  resulted 
were  in  charge  of  the  train,  or  the  like;  and,  evidence  having 
been  adduced  tending  to  show  causal  negligence  on  the  part  of 
defendant's  trainmen,  the  defendant  was  not  entitled  to  the 
affirmative  charge  on  the  contrarv  theory.  K.  C,  M.  &  B.  R.  R. 
Co.  V.  Sanders,  98  Ala.  307,  308,^  13  South.  57. 

No  assignment  of  the  demurrer  to  this  count  specified  the 
objection  to  this  count  which  we  have  just  considered,  and  no 
assignment  covered  this  point,  except,  perhaps,  one  which  was 
too  general  for  consideration  under  the  statue.  The  count  show- 
ing the  duty  of  carrier  by  defendant  to  the  intestate,  and  that  he 
was  injured  by  negligence  on  the  part  of  the  carrier's  servants, 
for  which  the  defendant  was  responsible,  it  was  not  necessary 
for  the  quo  modo  of  the  infliction  to  be  averred,  certainly  not 
with  any  more  particularity  than  was  used,  viz.,  that  he  "was 
violently  thrown  from  the  train."  Where,  as  in  this  case,  the 
injuries  are  alleged  to  have  caused  the  death  of  the  passenger, 
and  damages  are  claimed  by  the  personal  representative  for  the 
death,  it  is  not  necessary  to  describe  the  character  of  the  hurts, 
as  it  is  to  some  extent  where  death  does  not  ensue  and  the  in- 
jured party  himself  sues  for  the  damages  he  has  sustained.  The 
damnifying  fact  here  is  the  death,  and,  beyond  showing  the 
causal  connection  between  the  wrong  and  that  result,  a  de- 
scription of  the  injuries  is  not  necessary,  since  the  damages  re- 
coverable do  not  depend  upon  any  other  characteristic  or  con- 


86  Vol,  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Kansas  City,  etc.,  R.  Co.  v.  Matthews 

sequence  of  the  injury  than  its  fatality.  A  very  usual  form  of 
averment  in  this  class  of  cases  is  that  "the  intestate  was  thereby 
so  injured  that  he  died/'  and  the  fact  that  death  did  not  ensue 
immediately  upon  the  injury  being  inflicted  can  have  no  bearing* 
to  require  a  further  description  of  it.  The  averment  here  is  in 
effect  that  the  intestate  was  so  greatly  injured,  bruised,  hurt, 
and  shocked  by  the  injury  he  sustained  from  being  violently 
thrown  from  the  train  that  he  never  recovered  from  such  in- 
jury, but  soon  thereafter  died  on  account  of  it.  This  is  an  aver- 
ment to  common  understanding  that  he  died  from  the  injuries 
sustained  by  being  thrown  from  the  train,  and  is  sufficient. 

It  is  not  necessarily  negligence  for  a  passenger  to  alight  from 
a  running  train,  even  in  the  nighttime  and  at  a  dark  and  im- 
lighted  place.  It  depends  upon  the  speed  with  which  the  train 
is  running.  It  may  be  running  so  slowly  as  to  be  as  safe  to  alight 
as  if  it  were  standing  stock  still ;  and,  even  if  it  were  going* 
faster  than  this,  say  two  or  three  miles  an  hour,  so  that  it  would 
not  be  as  safe  to  alight  as  if  it  were  at  rest,  it  cannot  still  be  said 
as  matter  of  law  to  be  negligence  to  attempt  to  alight.  It  is  a 
question  for  the  jury.  Plea  5  was  therefore  bad.  With  that  plea 
in  the  case,  the  jury  would  have  been  bound  to  find  that  intestate 
was  guilty  of  negligence  in  alighting  while  the  train  was  in  mo- 
tion, the  slightest  motion,  though  they  might  have  believed  that 
there  was  no  danger  from  that  motion  in  the  act  of  alighting ;  or, 
finding  even  that  the  motion  was  sufficient  to  involve  some  risk, 
they  might  have  found  that  it  was  such  risk  as  a  man  of  ordinary 
care  and  prudence  would  take  under  the  circumstances.  The 
danger  from  the  motion,  whatever  it  was,  was  not  necessarily 
greater  because  the  time  was  night  and  the  place  was  dark  and 
unlighted.  The  passenger  may  have  known  the  place  as  well  un- 
der those  circumstances  as  any  other;  and,  to  say  the  most, 
those  were  also  considerations  for  the  jury.  The  demurrer  tc^ 
this  plea  was  properly  sustained. 

More  than  eight  months  intervened  between  the  date  of  the 
infliction  of  the  injuries,  which  plaintiff  claims  caused  the 
death  of  her  intestate,  and  the  date  of  his  death.  A  prominent 
issue  on  the  trial  arose  on  the  traverse  of  this  claim.  For  the 
plaintiff  it  was  sought  to  show  that  the  injuries  were  of  a  serious 
and  permanent  nature,  continuing  unhealed  and  uncured  to, 
and  caused,  his  death.  For  the  defendant  it  was  sought  to  show 
that  the  injuries  were  trivial  in  character  and  extent,  that  he  had 
recovered  from  them  long  before  his  death,  and  that  his  death 
resulted  from  other  and  independent  causes.  To  this  issue, 
manifestly,  the  nature  and  extent  of  the  intestate's  injuries,  and 
their  continued  effect  upon  him,  were  of  the  same  pertinency  as 
if  he  had  not  died,  but,  living,  had  himself  sued  for  damages  re- 
sulting from  the  injuries.  The  character,  extent,  and  contin- 
uance of  the  injuries  constitute  a  chief  matter  of  inquiry  in  the 
former  case  as  well  as  in  the  latter — in  the  latter  on  the  question 
of  the  amount  of  damages  sustained  by  him,  and  in  the  former  on 
the  question  whether  the  injuries  cauesd  his  death — and  thereby 
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entailed  damages  recoverable  by  his  personal  representative. 
Being  thus  the  thing  under  inquiry  in  this  as  in  the  case  supposed, 
evidence  of  his  complaints  of  hurts,  attributable  to  the  alleged 
negligence  of  the  defendant,  made  throughout  the  intervening 
time,  was  properly  received,  confined,  as  it  was,  by  the  court,  to 
expressions  in  respect  of  current  conditions  to  the  exclusion  of 
narration  of  past  conditions  and  of  the  causation  of  the  present 
conditions  complained  of.  Phillips  v.  Kelly,  29  Ala.  628 ;  West- 
em  Union  Telegraph  Company  v.  Henderson,  89  Ala.  510,  7 
South.  419,  18  Am.  St.  Rep.  148;  Birmingham  Union  Rv.  Co. 
V.  Hale,  90  Ala.  8,  8  South.  142,  24  Am.  St.  Rep.  748 ;  Rowland 
t'.  Walker,  18  Ala.  749. 

The  circuit  court  did  not  err  in  overruling  defendant's  motion 
to  exclude  the  testimony  of  Mrs.  Matthews  that  her  husband, 
the  injured  man,  was  never  able  to  do  any  manual  labor  after  he 
was  hurt.  South  &  North  Alabama  Railroad  Company  v, 
McLendon,  63  Ala.  266. 

The  exception  to  the  court's  refusal  to  give  the  affirmative 
charge  against  count  7,  requested  by  defendant,  is  sought  here  to 
be  sustained  on  several  grounds.  One  of  these,  viz.,  that  the  suit 
is  by  the  plaintiff  in  her  individual  capacity  and  the  proof  does 
not  show  any  cause  of  action  in  her  individually,  we  have  already 
adverted  to  and  held  untenable. 

Another  ground  insisted  upon  is  that  there  was  no  evidence 
before  the  jury  tending  to  show  that  intestate's  death  was  caused 
by  his  being  thrown  from  the  train,  to  which  the  complaint  as- 
cribes his  death.  It  would  serve  no  good  purpose  to  go  into  a 
discussion  of  the  evidence  relating  to  this  matter.  It  must  suf- 
fice for  us  to  say  that  we  find  that  there  was  evidence  adduced 
before  the  jury  tending  to  show  that  the  fall  from  the  train  was 
the  cause,  or  a  proximately  contributory  cause,  of  intestate's 
death. 

Another  insistence  is  that  there  was  a  fatal  variance  between 
the  averment  of  this  count  and  the  proof  in  respect  of  the  in- 
fliction of  the  alleged  injuries  upon  Matthews,  the  intestate, 
in  respect  of  the  quo  modo  of  their  infliction  in  this,  that,  while 
the  count  alleges  that  **he  was  violently  thrown  from  the  train 
and  so  greatly  injured,"  etc.,  the  proof  is  that  he  voluntarily 
stepped  from  the  moving  train  onto  the  station  platform,  lost 
his  footing,  and  fell,  receiving  the  alleged  injuries.  It  is  to  be 
conceded  that  there  is  not  in  every  sense  precise  correspondence 
between  this  averment  and  the  proof.  Intestate  was  not,  strictly 
speaking,  thrown  violently  from  the  train.  He  stepped  from  the 
train.  But,  when  he  stepped  from  the  train,  its  motion  had  im- 
parted a  momentum  to  his  body,  which  when  he  set  his  font  on  the 
platform,  threw  him  violently  down,  so  that  an  accurate  statement 
of  the  occurrence  proved  would  be  this:  That  intestate,  throuj^^h 
the  negligence  of  defendant's  servants,  was  by  the  motion  of  the 
train,  as  he  attempted  to  alight,  thrown  violently  to  the  ground, 
and  thereby  so  greatly  injured,  etc.,  that  he  died.  In  a  sense, 
being  violently  thrown  down  by  the  train  as  he  was  in  the  act  of 
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leaving  it  was  being  thrown  from  it.  It  is  probable  on  the  evi- 
dence, indeed,  that  the  violence  to  his  person  which  threw  him 
down  had  its  initial  effect  upon  his  body  just  as  he  set  his  fore- 
most foot  on  the  platform — the  evidence  shows  that  he  did  not 
jump  with  both  feet,  but  that  he  stepped  with  his  left  foot — ^and 
started  his  fall,  while  the  other  foot  was  yet  on  the  step  of  the  car. 
If  this  were  so,  it  is  entirely  accurate  to  say  that  he  was  thrown 
from  the  car.  We  think  the  evidence  substantially  supports  the 
averment,  and  that  is  sufficient.  S.  A.  &  A.  P.  Ry.  Co.  v.  Gil- 
lum  (Tex.  Civ.  App.)  30  S.  W.  697;  T.  &  P.  Ry.  Co.  v,  Wil- 
liams, 62  Fed.  440,  10  C.  C.  A.  463 ;  Hindman  v,  Timme,  8  Ind. 
App.  416,  35  N.  E.  1046;  L.  S.  &  M.  S.  Rv.  Co.  z\  Hundt.  140 
111.  525,  30  N.  E.  458 ;  Tel.  Co.  v.  Lynch,  95  Ga.  529,  20  S.  E. 
500 ;  C.  H.  &  I.  R.  R.  Co.  v.  Revalee,  17  Ind.  App.  657,  46  N.  E. 
352;  Moser  v,  St.  P.  &  D.  R.  R.  Co.,  42  Minn.  480,  44' N.  W. 
530;  Wilson  v.  Smith,  111  Ala.  170,  176,  20  South.  134. 

It  is  further  insisted  that  the  affirmative  charge  should  have 
been  given  for  defendant,  for  that  the  evidence  without  conflict 
shows  that  Matthews  was  guilty  of  negligence  which  prox- 
imately contributed  to  his  injury  in  attempting  to  get  off  the 
train  when  and  as  he  did.  We  do  not  find  this  to  be  the  fact. 
One  phase  of  the  evidence  tends  to  show  that  his  attempt  to 
alight  was  made  when  the  train  had  just  started  and  was  moving 
very  slowly,  probably  not  beyond  the  rate  of  a  mile  or  two  an 
hour.  Though  it  was  night,  and  the  place  was  not  lighted,  the 
jury  might  have  found  that  he  knew  precisely  the  nature  and  lo- 
cation of  the  platform,  as  he  lived  at  that  station  and  had  fre- 
quent occasion  to  get  on  and  off  trains  there;  and  there  is  no 
tendency  of  the  evidence  to  show  that  he  miscalculated  his  pro- 
posed footing  on  the  platform.  It  was  solely  for  the  jury  to  say, 
in  view  of  this  aspect  of  the  evidence,  whether  he  was  negligent 
in  making  the  attempt  to  alight,  as  has  been  often  decided.  Nor, 
in  our  opinion,  can  it  be  said  as  matter  of  law  that  he  was  neg- 
ligent in  the  manner  of  his  attempting  to  alight ;  i.  e.,  on  his  left 
foot,  the  train  moving  to  his  left.  A  train  may  be  moving  so 
slowly  as  to  admit  of  this  being  done  without  danger,  and,  on  the 
evidence  as  to  the  speed  or  apparent  speed  of  the  train  when  the 
attempt  was  made,  it  was  for  the  jury  to  say  whether  a  man  of 
ordinary  prudence  would  have  made  the  attempt. 

Charge  3  refused  to  defendant  is  an  apt  illustration  of  the  fact 
that  much  is  said,  and  properly  said,  in  the  opinions  of  appellate 
courts,  which  is  not  proper  to  be  given  in  charge  to  juries.  This 
excerpt  from  the  opinion  in  East  Tenn.,  Va.  &  Ga.  Ry.  Co. 
V,  Holmes,  97  Ala.  332,  12  South.  286,  is,  as  applied  to  the  case 
at  bar,  potently  abstract  and  argumentative;  and  the  same  is 
true  of  charge  11.  Charge  5  was  properly  refused  on  considera- 
tions adverted  to  above,  having  reference  to  the  issue  of  contrib- 
utory negligence  vel  non. 

If  the  court  erred  in  refusing  the  seventh  charge  requested  by 
the  defendant,  the  error  was  cured  by  the  giving  of  defendant's 
forty-sixth  charge,  which  was  in  substance,  and  almost  literally, 
identical  with  charge  7. 
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Charges  10  and  16  refused  to  defendant  were  bad  for  failing  to 
hypothesize  that  intestate's  negligence  therein  referred  to  in  point 
of  fact  contributed  to  his  injury. 

The  evidential  fact  hypothesized  in  charge  9,  as  to  Matthews 
being  cautioned  against  making  the  attempt  to  alight,  did  not 
demonstrate  the  negligence  of  such  attempt.  The  question  was 
still  for  the  jury. 

Judge  Matthews'  death  may  have  been  directly  caused  by  dis- 
ease occurring  months  after  his  injury,  but  this  disease  may  have 
yet  been  caused  by  the  injury,  and  defendant  would  be  liable  for 
the  death ;  the  chain  of  causation  starting  with  defendant's  neg- 
ligence and  ending  in  Matthews'  death.  Armstrong  v,  Montgom- 
ery St.  Ry.  Co.,  123  Ala.  233,  26  South.  349.  Charge  14  was 
therefore  bad. 

Charge  IS  requested  by  defendant  is  a  pure  and  express  ar- 
gument. 

We  are  not  prepared  to  say  that  the  verdict  of  the  jury  was  so 
palpably  against  the  evidence  as  to  justify  us  in  the  conclusion 
that  the  court  below  erred  in  overruling  the  motion  for  a  new 
trial. 

Affirmed. 

Haralson,  Tyson,  and  Dowdell,  JJ.,  concur. 


Texas  &  P.  Ry.  Co.  v.  Payne. 

(Supreme  Court  of  Texas,  May  18,  1905.) 

[87  S.  W.  Rep.  330.] 

Carriers — Return  Trip  Ticket — Agent's  Refusal  to  Indorse — Ejec- 
tion from  Train — Damages.* — Where  a  railroad's  agent  wrongfully 
refused  to  indorse  a  return  trip  ticket,  and  the  passenger  in  conse- 
quence was  ejected  from  a  tram,  he  was  entitled  to  recover  for  his 
expulsion,  it  not  having  been  incumbent  on  him  to  purchase  a  ticket 
or  to  pay  his  fare. 

Certified  Questions  from  Court  of  Civil  Appeals  of  Second  Su- 
preme Judicial  District. 

Action  by  T.  J.  Payne  against  the  Texas  &  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appealed 
to  the  Court  of  Civil  Appeals,  which  certifies  questions  to  the  Su- 
preme Court. 

Earnest  &  Sntithj  for  appellant. 
Smith  &  Smith,  for  appellee. 

*For  the  authorities  in  this  series  on  the  question  of  the  responsi- 
bility of  the  carrier  for  the  mistakes  or  negligence  of  its  ticket  agents, 
see  foot-note  appended  to  Coleman  v.  Southern  Ry.  Co.  (N.  Car.),  16 
R.  R.  R.  32,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  32. 
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Williams,  J.  This  case  is  before  us  upon  the  following  cer- 
tificate : 

"Appellee,  T.  J.  Payne,  sued  the  appellant,  the  Texas  & 
Pacific  Railway  Company,  in  the  county  court  of  Mitchell  county, 
Tex.,  for  damages  in  the  sum  of  $757.95,  because  of  an  ejection 
from  one  of  appellant's  passenger  trains  between  Ft.  Worth, 
Tex.„  and  Colorado,  Tex. 

"The  evidence  is  sufficient  to  establish  the  following  facts : 
That  appellee,  in  December,  1903,  in  the  capacity  of  a  drover, 
accompanied  a  shipment  of  cattle  from  Odessa,  Tex.,  to  the  Na- 
tional Stockyards,  East  Saint  Louis,  111.,  under  a  written  con- 
tract with  appellant  which,  among  other  things,  in  legal  effect 
provided  that  appellee  should  be  transported  on  his  return  from 
Ft.  Worth,  Tex.,  to  Odessa,  Tex.,  if  within  15  days  after  the 
issuance  of  the  contract  it  should  be  presented  to  and  endorsed  by 
appellant's  agent  at  Ft.  Worth.  The  appellee  returned  from  the 
National  Stockyards  to  Ft.  Worth  within  the  prescribed  time, 
and  there  presented  said  contract  to  the  appellant's  agent  for  in- 
dorsement, as  provided  in  the  contract.  Appellee  thus  details 
what  occurred  upon  his  presentation  of  the  contract  at  Ft. 
Worth ;  'I  had  the  contract  with  me  when  I  reached  Ft.  Worth ; 
at  Ft.  Worth  I  presented  this  contract  to  the  freight  agent  of  the 
Texas  &  Pacific  at  Ft. Worth,  who  refused  to  execute  it ;  my  pur- 
pose was  to  get  it  indorsed,  in  order  to  come  home  on  it.  Odessa 
is  west  of  Colorado  City,  I  think,  about  120  miles.  When  I 
presented  this  contract  to  the  agent  of  the  railroad  at  Ft.  Worth, 
he  told  me  he  could  not  indorse  it  at  all ;  his  instructions  were 
different,  and  he  could  not  possibly  indorse  it  under  any  circum- 
stances; he  read  me  his  orders  along  that  line.  I  told  him  the 
train  was  late  and  I  wanted  to  get  home,  and  thought  possibly  my 
contract  did  not  come  under  that  head,  and,  if  he  could  instruct 
the  conductor  of  the  train  to  carry  me  on  it,  I  would  be  glad  if  he 
would  do  it.  That  was  about  all  the  conversation  I  had  with  him ; 
he  just  refused  to  do  it.  I  told  him  the  train  was  late — I  don't  re- 
member how  late — but  that,  if  he  would  instruct  the  conductor 
and  state  the  circumstances,  he  would  probably  arrange  for  me  to 
pass  on  it.  He  did  not  say  whether  he  would  or  would  not  do 
this;  he  did  not  agree  to  do  it  at  all.'  There  is  no  evidence 
tending  to  show  that  appellant's  agent  at  Ft.  Worth  communicated 
with  the  conductor  of  the  train,  but  appellee  nevertheless  took 
passage  upon  the  regular  passenger  train  from  Ft.  Worth  to 
Odessa,  and  remained  thereon  until  the  conductor  thereof 
reached  him  in  taking  up  tickets.  The  conductor  refused  to 
honor  the  pass  because  of  its  want  of  proper  indorsement,  and 
appellee,  refusing  to  pay  his  fare,  was  ejected  from  the  train  at 
Weatherford  about  10  o'clock  at  night,  in  the  presence  of  others 
upon  the  train,  and  thereby  suffered  humiliation.  Appellee  re- 
mained in  Weatherford  until  the  following  day,  when  he  resumed 
his  journey,  having  paid  the  necessary  sum  of  $1.50  for  lodging 
and  meals,  and  the  further  sum  of  $5.95  for  a  ticket  from 
Weatherford  to  his  home  town.     Appellee  could  have  paid  his 
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passage  at  the  time  of  his  ejection,  having  the  means  to  do  so,  and 
there  is  no  proof  of  the  value  of  time  lost  or  of  any  other  actual 
damage  except  that  which  has  been  stated. 

"The  trial  was  before  the  court  without  the  intervention  of  a 
jury,  and  appellee  was  awarded  a  judgment  in  the  sum  of  $57.45, 
and  the  cause  is  now  pending  before  us  on  appeal,  the  sole  ques- 
tion presented  being  whether  the  judgment  in  excess  of  appellee's 
actual  expense  of  $7.45  at  Weatherford  is  authorized  under  the 
facts. 

**In  behalf  of  appellee  it  is  insisted  that  the  following  cases, 
among  others,  support  the  judgment  in  its  entirety,  viz.:  Texas 
&  Pacific  Railway  Company  v,  Dennis,  4  Tex.  Civ.  App.  90,  23 
S.  W.  400;  St.  Louis,  A.  &  T.  Rv.  Co.  v.  Mackie  (Tex.  Sup.)  9 
S.  W.  451,  1  L.  R.  a.  667,  10  Am.  St.  Rep.  766;  Mo.  Pac.  Rv. 
Co.  z\  Martino  (Tex.  Civ.  App.)  18  S.  W.  1066;  Gulf,  C.  &  S. 
F.  Rv.  Co.  V,  Rather  (Tex.  Civ.  App.)  21  S.  W.  951 ;  and  Gulf, 
C.  &'S.  F.  Ry.  Co.  V.  Halbrook  (Tex.  Civ.  App.)  33  S.  W.  1028. 
The  later  case  of  Russell  v,  Missouri,  K.  &.  T.  Ry.  Co.  of  Texas, 
12  Tex.  Civ.  App.  627,  35  S.  W.  724,  however,  is  relied  upon  as 
establishing  appellant's  contention  of  an  excess  in  the  judgment. 

"The  cases  named  are  considered  to  be  in  conflict,  unless  dis- 
tinguishable, as  to  which  we  are  not  entirely  agreed,  and  we 
therefore  deem  it  advisable  to  certify  unto  your  honor  for  de- 
termination  the  question  whether,  under  the  circumstances  above 
stated,  appellee  was  entitled  to  recover  damages  caused  by  the 
humiliation  resulting  from  his  expulsion ;  that  is,  whether,  under 
the  circumstances  stated,  appellee*s  failure  to  procure  ticket  at 
Ft.  Worth,  or  to  pay  his  fare  to  the  conductor  when  demanded, 
precludes  the  recovery  for  mental  injury  resulting  from  his  ejec- 
tion at  Weatherford." 

There  were  differences  in  the  facts  existing  in  the  cases  cited 
in  the  certificate,  but  whether  or  not  they  were  such  as  to  recon- 
cile the  decision  in  the  case  of  Russell  v.  Railway  with  the  others 
it  is  unnecessary  to  decide.  In  the  application  for  a  writ  of  error 
which  was  made  to  this  court  in  the  Russell  Case,  the  rulings 
upon  the  question,  which  was  most  like  that  presented  in  this 
certificate,  were  not  so  assigned  as  properly  to  raise  that  ques- 
tion. 

The  theory  of  the  defense,  in  substance,  is  that  there  is  no  Ha- 
bility  for  the  damages  resulting  to  plaintiff  from  the  ejection,  be- 
cause the  action  of  the  agent  at  Ft.  Worth  in  refusing  to  indorse 
the  contract  was  a  final  breach  of  it,  from  which  plaintiff's  cause 
of  action  then  accrued ;  and  that  his  own  act  in  trying  to  travel 
on  the  contract,  after  it  had  been  thus  repudiated,  could  not  ag- 
gravate the  damage,  nor  give  rise  to  a  new  cause  of  action  as  for 
a  second  breach.  If  the  act  of  the  agent  in  merely  declining  to 
furnish  the  evidence  of  the  plaintiff's  right  to  transportation  is 
to  be  treated  as  a  repudiation  by  defendant  of  its  contract  to 
QSJTy  at  a  time  when  it  was  called  on  to  perform  it,  the  conclu- 
sion urged  might  properly  follow.  But  we  think  the  action  of 
the  agent  did  not  amount  to  this.     lie  did  not  deny  plaintiff's 
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right  to  transportation  on  the  contract,  but  simply  declined  to  in- 
dorse it,  because  **his  instructions  were  different."  This  re- 
sulted in  depriving  plaintiff  of  the  complete  evidence  of  his  right 
provided  for  by  the  contract,  but  it  did  not  destroy  the  right,  nor 
necessarily  signify  to  plaintiff  that  defenddnt,  through  other 
agents  in  charge  of  its  trains,  would  not,  wi.en  applied  to,  per- 
form the  contract.  The  fact  that  instructions  given  to  the  agent 
may  have  taken  away  his  authority  in  the  matter  did  not  ne- 
cessitate the  conclusion  that  defendant  meant  thereby  to  break  its 
contract,  but  was  consistent  with  plaintiff's  assumption  that  those 
in  charge  of  the  trains  would  have  adequate  instructions  and 
authority  to  carry  out  the  agreement.  Plaintiff's  right  to  the  re- 
turn transportation  was  evidenced  by  the  written  contract,  and 
he  had  done  all  required  of  him  to  preserve  it;  the  only  thing 
left  undone  being  that  which  was  incumbent  on  defendant, 
and  the  place  of  that  might  be  supplied  in  other  ways.  As  de- 
fendant had,  according  to  the  agent's  statement,  merely  with- 
drawn his  authority  to  do  the  designated  act,  without  denying 
the  contract,  the  fair  presumption  was,  we  think,  that  which  plain- 
tiff adopted^  that  defendant  had  provided  or  would  provide  for  the 
recognition  of  the  contract  in  some  other  way.  If  the  principle 
invoked  by  defendant  could  be  brought  into  operation  at  all 
through  a  mere  refusal  of  such  an  agent  to  do  a  thing  merely  sub- 
sidiary to  the  main  contract  of  carriage,  which  may  be  seriously 
doubted,  his  action  should  amount  to  such  an  unequivocal  repudia- 
tion of  the  entire  contract  as  would  leave  no  doubt  in  the  pas- 
senger's mind  as  to  the  attitude  of  the  carrier.  Kilgore 
V,  N.  W.  Tex.  Baptist  E.  Ass'n,  90  Tex.  139,  37  S.  W.  598. 

Cases  have  often  arisen,  under  round-trip  passenger  tickets, 
in  which  agents  at  terminal  points  have  refused,  as  required  by 
the  tickets,  to  stamp  and  sign  them  for  the  return  passage,  after 
the  holders  had  done  all  required  of  them,  and  there  is  quite  a 
diversity  of  opinion  among  the  authorities  as  to  the  right  of  the 
passenger  to  attempt  to  return  to  his  destination  upon  the  ticket 
without  this  evidence  upon  it,  and  to  recover  damages  for  being 
ejected  from  the  train;  some  holding  that  he  has  the  right  and 
can  thus  recover,  others  holding  that  the  refusal  to  authenticate 
as  required  is  a  breach  of  the  contract  of  carriage  giving  rise 
to  the  only  cause  of  action  the  passenger  can  have,  which  is  to 
recover  damages  for  such  breach,  and  not  for  an  ejection  from  a 
train  which  he  has  entered  with  knowledge  that  the  ticket  will 
not  be  respected.  The  language  and  reasoning  of  the  latter  class 
of  authorities  would  probably  sustain  the  defense  here  made,  but 
we  agree  with  the  doctrine  first  stated.  The  reasoning  of  some  of 
those  maintaining  the  first  view  seems  to  concede  that  the  re- 
fusal of  the  agent  to  authenticate  the  ticket  is  a  breach  of  the  en- 
tire contract  of  carriage,  and  the  second  view  is  based  on  that 
assumption;  but  we  are  not  prepared  to  agree  to  this.  It  is 
undoubtedly  true  that  by  the  stipulation  in  such  a  ticket  the  car- 
rier agrees  to  have  its  agent  perform  the  disignated  act,  and  his 
refusal  to  do  so  is  a  breach  of  that  stipulation,  and  it  may  be  that 
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the  passenger  has  the  right  to  treat  that  as  an  anticipatory 
breach  of  the  contract  for  the  return  transportation.  But  this 
part  of  the  agreement,  as  it  is  ordinarily  found  in  such  contracts, 
seems  to  us  to  be  merely  incidental  and  subsidiary  to  the  con- 
tract of  carriage,  and  the  breach  of  it  is  not  necessarily  a  repu- 
diation by  the  carrier  of  its  entire  obligation.  It  may  still  per- 
form its  duty  to  transport.  It  is  not  called  upon  to  perform  that 
until  the  passenger  presents  himself  for  transportation,  and  it  is 
only  by  a  refusal  then,  it  would  seem,  that  there  is  a  breach  which 
the  passenger  is  bound  to  treat  as  converting  his  right  into  a 
cause  of  action  for  damages.  It  may  be  true  that  the  holder  of 
the  ticket  mav  treat  the  refusal  to  authenticate  it  as  a  breach  of 
the  contract,  and  claim  his  damages  therefor ;  but  as  the  time  has 
not  arrived  for  performance  of  the  contract  to  carry  upon  the  re- 
turn trip  until  the  passenger  enters  the  conveyance,  the  carrier 
may  still  perform,  and  the  passenger,  therefore,  may  elect  to  in- 
sist upon  the  performance  until  it  is  refused  when  it  is  due.  The 
general  principles  governing  contracts  would  lead  to  this  con- 
clusion, unless  it  be  true  that  the  authentication  of  the  ticket  is 
to  be  regarded  as  a  part  of  the  performance  of  the  contract 
for  the  return  passage,  and  we  can  see  no  good  reason  why  it 
should  be  so  treated.  It  may  be  broken  and  the  parties  may 
still  carry  out  the  substantial  part  of  their  agreement.  Greenwall 
Theatrical  Co.  v.  Markowitz,  97  Tex.  485,  79  S.  W.  1069,  65  L. 
R.  A.  302. 

The  opposing  authorities  assume  that  there  is  something  in  the 
nature  of  transportation  by  rail,  and  of  the  necessary  regulation 
of  carriage  by  means  of  tickets,  that  controls  the  question.  That 
regulations  requiring  the  purchase  and  exhibition  of  tickets  by 
passengers  while  being  carried  are  reasonable  and  valid  is  well 
settled,  but  tickets  and  writings  like  those  we  are  considering 
contain  a  special  contract  and  express  their  own  obligation. 
They  bind  the  carrier,  when  the  holder  has  done  all  required  of 
him,  to  have  its  agent  take  the  action  called  for  by  the  contract 
and  to  furnish  transportation.  If  the  complete  evidence  of  the 
right  to  transportation  provided  for  by  the  particular  contract  is 
not  created  because  of  the  refusal  of  the  agent  to  furnish  it,  the 
carrier  is  in  no  condition  to  exact  it,  and  is  not  discharged  from 
the  undertaking  to  carry.  When  the  holder  has  done  all  he  can 
to  perform  the  condition  precedent  imposed  upon  him,  his  right 
to  transportation  is  complete,  and  he  has  in  the  ticket  all  the 
evidence  which  the  contract  exacts  of  him  to  furnish,  that  which 
is  lacking  being  only  the  evidence  which  the  carrier  has  under- 
taken to  furnish  for  the  information  of  its  employees.  The  case 
is  not  one  in  which  the  passenger  has  failed  to  comply  with 
reasonable  regulations  concerning  tickets,  but  one  in  which  he 
has  complied  as  far  as  was  in  his  power.  Other  regulations  of 
the  carrier  may  be  such  that  the  default  on  its  part  may  naturally 
lead  to  a  breach  of  the  obligation  to  transport  by  other  agents  ig- 
norant of  the  facts,  but  we  do  not  see  the  justice  in  holding  that 
the  passenger  must  assume,  merely  because  the  carrier  is  in  de- 
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fault  in  such  an  incident,  that  it  will  not  perform  the  substantial 
part  of  the  contract.  The  reasoning  upon  the  subject  sometimes 
makes  the  question  turn  upon  the  culpability  of  the  conductor  in 
ejecting,  which  seems  to  us  to  be  entirely  too  narrow  a  view  of 
the  subject.  The  act  of  the  conductor  is  to  be  treated  as  that  of 
his  employer,  and,  thus  viewed,  is  wrongful,  because  the  em- 
ployer has  no  right  under  such  circumstances  to  have  the  pas- 
senger ejected. 

The  two  classes  of  authorities  are  fairly  represented  by  the 
Martino  Case  cited  in  the  certificate;  Head  v,  Georgia  Pac.  Rv. 
Co.,  79  Ga.  358,  7  S.  E.  217,  11  Am.  St.  Rep.  434;  Southern  Rv. 
Co.  V,  Wood  (Ga.)  39  S.  E.  894,  55  L.  R.  A.  536;  Morse  ^^ 
Southern  Ry.  Co.,  102  Ga.  302,  29  S.  E.  865 ;  McGee  v,  Rev- 
nolds,  117  Ala.  413,  23  South.  68;  s.  c,  129  Ala.  540,  29  South. 
961 ;  and  in  other  cases  therein  cited.  Other  authorities  are 
given  in  6  Cyc.  Law  &  Proc.  557,  558. 

The  question  whether  or  not  plaintiff,  after  getting  on  the 
train,  ought  to  have  paid  his  fare  in  order  to  prevent  expulsion, 
is  in  principle  decided  in  the  ^lackie  Case,  referred  to  in  the 
certificate. 

We  therefore  answer  that  plaintiff  was  entitled  to  recover 
damages  sustained  from  the  expulsion,  and  was  not  required 
either  to  purchase  a  ticket  at  Ft.  Worth  or  to  pay  his  fare  on  the 
train. 


Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Court  of  Rhode  Island,  May  25,  1905.) 

[61  Atl.  Rep.  695.] 

Sales — Shipment  of  Goods — Transmission  of  Title — Pa3rment  of 
Draft.* — Where  a  bill  of  lading  is  sent  by  the  seller  through  a  bank, 
accompanied  by  a  draft  upon  the  buyer,  who  must  pay  the  draft  and 
obtain  the  bill  of  lading  before  he  can  secure  the  goods,  title  to  the 
goods  does  not  pass  to  the  buyer  until  he  pays  the  draft  and  obtains 
the  bill  of  lading;  and  if  the  goods  are  destroyed  before  that  time  he 
cannot,  by  afterwards  paying  the  draft  and  taking  up  the  bill  of  lad- 
ing, obtain  a  title  which  will  relate  back  so  as  to  authorize  him  to 
sue  for  the  destruction  of  the  goods. 

Carriers — ^Termination  of  Liability — Delivcry.f — Where  a  carrier 
permits  the  consignee  of  merchandise  to  open  the  cars  containing 
the  same  after  they  have  been  placed  on  a  spur  track  near  the  con- 
signee's warehouse,  and  to  remove  part  of  the  contents  thereof,  and 
exercise  and  retain  dominion  over  the  same,  and  put  his  own  locks  on 

*See  generally,  foot-note  appended  to  Nat.  Bank  of  Bristol  v.  Bal- 
timore &  O.  R.  Co.  (Md.),  15  R.  R.  R.  206,  38  Am.  &  Eng.  R.  Cas.,  N. 

S.,  206. 

tFor  the  authorities  in  this  series  on  the  question  as  to  when  the 
carrier's  liability  on  account  of  freight  terminates  after  its  arrival  at 
its  destination,  see  foot-notes  appended  to  Gulf  m  C.  R.  Co.  v.  Fuqua 
&  Horton  (Miss.\  12  R.  R.  R.  60,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  60; 
foot-notes  appended  to  Normile  v.  Northern  Pac.  Ry.  Co.  (Wash.). 
13  R.  R.  R.  194,  36  Am.  &  Eng.    R.  Cas.,  N.  S.,  194. 
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the  cars,  the  carrier's  liability,  as  such,  for  the  merchandise  in  the 
cars,  is  terminated. 

Saine — Liability  as  Warehouseman. — Where  the  consignee  of  mer- 
chandise has  accepted  a  delivery  thereof,  and  sold  and  removed  some 
of  it,  the  fact  that  such  merchandise  still  remains  in  the  carrier's  cars 
for  the  convenience  of  the  consignee  does  not  impose  any  liability 
as  warehouseman  on  the  carrier. 

Trespass  on  the  case  by  Lorenzo  Vaughn  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Company.  On  petition 
of  plaintiff  for  new  trial  after  nonsuit.     Denied. 

Argued  before  Douglas,  C.  J.,  and  DuBois  and  Parkiiurst, 

jj- 

Samuel  W,  K.  Alien  and  Thomas  A.  Jenckes,  for  plaintiff. 
Tillinghast  &  Murdoch,  for  defendant. 

Parkhurst,  J.  The  plaintiff  brings  this  action  to  recover 
damages  from  the  defendant  for  loss  by  fire  of  one  car  load  of 
corn,  one  car  load  of  oats,  and  one  car  load  of  gluten  and  bran, 
which  had  been  shipped  to  Davisville,  R.  I.,  over  the  defendant's 
railroad,  and  which,  while  still  in  the  cars  at  Davisville,  were  de- 
stroyed by  fire.  It  appears  from  the  testimony  that  the  cars  had 
reached  Davisville  on  the  18th  of  July,  1899,  and  were  placed  on 
a  spur  track  next  to  the  plaintiff's  warehouse,  and  that  the 
plaintiff  was  duly  notified  of  their  arrival.  It  appears  further 
that  the  car  load  of  com  was  shipped  by  one  Mark  Shultis,  of 
Boston,  and  that  Shultis  agreed  to  pay  the  freight  thereon  to 
Davisville,  and  that  a  bill  of  lading  was  sent  by  Shultis  through 
his  bank  to  a  bank  in  East  Greenwich,  with  a  draft  attached 
drawn  upon  the  plaintiff;  and  the  plaintiff  admits  that  he 
was  to  pay  the  draft  before  he  could  get  the  corn.  It 
further  appears  that  the  plaintiff  had  not  paid  the 
draft  and  had  not  obtained  the  bill  of  lading  for  the 
same  prior  to  the  destruction  of  the  same,  as  hereinafter 
set  forth.  It  further  appears  that  the  car  load  of  oats  and  the 
car  load  of  bran  and  gluten  were  purchased  outright  of  other 
parties,  and  no  question  is  raised  but  that  title  to  these  two  car 
loads  had  passed  to  the  plaintiff  on  the  18th  day  of  July,  1899. 
It  further  appears  that  the  plaintiff  was  allowed  by  the  defend- 
ant's agent  to  open  the  two  cars  and  examine  and  remove  part 
of  the  contents  of  the  cars  containing  the  oats  and  bran  and 
gluten  after  they  were  placed  upon  the  spur  track  near  the 
plaintiff's  warehouse.  The  testimony  is  not  clear  as  to  how 
much  of  the  bran  and  gluten  was  removed,  but  we  think  it  suf- 
ficiently appears  that  a  sufficient  delivery  of  these  two  car  loads 
was  made  to  the  plaintiff,  and  that  he  exercised  and  retained 
dominion  as  owner  over  the  contents,  so  that  he  could  not  there- 
after claim  that  he  had  not  received  them,  and  that  they  were 
not  his  property.  It  is  claimed  by  defendant,  and  not  disputed 
by  the  plaintiff,  that  plaintiff  put  his  own  locks  on  these  two  cars 
after  removing  a  portion  of  their  contents  on  the  afternoon  of 
July  18,  1899. 
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Early  in  the  morning  of  July  19.  1899,  being  shortly  after 
midnight,  a  fire  broke  out  in  the  plaintiff's  property  adjacent  to 
the  spur  track,  which  consumed  the  plaintiff's  warehouse,  and 
from  which  the  three  cars  and  their  contents  standing  on  the 
spur  track,  took  fire  and  were  consumed.  The  plaintiflF  after- 
wards paid  the  draft  for  the  corn  and  took  up  the  bill  of 
lading,  and  claims  that  thereby  he  became  the  owner  as  of  July 
18,  1899,  and  he  is  entitled  as  owner  of  the  three  car  loads 
to  recover  from  the  defendant,  either  as  a  conmion  carrier  or  as 
a  warehouseman,  for  negligence  in  permitting  the  same  to  be 
consumed  by  fire. 

As  to  the  car  load  of  com,  we  are  of  the  opinion,  upon  all  the 
testimony,  that  title  to  the  same  had  not  passed  to  the  plaintiff  at 
the  time  of  the  fire.  He  could  only  obtain  title  to  the  same  by 
paying  the  draft  and  obtaining  the  bill  of  lading,  which  he  had 
not  done  prior  to  the  destruction.  The  sale  was  conditional 
upon  the  payment  of  the  draft,  and  title  still  remained  in  Shultis 
at  the  time  of  the  fire,  and  the  car  load  of  com  had  not  been  de- 
livered to  the  plaintiflF  at  that  time.  It  was  still  locked  and  sealed 
with  the  lock  and  seal  of  the  defendant.  Where  merchandise  is 
billed  in  this  manner,  in  the  absence  of  the  most  convincing  tes- 
timony to  the  contrary,  it  is  "almost  conclusive"  that  the  inten- 
tion of  the  parties  is  that  title  does  not  pass  until  payment  of  the 
draft  and  delivery  of  the  bill  of  lading.  Wait  v.  Baker,  2  Exch. 
Rep.  1 ;  Turner  v.  Trustees  Liverpool  Docks,  6  Exch.  Rep.  543 ; 
Barber  v.  Meyerstein,  L.  R.  4  H.  of  L.  317;  Shepherd  v.  Har- 
rison, L.  R.  5  H.  of  L.  116;  Stollenwerck  v.  Thacher,  115  Mass. 
224;  McArthur  Co.  v.  National  Bank,  122  Mich.  223,  81  N. 
W.  92 ;  Garbarron  z\  Kreeft,  L.  R.  10  Exch.  274 ;  Ward  v.  Tav- 
lor.  56  111.  494;  Benj.  Sales,  352,  §  458.  Therefore,  inasmuch 
as  the  plaintiflF  did  not  own  the  corn,  he  cannot  recover  for  it. 

The  car  load  of  oats  and  the  car  load  of  bran  and  gluten 
were  undoubtedly  the  property  of  the  plaintiflF,  and  had  been 
delivered  to  him  and  passed  into  his  possession  and  control  at 
the  time  of  the  fire.  The  liability  of  the  defendant  as  a  carrier 
as  to  these  cars  was  then  at  an  end.  Richardson  et  al.  v,  God- 
dard  et  al.,  23  How.  (U.  S.)  28,  16  L.  Ed.  412;  McCartv  v,  N. 
Y.  &  Erie  R.  Co.,  30  Pa.  247 ;  Mohr  &  Smith  v,  C.  &  N.  \V.  R., 
40  Iowa,  579;  Jackson  v,  Sacramento  V.  R.  Co.,  23  Cal.  268; 
Cin.  &  Chicago  R.  Co.  v.  McCool,  26  Ind.  140 ;  C.  &  Alton  R. 
Co.  V,  Scott,  42  111.  132;  Whitney  Mfg.  Co.  v.  Richmond  &  D. 
R.  Co.  (S.  C.)  17  S.  E.  147,  Z7  Am.  St.  Rep.  767.  No  cases  are 
cited  for  plaintiflF  in  which,  after  careful  examination,  we  find 
that  the  positions  taken  above  are  disputed.  On  the  contrary, 
so  far  as  they  discuss  the  same  questions,  they  recognize  the 
same  doctrine  throughout. 

It  may  be  stated  here,  although  not  alluded  to  on  either  brief, 
that  the  provisions  of  the  bills  of  lading,  both  of  the  oats  and  of 
the  bran  and  gluten,  expressly  exempt  the  defendant  from  liabil- 
ity for  loss  by  fire  in  the  following  language,  viz.:  "No  carrier 
or  party  in  possession  of  all  or  any  of  the  property  herein  de- 
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scribed  shall  be  liable  for  any  loss  thereof  or  damage  thereto,  by 
causes  beyond  its  control;  or  by  floods  or  by  fire," 'etc.  (See 
X.  Y..  N.  H.  &  H.  bill  of  ladinjj  of  bran  and  gluten ;  also  see  C. 
C.  &  St.  Louis  R.  Co.  bill  of  lading  of  oats.)  It  would  appear, 
therefore,  that  in  any  event,  so  far  cs  these  two  car  loads  are 
concerned,  the  defendant  would  not  be  liable,  except  in  the  case 
of  gross,  wnllful,  or  criminal  negligence,  for  the  loss  either  as  a 
common  carrier  or  as  a  warehouseman.  But  there  is  no  cvi- 
dence  of  negligence  on  the  part  of  the  defendant.  The  fire  it- 
self started  in  the  property  of  the  plaintiff,  and  was  com- 
municated to  the  cars  from  that  property,  in  the  dead  of  the 
night,  when  there  were  none  of  the  defendant's  employees  on 
dutv\  It  is  true  that  some  of  the  defendant's  employees,  with 
other  citizens,  came  to  the  fire,  and  voluntarily  attempted  to 
render  some  assistance.  But  the  employees  of  the  defendant 
were  not  under  any  obligation  at  that  hour  to  the  defendant, 
nor  had  the  defendant  anv  anthority  over  them.  Aldrich  v, 
Boston  &  Won  R.  Co.,  100  Mass.  31,  1  Am.  Rep.  76,  97  Am. 
Dec.  74.  But  under  the  testimony  we  do  not  find  that  the 
defendant  was  even  a  warehouseman.  The  property  had  been 
delivered  on  the  spur  track  to  the  plaintiff.  He  had  accepted  it, 
sold  and  removed  some  of  it,  and  had  assumed  full  dominion 
over  it:  and  the  mere  fact  that  it  still  remained  in  the  defend- 
ant's  cars  was  a  mere  matter  of  convenience  for  the  plaintiff, 
but  did  not  impose  anv  liability  on  the  defendant.  Gregg 
V.  111.  Cen.  R.  Co.,  147  111.  550,  35  N.  E.  343,  37  Am.  St.  Rep. 
238:  S.  &  N.  Ala.  R.  Co.  v.  Wood,  66  Ala.  167,  41  Am.  Rep.  749; 
Whitney  Mfg.  Co.  v,  Richmond  &  D.  R.  Co.  (S.  C.)  V  S.  E. 
147,  Z7  Am.  St.  Rep.  767.  We  find  that  there  was  no  error  of 
the  court  below  in  granting  the  nonsuit  upon  the  testimony 
as  presented. 

The  petition  for  a  new  trial  is  denied  and  dismissed,  and  case 
is  remitted  to  the  common  pleas  division  for  jud^^fment. 


Mearns  z\  Centr.al  R.  R.  of  New  Jersey. 

(Circuit  Court  of  Appeals,  Second  Circuit,  June  10,  1905.) 

[139  Fed.  Rep.  543.] 

Federal  Courts  —  State  Decisions — Comity.  —  Where  an  action 
against  a  carrier  to  recover  damages  for  injuries  to  a  passenger  had 
been  dismissed  pursuant  to  the  unanimous  opinion  of  the  highest 
state  court,  and  the  questions  of  negligence  presented  were  not  ques- 
tions as  to  which  the  federal  and  state  courts  were  at  variance,  comity 
required  such  decision  to  be  followed  by  the  federal  courts  in  a  sub- 
sequent action  therein  by  the  same  parties  for  the  same  cause, 
though  such  opinion  was  not  controlling  authority. 

Capers — Injuries  to  Passengers — Invitation  to  Alight.* — Where 
the  porter  or  guard  of  a  passenger  train  called  out,  ''Jersey  City;  last 

*For  the  authorities  in  this,  series  on  the  question  as  to  what  consti- 
tutes an  invitation  to  a  passenger  to  alight  from  a  car  or  train,  see 
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stop;  all  out" — and  followed  it  by  opening  the  vestibule  door  of  the 
car,  such  statement  and  act  did  not  constitute  a  positive  assurance 
to  passengers  that  the  car  had  stopped,  nor  an  invitation  to  passen- 
gers to  alight  before  the  car  had  in  fact  stopped. 

Same — Contributory  Negligence.t — Where,  after  the  porter  of  a 
railroad  train  had  announced  the  last  station  and  opened  the  vestibule 
door  of  the  car,  plaintiff,  erroneously  supposing  that  the  train  had 
stopped,  stepped  out  into  the  vestibule,  passed  down  the  steps,  and 
thence  to  the  platform,  while  the  train  was  moving,  and  was  injured 
in  so  doing,  he  was  guilty  of  contributory  negligence,  precluding  a 
recovery. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

In  the  spring  of  1895  the  plaintiff  commenced  a  suit  in  the 
Supreme  Court  of  New  York  upon  the  same  cause  of  action 
stated  in  the  complaint  herein,  the  venue  being  laid  in  New  York 
county.  At  the  trial,  which  occurred  in  May,  1897,  the  plaintiff 
was  nonsuited.  The  plaintiff  appealed  to  the  Appellate  Division 
for  the  First  Department  where  the  judgment  was  reversed  and 
a  new  trial  granted.  The  opinion  is  reported  in  23  App.  Div. 
298,  48  N.  Y.  Supp.  366.  The  defendant  thereupon  appealed 
to  the  Court  of  Appeals  of  New  York,  where  the  judgment  of  re- 
versal was  reversed  and  the  judgment  of  nonsuit  was  affirmed. 
The  opinion  of  the  Court  of  Appeals  is  reported  in  163  N.  Y.  108, 
57  N.  E.  292.  A  motion  for  a  reargument  was  made  and  de- 
nied. 164  N.  Y.  598,  58  N.  E.  1089.  After  the  final  defeat  of 
the  plaintiff  in  the  state  courts  he  commenced  this  action  in 
June,  1901,  obtaining  jurisdiction  on  the  ground  of  the  diverse 
citizenship  of  the  parties.  At  the  trial  in  the  Circuit  Court  the 
judge  directed  a  verdict  for  the  defendant  upon  the  opening  of 
the  plaintiff's  counsel  and  the  plaintiff  sued  out  a  writ  of  error 
to  this  court.  The  facts  will  be  found  in  the  opinions  delivered 
in  the  state  courts.  Although  the  inferences  and  presumptions 
drawn  from  the  facts  differ  somewhat  in  the  two  tribunals  the 
statements  are,  in  their  essential  features,  alike  and  do  not 
differ  materially  from  the  statement  presented  to  the  Circuit 
Court  which  lead  to  a  dismissal  of  the  complaint. 

note  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  249;  Topp  v.  United  Rys.  & 
Electric  Co.  (Md.),  14  R.  R.  R.  248,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
248  (evidence  sufficient  to  show  invitation  to  alight  from  street  car); 
Barry  v,  Boston  &  A.  R.  Co.  (Mass.),  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
245  (calling  of  station  as  invitation  to  alight);  Raub.  v.  Los  Angeles 
T.  R.  Co.  (Cal.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  282  (stoppage  of 
train  as  an  invitation  to  alight). 

tFor  the  authorities  in  this  series  on  the  subject  of  the  contrib- 
utory negligence  of  passengers  in  alighting  from  moving  cars  or 
trains,  see  foot-note  appended  to  Georgia,  C.  &  N.  Ry.  Co.  v. 
Hutchins  (Ga.),  15  R.  R.  R.  727,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  727; 
foot-notes  appended  to  Mannon  v.  Camden  Interstate  Ry.  Co.  (W. 
Va.),  15  R.  R.  R.  312,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  312:  foot-note 
appended  to  Chicago  Union  Traction  Co.  v.  Olsen  (111.),  15  R.  R.  R. 
49,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  49;  foot-notes  appended  to  Dallas 
Rapid  Transit  Co.  v.  Payne  (Tex.),  15  R.  R.  R.  25,  38  Am.  &  Eng. 
R.Cas.,  N.  S.,  25;  foot-note  appended  to  St.  Louis  S.  W.  Ry.  Co.  v, 
Highnote  (Tex.),  16  R.  R.  R.  41,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  41. 
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Thomas  P,  Wickes,  for  plaintiff  in  error. 
Austin  G.  Fox  J  for  defendant  in  error. 

Before  Wallace,  Townsend,  and  CoxE,  Circuit  Judges. 

CoxE,  Circuit  Judge  (after  stating  the  facts).  The  plaintiff 
selected  his  forum  and  was  defeated  there  by  the  unanin^ous  de- 
cision of  the  court  of  last  resort.  We  should,  therefore,  be 
clearly  convinced  that  the  Court  of  Appeals  has  taken  an  erro- 
neous view  of  the  law  before  holding  the  action  of  the  trial  judge 
in  following  their  decision,  to  be  error.  We  do  not  deem  it  im- 
portant to  enter  upon  a  minute  analysis  of  the  opinion  of  the 
state  court  for  the  reason  that,  even  if  the  facts  were  stated 
there  precisely  as  the  plaintiff's  counsel  contends  they  should 
have  been,  the  same  result  would  inevitably  have  followed.  That 
other  learned  judges  of  the  state  took  a  different  view  is  of  no 
moment  here ;  their  opinion  is  not  law ;  so  far  as  the  state  courts 
are  concerned  the  law  is  irrevocably  fixed  by  the  judgment  of 
the  Court  of  Appeals. 

The  questions  of  negligence  presented  are  not  questions  where 
the  federal  and  state  courts  are  at  variance,  and  although  the 
opinion  of  the  state  court  is  not  controlling  upon  us,  every  con- 
sideration based  upon  comity  and  the  orderly  administration  of 
the  law  requires  us  to  follow  it  in  an  action  between  the  same 
parties  and  upon  the  same  facts.  Even  in  a  case  where  we  were 
not  wholly  in  accord  with  the  conclusions  of  the  state  court  this 
would  be  true,  but  in  the  case  at  bar  we  are  strongly  inclined 
to  the  opinion  that  the  case  was  properly  disposed  of  there. 

The  contention  of  the  plaintiff  is,  in  effect,  that  when  the 
porter,  or  guard,  made  the  statement  **Jersey  City ;  last  stop ;  all 
out,"  and  followed  it  by  opening  the  vestibule  door,  it  amounted 
to  a  positive  assurance  by  the  defendant  that  the  car  had  stopped 
and  was  an  "invitation"  to  the  plaintiff  to  alight  accompanied 
with  a  guarantee  that  he  could  do  so  with  safety.  It  is  argued 
that  it  was  the  duty  of  the  porter  to  know  whether  the  car  had 
stopped  or  not;  if  he  did  not  know  it  was  negligence.  If,  on 
the  other  hand,  he  did  know  he  should  have  warned  the  plain- 
tiff not  to  get  off,  and  his  failure  to  do  so  was  negligence.  We 
do  not  think  this  contention  can  be  maintained.  It  places  upon 
carriers  obligations  which  practically  make  them  insurers  of  the 
lives  and  limbs  of  their  passengers.  It  lays  down  a  new,  a 
stringent  and  an  impracticable  rule  which  will  extend  their 
liabilit}'  far  beyond  its  present  limit  and  will,  in  effect,  render 
them  liable  for  injuries  sustained  by  passengers  in  alighting  from 
moving  trains,  whether  made  up  of  vestibuled  or  ordinary 
coaches,  whenever  a  guard  who  has  announced  a  station  and 
opened  the  car  door  fails  to  inform  them  that  the  train  is  in 
motion  and  the  party  injured  testifies  that  he  supposed  that  the 
train  was  at  a  standstill.  We  prefer  to  take  the  view  of  the  facts 
entertained  by  the  Court  of  Appeals.  The  statement  of  the  porter 
was  not  an  "invitation"  to  alight,  but  was  the  usual  announce- 
ment of  a  fact  of  interest  to  the  passengers,  namely  that  they  had 
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reached  or  were  about  to  reach  the  end  of  their  journey.  The 
opening  of  the  door  of  the  vestibule  did  not  warrant  the  infer- 
ence that  the  car  had  stopped,  but  was  only  another  act  to 
facilitate  the  rapid  and  orderly  egress  of  the  passengers,  after 
the  train  had  stopped.  Even  though  it  be  assumed  that  the  porter 
knew  that  the  train  was  in  motion  and  that  he  saw  the  plaintiff 
step  down  from  the  platform,  this  falls  far  short  of  showings 
that  he  knew  or  ought  to  have  known  that  the  plaintiflF 
intended  to  step  off.  It  is  so  common  for  eager  passengers 
in  approaching  a  station  to  descend  to  the  last  step  in 
order  to  avail  themselves  of  the  first  opportunity  to 
alight,  that  a  guard  who  called  out  to  a  passenger  in  such  a  sit- 
uation "Don't  get  off;  the  train  has  not  stopped"  would  prob- 
ably be  denounced  as  an  impertinent  interloper.  We  cannot 
resist  the  conclusion  that  the  deplorable  accident  which  befell 
the  plaintiff  was  attributable  to  his  own  lack  of  caution  and  was 
not  due  to  the  negligence  of  the  defendant. 

We  agree  with  the  Supreme  Court  of  Massachusetts  when  they 
say  in  a  case  very  similar  upon  the  facts: 

"Assuming  that  the  action  of  the  brakeman  in  calling  the 
station  and  fastening  back  the  door  was  to  be  regarded  as  an 
invitation,  it  was  clearly  not  an  invitation  to  alight  from  a  mov- 
ing train,  but  from  the  train  after  it  had  come  to  a  stop.  It  did 
not  authorize  the  plaintiff  to  attempt  to  get  off  from  the  train 
when  in  motion.  But  we  do  not  think  the  action  of  the  brake- 
man  can,  as  a  matter  of  law,  be  regarded  as  an  invitation.  It 
was,  at  the  most,  simply  an  announcement  that  the  train  was  near 
the  station,  and  would  presently  stop,  and  was  given  in  order 
that  passengers  intending  to  alight  there  might  prepare  them- 
selves to  do  so  when  the  train  stopped."  England  v.  B.  &  M. 
R.,  153  Mass.  490,  27  N.  E.  1. 

Although  as  a  general  rule  it  is  unsatisfactory  and  unsafe  to 
dispose  of  causes  upon  the  opening  statements  of  counsel  we  can- 
not see  that  in  this  particular  case  the  plaintiff's  rights  have  been 
jeoparded  in  any  way.  The  plaintiff  had  once  given  his  testi- 
mony and  all  the  facts  were  known  to  his  counsel  who  was 
accorded  the  fullest  opportunity  to  state  them  in  detail. 

The  judgment  is  affirmed. 


Aikens'  Adm'x  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  July  7,  1905.) 

[74  N.  E.  Rep.  929.] 

Crossing — Prescription — Public  Use — Interruption.  —  The  placing^ 
by  a  railroad  of.  gates  across  a  crossing  interrupted  any  right  of 
way  by  prescription  then  accruing. 

Same — Same — Same.* — Where   a   private  way  was  shown  to  have 

♦For  the  authorities  in  this  series  on  the  subject  of  adverse  pos- 
session against  railroad  companies,  see  foot-notes  appended  to 
Roberts  v.  Sioux  City  &  P.  R.  Co.  (Neb.),  14  R.  R.  R.  32,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  32. 
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some  cart  ruts  leading  to  farmhouses,  and  it  appeared  that  the  public 
took  advantage  of  the  situation,  and  drove  through  it  more  or  less,  it 
did  not  show  a  pubjic  use  sufficient  for  prescription. 

Report  from  Supreme  Judicial  Court,  Suffolk  County. 

Action  under  Pub.  St.  c.  112,  §  213,  by  the  administratrix  of 
the  estate  of  John  Aikens,  deceased,  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  Cause  reported  for  de- 
termination of  the  Supreme  Judicial  Court,  and  judgment  ren- 
dered for  defendant. 

Whipple,  Sears  &  Ogden  and  Alex,  Lincoln,  for  plaintiff. 
Choate,  Hall  &  Stewart,  for  defendant. 

Lathrop,  J.  This  is  an  action  of  tort  under  Pub.  St.  c.  112, 
§  213,  by  the  administratrix  of  the  estate  of  John  Aikens,  to  re- 
cover damages  for  the  death  of  her  intestate,  who  was  killed 
by  a  locomotive  engine  on  January  18,  1899,  while  driving  across 
the  location  of  the  defendant's  road  on  a  way  called  '^Freeman 
Street."  At  the  trial  in  the  superior  court,  at  the  close  of  the 
evidence,  the  judge  directed  a  verdict  for  the  defendant.  It  was 
agreed  by  counsel  that,  if  the  case  should  have  been  left  to 
the  jury  upon  the  question  whether  there  was  a  public  highway 
by  prescription  over  the  railroad  location  upon  Freeman  street, 
the  plaintiff  should  have  judgment  for  $2,000.  The  judge  there- 
upon at  the  request  of  the  plaintiff  reported  the  case  for  the 
determination  of  this  court.  If,  upon  the  evidence,  the  case 
should  have  been  left  to  the  jury,  judgment  was  to  be  entered  for 
the  plaintiff  in  the  sum  of  $2,000;  otherwise  judgment  to  be 
entered  for  the  defendant. 

It  appears. from  a  map  used  at  the  trial  and  referred  to  in  the 
report  that  Freeman  street  is  in  that  part  of  Boston  formerly 
Dorchester,  and  that  it  runs  from  Dorchester  avenue  in  a  north- 
erly direction  by  Faulkner  street  to  Cha:rles  street.    The  location 
of  the  railroad  is  between  Faulkner  street  and  Charles  street. 
It  was  incumbent  upon  the  plaintiff  to  show  that  there  was  a 
right  of  way  by  prescription  over  Freeman   street  before   St. 
1892,  p.  233,  c.  275,  took  effect.    This  act,  which  was  approved 
May  6,  1892,  provides  as  follows :   "No  right  of  way  across  any 
railroad  track  or  location  which  is  in  use  for  railroad  purposes 
shall  hereafter  be  acquired  by  prescription;  but  nothing  herein 
contained  shall  affect  any  existing  right  of  way."    On  October 
4,  1871,  a  location  of  the  railroad  was  filed,  and  subsequently 
another  location  was  filed  on  October  30,   1879.     In  1888  the 
defendant  placed  two  gates  across  Freeman  street,  one  on  either 
side  of  the  track.    These  gates  would  be  an  interruption  of  any 
right  by  prescription  then  accruing.    We  need  not  consider  what 
the  effect  of  the  location  would  be  in  1871  and  1879,  for  we 
are  of  opinion  that  the  evidence  in  the  case  did  not  warrant  the 
jury  in  finding  that  a  public  right  of  way  by  prescription  had  been 
acquired  in   1888.     All  of  the  land  in  question,  including  the 
land  where  Faulkner  street.  Freeman  street,  and  Charles  street 
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now  are,  formed  part  of  the  Jacob  Foster  farm,  which  contained 
100  acres.  The  farmhouse  was  on  Foster  street,  then  a  lane, 
now  called  Faulkner  street.  There  were  clay  pits  on  the  farm, 
and  a  brickyard  along  Freeman  street.  There  was  also  a  cottag'e 
at  the  corner  of  Freeman  street  and  Faulkner  street,  where  the 
men  working  in  the  brickyard  lived.  In  1844  these  were  the 
only  buildings  on  the  farm.  We  assume,  without  reciting  the 
testimony,  that  there  was  some  evidence  of  a  general  use  by  the 
public  of  Freeman  street  for  over  20  years  before  1888.  Such  a 
use,  if  nothing  more  appeared,  would  be  sufficient  to  show  a  right 
of  way  by  prescription.  Jennings  v,  Tisbury,  5  Gray,  73 ;  Com- 
monwealth V,  Coupe,  128  Mass.  63;  McKenna  v.  Boston,  131 
Mass.  143 ;  Bassett  v.  Harwich,  180  Mass.  585,  587,  62  N.  E.  974. 
But  in  the  case  at  bar  something  more  appears.  The  evidence 
in  the  case  shows  the  origin  of  the  way.  It  was  laid  out  for  the 
use  of  the  farm  and  the  brickyard  thereon.  Subsequently  this 
private  way,  which  was  in  fact  open  to  the  public,  was  used  by  it 
to  some  extent,  but  it  did  not  really  come  up  to  the  level  of  a  use 
which  is  in  fact  the  use  of  a  way  as  a  public  way.  All  that  the 
evidence  showed  was  that  there  were  some  cart  ruts,  overgrown 
with  grass,  leading  to  farmhouses,  and  that  the  public  took  ad- 
vantage of  the  situation,  and  drove  through  more  or  less.  That 
user  is  not  sufficient.  See  Sprow  v.  Boston  &  Albany  Railroad, 
163  Mass.  330,  39  N.  E.  1024;  Moffatt  v.  Kennv,  174  Mass. 
311,  314,  54  N.  E.  850;  Weldon  v.  Prescott,  187  Mass.  415,  73 
N.  E.  536. 

As  we  are  of  opinion  that  there  was  no  evidence  to  warrant 
the  jury  in  finding  that  there  was  a  way  by  prescription,  there 
must  be  judgment  for  the  defendant. 


Davis  v.  Charleston  &  W.  C.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  July  6,  1905.) 

[51  S.  E.  Rep.  552.] 

Negligence — Explosion  of  Boiler — Evidence. — In  an  action  for  in- 
juries caused  by  the  explosion  of  a  boiler  on  defendant's  premises, 
evidence  that  it  was  old,  rusty,  and  cracked,  and  also  patched,  was 
sufficient  to  take  the  case  to  the  jury  on  the  question  of  negligence. 

Same — Liability  of  Owner.* — The  liability  of  an  owner  of  a  boiler 
for  injuries  caused  to  his  neighbor's  property  by  its  explosion  is 
based  on  his  negligence  in  its  use. 

Appeal  from  Common  Pleas  Circuit  Court  of  Laurens  County  ; 
Ellis  G.  Graydon,  Special  Judge. 

Action  by  Annie  C.  Davis  against  the  Charleston  &  Western 
Carolina  Railway  Company.  From  order  of  nonsuit,  plaintiff 
appeals.     Reversed. 

See  generally,  extensive  note  appended  to  Louisville  &  N.  Ter- 
minal Co.  V.  Lellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R. 
Cas.,'N.  S.,  498. 
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P,  P.  McGowan,  for  appellant. 
Simpson  &  Cooper,  for  respondent. 

Woods,  J.  The  complaint  alleged  the  explosion  of  a  boiler 
owned  by  defendant  and  operated  at  a  coal  chute  on  its  right 
of  way,  by  which  the  boiler,  hot  water,  steam,  cinders,  gravel, 
and  mud  were  thrown  upon  plaintiff's  premises,  knocking  down 
his  fence  and  causing  other  damage,  to  the  amount  of  $150.  It 
was  charged  that  the  explosion  was  due  to  the  negligence  of 
the  plaintiff  in  operating  "an  old,  worn-out,  and  defective  boiler." 
A  nonsuit  was  granted  on  the  grounds  (1)  that  there  was  not 
evidence  to  establish  that  the  boiler  was  defective;  and  (2)  that, 
if  defective,  there  was  no  evidence  the  explosion  was  due  to  the 
alleged  defect. 

1.  The  plaintiff  testified  as  follows:    "Q.  Describe  what  kind 

of  a  place  it  exploded,  the  rent  in  the  boiler?     A.  It  exploded 

from  the  bottom.     I  expect  it  is  about  12  or  14  inches  where  it 

exploded:  busted  up.     Q.   How  did  the   iron  look  where  the 

burst  was,  as  being  an  old  or  a  new  piece  of  iron  ?    A.  It  looked 

like  an  old  piece  of  iron.     From  the  appearance  of  the  patches 

there  it  was  not  new  iron.     It  had  been  patched  several  times. 

Q.  How  about  any  rust,  corrosion,  scales  on  it?     A.  Yes,  sir; 

it  was  an  old  boiler,  rusty  and  scaly.    Q.  You  say  it  was  old  and 

rusty,  and  had  been  patched?    A.  Yes,  sir."    This  was  followed 

by  the  evidence  of  the  witness  J.  W.  Hargrove :   "Q.  Where  was 

the  patch  on  the  boiler?    A.  It  was  on  the  front  part.    Q.  Near 

the  fire  flues?     A.  Down  near  the  fire  flues.     Q.  No  pressure 

on  it  there  from  the  steam?     A.  I  don't  know  anything  about 

that.    It  was  patched.    The  crack  came  all  around,  and  a  patch 

was  put  over  it  under  the  fire  box,  where  it  burnt  out.    Q.  Was 

the  explosion  near  the  patch?    A.  Right  at  the  patch,  where  it 

was  burnt  out.    Q.  Was  the  patch  torn  off?    A.  It  was  all  torn 

off."    It  is  true,  the  patch  did  not  necessarily  indicate  that  the 

boiler  was  not  reasonably  safe ;  but  evidence  that  it  was  not  only 

patched,  but  old,  rusty,  and  scaly,  and  cracked  all  around,  was 

certainly  sufficient  to  carry  the  case  to  the  jury  on  the  issue  of 

negligence  in  operating  a  defective  machine.     Explosion  at  the 

point  on  the  boiler  where  the  alleged  defects  existed  is  evidence 

from  which  the  jury  could  reasonably  infer  it  was  due  to  these 

defects.    That  the  accident  was  due  to  defective  machinery  may 

be  proved  by  circumstances,  as  well  as  bv  direct  proof.    Edgens 

V.  Gaffney  Manufacturing  Co.,  69  S.  C.  530,  48  S.  E.  538 ;  Keys 

V.  Winnsboro  Granite  Co.  (S.  C.)  51  S.  E.  549.     Indeed,  after 

destniction  of  a  machine  by  explosion,  it  would  generally  be 

impossible  to  adduce  more  direct  evidence  of  the  cause  of  the 

accident  than  to  prove  the  giving  way  of  the  machine  at  the 

point  where  it  was  defective.     For  these  reasons  we  think  the 

circuit  judge  was  in  error  in  granting  the  nonsuit. 

2.  The  further  position  taken,  that  the  defendant  is  liable  at 
all  events  for  the  damages  to  the  plaintiff,  without  respect  to 
whether  he  was  negligent  or  not,  cannot  be  sustained.     "Inas- 
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much  as  a  person  has  the  unquestionable  right  to  use  his  own 
prop'i'-ty  as  he  chooses^  doing  with  it  as  he  pleases,  the  mere 
doing  of  an  act  upon  one's  own  property  cannot,  of  ilbclf,  render 
one  liable  for  an  action  for  damages;  but  such  liability  must 
depend  upon  the  manner  in  which  it  is  done,  or  upon  the  nature 
of  the  act  itself.  If  it  is  done  so  negligently  as  that  thereby  his 
neighbor's  property  is  injured,  or  if  the  act  is  such  that  its  nat- 
ural and  probable  consequences  would  be  to  injure  the  neighbor's 
property,  then  the  wrong  consists  in  the  negligence  with  which 
the  act  is  done,  or  that  the  act  itself  was  of  such  a  nature  as  that 
the  natural  and  probable  consequences  of  it  would  be  to  injure 
the  neighbor."  Gregory  v,  Layton,  36  S.  C.  93,  99,  15  S.  E.  352, 
355,  31  Am.  St.  Rep.  857.  It  cannot  be  said,  in  the  absence  of 
negligence,  that  explosion  is  the  natural  and  probable  conse- 
quence of  operating  a  steam  boiler. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed. 


Louisiana  Ry.  &  Nav.  Co.  v.  Xavier  Realty,  Limited. 

(Supreme  Court  of  Louisiana,  June  22,  1905.) 

[39  So.  Rep.  1.] 

Railroads — Right    of    Way — Condemnation — Damages — Elements.* 

— In  a  suit  to  condemn  land,  for  a  railroad  right  of  way  the  owner  is 
entitled  to  the  market  value  of  the  land  at  the  time  of  the  taking,  to 
be  determined  by  a  consideration  of  the  physical  character,  location, 
and  accessibility  of  the  property,  the  transportation  facilities  ap- 
purtenant thereto,  its  availability  for  residential,  commercial,  in- 
dustrial, or  agricultural  purposes,  etc.,  and  the  future  effect  of 
imminent  improvements  and  developments. 

Same — Evidence  of  Value. — Sales  of  property  in  the  same  neigh- 
borhood as  that  sought  to  be  condemned  for  a  railroad  right  of  way, 
made  a  year  and  a  half  and  two  years  before  the  institution  of  the 
condemnation  proceedings,  and  before  a  radical  change  in  the  physi- 
cal character  of  the  land  itself  had  been  made  by  completion  of  a 
drainage  system,  etc,  were  irrelevant  for  the  purpose  of  forming 
criteria  of  value. 

Same — Property.* — Where  property  expropriated  for  a  railroad 
right  of  way  included  not  only  the  land,  but  real  rights  of  drain  and 
access  appurtenant  to  defendant's  remaining  land,  such  rights  consti- 
tuted property,  for  the  taking  of  which  defendant  was  entitled  to 
compensation  under  Const,  art.  167,  prohibiting  the  taking  of  private 
property  for  public  use  without  due  compensation. 

Same — Reconvention. — Where,  in  a  suit  to  condemn  land  for  a  rail- 
road right  of  way,  plaintiff  and  defendant  resided  in  different  parishes, 
damages  accruing  to  the  defendant's  remaining  land  for  real  rights 
taken  were  recoverable  by  reconvention  in  the  condemnation  pro- 
ceedings, even  though  wholly  disconnected  with  the  main  demand, 
as  authorized  by  Code  Prac.  art.  373. 

Same — Necessity — Burden  of  Proof. — A  railroad  company  seeking 
to  expropriate  land  for  a  right  of  way  assumes  the  burden  of  proving 

*For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  recoverable  in  eminent  domain  proceed- 
ings, see  foot-note  appended  to  Louisiana  Ry.  &  Nav.  Co.  v.  Jones 
(La.),  14  R.  R.  R.  684,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  684. 
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the  necessity  in  the  particular  case  for  the  exercise  of  the  power  of 
eminent  domain. 

Same-- Want  of  Necessity. — Where  a  city  ordinance  granting  a 
steam  railroad  a  right  of  way  on  the  streets  of  a  city  was  permissive, 
merely,  and  was  not  granted  on  condition  that  the  route  of  the  road 
should  be  along  the  streets,  and  it  was  established  at  the  trial  of  a 
proceeding  to  condemn  land  privately  owned  for  a  right  of  way  that 
the  interest  not  only  of  the  railroad  company,  but  of  the  general  pub- 
lic, would  be  subserved  by  not  having  the  railroad  tracks  laid  in  the 
street,  plaintiff  was  not  deprived  by  the  ordinance  of  the  right  to 
condemn  the  land  in  question  because  of  want  of  necessity. 

Same — Damages.* — In  proceedings  to  condemn  land  for  a  railroad 
right  of  way,  defendant  was  not  entitled  in  such  proceeding  to  re- 
cover damages  caused  by  the  construction  of  the  road  sustained  by 
property  other  than  that  directly  involved  in  the  proceeding. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans;  Thomas 
C.  W.  Ellis,  Judge. 

Condemnation  proceedings  by  the  Louisiana  Railway  &  Nav- 
igation Company  against  the  Xavier  Realty,  Limited.  From  a 
judgment  awarding  damages,  both  parties  appeal.     Affirmed. 

IVilliam  IVinaits  Wall  and  Thomas  Jones  Kcrtian,  for  plaintiff. 
Carroll  &  Carroll  and   Wise,  Randolph  &  Rcndall,   for  de- 
fendant. 

Statement  of  the  Case. 

NiciiOLLS,  J.  Plaintiff  in  its  petition  alleged  that  by  an  or- 
dinance of  the  city  of  New  Orleans  (No.  1997,  New  Council 
Series)  approved  September  4,  1903,  it  was  granted  certain 
rights  and  privileges  in  the  city  of  New  Orleans,  including  the 
right  to  acquire  by  expropriation  all  property  in  the  city  of  New 
Orleans  needed  for  railway  purposes.  That  under  the  laws  of 
the  state  of  Louisiana  it  is  authorized  and  entitled  to  expropriate 
all  property  needed  for  railroad  purposes,  and  especially  the 
property  thereinafter  described.  That  the  Xavier  Realty,  Lim- 
ited, was  the  owner  of  certain  property,  which  it  described, 
situated  in  the   Seventh   Municipal  District  of  said  city. 

That  said  property  was  necessary  to  petitioner  for  railway  pur- 
poses. That  it  annexed  hereto  a  plan  of  said  property  on  which 
there  were  no  improvements. 

That  it  could  not  agree  with  the  owner  of  said  property  as  to 
the  price  to  be  paid  for  the  purchase  thereof,  although  it  had 
offered  more  than  the  value  thereof,  and  that  it  was  necessary 
for  petitioner  to  expropriate  said  property. 

In  view  of  the  premises,  it  prayed  that  after  due  proceedings 
the  said  property  be  adjudged  to  it,  upon  the  payment  to  the 
owner  of  all  such  damages  as  it  might  sustain  in  consequence 
of  the  expropriation  of  the  same  for  railway  purpose,  and  it 
prayed  that  all  the  costs  of  these  proceedings  might  be  paid  as 
the  law  provides,  and  it  be  granted  such  other  and  further  relief 
as  should  be  meet  and  proper  in  the  premises. 

A  certain  plan  was  annexed  to  plaintiff's  petition. 

Defendant  answered,  pleading  first  the  general  issue.     It  ad- 

*See  foot-note  on  preceding  page. 
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mitted  the  ownership  of  the  squares  of  ground  described  in  plain- 
tiff's petition,  but  averred  that  the  square  shown  as  No.  520  was 
really  two  squares  (Nos.  480  and  520),  and  alleged  that,  in  ad- 
dition to  said  10  squares,  respondent  owned,  and  was  in  pos- 
session as  owner  of,  certain  other  squares  of  ground  which  it 
described,  in  the  Seventh  District  of  the  city  of  New  Orleans,  to 
wit,  Squares  Nos.  482,  483,  485,  486,  487,  488,  489,  490,  492,  510, 
511,  512,  513.  514,  515,  517,  525,  526,  527,  528,  529,  555,  556,  558, 
561,  562,  563,  564,  and  an  unnumbered  triangular  piece  of 
ground  bounded  by  Protection,  Highland,  and  Edinburgh 
streets,  all  of  said  squares  being  contained  within  the  limits  of 
Oleander  (formerly  Fourteenth)  street,  Cambronne  street,  Palm 
(formerly  Sixteenth)  street,  and  the  Protection  Levee,  said 
squares  being  separated  from  one  another  and  from  other  squares, 
and  bounded  by  said  Protection  Levee,  and  the  following  streets, 
viz.:  Highland,  Livingston,  Live  Oak,  Cherr}^  (formerly  Clay), 
Laurel  Grove,  Hamilton,  Holly  Grove,  Gen.  Ogden  (formerly 
Jackson),  Eagle  (formerly  Mary),  Monroe,  Leonidas,  Joliet 
(formerly  Jefferson),  Cambronne,  Oleander  (formerly  Four- 
teenth), Forshey,  Olive  (formerly  Fifteenth),  Edinburgh,  and 
Palm  (formerly  Sixteenth).  Respondent  specially  denied  that 
the  expropriation  sought  in  this  suit  was  necessary  for  any  pub- 
lic purpose,  and  averred  that  it  was  wholly  unnecessary  for  any 
purpose  whatever,  and  would  be  an  unlawful  and  wanton  invasion 
of  respondent's  rights,  and  a  spoliation  of  its  property,  and  par- 
ticularly for  the  reason  that  the  city  of  New  Orleans  had  granted 
said  company  the  right  to  construct,  maintain,  and  operate  its 
railway  line  into  said  city  along,  across,  and  upon  the  following 
streets,  viz. :  Protection,  Oleander,  Livingston,  Forshey,  Live 
Oak,  Olive,  Cherry,  Edinburgh,  Laurel  Grove,  Hamilton,  Palm, 
Holly  Grove,  Stroelitz,  Gen.  Ogden,  Palmetto,  Eagle,  Dixon, 
Monroe,  Leonidas,  Joliet,  Peach,  Cambronne,  Dante,  and  the 
Shell  Road,  to  the  New  Basin  Canal.  That,  having  the  right  of 
way  on  the  said  streets,  there  existed  no  public  necessity,  nor 
any  necessity  whatever,  for  the  expropriation  of  any  of  respond- 
ent's said  property,  and  that  said  company  could  easily  make  its 
entrance  into  said  city,  and  construct  and  operate  its  said  rail- 
way line  on  said  street,  without  taking  any  of  respondent's 
property.  That,  in  the  alternative,  if  it  should  be  held  that 
plaintiff  had  the  right  to  expropriate'  any  of  respondent's  said 
property,  such  right  was  limited  to  the  least  quantity  thereof  ab- 
solutely necessary  for  the  construction,  maintenance,  and  opera- 
tion of  its  said  line  of  railway,  which  respondent  averred  could 
in  no  event  exceed  a  strip  of  land  30  feet  wide  through  the 
squares  on  which  it  was  located,  and  no  others.  That,  even  as  to 
said  strip  of  land,  plaintiff  could  in  no  event  expropriate  more 
than  a  servitude  or  right  of  way  thereon  for  railway  purposes, 
and  that  plaintiff  could  not  expropriate  the  fee-simple  title  or 
ownership  of  any  part  of  said  land.  That  the  city  of  New  Or- 
leans was  without  power  to  confer  upon  plaintiff  any  right  to 
expropriate  private  property,   which   right   was   conferred   and 
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limited  by  the  Constitution  and  statutes  of  the  state  of  Louisiana, 
and  was  in  no  respect  enlarged  in  favor  of  plaintiff  by  Ordinance 
No.  1997,  N.  C.  S.,  approved  September  4,  1903,  which  was 
pleaded  and  relied  on  in  plaintiff's  petition. 

It  averred  that  the  petition  herein  does  not  disclose  the  pur- 
pose for  which  the  plaintiff  conceived  that  it  needed  and  was  jus- 
tified in  expropriating  the  10  squares  of  ground  described  in 
plaintiff's  petition,  and  respondent  denied  that  said  squares  of 
ground  were  necessary  to  plaintiff  for  any  purpose  whatever. 

It  averred  that  plaintiff's  purpose  in  attempting  to  expropriate 
all  of  respondent's  10  squares  of  ground  described  in  plaintiff's 
petition  was  to  acquire  the  same  now  and  hold  them,  because 
propert}^  was  then  cheap,  in  order  to  resell  them  at  a  profit  here- 
after for  manufacturing  and  business  sites,  and  it  denied  that 
the  plaintiff  herein  had  any  right  to  expropriate  said  squares 
for  any  such  speculative  purposes.  That  this  suit  had  been  in- 
stituted without  proper  authority  of  the  board  of  directors  of  the 
plaintiff   corporation. 

Further  answering,  and  still  pleading  in  the  alternative,  it 
averred  that,  if  plaintiff  was  permitted  to  expropriate  the  limited 
servitudes  hereinbefore  described,  such  expropriation  of  said 
servitude  and  the  construction  and  operation  of  a  steam  railroad 
thereon  would  utterly  ruin  and  destroy  the  value  of  the  said 
10  squares  described  in  plaintiff's  petition,  which,  including  the 
value  of  said  servitudes^  would  inflict  damage  upon  respondent 
to  the  amount  of  $30,000,  for  which  plaintiff  would  be  legally 
liable  and  bound  to  indemnify  respondent. 

That  the  38  squares  of  ground  hereinabove  first  described  had 
been  acquired  by  respondent  and  its  authors  as  the  result  of  pa- 
tient effort  and  careful  investment,  extending  through  a  period 
of  many  years,  and  constituted  practically  a  continuous  body  of 
squares,  situated  in  that  portion  of  the  city  of  New  Orleans 
where  property  was  now  most  rapidly  improving  in  value,  and 
were  now  well  worth  at  least  $114,000.  That  said  body  of 
squares  practically  constituted  a  large  tract  of  land  of  much 
greater  value  than  the  same  number  of  isolated  squares  of  the 
same  character  could  possibly  have.  That  plaintiff's  proposed 
expropriation  and  construction  of  its  steam  railroad  along  the 
line  indicated  by  it  would  destroy  the  continuity  of  said  body  of 
squares;  would  render  its  development  as  a  residential,  com- 
mercial, or  industrial  suburb,  for  which  it  was  admirably  adapted, 
impossible ;  would  impede  the  free  access  thereto ;  would  obstruct 
the  streets  upon  which  said  squares  abut,  and  render  them  use- 
less as  thoroughfares ;  would  seriously  obstruct  the  drainage  of 
said  squares ;  and  would  thereby  inflict  upon  respondent,  in  addi- 
tion to  the  damages  hereinabove  set  forth,  damages  to  the  amount 
of  $21,600,  for  which  plaintiff  would  be  legally  liable  and  bound 
to  indemnify  respondent. 

It  prayed  that  plaintiff's  demand  be  rejected  at  its  costs,  or,  in 
the  alternative,  if  plaintiff  be  permitted  to  expropriate  the  servi- 
tude hereinabove  described,   for  judgment  against  plaintiff  for 
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the  value  thereof,  and  the  damages  hereinabove  set  forth, 
amounting  to  the  sum  of  $51,600,  and  S  per  cent,  per  annum  in- 
terest thereon  from  date  of  judgment  until  paid,  and  if  any 
greater  amount  of  respondent's  land,  or  any  greater  estate 
therein,  should  be  expropriated  by  the  judgment  rendered  herein, 
then  for  such  additional  damages  as  might  be  shown  on  the 
trial  to  be  inflicted  upon  respondent  thereby,  and  for  costs  and 
general  relief  in  the  premises. 

Plaintiff  filed  a  supplemental  petition,'  in  which  it  averred  that 
it  needed  and  required  for  railroad  purposes  the  property  referred 
to  and  described  in  the  original  petition  filed  in  this  case,  in  order 
to  have  a  right  of  way  for  a  double-track  railroad,  with  neces- 
sary and  usual  switches,  turnouts,  and  crossovers,  and  to  have 
room  and  space  upon  which  to  erect  car  sheds,  section  houses, 
and  repair  shops,  and  to  have  room  and  space  for  storage  of 
the  necessary  materials  for  construction  and  maintenance  of  its 
line,  and  to  have  room  and  space  for  yards  for  parking  cars, 
and  to  procure  ground  from  which  to  obtain  earth  or  soil  with 
which  to  erect  and  construct  the  banks  or  roadbeds  of  "your  pe- 
titioner's" h*ne  of  railroad  through  the  squares  belonging  to  the 
Xavier  Realty,  Limited,  defendant  herein. 

Petitioner  prayed  that  this  supplemental  and  amended  petition 
be  filed,  and  that  the  property  described  in  the  original  petition 
on  file  herein  be  adjudged  to  plaintiff  as  prayed  in  said  original 
petition,  and  that  plaintiff  be  accorded  the  relief  originally  prayed 
for  herein,  and  all  such  other  and  further  relief  as  should  be 
meet  and  proper  in  the  premises. 

The  case  was  tried  before  a  jury  of  freeholders,  who  returned 
the  following  verdict: 

"We,  the  jur>%  find  in  favor  of  plaintiff,  expropriating  the 
whole  of  the  ten  squares  of  ground  belonging  to  defendant,  and 
assess  the  damages  and  value  thereof  at  the  sum  of  fourteen 
thousand  dollars  ($14,000)." 

The  district  court  rendered  a  judgment  by  which  it  adjudged 
to  the  plaintiff  the  property  set  forth  in  its  petition,  and  the  plan 
annexed  thereto  as  part  thereof,  in  full  ownership,  upon  the  pay- 
ment by  it  to  the  defendant,  the  Xavier  Realty,  Limited,  the  sum 
of  $14,000,  and  in  accordance  with  law. 

It  further  adjudged  and  decreed  that  defendant's  demand  for 
damages  to  the  remainder  of  the  property  described  in  the  answer 
be  dismissed  as  in  case  of  nonsuit,  without  prejudice  to  defend- 
ant's right  to  claim  the  same  hereafter.  It  further  condemned 
the  plaintiff  to  pay  the  costs. 

Plaintiff  moved  for  a  new  trial  on  the  ground  that  the  amount 
awarded  was  too  large.     This  application  was  refused. 

Defendant  also  moved  for  a  new  trial,  and,  it  being  refused, 
It  appealed.  Plaintiff  answered  the  appeal^  praying  that  the 
amount  awarded  be  reduced  to  $8,000,  and,  as  so  amended,  be 
affirmed. 

Opinion. 

Appellant  urges  first  that  there  was  no  necessity  for  the  expro- 
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priation  of  its  property  by  the  plaintiff  company.  That  it  already 
owned  sufficient  property  for  its  purposes. 

Second.  That,  if  it  was  entitled  to  expropriation  at  all,  it 
should  not  have  been  decreed  the  absolute  full  ownership  of  the 
prq)erty,  but  only  a  servitude  or  right  of  way. 

Third.  That  the  route  taken  by  it  should  have  been  through 
the  streets  of  the  city,  in  conformity  to  the  ordinance  granting  it 
the  right  of  entry  and  the  right  of  way  over  certain  streets  in  the 
city;  and,  lastly,  that  the  amount  awarded  to  it  by  the  jury  is 
entirely  inadequate.  Defendant  owned  a  number  of  squares  of 
ground  contiguous  to  each  other,  separated  by  streets;  and  a 
question  arose  during  the  trial  of  the  case  whether  the  damages 
which  were  or  were  supposed  to  be  entailed  upon  those  squares 
could  or  should  enter  as  an  issue  and  a  factor  in  the  suit,  and  be 
passed  upon,  or  be  postponed  and  made  the  object  of  a  subsequent 
action.  The  court  first  ruled  that  they  were  a  proper  subject 
of  inquiry  in  the  pending  suit,  but  during  the  trial  announced 
to  the  parties  and  to  the  jury  that  it  had  changed  its  views  on 
the  subject,  and  they  should  govern  themselves  accordingly.  De- 
fendant's demand  was  nonsuited  so  far  as  it  was  based  upon  the 
consideration  of  such  damages. 

In  plaintiff's  brief,  he  urges  that  it  is  an  established  rule  in 
proceedings  for  the  condemnation  of  lands  that  the  just  compen- 
sation which  the  landowner  is  entitled  to  receive  for  his  land 
and  the  damage  thereto  must  be  limited  to  the  tract,  a  portion 
of  which  is  actually  taken.  Currie  v,  Waverly  R.  Co.,  52  N.  J. 
Law,  381,  20  Atl.  56,  19  Am.  St.  Rep.  452,  and  note,  458,  460; 
N.  O.  Pacific  R.  R.  v.  Gay,  31  I^a.  Ann.  433 ;  McMahon  v.  Rail- 
road. 41  La.  Ann.  827,  6  South.  640. 

Distinct  and  disconnected  properties  are  to  be  treated  as  sepa- 
rate parcels,  and  damages  under  condemnation  proceedings  must 
ordinarily  be  assessed  on  this  principle.  Separate  parcels  cannot 
be  treated  as  one  tract  for  the  purpose  of  assessment  of  damages 
for  the  taking  of  land  in  only  one  such  parcel,  and  any  other 
injury  thereto  arising  from  such  taking.  White  v.  Metropolitan 
R.  Co..  154  111.  620,  39  N.  E.  270;  Wellington  v.  Boston  R.  R., 
164  Mass.  380,  41  N.  E.  652;  Cameron  v.  Chicago  R.  Co.,  42 
Minn.  75,  43  N.  W.  785;  Potts  v.  Penn.  R.  R.  Co.,  119  Pa.  278, 
4  Am.  St.  Rep.  646,  13  Atl.  291 ;  Gibson  v.  Bridge  Co.,  192  Pa. 
55,  73  Am.  St.  Rep.  795,  43  Atl.  339. 

Distinct  tracts  of  land,  connected  only  by  a  means  of  way  either 
private  or  public,  cannot  be  treated  as  one,  for  the  assessment  of 
damages  inflicted  under  the  exercise  of  right  of  eminent  domain. 
Penn.  Co.  v,  Penn.  R.  Co.,  151  Pa.  334,  31  Am.  St.  Rep.  762, 
25  AU.  107. 

\\Tiere  proceedings  are  instituted  to  condemn  a  right  of  way 
through  a  block,  the  owner  cannot  claim  damages  for  injuries 
to  property  in  another  block,  separated  therefrom  by  a  street 
the  fee  of  which  is  in  the  city,  no  portion  of  which  has  been 
taken;  and  the  fact  that  he  purchased  the  property  to  be  used 
as  a  whole  for  a  polytechnic  institute  can  make  no  difference, 
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where  the  tracts  are  not  used  for  any  common  purpose  as  one 
tract  when  the  condemnation  proceedings  are  instituted.  White 
V,  Metropolitan  West  Side  Elev.  R.  Co.,  154  111.  620,  39  N.  E.  270. 

Where  lots  in  town  were  used  by  the  owner  in  connection  with 
other  lots  in  the  same  business,  but  they  were  separated  by 
streets  and  alleys,  it  was  held,  in  a  condemnation  proceeding  by 
a  railroad  company,  that  damages  could  not  be  allowed  on  all 
the  lots  as  an  entirety.  Fleming  v,  Chicago,  D.  &  M.  R.  Co.,  34 
Iowa  353. 

A  party  owned  a  homestead  and  a  block  of  lots  separated  by 
lands  of  another  party,,  having  a  right  of  way  connecting  the  two 
tracts.  The  homestead  was  injured  by  a  railroad  laid  in  the  street, 
and  it  was  held  that  the  owner  was  not  entitled  to  recover  dam- 
ages for  injury  to  the  second  tract.  Pennsylvania  Co.  for  Ins. 
on  Lives  &  G.  A.  v,  Pennsylvania  S.  Valley  R.  Co.,  151  Pa.  334, 
29  Atl.  107,  31  Am.  St.  Rep.  762. 

Where  city  property  was  unoccupied,  but  was  platted  into 
blocks  and  lots,  and  a  railroad  condemned  lots  1  and  10  in  a 
block,  it  was  held  error  to  allow  damages  to  lots  2  and  9,  inclusive, 
in  the  same  block.  Wilcox  v.  St.  Paul  &  N.  P.  R.  Co.,  35  Minn. 
439,  29  N.  W.  148. 

A  tract  of  land  in  a  city  having  been  platted  and  divided  into 
lots,  presumably  with  a  view  to  its  disposal  and  ultimate  use  in 
such  subdivisions,  each  lot  must  be  treated  as  a  separate  tract, 
in  ejectment  proceedings  by  the  owner  to  recover  the  property 
and  damages  from  a  railroad  company  which,  in  constructing  its 
road  in  certain  streets  opposite  two  of  such  lots,  had  taken  a 
portion  thereof.  The  court  held  that,  in  the  absence  of  evidence 
tending  to  overcome  the  prima  facie  character  of  the  lots  as 
separate  tracts,  which  had  been  given  to  them  by  the  proprietors, 
the  premises  could  not  be  treated  as  a  whole  in  assessing  dam- 
ages, but  the  damages  must  be  limited  to  the  lots,  a  part  of  which 
had  been  taken  by  the  railroad  company,  and  that  the  fact  that  the 
property  was  occupied  by  the  lessee  as  one  tract  for  the  purpose 
of  piling  lumber  could  not  affect  the  question,  since  this  was  a 
mere  fugitive  and  temporary  use,  and  not  a  natural  and  perma- 
nent one,  such  as  would  be  necessary  to  constitute  the  whole 
premises  one  tract.  Koerper  v.  St.  Paul  &  N.  P.  R.  Co.,  32 
Minn.  340,  44  N.  W.  195. 

A  personal  examination  of  the  premises  by  the  jury  in  a  body, 
after  it  is  impaneled,  should  be  the  feature  of  every  proceeding 
for  the  expropriation  of  property.  Remy  v.  Second  Municipalitv, 
12  La.  Ann.   503. 

In  expropriation  suits  the  owner  is  entitled  to  the  market  value 
of  the  property  taken,  and  to  such  damages  as  may  result  to  the 
remainder  of  the  property  of  which  the  expropriated  property 
forms  a  part,  and  to  nothing  else.  It  is  not  a  question  of  the 
value  of  the  property  to  the  owner,  or  its  adaptability  to  the  uses 
of  the  owner,  but  of  its  market  value ;  taking  into  account,  how- 
ever, all  the  considerations  that  would  weigh  at  a  private  sale. 
L.  R.  &  N.  Co.  V.  Jones,  36  South.  877,  113  La.  29. 
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The  owner  is  entitled  to  adequate  compensation.  The  value  of 
lands  in  the  vicinity  expropriated  in  other  suits  and  the  price 
paid  for  lands  to  be  expropriated  are  facts  to  be  considered,  and 
any  damages  which  the  owner  may  sustain  may  be  offset  by  the 
proposed  construction  of  the  railroad  for  which  the  expropriation 
is  sought.  Abney  v.  T.  S.  &  X.  R.  Co.,  105  La.  447,  29  South. 
890. 

Defendant,  on  the  other  hand,  contends  that,  on  an  application 
of  a  railroad  company  to  expropriate  lands,,  if  it  should  appear 
that  the  company  has  already  sufficient  quantity  for  its  purpose, 
the  court  should  refuse  an  order  to  summon  a  jury  to  assess  its 
value,  and,  should  such  an  order  be  granted  before  action  upon 
it,  it  is  proper  for  the  court  to  rescind  it. 

The  right  of  expropriation  should  only  be  enforced  by  inches, 
and  upon  conclusive  proof  of  the  necessity  upon  which  it  rests. 
Kansas  City,  S.  &  G.  Ry.  Co.  v.  Railroad  Co.,  49  La.  Ann.  35,  21 
South.  144 ;  Jefferson  &  Pontchartrain  R.  Co.  v.  Thos.  Hazeur  & 
Co.,  7  La.  Ann.  182. 

The  contingency  to  warrant  expropriation  must  be  evident  and 
imperious,  as  the  law  decrees  property  too  sacred  and  inviolable 
to  sanction  the  expropriation  of  it,  except  it  be  necessary  for 
public  purposes.  Lecoul  v.  Police  Jury  of  St.  James,  20  La.  Ann. 
308:  Kansas  Citv,  S.  &  G.  Ry.  Co.  v.  Railroad  Co.,  49  La.  Ann. 
35,  21  South.  144;  Williams  v.  Judge,  45  La.  Ann.  1297,  14 
South.  57. 

The  property  of  no  man  can  be  taken  without  his  consent,  be- 
yond what  is  admitted  by  the  public  necessity.  New  Orleans  Pa- 
cific Railway  Company  v.  Gay,  32  La.  Ann.  474. 

The  fee  in  the  land  cannot  be  taken  by  a  railroad  if  a  servitude 
thereon  will  suffice.  R.  R.  v.  Gay,  32  La.  Ann.  474;  R.  R.  v. 
Hines,  50  La.  Ann.  781,  24  South.  287. 

The  value  of  lands  in  the  vicinity  expropriated  in  other  suits 
is  a  fact  to  be  considered  in  fixing  the  value  of  land  sought  to  be 
expropriated.  105  La.  447,  29  South.  890.  In  the  suit  of  this 
same  plaintiff  against  Mrs.  Eveleen  Kohn,  now  before  this  court 
on  appeal,  the  jury  awarded  defendant  $2,400  for  a  right  of 
way  150  feet  wide  through  square  No.  571,  which  is  identically 
the  same  character  of  land  as  that  of  defendant,  and  separated 
from  it  only  by  a  paper  street. 

The  market  value  of  the  land  at  the  time  of  the  taking  is  the 
just  and  adequate  compensation  which  the  law  provides  shall  be 
paid  to  the  owner.  Every  factor  that  constitutes  an  element  of 
value  contributes  to  fix  the  market  value,  such  as  the  physical 
character,  location,  and  accessibility  of  the  property,  its  trans- 
portation facilities,  its  availability  for  residential,  commercial,  in- 
dustrial, or  agricultural  purposes;  and  the  future  effect  of  im- 
provements and  developments  that  are  imminent  may  properly  be 
considered  in  fixing  value. 

Sales  of  property  in  the  neighborhood  made  a  year  and  a  half 
and  two  years  before  the  institution  of  this  suit,  and  before  the 
radical  change  in  the  physical  character  of  the  land  itself  by  the 
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completion  of  the  drainage  system,  furnish  absolutely  no  criteria 
of  value  whatever.  The  only  evidence  in  this  case  that  fixes  value 
is  the  opinion  of  the  experts,  the  average  of  which  is  $2,237  per 
square. 

The  expropriation  takes  not  only  the  property  in  10  squares, 
but  also  takes  the  real  rights  of  drain  and  access  appurtenant  to 
defendant's  remaining  squares,  which  rights  are  as  much  prop- 
ertv  as  the  squares  themselves,  and  equally  protected  by  article 
167  of  the  Constitution.  The  taking  of  said  property  and  said 
real  rights  are  one  and  indivisible,  and  proof  of  the  damage  aris- 
ing from  the  taking  said  real  rights  should  have  been  admitted. 
Damages  caused  by  obstructing  the  servitude  of  drain,  light,  air, 
and  access  to  property  abutting  public  streets  are  real  rights, 
within  the  protection  of  article  167  of  the  Constitution,  and  can- 
not be  inflicted  without  previous  indemnity. 

The  right  of  an  abutting  lot  owner  in  the  street  is  as  much 
property  as  the  lot  itself,  and  is  as  much  under  the  protection  of 
the  constitutional  guaranty.  Hepting  v.  R.  Co.,  36  La.  Ann. 
898;  Haynes  v.  Thomas,  7  Ind.  43;  Lackland  v.  R.  Co.,  31  Mo. 
187;  Jeffersonville  R.  Co.  v.  Esterle,  13  Bush,  667. 

Injunction  is  expressly  authorized  by  the  Louisiana  Code  of 
Practice  against  the  disturbance  of  the  owner's  possession  of 
real  estate,  or  of  a  real  right  of  which  he  claims  either  the  owner- 
ship, the  possession,  or  the  enjoyment.  Code  Prac.  art.  298; 
State  ex  rel.  Yale  v.  Duffel.  41  La.  Ann.  516,  6  South.  512;  Burke 
V,  Wall,  29  La.  Ann.  40,  29  Am.  Rep.  316;  McDonogh  v.  Callo- 
way, 7  Rob.  442. 

Inasmuch  as  plaintiff  and  defendant  reside  in  different 
parishes,  the  damages  would  be  recoverable  by  reconvention  in 
this  action,  even  if  they  were  wholly  disconnected  with  the  main 
demands.     Code  Prac.  art.  373. 

We  recognize  fully  the  correctness  of  the  doctrines  announced 
in  the  cases  cited  (Railroad  Co.  v.  Thos.  Hazeur  &  Co.,  7  La. 
Ann.  182;  Lecoul  v.  Police  Jury,  20  La.  Ann.  303;  and  Rail- 
way Co.  V.  Gay,  32  La.  Ann.  474),  to  the  effect  that  a  railroad 
company  seeking  to  expropriate  the  property  of  a  citizen  as- 
sumes the  burden  of  proving  the  necessity  in  the  particular  case 
for  the  exercise  of  the  power  of  eminent  domain,  and  that,  fail- 
ing to  establish  that  fact,  it  should  take  nothing  by  its  demand. 
That  issue  is  one  of  fact,  and,  when  the  record  of  the  case 
reaches  the  Supreme  Court,  it  must  be  controlled  by  the  evi- 
dence adduced  as  to  the  proper  judgment  called  for.  We  know 
nothing  of  the  necessities  of  a  railroad  company,  and  come  to  a 
knowledge  of  them  only  through  the  testimony  in  the  record. 
If  the  plaintiff  should  establish,  through  testimony  prima  facie 
sufficient,  that  the  expropriation  is  necessary,  we  must  act  on 
the  assumption  that  the  verdict  of  the  jury  and  the  action  of  the 
court  in  favor  of  the  expropriation  are  well  founded.  The  de- 
fendant in  this  case  raised  the  issue  of  necessity,  but  permitted 
it  to  be  disposed  of  on  plaintiff's  showing;  pressing  with  no 
vigor  its  right  of  cross-examination  or  of  introducing  counter- 
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proof.  On  the  record  as  brought  up,  we  think  the  necessity  for 
the  expropriation  has  been  shown.  N.  O.  Pacific  R.  Co.  v.  Gay, 
31  La.  Ann.  434. 

Defendant's  contention  that  the  line  of  the  plaintiff  should 
have  conformed  to  the  ordinance  of  the  city  is  without  force. 
That  ordinance  was  merely  permissive  in  character,  withdraw- 
ing any  objection  it  might  have  had  to  the  lines  running  in  that 
particular  way.  The  permission  was  not  granted  upon  the  con- 
dition that  the  route  of  the  road  should  be  along  the  streets.  It 
was  established  on  the  trial  that  it  was  to  the  interest  not  only  of 
the  railroad  company,  but  of  the  general  public  and  the  pro- 
spective owners  of  the  property  along  those  streets,  that  the  tracks 
should  not  pass  through  them.  Defendant  has  itself  shown  that 
the  passing  of  a  railroad  directly  through  or  along  a  piece  of 
property,  as  a  general  rule,  impairs  its  value.  The  running  of 
cars  at  all  hours  of  the  day  and  night  in  the  immediate  neighbor- 
hood of  residences,  the  frightening  of  horses,  and  the  risks  to 
travelers  make  it  almost  imperative  that  the  roads  should  not 
pass  through  the  streets.  While  defendant  has  shown  that  it  was 
possible  to  have  had  the  line  of  the  road  turned  so  as  to  have 
ran  through  the  streets  by  adopting  the  curves  suggested,  his 
own  witnesses  testify  that  it  would  be  only  proper  to  do  so, 
should  necessity  exact  it ;  that  a  straight  line  was  the  one  called 
for,  not  only  as  to  expense  and  proper  operation  of  the  trains, 
but  as  to  safety. 

We  think  the  action  of  the  court  in  excluding  from  the  jury, 
in  its  consideration  of  the  damages  to  which  defendant  might  be 
entitled  by  reason  of  the  construction  of  the  road,  those  sustain cl 
by  injur>'  to  property  other  than  that  directly  involved  in  the  suit 
then  before  the  court,  was  based  upon  the  jurisprudence  of  other 
states  as  well  as  our  own. 

We  think  that  the  rule  adopted  is  really  one  in  the  interest  of 
the  party  defendant  in  the  expropriation  proceedings. 

In  this  case  the  squares  are  contiguous,  but  they  are  separated 
by  streets.  True  it  is  that  the  streets  have  not  yet  been  opened, 
by  reason  of  the  present  remoteness  of  the  property  from  the 
business  and  residential  poYtion  of  the  city,  but  they  will  be 
opened  just  as  soon  as  occasion  will  call  for  the  same. 

The  defense  made  in  this  case  is  really  one  of  amount,  the  de- 
fendant company  being  very  naturally  unwilling  to  see  itself  de- 
prived of  the  full  benefit  which  it  conceives  is  the  presently  as- 
sured value  of  its  judicious  investment  of  its  money. 

We  think  the  district  .court  was  right  in  taking  as  the  date  for 
estimating  the  value  of  property  expropriated  for  railroad  pur- 
poses that  of  the  institution  of  the  expropriation  suit,  withdraw- 
ing, however,  from  the  value  so  ascertained  so  much  of  the  same 
as  was  the  result  of  the  construction.  Many  elements  enter  in 
enhancing  the  value  of  the  property  in  the  interval  between  the 
date  of  the  determination  of  the  railroad  company  to  build  its 
road  and  the  date  of  the  expropriation  proceedings  which  may 
be  taken  for  that  purpose,  which  are  entirely  independent  of  the 
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building  of  the  road.  The  property  owners,  not  the  railroad 
company,  are  entitled  to  the  benefit  of  such  factors  in  increasing 
values.  Civ.  Code,  art.  2408.  As  is  usual  in  such  cases,  there  is 
great  divergence  as'  to  values.  The  estimates  given  of  the  value 
of  the  square  sought  to  be  expropriated  vary  from  $300  to  $3,000 
a  square;  the  estimates  reflecting  the  views  of  the  different  wit- 
nesses as  to  what  constitutes  the  value  of  property.  The  high 
estimates  are  those  made  by  witnesses  who  take  a  very  optimis- 
tic view  of  the  future  of  the  cit>'  of  New  Orleans,  from  their  be- 
lief in  an  almost  certain  advancing  prosperity  for  years  to  come. 
The  construction  of  the  Panama  Canal,  the  completion  of  the 
drainage  and  sewerage  system,  and  many  other  matters,  are  so 
well  known,  recognized,  and  believed  by  the  general  public,  as, 
in  their  opinion,  to  necessarily  enter  into  actual  consideration  in 
fixing  present  values.  The  fixing  of  the  value  of  the  property  at 
what  is  known  as  its  "market  value"  is  a  very  difficult  matter. 
It  is,  after  all,  greatly  a  matter  of  opinion.  The  Legislature  has 
thrown  upon  a  jury  (called  for  this  special  purpose)  the  duty 
and  obligation  of  acting  upon  this  vexed  question.  An  appellate 
court  is  authorized  to  interpose  only  when  it  is  satisfied  that  an 
error  has  been  made,  and  that  the  estimate  which  it  would  itself 
make  and  substitute  for  that  of  the  jury  would  clearly  be  more 
reasonably  certain  and  true. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  judgment  appealed  from  be,  and  the 
same  is  hereby,  affirmed ;  appellant  to  pay  costs  of  appeal. 


Smith  et  ux.  v.  St.  Paul,  M.  &  M.  Ry.  Co. 

(Supreme  Court  of  Washington,  July  27,  1905.) 

[81  Pac.  Rep.  840.] 


Statutes — Construction— -Legislative  Intent. — In  construing  an  am- 
biguous word  or  expression  of  a  statutory  or  constitutional  amend- 
ment, the  court  will  adopt  that  Interpretation  most  in  accord  with 
the  manifest  purpose  of  the  provision  in  question,  considered  in  the 
light  of  the  old  law,  the  mischief  sought  to  be  corrected,  and  the 
remedy. 

Eminent  Domain — Damaging  of  Property — ^Damnum  Absque  In- 
juria.*— Const,  art.  1,  §  16,  providing  that  no  private  property  shall 
be  taken  or  "damaged"  for  public  use  without  just  compensation, 
does  not  give  the  property  owner  a  right  of  action  for  injuries  con- 
sequentially resulting  from  the  devotion  of  neighboring  property  to 
a  public  use,  where  such  injuries  would  have  been,  except  for  the 
word  "damaged,"  damnum  absque  injuria  in  an  action  against  a 
natural  person  or  private  corporation. 

Same — Construction  of  Railroad — Incidental  Damages.* — Under 
Const,  art.  1,  §  16,  providing  that  no  private  property  shall  be  taken 
or  "damaged"  for  public  use  without  just  compensation,  a  prop- 
erty owner  may  recover  damages  for  injuries  resulting  from  the  oper- 

♦See  extensive  note  appended  to  Louisville  &  N.  Terminal  Co.  v, 
Lellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am,  &  Eng.  R.  Cas.,  N.  S.,  498. 
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ation  of  a  railroad,,  such  as  the  jarring  of  the  earth  of  his  property, 
the  casting  of  soot  and  cinders,  and  the  emission  of  smoke  thereon, 
and  which  physically  affect  the  corpus  of  the  property  itself,  but 
cannot  recover  damages  for  the  ringing  of  bells,  sounding  of  whistles, 
rumbling  of  trains,  and  other  usual  noises,  and  the  emission  of  smoke, 
gases,  fumes,  and  odors  which  are  necessarily  incident  to  the  proper 
operation  of  the  road. 

Same* — ^Under  Const,  art.  1,  §  16,  providing  that  no  private  prop- 
erty shall  be  taken  or  "damaged"  for  public  use  without  just  compen- 
sation, a  property  owner  may  not  recover  damages  against  a  railroad 
for  excavating  through  and  obstructing  cross  streets  which  are  near 
his  property,  and  which  he  uses  in  common  with  the  general  public, 
althought  to  a  greater  extent  than  other  members  of  the  public,  but 
which  are  not  adjacent  to  such  property. 

Appeal  from  Superior  Court,  Spokane  County;  Geo.  W.  Belt, 
Judge. 

Action  by  A.  L.  Smith  and  wife  against  the  St.  Paul,  Minne- 
apolis &  Manitoba  Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

M.  /.  Gordon  and  C.  A,  Murry,  for  appellant. 
Barnes  &  Latimer,  S.  C.  Hyde,  and  W,  P.  Towns  end,  for  re- 
spondents. 

Root,  J.  Respondents  are  the  owners  of  lots  7  and  8  in  block 
6  of  Ide  &  Kauffman*s  Addition  to  Spokane,  which  lots  face  upon 
the  north  side  of  Bridge  avenue,  a  public  street  60  feet  in  width, 
having  an  east  and  west  course.  Said  lots  extend  from  said 
avenue  northerly  117  feet  along  the  line  of  Cannon  street,  which 
is  60  feet  wide,  running  north  and  south.  Prior  to  this  action 
appellant  had  constructed  and  was  operating  a  railway  line, 
which,  for  a  distance  of  about  a  quarter  of  a  mile  to  the  east  and 
for  a  half  mile  to  the  west  of  respondents'  property  paralleled 
said  Bridge  avenue  at  a  distance  of  63^  feet  to  the  south  thereof. 
In  front  of  respondents'  property,  and  for  some  distance  on  either 
side,  there  is  an  excavation  or  cut  of  some  12  feet  in  depth,  in 
which  appellant's  railway  track  is  laid.  The  nearest  rail  is 
123j4  feet  distant  from  the  nearest  portion  of  respondents'  prop- 
erty. Respondents  allege  that  the  ringing  of  bells,  the  sounding 
of  whistles,  and  other  noises  incidental  to  the  running  of  trains 
upon  this  railway  track,  together  with  the  smoke,  fumes,  soot, 
and  cinders  from  the  locomotives,  and  the  jarring  of  the  earth 
by  passing  trains,  and  the  excavations  in  cross-streets,  have  oc- 
casioned serious  damage  to  their  property,  and  have  materially 
reduced  the  market  value  thereof.  They  brought  this  action  to 
recover  said  damages,  basing  their  right  of  action  upon  that  por- 
tion of  section  16,  art.  1,  of  the  state  Constitution,  which  reads 
as  follows :  "No  private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner."  They  recovered  judg- 
ment in  the  lower  court,  from  which  appeal  is  taken  to  this  court. 

It  is  not  cohtended  that  the  noises  or  other  annoyances  com- 

■^ . _    .     ■    _  .       _  _ 

*Sce  foot-note  on  preceding  page. 
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plained  of  are  other  than  those  which  are  naturally  and  neces- 
sarily incident  to  the  proper  operation  of  the  railway,  and  it  is  not 
contended  that  any  or  all  of  these  things  constitute  a  nuisance. 
But  it  is  urged  that  their  property  is    "damaged,"    within    the 
meaning  of  that  term  as  used  in  the  Constitution.    This  railway 
is  built  upon  land  purchased  or  condemned  by  the  railway  com- 
pany, except  where  it  crosses  public  streets.    No  street  is  crossed 
at  any  point  adjacent  to  respondents'  property.    It  is  contended, 
however,  that,  inasmuch  as  appellant  has  made    an    excavation 
through  the  streets  which  has  impaired  the  accessibility  of  said 
streets,  near  respondents'  property,  they  are    injured    thereby. 
Appellant  contends  that  all  of  these  injuries,  complained  of  by 
respondents,  are  occasioned  by  results  which  are  naturally  and 
necessarily  incident  to  the  operation  of  the  road  which  is  a  legiti- 
mate business,  and  that  they  do  not  constitute  damages  such  as  are 
contemplated  by  the '  constitutional  provision   aforesaid.     It   is 
urged  that,  in  so  far  as  they  are  injurious  to  respondents. at  all, 
they  are  damnum  absque  injuria.    Appellant  maintains  that  the 
constitutional  provision  supra,  and  similar  provisions  found  in 
various  state  Constitutions,  were  inserted  not  with  the  intention 
of  giving  a  cause  of  action  for  every  injury  which  might  occur, 
but  to  place  public  corporations  upon  a  plane  with  private  cor- 
porations and  individuals,  and  to  make  such  public  corporations 
liable  under  the  same  circumstances  that  would  hold  persons  and 
private  corporations  liable.     It  seems  to  be  conceded  that  prior 
to  the  adoption  of  these  constitutional  provisions  containing  the 
word  "damaged"  or  equivalent  expressions  the  word  "taken,"  as 
found  in  most  of  the  Constitutions,  was  not  construed  to  give  any 
right  of  action  against  states,   counties,   and   cities,  public  or 
quasi    public    corporations,    where    no    tangible    property    was 
physically  taken,  even  though  the  use  of  said  property  was  ma- 
terially interfered  with,  and  its  value  depreciated.    Several  of  the 
older  states  amended  their  Constitutions    by    adding   the    word 
"damaged,"  and  a  number  of  the  new  states  placed  said  word  in 
their  organic  law  at  the  time  of  its  original  adoption.     Our  at- 
tention has  been  called  to  this  or  a  similar  provision  in  the  Con- 
stitutions of  the  following  states :    California,  Colorado,  Georgia, 
Illinois,  Missouri,  Nebraska,  Pennsylvania,    Texas,    and    West 
Virginia,  and  we  believe  the  same  or  similar  provisions  are  found 
in  the  Constitutions  of  Arkansas,  Kentucky,  Montana,  and  the 
Dakotas.     In  California,  Georgia,    Illinois,    Missouri,    Pennsyl- 
vania, and  West  Virginia  the  contention  of  appellant  appears  to 
be  upheld,  and  damages  seem  not  to  be  allowed  where  the  same 
are  consequential  or  incidental  merely  to  the  carrying  on  of  a 
legitimate  business.    In  Nebraska  and  Texas  the  courts  evidently 
hold  the  other  way.    There  are  many  cases  holding  that  any  ob- 
struction to  a  public  street  in  front  of  or  adjacent  to  real  property 
entitles  the  owner  of  said  property  to  a  right  of  recovery  against 
the  one  causing  said  obstructions,  even  though  they  be  used  as 
a  railway,  viaduct,  or  for  other  legitimate  purpose.     But  the 
weight  of  authority  appears  to  be  against  the  right  of  a  property 
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owner  recovering  for  damages  occasioned  by  the  legitimate  use 
by  another  of  his  own  property,  so  long  as  said  damages  are  not 
such  as  physically  affect  his  property,  or  some  right  appurtenant 
thereto.    This  was  the  rule  of  law  prior  to  the  adoption  of  these 
constitutional  provisions  including    the    word    "damaged,"    and 
there  seems  to  be  sound  reason  for  the  contention  that  this  term 
was  placed  in  new  and  amended  Constitutions  so  that  public  and 
quasi  public  corporations  should  be  held  for  damages  upon  the 
same  grounds  as  others.    Such  seems  to  have  been  the  view  taken 
by  this  court  in  the  case  of  Brown  v.  Seattle,  5  Wash.  35,  31  Pac. 
313,  32  Pac.  214,  18  L.  R.  A.  161,  where  the  following  language 
was  used,  to  wit :  "The  earlier  Constitutions  of  the  several  states 
in  the  Union  contained,  with  but  few  exceptions,  a  provision 
that  private  property  should  not  be  taken  for  public  use  without 
just  compensation.    The  Constitution  of  the  United  States  con- 
tains substantially  the  same  provision,  which  was  applicable  to 
the  territory.     Under  these  provisions,  however,  owing  to  the 
interpretation  put  upon  the  word  'taken'  by  the  courts  of  the 
several  states,  with  the  exception  of  the  courts  of  Ohio,  great 
and  manifest  injury  was  constantly  done  by  the  states,  counties, 
and  cities  to  the  private  citizen  without  any  legal  means  of  reim- 
bursement.   The  theory  was  that  wherever  the  state,  through  its 
legislative  acts,  authorized  any  of  its  agents  to  make  public  im- 
provements, so  long  as  these  agents  carried  on  their  work  within 
the  scope  of  their  authority,  and  without  negligence,  they  were 
liable  to  no  one,  whatever  damages  might  accrue.    A  citizen  was 
thus   left   without   protection   in   all   that   large   class   of   cases 
where,  through  some  act  done  for  the  public  benefit,  or  for  a  use 
public  or  quasi  public,  although  no  part  of  his  tangible  property 
was  physically  taken,  the  use  or  value  of  his  property  was  palpa- 
bly impaired,  or  was  stripped  of  incidents  comprised  within  the 
conception  of  complete  property  rights,  which  brought  to  those 
rights  quite  as  much  value  as  the  mere  possession  of  the  prop- 
erty."   In  construing  a  word  or  expression  of  a  statute  or  Con- 
stitution susceptible  of  two  or  more  meanings  the  court  will  give 
that  interpretation  most  in  accord  with  the  manifest  purpose  of 
the  statute  or  constitutional  provision.     Where  the  word  or  ex- 
pression constitutes  an  amendment,  the  court  will  consider  the 
old  law,  the  mischief  sought  to  be  corrected,  and  the  remedy. 
With  all  these  in  mind,  the  court  will  give  the  new  term  or 
language  such  construction  as  will  effectuate  the  evident  inten- 
tion and  purpose  of  the  makers.    Under  the  Constitutions  provid- 
ing compensation    for   the   taking   of   property   it   was   almost 
uniformly  held  that  public  corporations  might  in  different  ways 
greatly  injure  the  property  and  property  rights  of  others,  but 
could  not  be  held  in  damages  unless  there  was  an  actual  taking 
of  some  portion.    The  word  "damaged"  being  employed  to  give 
relief  to  those  thus  affected  by  the  actions  of  public  or  quasi 
public  corporations,  it  is  argued  that  it  should  not  be  assumed  that 
said  word  was  intended  to  have  any  other  and  wider  meaning 
than  it  then  possessed  as  a  well-understood  legal  term.     Ordi- 
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narily  one  may  use  his  own  property  in  any  legitimate  manner  he 
chooses;  and,  prior  to  the  employment  of  the  word  "damaged"" 
in  state  Constitutions,  no  such  property  owner  was  liable  to  any 
one  else  for  any  injuries  consequent  upon  or  incidental  to  such 
lawful  use  of  his  own  property.  Applying  to  the  constitutional 
provision  in  question  the  usual  tests  and  rules,  and  having  due 
consideration  for  the  weight  of  judicial  opinion  as  we  find  it  ex- 
pressed by  the  courts  that  have  passed  upon  this  question,  we  are 
disposed  to  hold  that  the  word  ''damaged,"  as  used  in  our  Con- 
stitution, does  not  give  a  right  of  action  in  a  case  where  the  in- 
juries would  have  been,  in  the  absence  of  said  word,  damnum 
absque  injuria  in  an  action  against  a  natural  person  or  private 
corporation.  It  would  seem  to  be  only  reasonable  to  suppose  that 
persons  acquiring  property  in  a  thickly  settled  community  must 
have  anticipated  the  use  of  neighboring  property  in  a  manner 
not  always  to  be  agreeable  and  pleasant.  A  person  buying  prop- 
erty in  a  growing  city  must  be  presumed  to  have  done  so  for  the 
benefits  to  come  to  him  by  reason  of  being  a  property  owner  in 
such  a  city.  The  presence  and  operation  of  railroads  are  neces- 
sarily attendant  upon  the  growth  and  prosperity  of  such  a  city  as 
Spokane.  Probably  respondents  would  not  have  become  property 
owners  therein  had  it  not  been  for  the  present  and  prospective 
railroad  facilities  of  the  city.  As  such  purchasers  and  owners, 
they  knew  that  more  railways  would  be  required  as  the  city  grew 
and  became  more  important.  The  very  growth  and  development 
which  made  city  property,  as  a  whole,  more  valuable,  and  opportu- 
nities for  business  prosperity  greater,  required  the  building  and 
operation  of  more  railway  lines.  No  one  could  buy  property  in 
such  a  growing  city  without  realizing  that  this  would  be  a  natural 
and  necessary  result.  Where  such  new  lines  might  be  con- 
structed a  person  could  not  foretell.  But  he  would  know  that 
they  must  be  near  other  property,  and  that  their  operation,  how- 
ever legitimate  and  careful,  must  entail  consequential  injuries 
upon  the  owners  of  such  nearby  property.  Electing  to  purchase 
property  in  such  a  community,  where  his  property  might  profit 
by  the  industrial  and  commercial  activities  of  others,  it  is  but 
just  to  hold  that  with  the  advantages  he  should  also  accept  the 
burdens  necessarily  incidental  thereto.  If  one  resides  on  a  parcel 
of  city  property,  his  neighbors  on  three  sides  may  lawfully 
erect  high  buildings  for  legitimate  purposes,  which  will  entirely- 
shut  off  access,  light,  and  air  from  those  three  sides.  This 
greatly  reduces  the  value  of  his  home.  It  makes  it  unpleasant 
and  undesirable,  increases  his  insurance  rates,  and  subjects  him 
to  unpleasant  noises  and  disagreeable  sights.  But  so  long  as 
these  neighbors  use  their  property  lawfully,  and  avoid  creating 
a  nuisance,  he  has  no  right  of  action  against  them.  So  it  is  when 
nearby  property  is  used  in  a  proper  manner  for  railway  pur- 
poses. So  long  as  such  use  does  not  affect  the  property  of 
others  in  a  physical  manner  to  its  detriment,  the  consequential 
injuries  do  not  come  within  the  meaning  of  the  word  "damaged,'*^ 
as  used  in  the  Constitution ;  providing,  of  course,  that  a  nuisance 
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is  not  created.  In  the  case  at  bar  appellant  is  operating  its  rail- 
way upon  its  own  property,  except  where  the  same  crosses  the 
public  streets.  No  nuisance  is  alleged.  Complaint  is  made  of 
the  ringing  of  bells,  sounding  of  whistles,  rumbling  of  cars, 
jarring  of  the  earth,  and  the  casting  of  cinders  and  soot  upon, 
and  smoke  and  fumes  across,  respondents'  premises.  They  claim 
also  to  be  injured  by  reason  of  the  uncovered  cuts  through  the 
cross-streets  and  the  wooden  bridges  over  other  of  said  cuts, 
which  make  the  use  of  such  streets  more  difficult. 

The  jarring  of  the  earth  of  respondents'  lots,  and  the  casting 
of  soot  and  cinders  thereupon,  and  the  emission  of  smoke  phys- 
ically injuring  property,  are  injurious  physical  effects  to  the 
corpus  of  respondents'  property,  which,  we  think,  come  within 
the  scope  of  the  term  '*damaged"  as  used  in  the  constitutional 
provision.  If  a  railroad  company  cannot  carry  on  its  business 
upon  its  own  property  without  necessarily  disturbing  the  physical 
conditions  of  other  property,  it  is  evident  that  such  company  has 
not  acquired  sufficient  property  for  the  conduct  of  its  business, 
and  it  should  be  required  to  pay  such  damages  as  the  actual 
physical  disturbance  of  the  neghboring  property  entails  there- 
upon. But  the  ringing  of  bells,  sounding  of  whistles,  rumbling 
of  trains,  and  other  usual  noises,  and  the  emission  of  smoke, 
gases,  fumes,  and  odors  necessarily  incidental  to  the  proper 
operation  of  the  road,  and  not  resulting  from  negligence,  are  such 
consequential  injuries  as  must  be  held  to  have  been  anticipated 
by  any  one  acquiring  property  in  or  about  such  a  city,  and  are 
regarded  as  damnum  absque  injuria. 

It  is  urged  that  the  excavations  made  through  the  cross-streets 
in  respondents'  neighborhood  constituted  an  injury   for  which 
they  are  entitled  to  damages.    We  think  not.    If  the  railroad  was 
constructed  in  the  public  street  adjacent  to  respondents'  lots, 
they  would  be  entitled  to  recover  whatever  damages  were  oc- 
casioned thereby.    This  is  upon  the  theory  that  every  owner  of 
property  bordering  upon  the  street  has  a  right  to  access,  light, 
and  air  therefrom,  which  right  is  an  appurtenant  to  the  land,  and 
any  physical  impairment  of  that  right  is  regarded  as  actionable. 
Such  an  injury  is  one  peculiar  to  the  landowner,  and  not  shared 
in  kind  by  others.     But  where  the  injury  complained  of  is  an 
obstruction  not  adjacent  to  the  land  of  the  person  in  question, 
but  to  a  street  in  the  neighborhood,  which  he  uses  or  might  use 
in  common  with  the  public  in  general,  he  has  no  right  of  action 
as  an  owner  of  injured  property.     That  he  may  use  the  street 
more  often  than  most  or  all  others,  makes  a  difference  only  in 
dejs^ree,  and  not  in  character,  and  does  not  entitle  him  to  dam- 
ages by  reason  of  injury  to  his  property. 

The  questions  involved  herein  have  been  carefully  considered 
and  passed  upon  by  many  courts,  and  in  view  of  the  importance 
of  said  questions  we  feel  that  we  may  very  properly  set  forth 
extracts  from  several  of  the  opinions  of  these  courts.  In  the 
case  of  Brown  ?•.  Seattle,  supra,  this  court  used  the  fc^llowing 
language,  to  wit:   *'The  makers  of  the  Illinois  Constitution  used 
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stances  that  would  have  authorized  a  recovery  against  those  not 
armed  and  protected  by  the  power  of  eminent  domain.     *     *     * 
Properly  conducted,  decently  appointed,  and  orderly  managed 
stores,   shops,   factories,  and  business   houses   erected  in  close 
proximity  to  residential  quarters  frequently  cause  great  deprecia- 
tion in  values.    In  the  popular  sense,  they  cause  damage.     But 
in  such  cases  the  annoyances — ^the  inconveniences — occasioning 
the  loss  in  value  are  not  actionable,  because  they  arise  from  law- 
ful uses.    The  owners  of  these  establishments  are  as  much  en- 
titled to  the  use  and  enjoyment  of  their  property  as  is  the  owner 
of  the  residence  property  reduced  in  value  by  their  presence. 
The  first  occupier  of  land  does  not  acquire  the  right  to  prevent 
his  neighbor  from  erecting  walls,  digging  excavations,  erecting 
buildings,  or  engaging  in  manufacturing  or  mercantile  business 
thereon,  no  matter  how  seriously  such  acts  may  depreciate  the 
market  price  of  adjoining  property.     If  the  acts  complained  of 
do  not  amount  to  a  nuisance,  there  is  neither  legal  nor  moral 
wrong  done  to  the  plaintiff.     *     *     *     For  a  physical  invasion 
or  wrongful  interference   with   property  or   its  appurtenances, 
resulting  in  damage^  the  plaintiff  may  recover.     Without  some 
wrongful  act  on  the  part  of  the  defendant,  she  cannot  recover, 
even  though  there  is  deterioration  in  the  value  of  her  property." 
As  bearing  upon  the  claim  of  damage  on  account  of  excavating 
across  neighboring  streets,  the  following  three  cases  show  the 
trend  of  judicial  decision :   Vandervere  v.  Kansas  City,  107  AIo. 
83,  17  S.  W.  695,  28  Am.  St.  Rep.  396,  wherein  the  Supreme 
Court  of  Missouri  said :   "What  we  do  say  is  this :  that  he  must 
show  that  the  property  itself,  or  some  right  or  easement  con- 
nected therewith,  is  directly  affected,  and  that  it  is  specially 
affected.     *     *     *     His  property  is  not  specially  affected.     If 
the  plaintiff  is  entitled  to  damages  in  this  case,  then  compensa- 
tion must  be  allowed  for  any  depreciation  in  the  market  value  of 
property  arising  from  the  erection  of  a  courthouse,  jail,  or  other 
public  building.     The  text-writers  cited  say  such  cases  are  not 
within  the  amendment,  and  to  this  we  agree."     The  case   of 
Brown  v.  Board  of  Supervisors,  124  Cal.  274,  57  Pac.  82,  where 
the  Supreme  Court  of  California  spoke  as  follows:   "The  prop- 
erty which  an  abutting  owner  has  in  the  street  in  front  of  his 
land  is  the  right  of  access  and  of  light  and  air,  and  for  an  in- 
fringement of  these  rights  he  is  entitled  to  compensation.     This 
right  is  peculiar  and  individual  to  the  abutting  owner,  differing 
from  the  right  of  passing  to  and  fro  upon  the  street,  which  he 
enjoys  in  common  with  the  public,  and  any  infringement  thereof 
gives  him  a  right  of  action.     ♦     *     ♦     The  provision  in  the 
Constitution  invoked  by  them  was  inserted  therein  to  provide 
for  instances  in  which  property  was  not  taken  from  the  posses- 
sion of  the  owner,  or  into  physical  occupancy  by  the  public,  and 
applies  only  to  such  damages  as  may  be  recoverable  under  estab- 
lished  rules  of  law.     The   damage  which  the  appellants  may 
sustain  by  reason  of  a  diminution  in  value  of  their  lands  is 
consequential,  and  damage  for  which  they  are  not  entitled  to 
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compensation.  Mere  diminution  in  value  is  not  a  damage  to  the 
land.  'Where  no  portion  of  the  land  is  taken,  and  the  damages 
suffered  are  consequential,  by  reason  of  what  the  corporation 
does  upon  its  own  land  or  that  of  another,  it  does  not  seem  that 
there  is  any  warrant  for  instituting  proceedings  for  the  ascertain- 
ing of  such  damages.' "  The  opinion  in  the  case  of  Gilbert  v. 
Greeley,  etc.,  Co.,  13  Colo.  501,  22  Pac.  814^  contains  an  able 
discussion  of  the  subject,  from  which  we  present  the  following 
extracts:  "The  corpus  of  his  property  is  not  affected  by  any 
physical  contact  with  the  railroad  tracks,  nor  is  any  street  or 
alley,  so  far  as  the  same  borders  on  his  premises,  in  any  way 
interfered  with.  *  *  *  One  traveler  has  no  more  legal 
ground  of  complaint  on  account  of  an  obstruction  in  the  public 
highway  than  others,  unless  he  be  entitled  to  use  the  highway  at 
the  point  of  such  obstruction  for  a  different  purpose  than  other 
people,  or  has  suffered  some  special  injury  therefrom.  The  fact 
that  he  may  be  more  frequently  inconvenienced  thereby  does 
not  give  a  cause  of  action.  *  *  *  His  damage,  therefore, 
may  or  may  not  differ  in  degree.  It  certainly  does  not  differ 
in  kind  from  that  of  the  general  public.  *  *  *  The  Constitution 
of  Colorado,  art.  2,  §  15,  provides  'that  private  property  shall  not 
be  taken  or  damaged  for  public  or  private  use  without  just 
compensation.'  *  ♦  *  Private  property  must  be  taken,  or 
private  property  must  be  damaged,  before  a  cause  of  action 
arises.  The  damage  must  be  to  the  property  or  its  appurte- 
nances, or  it  must  affect  some  right  or  interest  which  the  owner 
enjoys  in  connection  with  the  property,  and  which  is  not  shared 
with  or  enjoyed  by  the  public  generally.  *  *  *  While  it  is 
admitted  that  plaintiff's  property  is  rendered  less  valuable  by 
reason  of  such  obstruction,  yet,  to  bring  the  case  within  the 
meaning  of  the  Constitution,  it  must  also  appear  that  he  has  some 
special  private  property  right  or  interest,  as  a  private  right  of 
way  or  user,  in  Twelfth  street,  at  the  point  of  obstruction,  other 
or  different  from  the  right  or  interest  of  the  general  public,  and 
that  such  property  right  or  interest  of  plaintiff  has  been  dam- 
aged for  public  use.  Notwithstanding  the  broad  terms  of  our 
Constitution,  and  the  unqualified  expressions  of  certain  judicial 
opinions,  we  are  not  prepared  to  say  that  whenever  a  deprecia- 
tion in  private  property  is  caused  by  some  public  or  private  im- 
provement the  owner  of  the  property  thus  depreciated  may  re- 
cover compensation  against  the  party  making  such  improvement. 
It  is  probable  that  in  consequence  of  every  improvement  re- 
sulting from  new  inventions  or  discoveries  the  private  property 
rights  or  interests  of  some  person  or  persons  have  been  damaged 
or  injuriously  affected.  In  many  instances  the  construction 
and  operation  of  railroads  have  driven  stage  companies  and  post 
chaises  out  of  existence,  and  rendered  the  property  invested 
therein,  as  well  as  such  business,  comparatively  valueless.  *  *  * 
It  may  be  susceptible  of  demonstration  that  every  railroad  com- 
pany running  its  trains  across  a  street  or  public  highway  causes 
damage  or  inconvenience  in  a  greater  or  less  degree  to  every 
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traveler  having  occasion  to  use  the  street  or  highway  at  the 
point  of  such  crossing,  as  well  as  to  every  person  owning  or 
occupying  real  estate  anywhere  in  the  vicinity  of  such  crossing ; 
and  yet  there  is  no  remedy  for  such  damage,  under  ordinary  cir- 
cumstances, for  the  reason  that,  as  a  general  rule,  no  one  has 
any  special,  private  property  or  interest  in  the  public  highway 
other  or  different  from  the  general  public,  and  the  damage  thus 
suffered  is  common  to  all  having  occasion  to  use  the  street  or 
highway.  In  such  case,  therefore,  private  property  cannot  be 
said  to  be  taken  or  damaged  for  public  use,  within  the  sense  or 
meaning  of  the  Constitution.  It  is  only  when  some  specific 
private  property,  or  some  right  or  interest  therein  or  incident 
thereto,  peculiar  to  the  owner,  is  taken  or  damaged  for  public 
or  private  use,  that  the  Constitution  guarantees  compensation 
therefor.  City  of  Denver  v,  Bayer,  7  Colo.  113,  2  Pac.  6;  Rail- 
road Co.  V.  Nestor,  10  Colo.  403,  15  Pac.  714;  Whitsett  v.  Rail- 
road Co.,  10  Colo.  243,  15  Pac.  339;  Rude  v.  City  of  St.  Louis, 
93  Mo.  408,  6  S.  W.  257;  Morgan  v.  Railway  Co.,  64  Iowa 
589,  21  N.  W.  96,  52  Am.  Rep.  462;  Shaubut  v.  Railroad  Co., 
21  Rlinn  502."  Lewis,  Eminent  Domain  (2d  Ed.)  §  236,  says: 
"Every  owner  takes  the  chance  of  having  the  value  of  his  prop- 
erty enhanced  or  diminished  by  the  use  made  of  surrounding 
property  and  the  character  of  the  improvements  put  upon  it.  He 
has  no  cause  of  complaint  on  account  of  the  nature  of  such  uses 
or  improvements,  unless  they  amount  in  law  to  a  nuisance.  The 
grievances  which  lead  to  the  insertion  of  the  words  'damaged' 
or  'injured'  in  recent  Constitutions  did  not  consist  in  the  fact 
that  such  damages  as  have  just  been  referred  to  went  without 
redress,  but  in  the  fact  that  under  the  restricted  interpretation 
put  upon  the  word  'taken'  private  property  might  be  subjected 
to  physical  injuries,  and  valuable  rights  appurtenant  thereto  or 
connected  therewith  might  be  impaired  or  destroyed  for 
public  use,  without  compensation.  These  words  were  not 
inserted  for  the  purpose  of  preventing  the  public  from 
doing  what  every  private  individual  may  do  without  liability  to 
his  neighbor.  They  were  not  intended  to  confer  a  right  of  action 
for  a"  use  of  property  by  the  public,  which  a  private  individual 
might  make  without  legislative  authority." 

In  addition  to  the  foregoing  authorities,  the  follow-ing  shed 
light  upon  the  questions  under  consideration,  viz:  Jordan  t^ 
City  of  Benwood,  42  W.  Va.  312,  26  S.  E.  266,  36  L.  R.  A.  522, 
57  Am.  St.  Rep.  859;  Adams  v.  Rv.  Co.,  39  Minm  286,  39  N. 
W.  629,  1  L.  R.  A.  493,  12  Am.  St.  Rep.  644;  Carroll  v.  Wis- 
consin Ry.  Co.,  40  Minn.  168,  41  N.  W.  661 ;  Rinard  v.  Burling- 
ton Ry.  Co.,  66  Iowa  440,  23  N.  W.  914;  Dunsmore  v.  Ry.  Co., 
72  Iowa  182,  33  N.  W.  456;  Hanlin  v.  Rv.  Co.,  61  Wis.  515,  21 
N.  W.  623 ;  Presbrey  v.  Ry.  Co.,  103  Mass.  1 ;  Bridge  Co.  z\ 
Geisse,  35  N.  J.  Law  558;  Beseman  v.  Rv.  Co.,  50  N.  J.  Law  235, 
13  Atl.  164;  In  re  Rickets,  L.  R.  2  H.  L.  198;  Board  of  Works 
V,  McCarthy,  L  R.  7  H.  L.  256;  Fobes  v.  Railway  Co.,  121 
N.  Y.  518,  24  N.  E.  919,  8  L.  R.  A.  453;  Decker  v.  Ry.  Co., 
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133  Ind.  493,  33  X.  E.  349;  Werges  v.  Ry.  Co.,  35  La.  Ann.  641. 

To  sustain  respondents'  contention  that  each  and  every  of  the 
matters  complained  of  constitutes  a  cause  of  action  would  be 
to  open  the  door  to  endless  litigation  over  damages  remote, 
vague,  indefinite,  and  uncertain,  and  against  corporations  and 
persons  engaged  in  all  lines  of  industrial  activities.  We  believe 
this  would  be  decidedly  obnoxious  to  sound  public  policy,  and 
cannot  believe  the  framers  of  the  Constitution,  or  the  people 
in  adopting  it,  ever  intended  such  results. 

The  learned  trial  judge  having  made  certain  rulings  incon- 
sistent with  the  conclusion  herein  reached,  and  to  the  prejudice 
of  appellant,  the  judgment  of  the  superior  court  is  reversed,  and 
the  case  remanded  for  a  new  trial. 

Mount,  C.  J.,  and  Crow,  Rudkin,  Fullertox,  and  H.vdley, 
JJ.,  concur. 


BiRMiNXHAM  Ry.,  Light  &  Power  Co.  v,  Enslen. 

(Supreme  Court  of  Alabama,  Feb.  9,  1905.) 

[39  So.  Rep.  74.] 

Corporations — Consolidation — Corporate  Debts. — Code  1896,  §  1204, 
relative  to  the  consolidation  of  corporations,  and  providing  that  the 
consolidated  corporation  shall  be  entitled  to  the  property  and  rights 
of  the  uniting  corporations,  and  liable  to  the  debts  and  obligations 
of  each  of  them,  applies  to  every  successive  consolidation,  and  makes 
the  final  consolidated  corporation  liable  for  the  debts  of  the  original 
constituent  companies. 

Same— Actions— EfiFect  of  Consolidation.— Code  1896,  §§  1202-1204, 
provide  for  the  consolidation  of  corporations.  The  latter  section  au- 
thorizes the  adoption  of  the  name  and  charter  of  either  corporation 
as  the  name  and  charter  of  the  consolidated  corporation,  and  declares 
the  consolidated  corporation  entitled  to  all  the  property  of  the  con- 
stituent corporations,  and  liable  for  the  debts  of  each  of  them,  and 
provides  that  suits  pending  for  or  against  either  of  the  original 
corporations  at  the  time  of  the  consolidation  are  not  abated,  but  shall 
proceed  in  the  name  of  the  consolidated  corporation.  A  street  railway 
caused  the  death  of  a  passenger,  and  subsequently  consolidated  with 
another  corporation  under  the  name  of  the  latter.  Afterwards,  and, 
for  aught  appearing  to  the  contrary,  after  suit  brought  on  account 
of  the  death,  the  consolidated  corporation  again  consolidated  with  a 
third  corporation;  the  new  consolidation  retaining  the  name  of  the 
original  consolidation.  Held,  that  the  rights  of  the  parties  in  the 
pending  suit  were  in  no  wise  affected  by  the  last  consolidation,  but 
the  suit  would  proceed  as  though  it  had  not  occurred. 

Carriers — Injuries  to  Passengers — Evidence. — In  an  action  against 
a  street  railroad  for  negligently  causing  the  death  of  a  passenger, 
evidence  that  the  place  where  the  injury  occurred  was  one  which 
had,  by  the  custom  of  the  railroad,  become  a  stopping  place  for  re- 
ceiving and  discharging  passengers,  was  competent. 

Evidence — Res  Gestae — Expressions  of  Pain.* — In  an  action  for 
wrongful  death,  evidence  of  complaint  and  expressions  of  pain  and 

*See  foot-notes  appended  to  Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.), 
14  R.  R,  R.  602,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  602. 
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suffering,  made  by  plaintiff's  intestate  during  his  lifetime  and  after 
receiving  the  injuries  which  resulted  in  his  death,  was  competent. 

Same — Expert  Testimony — Cause  of  Disease.f — A  medical  expert 
may  give  his  opinion  as  to  whether,  in  a  hypothetical  case  based  on 
the  facts  and  circumstances  in  evidence,  resulting  cerebral  meningitis 
would  have  been  caused  by  the  injuries  shown  by  the  evidence. 

Trial — AfiBrmative  Charge. — The  general  affirmative  charge  should 
not  be  given  w^henever  there  is  a  material  conflict  in  the  evidence,  or 
when  the  evidence  reasonably  affords  inferences  adverse  to  the  right 
of  recovery  by  the  party  asking  the  charge. 

Trial — Instructions — Applicability  to  Issues. — In  an  action  for 
wrongful  death,  the  complaint  contained  two  counts;  the  first  being 
predicated  on  simple  negligence,  and  the  second  on  intentional  or 
wanton  misconduct.  Defendant  pleaded  the  general  issue,  and  filed 
two  special  pleas,  separately  setting  up  contributory  negligence.  No 
demurrer  was  interposed  to  the  special  pleas  as  constituting  an 
insufficient  defense  to  the  second  count,  but  issue  was  taken  thereon 
as  pleaded.  Held,  that  a  charge  authorizing  a  recovery,  although 
plaintiff's  intestate  was  guilty  of  negligence,  if  defendant's  negligence 
amounted  to  wantonness  or  willfulness,  was  erroneous. 

Same — ^Assumption  of  Facts. — In  an  action  against  a  street  railroad 
for  the  death  of  a  passenger,  charges  to  find  for  plaintiff,  "if  the  jury 
believe  from  the  evidence"  that  the  sole  cause  of  the  injury  was  a 
sudden  jerk  of  the  car,  and  plaintiff's  intestate  acted  only  as  an  or- 
dinarily prudent  person  would  have  acted,  and  that,  "if  the  jury  be- 
lieve from  the  evidence"  that  at  the  time  of  the  injury  the  conductor 
was  looking  at  plaintiff's  intestate  and  knew  that  he  was  in  the  act 
of  alighting,  and  nevertheless  rang  the  bell  for  the  motorman  to 
proceed,  then  the  conductor  was  guilty  of  wanton  negligence,  were 
not  subject  to  the  objection  of  assuming  the  facts  stated  therein. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  A.  Coleman^ 
Judge. 

Action  by  Laura  C.  Enslen,  as  administratrix  of  Charles  F. 
Enslen,  deceased,  against  the  Birmingham  Railway,  Light  & 
Power  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

The  accident,  which  it  was  alleged  resulted  in  the  death  of 
plaintiff's  intestate,  was  caused  by  the  plaintiff  being  thrown 
from  one  of  defendant's  cars  by  reason  of  a  sudden  jerk  of 
said  car.  There  was  testimony  on  the  part  of  plaintiff  tending 
to  show  that  in  being  so  thrown  from  defendant's  car  the  plain- 
tiff's intestate  was  thrown  upon  his  head,  and  as  a  result  of  the 
injuries  sustained  in  the  fall  he  had  cerebral  meningitis,  which 
was  the  disease  from  which  he  died.  The  testimony  for  the 
defendant  tended  to  show  that  the  plaintiff's  intestate  was  not 
thrown  from  the  car  by  reason  of  a  sudden  jerk  thereof,  and 
that  the  cerebral  meningitis,  which  was  the  disease  that  im- 
mediately caused  his  death,  was  not  superinduced  by  the  fall. 
During  the  examination  of  Dr.  R.  A.  Jones,  a  w^itness  for  the 
plaintiff,,  he  testified  that  he  was  a  practicing  physician,  and 
had  been  practicing  for  15  years.    After  the  witness  had  testified 

tFor  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  expert  and  opinion  evidence,  see  foot-note  appended  to 
Schutz  V.  Union  Ry.  Co.  (N.  Y.),  15  R.  R.  R.  777,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  777. 
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as  to  the  nature  and  cause  of  cerebral  meningitis,  he  was  asked 
by  the  plaintiff  a  hypothetical  question,  in  which  there  were 
stated  facts  and  circumstances  corresponding  to  the  way  in 
which  the  injury  to  the  plaintiff's  intestate  was  alleged  to  have 
been  incurred,  and  then  asked,  if  cerebral  meningitis  developed, 
if  it  would  have  resulted  from  the  injuries  described.  The  de- 
fendant objected  to  the  hypothetical  question  asked  the  witness 
upon  the  ground  that  it  was  not  a  proper  question  for  an  expert, 
and  that  there  was  no  proof  of  any  suffering,  except  the  decla- 
rations of  the  decedent.  The  court  overruled  the  objection,  and 
defendant  duly  excepted.  The  witness  answered  that  the  cere- 
bral meningitis  would  have  been  caused  by  the  injury.  The 
other  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence,  the  court,  at  the 
request  of  the  plaintiff,  gave  the  jury  several  written  charges, 
among  which  were  the  following:  "(4)  If  the  jury  believe  from 
the  evidence  that  the  sole  cause  of  the  injury  to  plaintiff's  intes- 
tate, which  ultimatelv  resulted  in  his  death,  was  caused  bv  a 
sudden  jerk  of  the  car,  and  that  he  acted  only  as  an  ordinarily 
prudent  person  would  have  acted  in  getting  upon  the  step  of 
the  car,  then  your  verdict  must  be  for  the  plaintiff.  *  *  * 
(6)  Although  the  jury  believe  from  the  evidence  that  plaintiff's 
intestate  was  guilty  of  negligence,  yet,  if  the  negligence  of  the 
defendant  amounted  to  wantonness  or  willfulness,  then  plaintiff 
can  recover,  notwithstanding  the  negligence  of  plaintiff's  intes- 
tate, provided  the  jury  believe  that  the  injuries  received  caused 
or  contributed  to  his  death.  (7)  If  the  jury  believe  from  the 
evidence  that  the  death  of  plaintiff's  intestate  was  caused  or 
contributed  to  by  a  sudden  jerk  of  the  car  while  he  was  upon 
the  steps  of  the  car  preparing  to  alighting,  and  that  at  the  time 
of  the  injury  plaintiff's  intestate  was  not  guilty  of  contributory 
negligence,  your  verdict  must  be  for  the  plaintiff.  *  *  * 
(10)  If  the  jury  believe  from  the  evidence  that  at  the  time  of 
the  injury  to  plaintiff's  intestate,  if  they  believe  he  was  injured, 
that  the  conductor  of  the  car  was  looking  at  and  knew  plaintiff's 
intestate  was  in  the  act  of  alighting  at  a  regular  stopping  place, 
and  the  conductor,  knowing  this,  rang  the  bell  for  the  motorman 
to  proceed,  and  he  (the  motorman)  started  the  car  with  a  sudden 
jerk  and  threw  plaintiff's  intestate  from  the  car,  then  in  that 
event  the  defendant's  conductor  was  guilty  of  wanton  or  in- 
tentional negligence."  The  defendant  separately  excepted  to 
the  court's  giving  each  of  the  several  charges  asked  by  the 
plaintiff. 

Walker,  Tillman^  Campbell  &  Walker,  for  appellant. 

John  E,  Miles  and  Bowman,  Harsh  &  Beddow,  for  appellee. 

Do^DELL,  J.  This  is  an  action  by  Laura  C.  Enslen,  as  ad- 
ministratrix of  the  estate  of  Charles  F.  Enslen,  deceased,  against 
the  defendant,  Birmingham  Railway,  Light  &  Power  Company, 
to  recover  damages  for  the  wrongful  killing  of  plaintiff's  in- 
testate.   The  complaint  contained  two  counts,  in  each  of  which 
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it  is  averred  that  the  wrong  complained  of  was  committed  by  the 
Birmingham  Traction  Company,  a  corporation;* and  it  is  further 
averred  that  on  the  5th  day  of  November,  1900,  the  Birmingham 
Traction  Company  consolidated  with  the  defendant  corporation, 
under  the  laws  of  the  state  of  Alabama,  which  consolidated  com- 
pany assumed  the  name  of  the  defendant,  etc.  The  plaintiff 
filed  interrogatories  to  the  defendant  for  the  purpose  of  showing 
the  consolidation  as  charged,  and  the  further  averment  in  the 
complaint  that  the  Birmingham  Traction  Company  was  opera- 
ting the  railroad  at  the  time  of  the  alleged  injury.  Answering 
these  interrogatories,  the  defendant  admitted  that  the  traction 
company  was  operating  the  railroad  at  the  time  of  the  alleged  in- 
jury, and  that  the  consolidation  was  had  as  averred,  and  further 
stated  that  subsequent  to  said  consolidation  "the  consolidated 
company,  the  Birmingham  Railway,  Light  &  Power  Company, 
effected  a  consolidation  with  the  Birmingham  Railway  &  Elec- 
tric Company,  and  the  last  consolidated  company  assumed  the 
name  of  the  Birmingham  Railway,  Light  &  Power  Company." 
It  is  not  stated  when  the  second  consolidation  took  place,  nor  how 
or  under  what  authority  it  was  effected;  but  it  is  admitted  that 
the  defendant  preserved  its  identity  in  name,  and  it  is  not  shown 
that  its  identity  was  otherwise  changed. 

No  question  was  raised  in  the  pleading,  by  demurrer  to  tlie 
complaint  or  by  plea,  in  respect  to  the  "subsequent  consolida- 
tion" ;  but  it  is  urged  that  it  is  raised  by  the  refusal  of  the  lower 
court  to  give  the  general  charge  requested  by  the  defendant, 
upon  the  ground  of  a  variance  between  complaint  and  proof. 
The  complaint  avers  that  the  consolidation  had  on  the  5th  dav  of 
November,  1900,  was  had  under  the  laws  of  Alabama,  and  the 
answer  of  the  defendant  to  the  interrogatories  also  so  states.  We 
take  this  to  mean  nothing  more  nor  less  than  that  the  consolida- 
tion of  November,  1900,  was  effected  under  the  statutes  (sec- 
tions 1202,  1203,  and  1204  of  the  Cgde  of  1896).  Section  1204 
reads  as  follows :  "The  parties  may,  by  their  agreement  of  con- 
solidation, adopt  the  name  and  charter  of  either  corporation  as 
the  name  and  charter  of  the  consolidated  corporation,  and  may 
make  such  changes  and  provisions  as  to  the  amount  of  stock  and 
the  number  of  directors  of  the  consolidated  corporation  as  they 
may  think  proper.  The  consolidated  corporation  shall  be  en- 
titled to  all  the  property  and  rights  of  each  of  the  uniting  cor- 
porations, and  liable  to  the  debts  and  obligations  of  each  of  them. 
Suits  pending  for  or  against  either  of  the  original  corporations, 
at  the  time  of  the  consolidation,  are  not  abated,  but  shall  proceed 
in  the  name  of  the  consolidated  corporation.  And  such  con- 
solidated corporation  shall  be  entitled  to  all  the  rights  and  privi- 
leges which  such  corporation  would  be  entitled  to  under  the 
laws  of  this  state  as  now  existing,  regulating  street  railways, 
electric  light  or  gas  companies."  As  a  rule,  corporate  identity 
is  fixed  by  its  corporate  name.  Under  the  provisions  of  the  stat- 
ute the  debts  and  obligations  of  the  constituent  company  follow 
it  into  the  consolidation,  and  become  the  debts  and  obligations 
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of  the  consolidated  company,  as  much  so  as  if  they  had  been 
originally  created  by  it.  And  this  is  so  as  to  every  successive 
consolidation.  For  aught  that  appears,  the  second  consolidation, 
if  it  was  effected  under  the  statute,  was  had  after  this  suit  was 
commenced,  and,  of  course,  while  pending.  The  statute  says: 
"Suits  pending  for  or  against  either  of  the  original  corporations, 
at  the  time  of  the  consolidation,  are  not  abated,  but  shall  proceed 
in  the  name  of  the  consolidated  corporation."  If  the  second  con- 
solidation occurred  while  the  suit  was  pending,  and  corporate 
identity  in  name  was  preserved,  under  the  statute,  the  suit  would 
proceed  in  that  name,  as  though  no  consolidation  had  occurred. 
If  a  different  name  from  that  by  which  the  defendant  had  been 
sued  had  been  assumed  under  die  consolidation,  then  all  that  was 
necessary  or  required  under  the  statute  was  for  the  suit  to  pro- 
ceed in  such  different  and  assumed  name.  The  rights  of  the 
parties  in  the  pending  suit  was  in  no  wise  affected  by  the  con- 
solidation. 

Demurrers  were  filed  to  the  complaint,  and  the  ruling  of  the 
court  below  on  the  same  constitute  the  grounds  for  the  first  two 
assignments  of  error  on  the  record.  These  assignments  are  not 
insisted  on  in  argument.  It  may  be  that  the  second  count  does 
not  state  a  cause  of  action.  See  Southern  Ry.  Q).  v.  Bunt,  131 
Ala.  591,  32  South.  507. 

The  questions  to  the  witness  Mack,  which  were  objected  to  by 
the  defendant  on  the  ground  of  immateriality,  called  for  evidence 
tending  to  show  that  the  place  where  the  alleged  injury  occurred 
had  been  made  a  regular  stopping  place  by  custom,  and,  indeed, 
later  on  in  the  trial  it  was  developed  in  evidence,  and  not  dis- 
puted, that  said  place  was  a  regular  stopping  place  for  its  cars 
going  east,  and  the  injury  to  plaintiff  happened  when  going  east 
on  one  of  defendant's  cars.  The  defendant  was  operating  a 
street  railway,  and  we  think  it  permissible  to  show  that  a  par- 
ticular place  had  by  its  custom  become  a  stopping  place  for  re- 
ceiving and  discharging  passengers. 

Assignments  of  error  from  6  to  17^  inclusive,  relate  to  rulings 
of  the  trial  court  on  objections  to  evidence  as  to  complaints  and 
expressions  of  pain  and  suffering  by  said  intestate  during  his 
life  and  after  receiving  the  injury  inflicted  upon  him  by  the  al- 
leged negligence  of  the  defendant's  agents.  On  the  authority  of 
Kansas  City,  Memphis  &  Birmingham  R.  R.  v.  Matthews  (de- 
cided at  the  present  term  of  this  court)  39  South. ,  this  evi- 
dence was  competent,  and  the  court  committed  no  error  in  its 
rulings  on  the  objections  and  exceptions  taken  to  it. 

There  was  no  error  in  overruling  the  objection  to  the  ques- 
tion to  the  witness  Dr.  R.  A.  Jones,  which  constitutes  the  ground 
of  the  eighteenth  assignment  of  error.  This  witness  was  shown 
to  be  a  medical  expert,  and  this  question  merely  called  for  his 
opinion  as  an  expert,  and  on  a  matter  in  which  expert  evidence 
was  admissible.    Page  z\  State,  61  Ala.  16. 

There  were  a  number  of  written  charges  given  at  the  request 
of  the  plaintiff,  all  of  which  are  assigned  as  errors,  but  not  all 
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insisted  on  in  argument.  There  were,  also,  several  charges  re- 
quested by  the  defendant,  which  were  refused  and  here  assigned 
as  errors ;  but  all  of  these  are  not  insisted  on  in  argument. 

The  refusal  of  the  court  to  give  the  general  charge  requested 
by  the  defendant  is  the  first  insistence  in  argument  by  counsel  of 
error  as  to  the  assignments  of  error  on  charges.  This  insistence 
is  based  solely  upon  the  theory  of  a  variance  in  the  complaint  and 
evidence.  We  have  already  adverted  to  this  question  in  the  fore 
part  of  this  opinion. 

The  third  and  fourth  charges  requested  by  the  defendant  were 
asked  as  to  the  second  count  of  the  complaint,  which  counted  on 
wanton  or  intentional  wrong.  These  charges,  expressed  in  dif- 
ferent phraseology,  were  the  general  affirmative  charge  in  favor 
of  defendant.  The  rule  is  that  whenever  there  is  a  material  con- 
flict in  the  evidence,  or  when  there  is  evidence  reasonably  afford- 
ing inference  adverse  to  the  right  of  recovery  by  the  party  ask- 
ing the  charge,  the  general  affirmative  charge  should  never  be 
given.  The  necessities  of  this  case  do  not  require  a  discussion 
of  the  application  of  the  rule  here,  which  would  call  for  a  review 
of  the  evidence  and  its  tendencies,  as  the  judgment  must  be  re- 
versed for  an  error  committed  in  the  instructions  given  at  the 
request  of  the  plaintiff. 

The  complaint  contained  two  counts ;  the  first  being  predicated 
on  simple  negligence,  and  the  second  on  wanton  or  intentional 
misconduct.  The  defendant  filed  four  pleas ;  the  first  two  being 
the  general  issue.  The  third  and  fourth,  which  were  pleaded  to 
each  count  of  the  complaint  separately,  set  up  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  No  demurrer  was  interposed 
to  these  pleas  as  constituting  an  insufficient  answer  to  the  second 
count,  but  issue  was  taken  on  them  as  pleaded.  The  sixth  charge 
given  at  the  request  of  the  plaintiff  required  a  verdict  in  favor 
of  the  plaintiff,  although  the  jury  should  believe,  from  the  evi- 
dence, that  plaintiff's  intestate  was  guilty  of  negligence.  Under 
the  issues,  this  was  clearly  error. 

The  fourth,  seventh,  and  tenth  charges  given  at  plaintiff's  in- 
stance are  the  only  other  charges  discussed  by  appellant's  coun- 
sel. We  think  the  facts  postulated  in  these  charges  are  stated 
with  hypothesis,  and  are  consequently  not  subject  to  the  objec- 
tion that  the  facts  are  assumed. 

For  the  error  pointed  out  the  judgment  must  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

McClellan^  C.  J.,  and  Harai^son  and  Denson,  JJ.,  concur. 
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(Supreme  Court  of  Georgia,  Aug.  2,  1905.) 
[51  S.  E.  Rep.  657.] 

Appeal — Review — Defective  Record. — ^The  affidavits  sent  up  with 
the  record  and  purporting  to  have  been  used  as  evidence  on  the 
hearing  of  the  application  for  injunction  cannot  be  considered,  not  be- 
ing identified  in  any  way  by  the  judge  as  having  been  so  used. 

Eminent  Domain — Municipal  Corporations — Railroad  Right  of 
Way — Street  Crossings.* — Where  a  railroad  company  acquired  the  fee 
in  land  which  was  afterwards  embraced  within  the  limits  of  an  in- 
corporated town,  and  constructed  a  railroad  over  such  land,  the 
municipal  authorities  could  not,  without  the  payment  of  compensa- 
tion to  the  company,  construct  a  street  crossing  and  extend  a  street 
over  its  right  of  way  and  track;  and  where  an  attempt  was  made 
to  do  so  an   injunction  was  properly  granted.. 

Same — Power  of  Municipality. — Power  delegated  by  the  state  to 
a  municipal  corporation  to  "condemn  property  for  the  purpose  of  lay- 
ing out  new  streets  and  alleys,  and  for  widening,  straightening,  or 
grading,  or  in  any  way  changing  the  street  lines  and  sidewalks  of 
said  town,"  is  sufificiently  broad  to  authorize  the  condemnation  of 
so  much  of  the  right  of  way  of  a  railroad  company  as  may  be  nec- 
essary for  the  construction  of  a  street  crossing  and  the  extension 
of  a  street  over  such  right  of  way. 

Statutes — ^Title  of  Act — Eminent  Domain. — ^The  act  approved  Au- 
gust 4,  1904,  amending  the  charter  of  the  town  of  Poulan,  and  con- 
ferring upon  it  power  to  condemn  private  property  for  the  laying 
out  of  streets,  is  not  subject  to  the  constitutional  objections  that 
it  contains  matter  in  the  body  of  the  act  different  from  what  is 
expressed  in  the  title,  and  amends  a  law  by  mere  reference  to  its 
title.  Nor  is  such  act  unconstitutional  because  it  fails  to  provide  a 
method  for  assessing  the  damages  to  be  paid  the  owner  of  property 
condemned.  The  general  law  furnishes  the  method  for  making 
such  assessment. 

Municipal  Corporations — Lasring  Out  Street — ^Judicial  Supervi- 
sion.— ^The  decision  of  a  municipal  corporation,  to  which  the  gen- 
eral power  has  been  delegated  to  lay  out  streets,  that  a  street  at  a 
given  point  is  necessary  for  the  welfare  of  the  inhabitants  of  the 
municipality,  will  not  be  interfered  with  by  the  courts,  unless  there 
has  been  a  palpable  abuse  of  the  discretion  vested  in  the  municipal 
authorities,  or  manifest  injustice  and  oppression  is  shown. 

Injunction — Condemnation  Proceedings. — The  facts  alleged  in  the 
petition  do  not  show  that  the  use  of  a  part  of  the  right  of  way  of  the 
railroad  company  for  the  street  and  crossing  will  be  so  consistent  with 
the  use  to  which  the  company  has  already  devoted  it  as  to  authorize 
a  court  of  equity  to  enjoin  the  municipal  authorities  from  instituting 
condemnation  proceedings. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County;  W.  N.  Spence, 
Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad  Company  against 
the  town  of  Poulan  and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

*See  foot-note  appended  to  Georgia  R.  &  B.  Co.  v.  Mayor,  etc., 
(Ga.),  13  R.  R.  R.  354,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  354,  where  all 
the  authorities  on  the  subject  in  this  series  are  collected. 
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The  Atlantic  Coast  Line  Railroad  Company  filed  a  petition  for 
an  injunction  against  the  town  of  Poulan  and  its  municipal  of- 
ficers.   The  material  facts  as  set  out  in  the  petition  are  substan- 
tially as  follows:     For  more  than  20  years  the  plaintiff  and  its 
predecessors  in  title  have  been  in  the  complete,  exclusive,  and 
adverse  possession  of  a  line  of  railroad  through  territory  now 
within  the  limits  of  the  town  of  Poulan.    In  1897  the  Brunswick 
&  Western  Railroad  Company,  in  order  to  confirm  its  title,  ob- 
tained a  deed  conveying  to  it  a  right  of  way  through  the  limits 
of  the  present  town  of  Poulan,  together  with  other  adjacent 
lands,  covering  a  strip  measuring  100  feet  from  the  center  of 
the  track  of  the  railroad  company  each  way.     The  plaintiff  ob- 
tained title  to  this  strip  from  the  grantee  of  the  railroad  com- 
pany above  named,  and  holds  the  same  in  fee.    In  March,  1905, 
the  mayor  and  council  of  Poulan  undertook,  without  the  knowl- 
edge or  consent  of  the  plaintiff,  and  without  any  notice  to  it, 
and  without  proceeding  to  condemn,  to  put  a  crossing  over  the 
track  of  the  plaintiff,  bridging  a  ditch  on  the  side  of  the  track, 
at  the  foot  of  where  Hunton  street  would  cross  the  railroad,  and 
extending  that  street  through  the  plaintiff's  land  to  a  named 
creek.    When  the  work  of  building  the  crossing  was  partly  fin- 
ished, agents  of  the  plaintiff  were  proceeding  to  restore  the  prop- 
erty to  its  original  condition,  when  they  were  arrested  by  the 
municipal  authorities,  and  confined  in  the  city  prison,  and,  after 
a  trial,  fines  were  imposed  upon  them.    Several  years  before  the 
town  was  incorporated  the  plaintiff  selected  a  convenient  site  for 
a  depot  and  erected  a  depot  thereon  upon  its  right  of  way,  and 
has    since    put    in    a    side    track    on    the    opposite    side    of 
the    depot  from    the    main    line.      At  the  time  the  depot  and 
side  track  were  constructed  there  were  two  street  crossings  over 
the  railroad  within  two  blocks  of  each  other,  both  of  which  were 
convenient  and  accessible  to  all  parts  of  the  town.     Since  that 
time  Hunton  street  has  been  opened  down  to  and  against  the 
railroad  on  the  north  side,  and  this  street  is  the  main  thorough- 
fare to  and  from  the  depot  and  yards.    This  is  the  point  where 
most  of  the  necessary  shifting  of  cars  takes  place  to  and  from 
the  side  track.    The  depot  is  only  about  50  feet  away  from  the 
proposed  crossing,  and  it  would  be  very  inconvenient  and  dan- 
gerous to  allow  such  crossing  to  be  constructed.     The  uses  to 
which  the  town  authorities  design  to  put  this  crossing  are  incon- 
sistent with  the  use  to  which  the  plaintiff  has  already  appro- 
priated the  land.     The  defendants  have  given  notice  that  they 
will  proceed  to  condemn  the  property  of  the  plaintiff  for  the 
aforesaid  crossing,  claiming  the  power  to  do  so  under  an  act 
amending  the  charter  of  the  town,  approved  August  4,   1904, 
(Laws  1904,  p.  555).    This  act  is  unconstitutional,  because  there 
is  nothing  in  the  title  to  indicate  what  is  contained  in  the  body 
of  the  act.     It  refers  to  the  act  sought  to  be  amended  only  by 
name.    There  is  no  description  of  the  law  sought  to  be  amended, 
either  in  the  title  or  the  body  of  the  amending  act;  and  the  act 
does  not  provide  a  method  for  ascertaining  the  amount  of  dam- 
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ages  resulting  from  the  condemnation.  The  plaintiff  has,  at 
great  expense,  arranged  to  use  and  has  appropriated  the  land  at 
3ie  point  where  the  crossing  is  to  be  constructed  for  depot 
grounds,  not  only  with  a  view  to  present  necessities,  but  with  a 
view  to  increased  business  and  additional  tracks  in  the  future, 
and  the  use  of  the  crossing  by  the  town  involves  the  practical  ex- 
tinguishment of  the  former  use  to  which  the  plaintiff  has  appro- 
priated the  land  at  that  point.  The  plaintiff  has  no  complete 
and  adequate  remedy  at  law.  The  prayers  were  that  the  defend- 
ants be  enjoined  from  in  any  manner  interfering  with  the  plain- 
tiff in  its  complete  enjoyment  and  use  of  the  land,  right  of  way, 
track,  and  other  property  at  the  proposed  street  crossing  as 
heretofore,  or  from  interfering  with  the  plaintiff  in  removing 
whatever  part  of  the  crossing  has  already  been  put  down^  and 
in  restoring  the  track  and  grounds  to  their  original  condition 
before  the  acts  of  the  defendants  herein  complained  of ;  that  the 
defendants  be  also  enjoined  from  instituting  condemnation  pro- 
ceedings under  the  act  of  1904;  and  for  general  relief.  A  re- 
straining order  was  granted,  and  at  the  hearing  the  defendants 
showed,  for  cause  against  the  granting  of  the  injunction,  a  de- 
murrer, an  answer  and  affidavits  of  various  persons.  The  court 
granted  an  order  that  "the  injunction  do  issue  as  prayed  until 
the  final  hearing  of  this  cause,  enjoining  and  restraining  the  said 
defendants  from  in  any  manner  seeking  to  open  Hunton  street 
south  of  the  track  of  the  complainant,  upon  all  of  the  grounds 
alleged  and  relief  prayed  for  in  plaintiff's  petition."  The  de- 
fendants excepted. 

Payton  &  Hay,  for  plaintiffs  in  error. 

Perry  &  Tipton  and  Kay,  Bcnnet  &  Conyers,  for  defendant 
in  error. 

Cobb,  J.  1.  The  bill  of  exceptions  specified,  as  necessary  to 
an  understanding  of  the  case  to  be  transmitted  with  the  record, 
the  affidavits  of  various  persons,  and  the  record  contains  numer- 
ous affidavits  which  it  is  claimed  were  used  at  the  hearing. 
There  is,  however,  nothing  to  identify  these  affidavits  as  having 
been  so  used.  None  of  them  are  incorporated  in  the  bill  of  ex- 
ceptions, or  identified  by  the  judge.  Under  such  circumstances 
it  is  settled  that  this  court  cannot  consider  the  affidavits  in  de- 
termining the  questions  raised  in  the  case.  Sayer  v.  Brown,  119 
Ga.  539  (1),  46  S.  E.  649.  As  the  judge  granted  the  injunction 
prayed  for,  in  passing  upon  the  question  whether  he  erred  in  so 
doing  the  allegations  of  the  petition  must  'be  taken  as  true. 

2.  The  order  granting  the  injunction  was  as  broad  as  were 
the  prayers  of  the  petition.  The  first  question  to  be  determined 
is  whether  or  not  there  is  error  in  so  much  of  the  order  as  re- 
strained the  defendants  from  proceeding  to  build  the  crossing 
without  the  institution  of  condemnation  proceedings  or  the  mak- 
ing of  any  arrangement  with  the  plaintiff  for  compensation. 
This  question  may  be  briefly  disposed  of.  The  petition  distinctly 
alleges  that  the  plaintiff  is  the  owner  of  the  fee  in  the  land  over 
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which  the  street  is  proposed  to  be  extended,  and  that  its  title  was 
acquired  before  the  town  of  Poulan  was  incorporated,  the  act  of 
incorporation  having  been  passed  in  1899.  Acts  1899,  p.  265. 
This  being  so,  it  was  not  competent  for  the  town  to  construct  a 
street  crossing  over  the  land  of  the  plaintiff  without  making 
provision  for  compensation  for  the  damage  thus  inflicted  upon 
it.  Mayor  of  Savannah  v.  Shell  Road  Co.,  88  Ga.  342,  14  S.  E. 
610;  Id.,  95  Ga.  387,  22  S.  E.  625;  Atlantic  R.  Co.  v,  S.  A.  L. 
Ry.,  116  Ga.  412,  42  S.  E.  761 ;  Ga.  R.  Co.  v.  Union  Point,  119 
Ga.  809,  815,  47  S.  E.  183,  and  cit.  The  act  of  the  defendants  in 
endeavoring,  against  the  consent  of  the  plaintiff,  and  without  in- 
stituting condemnation  proceedings,  to  construct  a  street  cross- 
ing over  the  company's  property,  was  clearly  illegal,  and  the 
judge  properly  granted  an  injunction  to  prevent  the  completion 
of  such  act. 

3.  A  general  authority  to  a  municipality  to  lay  out,  widen, 
straighten,  or  change  streets  includes  the  power  to  construct  a 
street  crossing  across  a  railroad  track  in  the  city.  Trustees  v, 
Atlanta,  93  Ga.  468,  21  S.  E.  74;  1  Lewis  on  Eminent  Dom. 
§  266;  Elliott  on  Roads  &  Streets,  §  221;  2  Dill.  Mun.  Corp. 
(4th  Ed.)  689,  note  1.  This  power  cannot,  however,  be  exer- 
cised against  the  consent  of  the  railroad  company^  unless  the 
further  power  is  given  the  municipality  to  condemn  so  much  of 
the  property  of  the  company  as  may  be  necessary  for  such  use. 
The  act  of  August  4,  19(34  (Laws  1904,  p.  555),  amending  the 
charter  of  the  town  of  Poulan,  was  entitled  "An  act  to  amend 
the  charter  of  the  town  of  Poulan,  and  for  other  purposes."  It 
was  provided  in  section  2  of  the  act  that  the  town  council  should 
"have  full  and  complete  control  of  the  streets  and  sidewalks, 
alleys  and  squares  of  the  town,  and  shall  have  full  power  and  au- 
thority to  condemn  property  for  the  purpose  of  laying  out  new 
streets  and  alleys,  and  for  widening,  straightening,  or  grading, 
or  in  any  way  changing  the  street  lines  and  sidewalks  of  said 
town."  The  power  thus  conferred  is  certainly  sufficiently  broad 
to  authorize  the  construction  of  a  street  crossing  over  the  plain- 
tiff's property,  if  the  act  is  not  subject  to  some  constitutional  ob- 
jection. 

4.  The  objection  raised  to  the  title  of  the  act  is  without  merit. 
An  act  to  amend  an  act  incorporating  a  named  town  is  suffi- 
ciently broad  to  cover  any  enactment  germane  to  the  general  sub- 
ject of  incorporating  a  town.  Mayor  of  Macon  v.  Hughes,  110 
Ga.  795  (1),  36  S.  E.  247;  Dallis  v.  Griffin,  117  Ga.  411,  43  S. 
E.  758,  and  cit. 

A  further  objection  was  made  that  the  act  of  1904  was  ob- 
noxious to  the  constitutional  provision  (Civ.  Code  1895,  §  5779) 
prohibiting  the  passage  of  an  amendatory  law  which  merely  re- 
fers to  the  title  of  the  law  to  be  amended.  The  title  of  the 
amending  act  refers  to  the  charter  of  the  town  of  Poulan,  and 
the  first  section  of  the  act  describes  the  act  to  be  amended  as  "an 
act  incorporating  the  town  of  Poulan,  in  the  county  of  Worth, 
approved  December  21,  1899."    This  is  a  sufficient  identification 
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of  the  act  sought  to  be  amended.  Welbome  v.  State,  114  Ga. 
794  (7),  821,  40  S.  E.  857. 

It  is  also  insisted  that  the  act  is  unconstitutional,  because  no 
method  of  ascertaining  the  damages  is  provided,  and  no  pro- 
vision is  made  that  they  shall  be  paid  before  the  property  is  taken 
or  damaged.  When  the  state  delegates  to  another  the  right  to 
condemn  property  for  a  public  use,  and  does  not,  in  the  act  dele- 
gating such  power,  provide  a  method  for  its  exercise,  the  gen- 
eral law  of  the  state  prescribing  the  procedure  and  the  method 
of  ascertaining  the  damages  is  by  implication  a  part  of  the  law 
delegating  the  power,  and  must  be  pursued  when  property  of 
another  is  sought  to  be  taken  or  damaged.  Marietta  Chair  Co. 
V,  Henderson,  121  Ga.  399  (5),  49  S.  E.  312.  As  the  time  when 
parent  is  to  be  made  is  not  stated  in  the  act,  it  's  necessarily  to 
be  inferred  that  the  General  Assembly  intended  that  the  constitu- 
tional requirement  that  the  damage  should  be  first  paid  should 
be  complied  with. 

5.  It  is  next  contended  that  it  was  not  necessary  to  the  wel- 
fare of  the  inhabitants  of  the  town  of  Poulan  that  the  track  of 
the  railroad  company  should  be  crossed  by  a  street  at  the  point 
where  the  crossing  was  proposed  to  be  constructed.  The  general 
rule  is  that  "private  property  cannot  be  taken  for  public  use  un- 
less there  is  a  necessity  for  such  taking;  for  the  taking  of  prop- 
ert}%  when  not  at  all  necessary  for  a  public  purpose,  or  the  tak- 
ing of  more  property  than  is  necessary  for  a  given  public  purpose, 
is,  in  effect,  a  taking  for  private  use."  Atlantic  Railroad  Co.  v. 
Penny,  119  Ga.  481  (2),  46  S.  E.  665.  The  state  can  determine 
the  necessity  for  the  taking,  and  the  courts  will  not  interfere.  If 
the  state  delegates  to  a  municipal  corporation  the  right  to  judge  of 
the  necessit>',  the  courts  will  not  generally  control  its  decision. 
Matthiessen  Refining  Co.  v,  Jersey  City,  26  N.  J.  Eq.  247 ;  Curry 
V,  Trustees,  IS  111.  320;  Methodist  Prot.  Church  v,  Baltimore,  6 
Gill  391,  48  Am.  Dec.  540.  A  general  grant  of  authority  to  con- 
trol streets  and  sidewalks,  and  lay  out,  open,  widen,  etc.,  streets 
and  sidewalks,  does  not  vest  in  the  municipal  corporation  the  ex- 
clusive power  to  decide  the  question  of  necessity;  but  its  de- 
cision is,  under  some  circumstances,  subject  to  review  by  the 
courts.  The  decision  of  the  question  is,  however,  in  the  first  in- 
stance vested  in  the  municipal  authorities,  and  is  one  addressed 
to  their  sound  discretion.  This  discretion  will  only  be  controlled 
by  the  courts  when  there  has  been  a  palpable  abuse  of  it ;  or,  as 
intimated  in  one  case,  where  "the  case  shows  manifest  injustice, 
oppression,  and  gross  abuse  of  powers."  Dunham  v,  Hyde 
Park,  75  111.  371.  See  also,  on  this  subject,  1  Smith's  Mod.  Law 
Mun.  Corp.  §§  701,  702 ;  27  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  105 ; 
Elliott  on  Roads  &  Streets  (2d  Ed.)  §§  189,  345;  2  Dill.  Mun. 
Corp.  (4th  Ed.)  §  601.  The  allegations  of  the  petition  make  a  case 
where  the  extension  of  the  street  will  be  greatly  to  the  inconven- 
ience of  the  plaintiff,  and  possibly  of  little  benefit  to  the  inhabit- 
ants of  the  town.    But  these  allegations  do  not  present  a  case  of 
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such  a  palpable  abuse  of  discretion  that  a  court  of  equity  ought 
to  interfere  by  injunction  to  prevent  its  exercise. 

6.  Finally,  it  is  claimed  that  the  construction  of  the  crossing 
would  be  an  appropriation  of  the  land  of  the  plaintiff  to  an  incon- 
sistent use  from  that  to  which  the  railroad  company  had  pre- 
viously devoted  it,  that  the  company  would  be  practically  de- 
prived of  the  use  of  its  property,  and  that  such  an  appropriation 
cannot  be  made  by  the  town  without  express  legislative  authority 
to  make  the  particular  appropriation  sought  to  be  made  in  this 
case.  The  case  of  City  Council  of  Augusta  v.  Georgia  Railroad 
&  Banking  Company,  98  Ga.  161,  26  S.  E.  499,  is  relied  on  to  sup- 
port this  contention.  In  that  case  the  city  sought  to  lay  a  street 
through  the  yard  of  the  railroad  company,  in  which  were  situated 
numerous  tracks,  switches,  etc.,  in  constant  use  in  the  business 
of  the  railroad.  The  railroad  company  applied  for  an  injunc- 
tion, which  was  granted.  The  chancellor  found  from  the  evi- 
dence that  "the  opening  of  the  street  would  practically  amount 
to  a  destruction  of  the  railroad  company's  use  of  its  yard  for 
shifting  and  drilling  cars,  though  it  might  not  seriously  inter- 
fere with  the  lesser  use  of  the  main  tracks  for  the  ordinarv  travel 
of  trains."  The  judgment  granting  the  injunction  was  affirmed, 
Mr.  Justice  Atkinson,  in  the  course  of  the  opinion,  saying:  "If 
the  conditions  are  such  that  they  may  be  reasonably  made  to 
consist,  there  is  no  such  encroachment  upon  the  prior  public  use 
as  even  appreciably  to  impair,  much  less  extinguish,  it;  and 
therefore,  even  though  some  slight  inconvenience  may  result  to 
the  prior  occupant,  there  is  no  reason  why  a  second  public  use, 
when  granted  even  in  general  terms,  may  not  be  held  to  confer 
upon  the  public  authorities  the  right  in  such  manner  to  exercise 
it.  A  different  result  follows,  however,  when  the  enjoyment  of 
the  second  use  involves  the  practical  extinguishment  of  the 
former,  or  renders  its  exercise  so  extremely  inconvenient  and 
hazardous  as  practically  to  destroy  its  value.  In  such  a  case  the 
right  to  enjoy  the  second  use  must  rest  upon  express  legislative 
authority,  and  will  not  be  implied."  We  do  not  think  the  petition 
in  the  present  case  makes  such  a  case  of  inconsistent  uses  as,  un- 
der the  decision  just  cited,  would  authorize  the  court  to  enjoin 
the  exercise  by  the  town  of  the  power  to  condemn  conferred  upon 
it  by  the  General  Assembly.  The  crossing  is  to  be  50  feet  from 
the  company's  depot,  and  traverse  only  two  tracks — ^the  main 
line  and  a  siding  at  a  small  station — and  therefore  would  not 
seriously  interfere  with  the  use  of  the  depot  and  grounds.  The 
crossing  might  at  times  somewhat  inconvenience  the  company  in 
the  conduct  of  its  business,  and  possibly  require  it  to  be  more  cir- 
cumspect and  careful  in  order  to  avoid  injury  to  persons  using 
the  crossing ;  but  its  use  is  not,  under  the  facts  alleged,  so  incon- 
sistent with  the  prior  appropriation  by  the  company  as  to  de- 
stroy, or  even  seriously  impair,  the  company's  right  to  use  its 
property  for  the  purposes  to  which  it  had  previously  devoted  it. 
On  the  subject  of  inconsistent  uses,  see  Brunswick  Railroad  Co. 
V.  Waycross,  91  Ga.  573,  17  S.  E.  674.     See,  also,  in  this  con- 
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nection,  Elliott  on  Roads  &  Streets  (2d  Ed.)  §  221 ;  1  Lewis  on 
Em.  Dom.  (2d  Ed.)  §  266;  2  Dill.  Mun.  Corp.  (4th  Ed.)  §  588 
(noted).  Our  conclusion  is  that  the  judge  properly  enjoined  the 
defendants  from  constructing  the  crossing  before  making  provi- 
sion for  compensation  to  the  company  for  the  damage  which 
might  thus  be  inflicted  upon  it^  but  that  he  did  err  in  restraining 
the  municipal  authorities  from  instituting  proceedings  to  con- 
demn so  much  of  the  company's  property  as  might  be  necessary 
for  the  crossing  and  street  extension.  Direction  is  therefore 
given  that  the  order  be  modified  so  as  to  permit  the  defendants 
to  institute  such  proceedings  to  condemn. 

Judgment  affirmed,  with    direction.      All    the    Justices  con 
curring,  except  Simmons,  C.  J.,  absent. 


Slaght  v.  Northern  Pac.  Ry.  Co.  et  al. 

(Supreme  Court  of  Washington,  Aug.  14,  1905.) 

[81  Pac.  Rep.  1062.] 

Federal     Courts — Authority    of    Decisiont — Federal     QnestionB^ — 

Whether  a  state  statute  of  limitations  runs  against  a  settler  on 
public  land  of  the  United  States  until  the  issuance  of  a' patent  to  him 
presents  a  federal  question  on  which  the  decisions  of  the  United 
States  Supreme  Court  are  controlling. 

Adverse  Possession — Settlers  on  Public  Land. — Limitations  do  not 
run  against  a  settler  on  public  lands  belonging  to  the  United  States 
until  the  issuance  of  a  patent  to  him. 

Public  Lands — Grant  to  Railroads — Rights  of  Settlers — Necessity 
of  Condemnation.— Act  Cong.  March  3,  1875,  c.  152,  18  Stat.  482  [U, 
S.  Comp.  St.  1901,  p.  1568],  grants  railroads  a  right  of  way  through 
the  public  lands  of  the  United  States.  Section  3  of  the  act  provides 
that  the  Legislature  of  the  proper  territory  may  provide  for  the 
manner  in  which  private  lands  and  possessory  claims  on  the  public 
lands  of  the  United  States  may  be  condemned,  and  where  such  pro- 
visions shall  not  have  been  made  such  condemnation  may  be  made 
in  accordance  with  a  certain  act  of  Congress.  Held,  that  a  railroad 
acquires  no  title  to  a  right  of  way  appropriated  by  it  as  against  an 
actual  settler  on  public  lands  until  it  acquires  such  settler's  rights  by 
condemnation,  and  a  patent  issued  to  him  prior  to  condemnation 
vests  in  him  the  full  legal  title  free  from  any  claim  on  the  part  of  the 
railroad. 

Estoppel — Acquiescence.* — The  fact  that  an  owner  of  land  stands 
by  and  sees  the  survey  and  construction  of  a  railroad  on  his  lands 
and  the  expenditure  of  a  large  sum  of  money  in  connection  therewith 
does  not  preclude  him  from  maintaining  a  possessory  action  for  the 
railroad's  right  of  way  where  the  execution  on  the  judgment  is  stayed 
in  order  that  the  railroad  may  condemn  and  apropriate  the  right  of 
way,  so  that  the  only  effect  of  the  judgment  is  to  compel  the  railroad 
to  make  compensation  for  the  property  taken  by  it. 

Appeal  from  Superior  Court,  Whitman  County;  Chester  F. 
Miller,  Judge. 

*For  the  authorities  on  this  subject  in  this  series,  see  foot-note 
appended  to  Indiana  Ry.  Co.  v.  Morgan  (Ind.),  13  R.  R.  R.  750,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  750. 
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Action  by  Jacob  Slaght  against  the  Nortliem  Pacific  Railway 
Company  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affiimed. 

John  M,  Burns  (James  B.  Kerr,  of  counsel),  for  appellants. 
Thomas  Neill  (W.  £.  McCroskey  and  A.  A.  Wilson,  of  coun- 
sel), for  respondent. 

RuDKiN^  J.  In  March,  1883,  the  plaintiff  in  this  action  es- 
tablished his  residence  on  lots  10,  11,,  14,  and  15,  of  section  1, 
township  16  north,  of  range  45  east  of  the  Willamette  meridian, 
in  Whitman  county,  and  continued  to  reside  thereon  until  the 
year  1897.  On  the  31st  day  of  October,  1887,  he  made  applica- 
tion at  the  proper  land  office  to  enter  said  lands  under  the  home- 
stead laws  of  the  United  States,  alleging  settlement  on  the  4th 
day  of  March,  1883.  The  Northern  Pacific  Railroad  Company, 
having  prior  to  said  application  selected  said  tracts  as  indemnity 
under  the  act  of  July  2,  1864,  was  notified  of  the  plaintiflF's  ap- 

?lication  by  the  register  and  receiver  of  the  local  land  office, 
'he  contest  thus  instituted  was  carried  by  appeal  to  the  Secre- 
tary of  the  Interior,  and  resulted  in  a  final  decision  in  the  plain- 
tiff's favor  on  the  20th  day  of  May,  1896.  On  the  20th  day  of 
April,  1897,  a  homestead  patent  issued  to  the  plaintiff.  During 
the  year  1886  and  the  first  half  of  the  year  1887  the  Spokane  & 
Palouse  Railway  Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  territory  of  Washington,  constructed 
and  completed  a  railroad  upon  and  over  lots  10  and  11,  above 
described,'  at  great  expense ;  and  ever  since  such  construction 
said  railroad  has  been  operated  daily,  carrying  freight,  passen- 
gers, and  United  States  mail.  Since  1886  the  Spokane  &  Palouse 
Railway  Company  and  its  successor  in  interest  have  claimed  a 
right  of  way  over  said  lots  10  and  11  for  said  railway  100  feet 
wide  on  each  side  thereof.  It  would  be  possible  for  the  North- 
ern Pacific  Railway  Company,  successor  in  interest  of  the  Spo- 
kane &  Palouse  Railway  Company,  to  carry  freight,  passengers, 
and  United  States  mail  over  a  right  of  way  across  said  described 
lands  not  exceeding  25  feet  in  width,  and  a  space  100  feet  square 
would  permit  of  the  erection  of  a  depot  at  the  town  of  Palouse ; 
but  great  inconvenience  would  result  to  the  citizens  of  Palouse 
and  vicinity  and  to  said  railway  company  if  these  were  all  the 
facilities  had  for  receiving  and  delivering  freight,  passengers, 
and  mail.  For  the  convenient,  prompt,  and  expeditious  handling 
of  freight  and  the  erection  of  warehouses  and  elevators  for  the 
storing  of  grain  and  wheat  it  is  necessary  to  have  a  right  of  way 
200  feet  in  width  across  said  land,  as  claimed  by  the  railway  com- 
pany. At  the  time  said  railway  was  surveyed  and  constructed 
the  plaintiff  resided  upon  said  lands,  knew  of  its  construction, 
and  of  the  expenditure  of  large  sums  of  money  in  such  construc- 
tion. About  the  time  the  surveyors  entered  upon  said  lands  the 
plaintiff  published  a  notice  in  the  Palouse  News,  a  newspaper 
printed  and  published  in  the  vicinity  of  the  land,  forbidding  all 
persons  to  trespass  thereon ;  but  this  was  the  only  objection  made 
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to  the  construction  of  the  road.  In  the  month  of  August,  1887, 
the  Northern  Pacific  Railroad  Company,  claiming  to  be  the 
owner  of  lots  10,  11,  14,  and  15,  above  described,  conveyed  the 
same  to  one  William  L.  Powers,  and  on  the  14th  day  of  Septem- 
ber, 1887,  Powers  conveyed  to  the  Spokane  &  Palouse  Railway 
Company  a  right  of  way  200  feet  wide  across  said  lots  10  and  11, 
being  the  same  right  of  way  then  claimed  by  the  Spokane  & 
Palouse  Railway  Company,  and  now  claimed  by  the  Northern 
Pacific  Railway  Company.  On  the  12th  day  of  May,  1897,  the 
Spokane  &  Palouse  Railway  Company,  William  L.  Powers,  and 
otiiers,  as  successors  in  interest  of  Powers,  under  the  above  deed 
of  conveyance  from  the  Northern  Pacific  Railroad  Company, 
brought  an  action  in  the  superior  court  of  Whitman  county  for 
the  purpose  of  having  the  plaintiff  in  this  action  declared  a  trus- 
tee of  lots  10,  11,  14,  and  15,  above  described,  for  the  plaintiffs 
in  said  last-mentioned  action.  A  demurrer  to  the  complaint  in 
said  action  was  sustained,  and  a  final  judgment  entered  for  the 
defendant  therein,  the  plaintiff  herein.  Said  judgment  was 
thereafter  affirmed  by  the  Supreme  Court  of  the  state  of  Wash- 
ington and  by  the  Supreme  Court  of  the  United  States.  No  suit 
or  action  of  any  kind  was  commenced  by  this  plaintiff  to  recover 
the  possession  of  said  right  of  way,  or  to  enjoin  or  restrain  the 
construction  of  said  road  or  its  maintenance  over  said  right  of 
way,  or  to  recover  damages  for  the  taking  or  retention  of  said 
right  of  way,  prior  to  the  commencement  of  this  action.  This 
action  was  commenced  shortly  after  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  action  above  referred  to.  The 
summons  was  served  on  the  Northern  Pacific  Railway  Company 
on  the  9th  day  of  Oct.,  1901,  and  the  complaint  filed  on  the  4th  day 
of  June,  1902.  The  Spokane  &  Palouse  Railway  Company  con- 
veyed the  right  of  way  in  controversy  to  the  Northern  Pacific 
Railway  Company  on  the  21st  day  of  February,  1889.  The  fore- 
going facts,  and  others  not  deemed  material,  are  set  forth  in  the 
pleadings  and  agreed  to  by  the  parties.  This  action  was  brought 
to  recover  the  possession  of  the  right  of  way  above  referred  to 
across  lots  10  and  11.  The  court  below  awarded  to  the  plaintiff 
the  possession  of  all  of  said  right  of  way,  except  a  strip  of  land 
25  feet  in  width  along  which  the  road  is  constructed,  and  a  par- 
cel of  land  100  feet  square  for  a  depot  site,  but  stayed  execution 
on  the  judgment  for  a  period  of  90  days,  in  order  that  the  North- 
em  Pacific  Railway  Company  might  have  an  opportunity  to 
condemn  and  appropriate  the  remainder  of  the  right  of  way. 
From  the  judgment  so  entered  the  defendants  appeal. 

From  the  foregoing  facts  the  appellants  make  the  following 
contentions :  First,  that  the  Northern  Pacific  Railway  Company, 
as  successor  in  interest  of  the  Spokane  &  Palouse  Railway  Com- 
pany, has  a  right  of  way  200  feet  in  width  across  said  lots  10  and 
11  by  adverse  possession  under  the  laws  of  the  state  of  Wash- 
ington; second^  that  the  Northern  Pacific  Railway  Company,  as 
successor  in  interest  of  the  Spokane  &  Palouse  Railv/ay  Com- 
pany, has  a  right  of  way  200  feet  in  width  across  said  lots  10  and 
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11  under  the  act  of  Ccttigress  of  March  3,  1875,  c.  152,  18  Stat. 
482  [U.  S.  Comp.  St.  1901,  p.  1568],  granting  rights  of  way  over 
public  lands  to  certain  railway  companies ;  and,  third,  that,  inas- 
much as  the  Northern  Pacific  Railway  Company  is  in  possession 
of  the  right  of  way,  using  the  same  for  public  purposes,  a  pos- 
sessory action  to  recover  the  land  will  not  lie. 

1.  The  Northern  Pacific  Railway  Company  and  its  predeces- 
sor in  interest  have  held  the  right  of  way  in  controversy  openly, 
notoriously,  adversely,  and  under  color  of  title  and  claim  of 
right  for  more  than  10  years  prior  to  the  commencement  of  this 
action ;  and  unless  there  was.  something  in  the  nature  of  the  re- 
spondent's title  or  in  the  pending  litigation  that  prevented  the 
operation  of  the  state  statute  of  limitation,  the  defense  of  adverse 
possession  must  prevail.  The  appellants  contend  that  the  re- 
spondent, by  virtue  of  his  settlement  rights,  might  have  enjoined 
the  Spokane  &  Palouse  Railway  Company  from  entering  upon 
the  land,  or  from  interfering  with  his  possession,  or  might  have 
recovered  damages  for  injury  to  his  possession  in  an  action  at 
law.  This  is  no  doubt  true ;  but  the  respondent  holds  title  under 
a  patent  from  the  United  States,  and  he  contends  that  the  state 
statute  of  limitations  was  dormant  until  patent  issued.  This  pre- 
sents a  federal  question,  and  we  must  look  to  the  decisions  of 
the  Supreme  Court  of  the  United  States  for  our  guidance.  Under 
the  laws  of  Missouri  a  homesteader  or  pre-emptioner  may  main- 
tain an  action  of  ejectment  from  the  date  of  his  filing  to  recover 
possession  of  the  land  embraced  in  his  entry.  By  reason  of  this 
fact  the  Supreme  Court  of  that  state  held  that  the  state  statute 
of  limitations  commenced  to  run  as  soon  as  the  right  of  entry 
accrued,  notwithstanding  the  title  was  in  the  United  States.  The 
case  was  taken  to  the  Supreme  Court  of  the  United  States,  and 
in  Gibson  v.  Chouteau,  13  Wall.  92,  20  L.  Ed.  534,  the  judgment 
was  reversed,  the  court  saying:  "But  neither  in  a  separate  suit 
in  a  federal  court  nor  in  answer  to  an  action  of  ejectment  in  a 
state  court  can  the  mere  occupation  of  the  demanded  premises 
by  plaintiffs  or  defendants  for  the  period  prescribed  by  the  stat- 
ute of  limitations  of  the  state  be  held  to  constitute  a  sufficient 
equity  in  their  favor  to  control  the  legal  title  subsequently  con- 
veyed to  others  by  the  patent  of  the  United  States,  without 
trenching  upon  the  power  of  Congress  in  the  disposition  of  the 
public  lands.  That  power  cannot  be  defeated  or  obstructed  by  any 
occupation  of  the  premises  before  the  issue  of  the  patent,  under 
state  legislation,  in  whatever  form  or  tribunal  such  occupation 
be  asserted."  In  a  later  case — Mcllhinney  v,  Ficke,  61  Mo.  329 
— ^the  Supreme  Court  of  Missouri,  says:  "The  Supreme  Court 
of  the  United  States  in  Gibson  v.  Chouteau^  13  Wall.  92,  20  L. 
Ed.  534,  have  held  that,  although  the  patent  has  issued  to  the 
same  person  who  entered  the  land,  and  although  our  statute  al- 
lows the  holder  of  the  entry  to  get  possession  by  ejectment  so 
soon  as  his  entry  is  made,  and  although  our  statute  of  limitations 
begins  to  run  from  the  date  of  the  right  of  entry,  yet  as  the  legal 
title  remained  in  the  United  States  after  the  entry  and  up  to  §ie 
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date  of  patent^  our  statute  of  limitation  had  no  effect  as  a  bar,  be- 
cause it  interfered  with  the  primary  disposal  of  the  soil."  The 
doctrine  of  the  Gibson  Case  is  reaffirmed  in  Redfield  v.  Parks, 
132  U.  S.  239,  10  Sup.  Ct.  83,  33  L.  Ed.  327,  where  it  is  held 
that  the  doctrine  of  relation  does  not  apply  in  such  cases,  and 
that  the  state  statute  of  limitations  does  not  commence  to  run,  even 
upon  issuance  of  final  receipt,  after  full  payment.  In  the  latter 
case  the  patent  did  not  issue  for  19  years  after  final  receipt.  This 
rule  had  been  uniformly  followed  in  the  state  courts.  The  plea 
of  title  by  adverse  possession  cannot  therefore  prevail, 

2.  Has  the  appellant  railroad  company  a  right  of  way  under 
the  act  of  March  3,  1875  ?  This  act  undoubtedly  grants  a  right 
of  way  over  all  public  lands,,  and  the  grant  attaches  immediately 
upon  compliance  with  the  requirements  of  the  act.  And,  as  held 
by  the  court  in  Jamestown  &  Northern  Railway  Co.  v,  Jones,  177 
U.  S.  125,  20  Sup.  Ct.  568,  44  L.  Ed.  698,  a  settler  upon  the  land 
after  the  grant  attaches  takes  it  subject  to  the  grant.  We  are  of 
the  opinion,  however,  that  the  grant  does  not  attach  to  lands  oc- 
cupied by  a  settler,  and  subject  to  his  settlement  rights,  until 
after  the  condemnation  provided  for  in  section  3  of  the  act  (18 
Stat  482  [U.  S.  Comp.  St.  1901,  p.  1568]).  It  seems  to  have 
been  the  purpose  of  Congress  to  grant  a  full  and  complete  right 
of  way  over  lands  occupied  by  a  settler  as  soon  as  the  settler's 
rights  were  acquired  by  condemnation,  and  not  to  grant  the  right 
over  occupied  lands  independent  of  condemnation.  If  lands 
along  the  line  of  the  road  are  occupied  by  a  settler,  and  his  rights 
are  not  acquired  by  condemnation,  and  afterwards  ripen  into  a 
patent  from  the  government,  he  acquires  the  full  legal  title,  free 
from  any  claim  on  the  part  of  the  company.  This  precise  ques- 
tion— in  fact  every  question  involved  in  this  case — was  before 
the  Supreme  Court  of  Colorado  in  Denver  &  R.  G.  R.  Co.  v.  Wil- 
son, 62  Pac.  843.  In  that  case  Wilson,  the  plaintiff,  filed  upon 
the  land  over  which  the  right  of  way  was  claimed,  under  the 
pre-emption  laws  of  the  United  States,  on  the  20th  day  of  June, 
1885.  In  July,  1887,  after  complying  with  all  the  requirements 
of  the  act  of  1875,  except  to  condemn  the  rights  of  Wilson,  the 
railway  company  defendant  obtained  a  deed  to  the  right  of  way 
from  one  Bennet,  who  was  holding  the  lands  adversely  to  Wil- 
son and  contesting  his  rights  before  the  department.  The  rail- 
way company  immediately  entered  into  possession  of  the  right  of 
way  and  built  its  road.  On  July  15,  1896,  Wilson  obtained  a 
patent  for  the  land  from  the  United  States,  and  soon  thereafter 
brought  an  action  of  ejectment,  styled  an  action  to  recover  pos- 
session of  real  property  by  the  Colorado  Code,  to  recover  posses- 
sion of  the  right  of  way.  The  defendant  there,  as  here,  claimed 
a  right  of  way  under  the  act  of  1875,.  under  the  state  statute  of 
limit?itions  and  by  estoppel.  The  court  held,  however,  that  the 
railway  company  acquired  no  rights  over  the  pre-emption  claim 
of  the  plaintiff  without  condemnation,  and  that  the  full  legal  title 
inured  to  him  under  the  patent  from  the  United  States.  In  an- 
swer to  the  plea  of  the  statute  of  limitations  the  court  said :  "The 
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authorities  are  that,  as  between  rival  individual  claimants  over 
land  acquired  from  the  United  States  government,  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  an  adverse  claimant 
in  possession,  as  against  an  entryman,  until  the  latter,  by  a  full 
compliance  with  the  law,  becomes  entitled  to  a  patent."  In  Lar- 
sen  V,  O.  R.  &  N.  Co.,  19  Or.  240,  23  Pac.  974,  it  was  held  that  a 
railway  company  acquired  no  rights  under  the  act  of  1875  as 
against  a  homestead  claimant  without  condemnation.  In  Enoch 
V.  Spokane  Falls,  etc.,  Ry.  Co.,  6  Wash.  393,  33  Pac.  966,  this 
court  held  tliat  the  grant  under  the  act  of  1875  *'is  not  operative 
upon  lands  to  which  private  rights  have  previously  attached." 
See,  also,  Railway  Company  v,  Sture,  32  Minn.  95,  20  N.  W. 
229;  Railroad  Company  v.  Jones,  7  N.  D.  619,  76  N..  W.  227. 
We  think  the  decisions  of  the  Supreme  Court  of  the  United 
States  in  Railroad  Company  v,  Osborn,  160  U.  S.  103,  16  Sup. 
Ct.  219,  40  L.  Ed.  346,  and  Spokane  Falls,  etc.^,  Railway  Co.  v. 
Ziegler,  167  U.  S.  65,  17  Sup.  Ct.  728,  42  L.  Ed.  79,  arising  un- 
der the  act  of  1875,  tend  to  sustain  these  conclusions.  We  are 
therefore  of  opinion  that  the  appellants  have  no  rights  as  against 
the  respondent  under  the  act  of  1875. 

3.  Can  a  possessory  action  be  maintained  to  recover  the  pos- 
session of  a  railroad  right  of  way  under  the  circumstances  dis- 
closed by  the  record  before  us?  In  Biles  v,  Tacoma,  Olympia, 
etc.,  Railway  Company,  5  Wash.  509,  32  Pac.  211 — a  similar  case 
— a  judgment  in  ejectment  in  favor  of  the  plaintiff  was  af- 
firmed by  this  court,  but  the  right  to  maintain  such  an  action 
was  not  discussed.  It  appears  from  the  dissenting  opinion  in 
Downs  V.  Seattle  &  Montana  Ry.  Co.,  5  Wash.  778,  32  Pac.  745, 
33  Pac.  973,  that  the  judgment  in  the  Biles  Case  was  in  all  re- 
spects similar  to  the  judgment  in  this  case,  and  the  procedure 
was  approved  by  the  dissenting  judges.  In  Hathaway  v.  Yakima 
Water,  Light  &  Power  Company,  14  Wash.  469,  44  Pac.  896,  53 
Am.  St.  Rep.  874,  the  court  enjoined  the  maintenance  of  a  ditch 
across  the  land  of  the  plaintiff  where  the  right  of  way  had  been 
taken  and  the  ditch  constructed  without  condemnation,  but  stayed 
proceedings  for  30  days  to  allow  condemnation  proceedings  to 
be  instituted.  This  judgment  was  afterwards  affirmed  by  this 
court,  but  the  question  of  procedure  was  not  discussed.  In 
Kakeldey  v,  Columbia  &  P.  S.  Ry.  Co.,  80  Pac.  206,  this  court 
says:  "An  owner  of  land,  who  stands  by  and  without  protest 
sees  a  railroad  constructed  thereon,  is  estopped  to  thereafter 
maintain  an  action  in  ejectment  or  suit  for  injunction  to  prevent 
the  operation  of  the  road.  His  remedy  is  limited  to  an  action  for 
damages  for  his  compensation" — citing  Roberts  v.  N.  P.  R.  Co., 
158  U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed.  873;  N.  P.  R.  R.  Co.  v. 
Murray,  87  Fed.  648,  31  C.  C.  A  183,  and  other  cases  fully  sus- 
taining the  rule  there  announced.  On  the  other  hand,  in  New 
York  V.  Pine,  185  U.  S.  93,  22  Sup.  Ct.  592,  46  L.  Ed.  820,  the 
Supreme  Court  of  the  United  States  reversed  a  decree  granting 
an  unconditional  injunction,  "with  instructions  to  set  aside  its 
decree,  and  to  enter  one  providing  for  an  ascertainment,  in  the 
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way  courts  of  equity  are  accustomed  to  proceed,  of  the  damages, 
if  any,  which  the  plaintiffs  will  suffer  by  the  construction  of  the 
dam  and  the  appropriation  of  the  water,  and  for  which  the  de- 
fendant is  legally  responsible — a  proposition  upon  which  we  ex- 
press no  opinion — ^and  fixing  a  time  within  which  the  defend- 
ant will  be  required  to  pay  such  sum ;  and  that  upon  the  failure 
to  make  such  payment  an  injunction  will  issue  as  prayed  for,  and, 
on  the  other  hand,  that  upon  payment  a  decree  will  be  entered  in 
favor  of  the  defendant.  If  the  plaintiffs  shall  prefer  to  have 
their  damages  assessed  by  a  jury,  leave  may  be  given  to  dismiss 
the  bill  without  prejudice  to  an  action  at  law."  The  authorities 
are  divided  on  this  question.  If  a  judgment  in  ejectment  at  law 
or  decree  of  injunction  in  equity  would  have  the  effect  of  stop- 
ping the  operation  of  the  railroad,  or  disabling  it  from  discharg- 
ing its  duties  to  the  public,  there  would  be  strong  and  controlling 
reasons  why  such  judgment  or  decree  should  not  be  awarded. 
But  if  proceedings  are  stayed  as  in  this  case,  and  the  only  ef- 
fect of  the  judgment  in  ejectment  is  to  compel  the  railway  com- 
pany to  make  compensation  for  the  property  taken,  we  see  no 
valid  objection  to  such  proceeding  on  the  ground  of  public  policy 
or  otherwise.  While  there  has  been  apparent  delay  on  the  part 
of  the  respondent  in  the  assertion  of  his  rights,  it  must  be  re- 
membered that  the  property  was  in  litigation  from  1887  until 
1901  between  the  respondent  and  those  under  whom  the  appel- 
lants claim.  If  the  value  of  the  land  has  increased  or  conditions 
changed  since  the  right  of  way  was  taken,  it  is  the  misfortune  of 
the  appellants.  This  branch  of  the  case  involves  no  question  of 
federal  law. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
FuLi,ERTON,  Crow^  and  Root,  JJ.^  concur. 


Harman  z/.  Southern  Ry. 

(Supreme  Court  of  South   Carolina,  July  18,  1905.) 

[51  S.  E.  Rep.  689.] 

Railroads — Deed  of  Right  of  Way — Construction. — A  deed  grant- 
ing to  a  railroad  company  the  right  of  way  of  sufficient  width  for  its 
tracks,  not  to  exceed  100  feet  on  each  side,  with  a  right  to  use  the 
earth,  stone,  and  timber  within  the  tract  for  the  construction  or  ex- 
tention  of  the  road,  conveys  such  rights  as  the  railroad  company 
would  be  presumed  to  have  acquired  under  its  charter  granting  it  the 
right  of  eminent  domain. 

Vendor  and  Purchaser — Unrecorded  Deed — Constructive  Notice. — 
A  subsequent  purchaser  of  a  tract  of  land,  the  owner  of  which  had 
given  a  deed  to  a  railroad  for  right  of  way,  had  constructive  notice 
of  the  right  of  way  of  the  railroad  company,  though  the  deed  had  not 
been  recorded,  from  the  maintenance  and  operation  of  the  railroad 
over  the  land. 

17  R  R  R— 10 
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Adverse  Poflsestion — Railroad  Right  of  Way.* — ^Where  a  railroad 
company  has  an  easement  for  right  of  way  over  certain  land,  the 
owner  of  the  land  may  use  it  for  any  purposes  subject  to  the  ease- 
ment, and  by  such  use  for  the  statutory  period  in  a  manner  incom- 
patible with  its  use  for  railroad  purposes  a  party  may  obtain  title  to 
a  part  of  the  right  of  way  by  adverse  possession. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland  County ; 
Watts,  Judge. 

Action  by  Frederick  Harman  against  the  Southern  Railway. 
From  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

The  following  are  plaintiff's  exceptions : 

"(1)  Because  his  honor  erred  in  charging  the  jury  as  fol- 
lows :  'Now,  I  charge  you  as  a  matter  of  law  that  the  defendant 
here,  a  corporation  duly  incorporated  under  the  laws  of  this 
state,  if  it  is  the  Greenville  &  Columbia  Railroad,  then  under  the 
act  of  the  Legislature  of  1845,  I  believe  it  is,  it  gave  to  that  rail- 
road an  easement,  right  of  way,  over  the  land  of  anybody  it  ran 
through  for  100  feet  on  each  side  from  the  center,  for  railroad 
purposes  alone' — ^thereby  giving  the  jury  to  understand  that  if 
the  Greenville  &  Columbia  Railroad  Company,  under  which  the 
defendant  company  claimed,  built  or  ran  its  railroad  through  the 
tract  of  land  described  in  the  complaint,  it  thereby  acquired  un- 
der the  act  of  1845  (11  St.  at  Large,  p.  348)  a  right  of  way  over 
said  land  for  100  feet  on  each  side  from  the  center  of  its  road; 
whereas,  he  should  have  charged  them  that  this  would  have  been 
the  case  only  in  the  absence  of  any  written  contract  with  the 
owner  of  the  land.    Act  1845  (11  St.  at  Large,  p.  352)  §  11. 

"(2)  Because  his  honor  erred  in  charging  the  jury  as  follows: 
*So,  if  you  believe  that  the  Greenville  &  Columbia  or  Columbia  & 
Greenville  Railroad  ran  through  the  land  which  Harman  now 
claims  that  he  is  the  owner  of,  and  that  they  built  that  road  un- 
der the  charter  of  1845,  or  if  they  got  the  easement  .or  right  of 
way  from  the  owners  of  the  land  at  that  time — Harman  does  not 
claim  it  was  his  then,  as  the  deed  he  has  introduced  shows  he  got 
the  land  about  1880  or  1881 ;  but  if  it  is  the  same  land,  and  if  the 
owners  of  it  in  1845  gave  to  the  Greenville  &  Columbia  Railroad 
the  right  of  way  over,  there,  and  the  Southern  absorbed  the 
Greenville  &  Columbia  Railroad,  and  are  now  the  owners  of  that 
railroad,  and  operating  that  railroad,  I  charge  you  as  a  matter 
of  law,  while  the  title  to  the  land  may  be  in  Harman,  it  is  subject 
to  the  easement  of  the  Southern  Railroad.  That  is,  the  Southern 
has  the  right  to  100  feet  from  the  center  of  the  track  for  railroad 
purposes' — ^thereby  giving  the  jury  to  understand  that  if  the 
Greenville  &  Columbia  Railroad  Company  acquired  a  right  of 
way  over  said  land  by  contract  with  the  then  owner,  such  right 

'^As  to  whether  title  by  adverse  possession  can  be  acquired  against 
a  railroad  company  to  lands  acquired  by  it  for  railroad  purposes,  see 
foot-notes  appended  to  Roberts  v,  Sioux  City  &  P.  R.  Co.  (Neb.), 
14  R.  R.  R.  32,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  32,  where  all  the  author- 
ities in  this  series  are  collected  or  referred  to. 
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of  way  measured  100  feet  on  each  side  of  the  road  from  the  cen- 
ter thereof,  without  regard  to  the  terms  of  the  contract,  and 
without  regard  to  whether  it  had  been  recorded,  or  whether  the 
plaintiff,  Harman,  was  chargeable  with  any  knowledge  or  notice 
thereof ;  whereas,  he  should  have  charged  them  that  in  case  of  a 
written  contract  with  the  owner  the  extent  of  the  right  of  way 
would  in  the  first  instance  be  controlled  bv  the  terms  of  the  con- 
tract, but  that  no  such  contract  would  be  valid  against  a  subse- 
quent purchaser  for  value  without  notice,  unless  recorded. 

"(3)  Because  his  honor  erred  in  charging  defendant's  first 
request  to  charge,  as  follows:  'Under  the' pleadings  in  this  case, 
the  plaintiff  is  required  to  show  that  he  has  such  title  in  the  land 
upon  which  the  fence  in  question  is  located,  and  right  to  the  pos- 
session thereof,  as  would  make  the  acts  alleged  in  the  complaint, 
a  trespass  thereon.  To  do  so,  he  must  show  that  he  has  title  in 
fee  or  such  an  estate  as  would  give  him  exclusive  right  to  the  use 
thereof  as  against  any  rightful  claim  or  title  of  the  defendant/ — 
thereby  giving  the  jury  to  understand  that  plaintiflF  could  not  re- 
cover, unless  his  right  to  the  use  of  the  land  on  which  the  tres- 
pass was  alleged  to  have  been  committed  was  exclusive  of  any 
right  of  the  defendant  to  the  concurrent  use  of  the  same ;  whereas, 
he  should  have  charged  the  jury  that,  even  if  the  land  on  which 
the  trespass  was  alleged  to  have  been  committed  lay  within  the 
limits  of  the  defendant's  right  of  way,  yet  the  owner  of  such  land 
was  also  entitled  to  use  it  for  any  purpose  not  incompatible  with 
defendant's  easement  thereon,  and  that,  if  the  alleged  trespass 
amounted  to  an  interference  with  this  right  of  the  owner,  it 
would,  if  established  by  the  evidence,  entitle  him  to  recover. 

"(4)  Because  his  honor  erred  in  charging  defendant's  second 
request  to  charge,  as  follows:  'Under  the  deed  of  conveyance 
of  right  of  way  from  L.  E.  Folk  to  Greenville  &  Columbia  Rail- 
road Company,  introduced  in  evidence,  I  charge  you  that  said 
company,  and  its  successor  or  successors,  have  the  right  to  the 
use  of  100  feet  on  each  side  of  the  railroad  track  through  the 
lands  referred  to  in  said  deed  of  conveyance,  free  from  any  and 
all  obstructions  inconsistisnt  with  the  use  of  same  for  railroad 
purposes^  unless  the  same  be  put  there  with  the  consent  of  said 
railway  company,  or  its  successor  or  successors' — thereby  giving 
the  jury  to  understand  that,  under  the  said  deed  of  conveyance 
from  L.  E.  Folk,  the  Greenville  &  Columbia  Railroad  Company, 
and  its  successor  or  successors,  had  a  right  of  way  measuring 
100  feet  on  either  side  of  the  railroad  track,  absolutely  and  with- 
out regard  to  whether  a  lesser  width  might  not  have  been  suffi- 
cient, and  also  without  regard  to  whether  the  said  deed  had  been 
recorded,  or  whether  the  plaintiff  was  chargeable  with  knowled^fe 
or  notice  thereof;  whereas,  he  should  have  charged  them  that 
under  said  deed  said  company  and  its  successor  or  successors  had 
acquired  a  right  of  way  of  such  width  only,  not  exceeding  100  feet, 
as  might  be  sufficient  for  the  purposes  therein  stated,  but  that 
even  then  such  deed  would  not  be  valid  against  the  plaintiflF,  if 
they  believed  from  the  evidence  that  he  was  a  subsequent  pur- 
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chaser  of  the  land  for  value  without  knowledge  or  notice  of  such 
deed  of  conveyance. 

**(5)  For  that  his  honor  erred  in  charging  the  jury  defendant's 
fourth  request,  as  follows:  'The  theory  upon  which  title  by  ad- 
verse possession  rests  is  that  such  por session  for  the  required  time 
affords  a  legal  presumption  that  a  title  has  been  made,  but  has 
been  lost ;  but  where  the  party  against  whom  title  is  asserted  by 
adverse  possession  never  had  the  power  to  make  a  title,  there  is 
no  room  for  such  presumption.  NoW;,  as  a  railroad  company  has 
no  power  to  sell  or  alien  any  part  of  its  roadbed,  track,  or  right 
of  way,  it  cannot  be  presumed  that  it  had  done  what  it  never  had 
the  right  to  do.  Therefore  title  by  adverse  possession  cannot  be 
acquired  to  such  roadbed,  track,  or  right  of  way,  or  part  thereof 
— the  error  consisting  in  his  honor's  charging  the  jury  that  title 
to  any  part  of  the  defendant's  right  of  way  could  not  be  acquired 
by  adverse  possession. 

"(6)  Excepts  because  his  honor  erred  in  charging  defendant's 
ninth  request  as  follows:  *The  plaintiff  cannot  acquire  title  by 
adverse  possession  to  the  right  of  way  actually  covered  by  the 
track  of  the  defendant,  or  to  any  land  or  lands  necessary  to  the 
operation  or  maintenance  of  its  railroad  under  its  charter' — ^the 
error  consisting  in  charging  that  title  by  adverse  possession  to 
any  part  of  the  right  of  way  or  land  necessary  to  defendant's 
railroad  could  not  be  acquired  by  plaintiff." 

Andrezv  Crawford  and  /.  S,  Muller,  for  appellant. 
B,  L.  Abney  and  £.  M.  Thomson,  for  respondent. 

Gary,  A.  J.  The  facts  are  thus  set  out  in  the  argument  of 
the  appellant's  attorneys : 

"This  action  was  commenced  September  14,  1903,  by  the  serv- 
ice of  the  summons  and  complaint  on  the  defendant.  The  com- 
plaint alleges  (paragraph  1)  the  corporate  capacity  of  the  de- 
fendant; (paragraph  2)  plaintiff's  ownership  and  possession  of 
the  tract  of  land  described  in  the  complaint;  (paragraph  3)  de- 
fendant's ownership  and  operation  of  the  railroad  known  as  the 
Columbia  &  Greenville  Railroad,  running  through  said  tract  of 
land ;  (paragraph  4)  the  unlawful  and  willful  entry  of  defendant 
on  said  tract  of  land,  and  its  unlawful  and  willful  cutting  down, 
dJ^gr^"^  uP;  and  destruction  of  plaintiff's  pasture  fence.  De- 
fenclant's  answer  admits  the  allegations  of  paragraph  1  and 
paragraph  3  of  the  complaint,  but  denies  the  allegations  of  para- 
graph 2  and  paragraph  4. 

"Plaintiff  introduced  evidence  tending  to  show  his  title  to  and 
ownership  of  the  land  described  in  the  complaint  under  two  deeds 
of  conveyance  thereof  from  J.  B.  Fellers,  judge  of  probate,  dated 
in  1880  and  1881,  and  purporting  to  have  been  made  in  pur- 
suance of  a  decree  of  court  for  the  sale  of  the  real  estate  of  L. 
E.  Folk,  deceased ;  that  he  had  a  pasture  on  the  land,  the  railroad 
running  through  the  pasture  on  a  trestle,  and  the  pasture  fence 
of  the  plaintiff  running  under  the  trestle  between  the  uprights  of 
the  trestle ;  that  on  or  about  June  20,  1903,  the  pasture  fence  was 
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torn  down  by  defendant  for  about  25  or  30  feet,  on  each  side  of 
the  track. 
"Defendant  introduced  the  following  evidence,  to  wit : 
"(1)  Deed  of  conveyance,  without  probate  and  without  cer- 
tificate of  record  indorsed  thereon,  from  L.  E.  Folk,  under  whom 
the  plaintiff  claimed,  to  the  Greenville  &  Columbia  Railroad 
Company,  as  follows : 

''  'The  State  of  South  Carolina. 

"  'Whereas,  the  Greenville  &  Columbia  Railroad  Company  are 
about  locating  their  road ;  and  whereas,  its  passage  over  the  land 
of  the  undersigned  may  greatly  benefit  them :  Therefore,  know 
all  men  by  these  presents,  that  the  undersigned,  in  consideration 
of  the  premises,  have  given,  granted,  and  released,  and  by  these 
presents  do  give,  grant,  and  release,  to  the  said  Greenville  & 
Columbia  Railroad  Company  the  right  of  way  of  sufficient  width 
for  the  track,  cuts,  and  embankments  of  the  said  road,  as  also 
for  turnouts  and  all  other  extensions  and  enlargements,  or  repair 
of  the  same  from  time  to  time,  not  to  exceed  100  feet  on  each 
side,  with  the  right  to  use  the  earth,  stone,  and  timber  within  the 
said  tract  for  the  construction,  extension,  or  repair  of  the  same 
road.  In  witness  whereof,  the  undersigned  have  subscribed  their 
names  and  affixed  their  seal  as  of  and  on  the  17th  day  of  August, 
A.  D.  1848. 

"X.  E.  Folk.  [L.  S.] 
Signed,  sealed  and  delivered  in  the  presence  of  Wm.  Spencer 
Brown.' 

"(2)  A  number  of  other  deeds,  establishing  a  complete  chain 
of  title  from  the  Greenville  &  Columbia  Railroad  Company  to 
Southern  Railway  Company;  and  it  was  agreed  by  counsel  that 
said  Southern  Railway  Company  is  successor  to  all  the  rights, 
privileges,  and  franchises  of  Greenville  &  Columbia  Railroad 
Company  and  Columbia  &  Greenville  Railroad  Company,  includ- 
ing the  right  of  way  and  other  rights  conveyed  by  the  said  deed 
from  L.  E.  Folk  to  the  Greenville  &  Columbia  Railroad  Com- 
pany, of  date  August  17,.  1848. 

"(3)  The  charter  of  the  Greenville  &  Columbia  Railroad  Com- 
pany (11  St.  at  Large,  pp.  348-356). 

"The  eleventh  section  of  this  charter  (Act  1845;  11  St.  at 
Large,  p.  352)  reads  as  follows:  'That  in  the  absence  of  any 
written  contract  between  the  said  company  and  the  owner  or 
owners  of  land,  through  which  the  said  railroad  may  be  con- 
structed, in  relation  to  said  land,  it  shall  be  presumed  that  the 
land  upon  which  the  said  railroad  may  be  constructed,  together 
with  one  hundred  feet  on  each  side  of  the  center  of  said  road, 
has  been  granted  to  the  said  company  by  the  owner  or  owners 
thereof,  and  the  said  company  shall  have  good  right  and  title  to 
the  same,'  etc. 

"In  reply,  the  plaintifT,  Harman,  testified  that  he  never  had  any 
knowledge  or  notice  of  the  deed  from  L.  E.  Folk  to  the  Green- 
ville &  Columbia  Railroad  Company  concerning  the  right  of  way. 


i<  II 
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It  also  appeared  in  evidence,  in  reply,  that  this  deed  had  never 
been  recorded." 

The  jury  rendered  a  verdict  in  favor  of  the  defendant,  and  the 
plaintiff  appealed  upon  exceptions,  which  will  be  incorporated  in 
the  report  of  the  case. 

1.  Our  construction  of  the  deed  is  that  it  was  the  intention  of 
the  grantor  to  convey  such  rights,  to  the  full  extent,  as  the  rail- 
road company  would  be  presumed  to  have  acquired  under  the 
statute,  in  the  absence  of  a  written  contract  between  the  company 
and  the  owner  of  the  land  through  which  the  railroad  was  con- 
structed. The  plaintiff  cannot  be  regarded  as  a  purchaser  for 
valuable  consideration  without  notice  of  the  railroad  company's 
right  of  way,  because  he  had  actual  notice  that  the  railroad  was 
being  operated  through  said  land  at  the  time  of  his  purchase,, 
and  he  had  constructive  notice,  or  is  presumed  to  have  known, 
that  the  company's  right  of  way,  in  the  absence  of  a  written  con- 
tract, extended  100  feet  on  each  side  of  the  center  of  its  track.  In 
any  event,  he  had  knowledge  of  such  facts  as  were  sufficient  to 
put  him  on  inquiry,  which,  if  pursued  with  due  diligence,  would 
have  led  to  knowledge  of  the  company's  rights,  and  this  is  the 
equivalent  of  notice. 

2.  The  request  set  out  in  the  third  exception  must  be  consid- 
ered in  connection  with  that  portion  where  his  honor,  the  presid- 
ing judge,  charged  that,  "if  Harman  is  the  owner  of  the  land,  he 
had  a  right  to  use  it  for  pasture  purposes,  or  for  any  purpose  he 
saw  fit  and  proper,  subject  to  the  right  of  the  railroad  to  oper- 
ate its  road  through  there" ;  also,  that  "they  have  no  right  to  go 
in  there  and  destroy  any  property  of  Mr.  Harman,  they  have  no 
right  to  remove  any  property  in  there,  unless  strictly  for  the  pur- 
pose of  repairing  and  maintaining  and  operating  that  roadbed."" 
When  the  request  which  was  charged  is  considered  in  connection 
with  the  other  portions  of  the  charge,  it  will  be  seen  that  it  is 
free  from  the  error  assigned. 

These  views  dispose  of  all  the  exceptions,  except  the  fifth  and 
sixth,  which  raise  the  question  whether  the  plaintiff  could  claim 
a  part  of  the  defendant's  right  of  way  by  adverse  possession.  The 
doctrine  is  thus  stated  in  Railway  Company  v.  Beaudrot,.  63  S. 
C.  266,  41  S.  E.  299,  and  affirmed  in  Hill  v.  Railway,  67  S.  C. 
548,  552,  46  S.  E.  486,  487,  to  wit :  "It  appears  in  the  'case'  that 
the  defendant  had  erected,  within  the  alleged  right  of  way,  a 
substantial  fence  inclosing  what  defendant  claimed  exclusive  of 
any  right  therein  by  plaintiff.  Such  an  assertion  of  right  to  ex- 
clusive occupancy  of  the  land  is  not  compatible  with  the  right  of 
easement  belonging  to  the  plaintiff.  If  such  adverse  holdings 
should  run  for  the  statutory  period,  the  easement  would  be  de- 
feated. We  do  not  say  that  the  mere  use  or  occupation  of  land 
within  the  right  of  way  acquired  by  a  railroad  company  is  such 
adverse  use  as  would  give  currency  to  the  statute  of  limitations, 
unless  the  use  is  inconsistent  with  the  easement;  but  we  do  say 
that  the  inclosing  of  land  within  the  right  of  way,  under  a  claim 
of  exclusive  right  to  use  and  occupation    and  a  refusal  to  re- 
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move  the  inclosure  after  demand  therefor,  is  some  evidence  of 
the  assertion  of  a  claim,  incompatible  with  plaintiff's  alleged  ease^ 
ment,  which,  under  the  issues  raised,  ought  to  have  been  sub- 
mitted to  the  jury."  In  the  case  of  Matthews  v.  Railway,  67  S. 
C.  499,  508,  46  S.  E.  335,  338,  65  L.  R.  A.  286,  the  court  had  un- 
der consideration  the  question  whether  the  public  could  acquire 
a  prescriptive  right  to  travel  over  the  right  of  way  of  a  railroad 
corporation,  and  decided  that  it  could  not.  The  following 
language  in  that  case  shows  that  it  was  not  intended  to  affect 
the  doctrine  announced  in  Railway  Co.  v.  Beaudrot,  63  S.  C.  266, 
41  S.  E.  299,  viz.:  "It  should  be  observed,  the  conclusion  that 
the  public  cannot  acquire  a  way  on  a  railroad  right  of  way  by 
prescription,,  which  is  founded  on  the  presumption  of  a  deed, 
does  not  imply  that  title  to  portions  of  the  right  of  way  may  not  be 
acquired  by  adverse  possession,  which  is  founded  on  possession 
hostile  to  the  true  owner.  Neither  adverse  possession  nor  the 
doctrine  of  equitable  estoppel,  referred  to  in  Crocker  v,  Collins, 
37  S.  C.  333,  15  S.  E.  951,  34  Am.  St.  Rep.  752,  is  involved  in 
this  case."  The  principle  settled  in  Railway  Company  v,  Beau- 
drot, supra,  cannot  be  applied  in  this  case,  for  the  reason  that 
there  was  no  testimony  from  which  it  could  be  inferred  that  the 
plaintiff  had  acquired  a  title  to  the  defendant's  right  of  way  by 
adverse  possession. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


United  States  op  America  v,  Montana  Lumber  &  Manufac- 
turing Company,  The  Northern  Pacific  Railway  Com- 
pany, et  al. 

(Argued  January  12,  13,  1905.  Decided  February  20,  1905.) 

[25  Sup.  Ct.  Rep.  367.] 

Public  Lands — Railroad  Land  Grants — Removal  of  Timber  from 
Unsurveyed  Land — Recovery  of  Value.* — Until  identification  by  gov- 
ernment survey  of  the  even  and  odd-numbered  sections  of  the 'land 
within  the  limits  of  the  grant  of  the  odd-numbered  sections  on  each 
side  of  the  line  of  the  Northern  Pacific  Railroad,  made  by  the  act  of 
July  2,  1864  (13  Stat,  at  L.  367,  chap.  217),  the  United  States  has  such 
a  property  in  the  timber  growing  thereon  as  enables  it  to  recover  the 
value  of  the  timber  cut  and  removed  by  the  railroad  company  or  its 
grantees. 

Same— Same — Same — Action  —  Evidence  for  Defendant  —  Private 
Survey. — A  private  survey  is  inadmissible  in  evidence  in  an  action  by 
the  United  States  to  recover  the  value  of  timber  cut  from  unsurveyed 
lands,  to  show  that,  when  surveyed,  the  land  will  be  an  odd-numbered 
section,  and  therefore  included  in  the  grant  to  the  Northern  Pacific 
Railroad  Company,  by  the  act  of  July  2,  1864  (13  Stat,  at  L.  367. 
chap.  217),  of  the  odd-numbered  sections  on  each  side  of  the  line  of 
the  railroad. 

*For  the  authorities  in  this  series  on  the  subject  of,  or  on  subjects 
relating  to,  federal  grants  of  public  lands  to  railroad  companies,  see 
foot-note  apended  to  Oregon  Short  Line  R.  Co.  v,  Quigley  (Idaho), 
16  R.  R.  R.  1,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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On  a  certificate  from  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  presenting  questions  respecting  the 
right  of  the  United  States  to  recover  the  value  of  timber  cut 
from  unsurveyed  land  which  appeared,  by  a  private  survey,  to  be 
an  odd-numbered  section  within  the  limits  of  the  Northern  Pa- 
cific Railroad  Company's  land  grant.  Answered  by  holding  that, 
until  identification  by  government  survey,  the  United  States  has 
a  sufficient  property  right  to  support  the  action,  and  that  a  pri- 
vate survey  was  inadmissible  in  evidence  to  identify  the  land  as 
an  odd-numbered  section.  '  ^ 

Statement  by  Mr.  Justice  McKjenna: 

Action  by  the  United  States  against  the  Montana  Lumber 
Company  and  the  other  defendants  for  the  recovery  of  $15,000, 
for  the  value  of  2,000,000  feet  of  lumber  which  had  been  cut  by 
the  lumber  company  on  unsurveyed  lands  within  the  district  of 
Montana,  and  converted  by  the  defendants  to  their  own  use.  It 
is  alleged  that  the  land  from  which  the  lumber  was  cut  when  sur- 
veyed will  be  in  township  26  N.,  of  range  34  W.,  of  the  Montana 
meridian.  The  railway  company  answered  separately,  denying^ 
the  allegations  of  the  complaint.  The  other  defendants  also  de- 
nied the  allegations  of  the  complaint.  Further  answering,  they 
admitted  the  cutting  of  the  lumber,  but  alleged  it  was  cut  from 
land  which,  when  surveyed,  would  be  section  5  of  said  township, 
and  that  said  section  was  within  the  limits  of  the  grant  made  by 
Congress  to  the  Northern  Pacific  Railroad  Company,  and  that 
the  lumber  company  was,  at  the  time  of  the  cutting,  the  owner 
of  the  lands  by  conveyances  from  the  railway  company. 

The  case  was  tried  to  a  jury.  A  nonsuit  was  granted  as  to  the 
railway  company.  Under  instructions  of  the  court  a  verdict  was 
returned  for  the  other  defendants. 

On  the  trial  of  the  case  the  lumber  company  was  permitted  to 
introduce  in  evidence,  over  the  objection  of  the  plaintiff,  a  private 
survey  of  a  portion  of  the  township,  made  by  one  John  J.  Ashley, 
a  civil  engineer  and  surveyor,  in  the  year  1886,  for  the  Northern 
Pacific  Railroad  Company,  for  the  purpose  of  ascertaining  the 
location  of  the  railroad  sections  contained  in  said  township,  in 
connection  with  other  evidence  that  the  timber  sued  for  was 
taken  from  what  Ashley  had  designated  as  section  5. 

In  rebuttal  of  this  evidence  the  plaintiflF  offered  to  prove  by 
George  F.  Rigby,  a  surveyor  and  engineer,  that  he  had  made  a 
survey  of  the  same  lands,  and  that  the  Ashley  survey  was  incor- 
rect, and  that  section  5,  as  located  by  Ashley,  had  been  placed 
three-fourths  of  a  mile  too  far  east.  The  court  ruled  out  the 
testimony.  From  the  judgment  entered  upon  the  verdict  for  the 
defendants  the  case  was  taken  by  writ  of  error  to  the  circuit 
court  of  appeals.  Whereupon  the  latter  court  stated  the  facts 
substantially  as  above,  and  reciting  that  there  were  two  other 
cases  pending  involving  the  same  questions,  and  that  the  court 
was  divided  in  opinion,  certified  to  this  court  the  following 
questions : 
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"First.  Did  the  district  court  for  the  district  of  Montana  err 
in  admitting  in  evidence  the  proof  of  the  survey  made  by  Ashley 
and  the  proof  tending  to  show  that  the  timber  cut  by  the  Mon- 
tana Lumber  &  Manufacturing  Company  had  been  cut  on  what 
will  be,  when  surveyed  by  the  United  States,  section  5  of  town- 
ship 26  north,  of  range  ZA  west,  Montana  meridian? 

"Second.  Did  the  court  err  in  excluding  the  evidence  offered 
on  behalf  of  the  plaintiff  in  error,  tending  to  show  that  the  Ash- 
ley survey  was  erroneous  ? 

"Third.  Did  the  court  err  in  instructing  the  jury  to  return  a 
verdict  for  the  defendants  in  error  on  the  ground  that  the  United 
States  had  failed  to  prove  its  ownership  of  the  land  from  which 
the  timber  was  cut?" 

Mr.  Marsden  C.  Burch  and  Solicitor  General  Hoyt    for   the 
United  States. 
No  counsel  opposed. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 

In  the  view  we  take  of  the  case  the  answer  to  the  second  ques- 
tion becomes  unnecessary.  The  answer  to  the  first  and  third  de- 
pends upon  the  effect  of  the  grant  to  the  Northern  Pacific  Rail- 
road Company  by  the  act  of  July  2,  1864  [13  Stat,  at  L.  367, 
chap.  217]. 

The  3d  section  of  that  act  contains  the  usual  granting  words : 
"That  there  be,  and  hereby  is,  granted  to  the  'Northern  Pacific 
Railroad  Company,'  its  successors  and  assigns,"  every  alternate 
section  of  public  land,  not  mineral,  designated  by  odd  numbers, 
on  each  side  of  the  line  of  the  railroad  when  definitely  fixed. 

It  has  been  decided  many  times  that  such  grants  are  in 
praesenti,  and  take  effect  upon  the  sections  of  the  land  when  the 
road  is  definitely  located,  by  relation  as  to  the  date  of  the  grant. 
But  the  survey  of  the  land  is  reserved  to  the  government  (§  6)  ; 
in  other  words,  the  identification  of  the  sections — whether  odd 
or  even — is  reserved  to  the  government ;  and  by  the  act  of  July 
15,  1870  [16  Stat,  at  L.  291,  chap.  292],  making  appropriations 
for  the  sundry  civil  expenses  of  the  government  for  the  year  end- 
mg  June  30,  1871,  it  was  provided,  in  regard  to  the  grant  to  the 
Northern  Pacific  Railroad  Company  that  the  cost  of  surveying 
must  be  paid  by  the  company,  and  no  conveyance  should  be  made 
of  the  lands  until  such  cost  be  paid.  On  account  of  that  provi- 
sion it  was  held  in  Northern  P.  R.  Co.  v.  Traill  County  (North- 
em  P.  R.  Co.  V.  Rockne),  115  U.  S.  600,  29  L.  ed.  477,  6  Sup. 
Ct.  Rep.  201,  that  the  land  of  a  railroad  company  was  not  sub- 
ject to  taxation.  It  was  said,  "to  secure  the  payment  of  those 
expenses,  it  (the  government)  decided  to  retain  the  legal  title 
in  its  own  hands  until  they  were  paid."  See  also  New  Orleans 
P.  R.  Co.  V,  United  States,  124  U.  S.  124,  31  L.  ed.  383,  8  Sup. 
Ct.  Rep.  417.  The  equitable  title  becomes  a  legal  title  only  upon 
the  identification  of  the  granted  sections.  Deseret  Salt  Co.  v. 
Tarpey,  142  U.  S.  241,  35  L.  ed.  999,  12  Sup.  St.  Rep.  158. 
As  expressed  in  Leavenworth,  L.  &  G.  R.  Co.  v.  United  States, 
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92  U.  S.  733-741,  23  L.  ed.  634-637,  "they"  (the  words  "there 
be  and  is  hereby  granted")  "vest  a  present  title,  *  *  * 
though  a  survey  of  the  lands  and  a  location  of  the  road  are  nec- 
essary to  give  precision  to  it,  and  attach  it  to  any  particular  tract." 
The  right  of  survey  is  in  the  United  States.  It  was  error,  there- 
fore, in  the  trial  court  to  admit  the  survey  made  by  Ashley.  It 
was  also  error  to  instruct  the  jury  to  return  a  verdict  for  the 
defendants.  Until  the  identification  of  the  even  and  odd-num- 
bered sections  the  United  States  retained  a  special  property, 
at  least,  in  the  timber  growing  in  the  township;  and  this  was 
sufficient  to  enable  it  to  recover  the  value  of  the  timber  cut  and 
removed  by  the  defendants.  A  contrary  conclusion  would  impair 
the  government's  right  of  survey,  and  force  it  into  controversies 
over  surveys  made  by  the  railroad  or  its  grantees.  It  would 
enable  the  railroad  company  or  its  grantees  to  despoil  the  lands 
of  their  timber,  and  leave  them  denuded,  and,  maybe,  worth- 
less, to  the  government.  Indeed,  it  would  reverse  the  statutory 
grant  of  powers,  and  transfer  the  location  of  the  sections  from 
the  government  to  the  railroad  company.  The  extent  and  the 
effect  of  the  power  of  the  government  to  make  its  own  surveys 
is  expressed  and  illustrated  in  the  following  cases.  Maguire  v. 
Tyler,  8  Wall.  650,  19  L.  ed.  320 ;  Cragin  v,  Powell,  128  U.  S. 
691,  32  L.  ed.  566,  9  Sup.  Ct.  Rep.  203 ;  United  States  v,  Mc- 
Laughlin, 127  U.  S.  428,  32  L.  ed.  213,  8  Sup.  Ct.  Rep.  1177; 
Blake  v.  Doherty ,  5  Wheat.  359,  5  L.  ed.  109 ;  Central  P.  R. 
Co.  V.  Nevada,  162  U.  S.  525,  40  L.  ed.  1061,  16  Sup.  Ct.  Rep. 
885 ;  United  States  v,  Hanson,  16  Pet.  196,  10  L.  ed.  935 ;  Les 
Bois  V.  Bramell,  4  How.  449,  11  L.  ed.  1051 ;  Mackay  v,  Dillon, 
4  How.  448,  11  L.  ed.  1050;  Glenn  v.  United  States,  13  How.  256, 
14  L.  ed.  135 ;  Smith  v.  United  States,  10  Pet.  326,  9  L.  ed.  442. 

There  is  nothing  in  Northern  P.  R.  Co.  v,  Hussey,  9  C.  C.  A. 
463,  15  U.  S.  App.  391,  61  Fed.  231,  which  militates  with  these 
views.  In  that  case  relief  was  granted  by  injunction  against  a 
trespasser  upon  unsurveyed  land  at  the  suit  of  the  railroad 
company,  its  contingent  interest  being  held  sufficient  for  that 
purpose.  The  paramount  control  and  property  in  the  United 
Sates  was  not  in  question. 

We,  therefore,  answer  the  first  and  the  third  questions  certified 
by  the  Circuit  Court  of  Appeals  in  the  affirmative. 

Mr.  Justice  Brewkr  concurs  in  the  result. 
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Kjentucky  &  I.  Brhxie  &  R.  Co.  v,  Clemmons. 

(Court  of  Appeals  of  Kentucky,  May  11,  1905.) 

[86  S.  W.  Rep.  1125.] 

Eminent  Domain — Taking  of  Property — Character  ^  of  Claim — 
Priority  over  Mortgages.* — A  claim  for  permanent  injury  done  to 
property  by  the  location  of  railroad  tracks  in  the  street  in  front  of 
the  same  is  a  claim  for  the  taking  of  property,  and  is  a  lien  upon  the 
corpus  of  the  railroad  superior  either  to  a  prior  or  subsequent  mort- 
gatgt,  which  cannot  be  defeated  by  a  sale  of  the  road  on  foreclosure 
unless  the  lienholder  is  made  a  party  to  the  proceedings. 

•  

Appeal  from  Circuit  Court,  Jefferson  County,  Chancery  Di- 
on. 
Not  to  be  officially  reported." 

Action  by  J.  L.  Clemmons  against  the  Kentucky  &  Indiana 
Bridge  &  Railroad  Company.  From  a  judgment  for  plaintiff^ 
defendant  appeals.     Affirmed. 

Humphrey,  Burnett  &  Humphrey,  for  appellant. 
/.  L.  Clemmons,  pro  se. 

HoBSON,  C.  J.  Appellee,  Clemmons,  on  January  5,  1894, 
brought  an  ordinary  action  against  the  Kentucky  &  Indiana 
Bridge  Company  to  recover  damages  to  a  dwelling  house  and 
lot  owned  by  him  on  Montgomery  street,  in  Louisville,  Ky.,  be- 
tween Thirteenth  and  Thirty-First  streets,  by  reason  of  the 
construction  of  railroad  tracks  in  front  of  his  house  in  the  street ; 
the  purpose  of  the  action  being  to  recover  for  the  permanent 
injury  to  the  property  from  the  location  and  operation  of  the 
railroad  tracks  in  the  street.  On  May  1,  1899,  he  recovered  a 
judgment  against  the  company  for  $400  and  costs;  and,  his 
execution  having  been  returned,  "No  property  found,"  he  in- 
stituted this  action  against  appellant,  who  was  then  in  possession 
of  the  railroad  property,  and  came  by  it  in  this  way :  The  Ken- 
tucky &  Indiana  Bridge  Company  made  a  mortgage  on  its 
property,  and,,  pending  the  action  above  referred  to,  proceedings 
were  instituted  in  the  United  States  Circuit  Court  for  the  district 
of  Kentucky  to  foreclose  the  mortgage.  A  foreclosure  sale  was 
made,  at  which  the  property  was  bought  in  for  three  railroad 
companies  using  the  bridge;  and  subsequently  appellant  corpo- 
ration was  formed,  and  took  over  the  property  from  them. 
Mortgage  bonds  to  the  amount  of  $2,500,000  were  issued,  and 
a  part  of  the  proceeds  of  these  bonds  was  set  aside  for  the  pay- 
ment of  charges  upon  the  property.  Appellee  was  not  a  party 
to  the  foreclosure  suit,  and  appellant  refused  to  pay  his  judgment. 
On  these  facts  the  Circuit  Court  entered  a  judgment  in  favor  of 
the  plaintiff,  and  the  defendant  appeals. 

*For  the  authorities  in  this  series  on  the  subject  of  liens  against, 
and  in  favor  of,  railroads,  see  foot-note  appended  to  Ozark  &  C. 
Cent.  Ry.  Co.  v,  Moran  B.  &  N.  Mfg.  Co.  (Ark.),  15  R.  R.  R.  784,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  784. 
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The  claim  of  the  plaintiff  in  his  ordinary  action,  in  which  he 
recovered  the  judgment  sued  upon,  is  for  the  permanent  injury 
of  his  property  by  the  location  of  the  railroad  tracks  in  the 
street.  Such  a  demand  is  a  claim  for  the  taking  of  property, 
and  is  a  lien  upon  the  corpus  of  the  railroad,  superior  either 
to  a  prior  or  subsequent  mortgage,  and  cannot  be  defeated  by  a 
sale  of  the  road,  unless  the  lienholder  is  made  a  party  to  the  fore- 
closure proceeding.  Stickley  v.  C.  &  O.  R.  Co.,  93  Ky.  327, 
20  S.  W.  261 ;  Ball  v.  Maysville,  etc.,  R.  Co.,  102  Ky.  486,  43  S. 
W.  731,  80  Am.  St.  Rep.  362;  MaysVille,  etc.,  R.  Co.  v.  Ball, 
108  Ky.  241,  56  S.  W.  188;  Tolle  v,  Owensboro,  etc.,  R.  Co., 
Ill  Ky.  623,  64  S.  W.  455.  As  appellee  was  not  a  party  to  the 
foreclosure  proceeding,  and  had  a  lien  on  the  railroad  property 
held  by  appellant^,  the  court  properly  enforced  his  judgment 
against  it. 

Judgment  affirmed. 


FousT  V.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  May  22,  1905.) 

[61  Atl.  Rep.  829.] 

Eminent  Domain — Railroads — Abandonment  of  Grade  Crossing — 
Damages.*" — A  railroad  company  constructed  additional  main  tracks 
at  a  certain  point  of  its  road,  necessitating  the  abandonment  of  two 
railroad  crossings  which  led  to  plaintiff's  mill,  and  constructed  a  new 
public  road  about  180  feet  from  the  former  grade  crossing.  Held 
that,  where  the  substituted  road  made  access  to  plaintiff's  mill  so  in- 
convenient and  dangerous  as  to  drive  away  its  customers  and  compel 
its  closing  up,  the  railroad  company  was  liable  to  the  owner  for  dam- 
ages. 

Same.*---The  owner  of  property  near  a  public  highway  can  recover 
from  a  railroad  company  which  occupies  it  with  its  tracks  and  sup- 
plies another,  where  his  injuries  are  peculiar  to  himself  and  different 
in  kind  from  those  sustained  by  the  general  public,  though  his  lands 
were  not  taken. 

Appeal  from  Court  of  Common  Pleas,  Huntingdon  County. 

Action  by  I.  N.  Foust  against  the  Pennsylvania  Railroad  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Defendant  presented  the  following  points: 

"(1)  That  the  defendant,  in  the  reconstruction  of  its  roadbed 
at  the  point  in  question,  had  the  right  to  abandon  the  overhead 
bridge  and  grade  crossing,  and  to  substitute  therefor  the  subway, 
if  it  deemed  such  a  change  of  site  of  the  highway  necessary,  and 
the  determination  of  the  question  by  the  defendant  is  conclusive, 
in  the  absence  of  any  abuse  or  misuse  of  the  power  thus  com- 
mitted to  it.  Answer:  Affirmed,  if  the  jury  believe  that  the 
defendant  company  constructed  the  subsitute   road   in  such  a 

^^^^—  ■ -       ■  _ 

♦See  foot-note  appended  to  Fisher  v.  Seaboard  Air  Line  Ry.  Co. 
(Va.),  15  R.  R.  R.  683,  38  Am.  &  Eng.  R.  Gas.,  N.  S.,  683. 
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way  as  not  to  damage  the  plaintiff  in  a  manner  peculiar  to  him- 
self and  different  in  kind  and  degree  from  and  beyond  that 
which  is  sustained  by  the  general  public." 

"(3)  That  even  if  the  jury  believes  that  access  to  plaintiff's 
mill  property  was  more  convenient  by  the  old  road  than  by  the 
new  one,  which  was  substituted  for  it,  that  fact  would  not  entitle 
the  plaintiff  to  damages,  none  of  his  land  having  been  appropri- 
ated by  the  defendant  company.    Answer :   Refused. 

"(4)  The  plaintiff  has  failed  to  show  any  damage  which  is 
peculiar  to  himself  and  different  in  kind  and  degree  from  and 
beyond  that  which  is  sustained  by  the  general  public.  Answer: 
It  is  for  the  jury  to  determine  whether  the  plaintiff  has  suffered 
any  damage  peculiar  to  himself." 

"(7)  That  under  all  the  evidence  in  the  case  their  verdict  must 
be  for  the  defendant.    Answer:   Refused. 

The  court  charged  the  jury  in  part  as  follows: 

"You  must  also  take  into  consideration  the  manner  and  kind 
of  road  which  the  defendant  company  made  to  take  the  place 
of  the  other  means  of  access  and  ways  to  and  from  said  mill. 
Was  it  such  a  road  as  the  public  could  travel  over  to  and  from 
said  mill,  in  the  same  manner  and  without  greater  difficulty 
than  was  experienced  on  the  old  ways?  These  are  matters  for 
you  to  decide.  The  defendant  company  was  not  bound  to  make 
any  change  in  that  part  of  the  township  road  which  was  not 
disturbed  by  it.  After  having  determined  these  facts,  then  if 
you  decide  the  company  did  not  furnish  a  road  sufficiently  good 
and  sufficient  to  take  the  place  of  the  old  road  and  that  the 
plaintiff  has  been  damaged  in  a  manner  peculiar  to  himself,  then 
we  say  to  you  the  plaintiff  is  entitled  to  recover.  If,  on  the  other 
hand,  you  believe  from  the  evidence  that  the  road  which  has 
been  constructed  by  the  company  furnishes  just  as  convenient 
and  good  a  route  as  was  there  before,  then  we  say  he  cannot 
recover.  *  *  *  It  is  not  the  duty  of  the  railroad  company 
to  make  a  better  way,  but  it  should  make  just  as  good  a  way  as 
was  in  place  before  the  change.  If,  therefore,  you  believe  the 
defendant  company,  in  making  the  change  which  it  did,  damaged 
the  plaintiff  in  a  way  peculiar  to  himself  and  different  to  the 
public,  then  we  say  to  you  he  can  recover ;  if  it  did  not,  then  he 
cannot  recover." 

Argued  before  Dean,  Brown,  Mestrezat,  Potter,  and  El- 
kin,  JJ. 

John  D,  Dorris,  for  appellant. 

H.  H,  Watte  and  Thos.  F.  Bailey,  for  appellee. 

MestrezaT,  J.  The  plaintiff  is,  and  has  been  for  many  years, 
the  owner  of  a  gristmill,  which  is  situated  about  25  yards  south 
of  the  defendant  company's  railroad  and  near  the  north  bank  of 
the  Juniata  river,  in  Brady  Township,  Huntingdon  county.  The 
village  of  Mill  Creek  lies  on  the  north  side  of  the  railroad,  and  in 
1901  two  public  roads  led  from  it  to  the  mill ;  one  crossing  the 
railroad  just  west  of  the  mill  at  grade,  and  the  other  by  an 
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overhead  bridge  420  feet  east  of  the  grade  crossing.  Customers 
of  the  mill  approached  by  one  route  and  departed  by  the  other. 
In  1901  the  defendant  company  constructed  two  additional  main 
tracks  at  this  point,  on  the  south  side  of  its  road,  which  necessi- 
tated the  abandonment  of  the  two  crossings  which  led  to  the 
plaintiff's  mill.  As  a  substitute  for  the  abandoned  crossings  the 
company  constructed  a  new  public  road,  which  passes  under  the 
railroad  about  180  feet  west  of  the  former  g^ade  crossing.  The 
plaintiff  brought  this  action  to  recover  damages  for  injuries 
which  he  alleges  he  has  sustained  by  reason  of  the  destruction 
of  the  two  public  roads  crossing  the  railroad,  and  averred  in  the 
statement,  inter  alia,  as  follows :  "That  by  reason  of  the  overhead 
bridge  and  the  grade  crossing  aforesaid  the  patrons  of  his  mill 
had  convenient  and  easy  access  thereto,  and  that  since  the  de- 
struction of  the  said  overhead  bridge  and  the  grade  crossing  by 
said  defendant  access  to  and  from  his  mill  has  been  rendered 
extremely  dangerous  and  difficult,  so  that  few,  if  any,  of  his 
former  patrons  will  patronize  his  mill,  and  that  the  usefulness 
of  his  mill  has  been  practically  destroyed;  that  prior  to  the  de- 
struction of  the  bridge  and  grade  crossing  by  the  said  defendant 
company  the  mill  afforded  the  plaintiff  large  profits  by  its  opera- 
tion and  was  a  valuable  and  productive  property,  and  since  the 
destruction  of  the  said  bridge  and  the  said  grade  crossing  by 
the  defendant  company  he  has  been  unable  to  operate  his  mill, 
except  at  a  loss,  and  has  been  compelled  to  cease  operating  it; 
*  *  *  that  he  has,  by  reason  of  the  destruction  of  the  said 
overhead  bridge  and  the  said  grade  crossing,  suffered  great  and 
lasting  injury  peculiar  to  himself  as  owner  of  the  said  mill,  and 
due  to  the  peculiar  location  of  the  bridge  and  grade  crossing 
relative  to  his  mill."  The  case  was  submitted  to  the  jury,  whidi 
returned  a  verdict  for  the  plaintiff,  and,  judgment  having  been 
entered  on  the  verdict,  the  defendant  has  appealed. 

The  defendant  company  in  its  second  assignment  alleges  error 
in  the  court's  answer  to  its  fourth  point,  which  is  as  follows : 
"The  plaintiff  has  failed  to  show  any  damage  which  is  peculiar 
to  himself  and  different  in  kind  and  degree  from  and  beyond  that 
which  is  sustained  by  the  general  public."  The  court's  answer 
was:  "It  is  for  the  jury  to  determine  whether  the  plaintiff  has 
suffered  any  damage  peculiar  to  himself."  The  correctness  of 
this  answer  is  the  controlling  and  only  question  which  requires 
consideration  on  this  appeal.  The  counsel  for  the  defendant  con- 
tends that  the  question  was  one  of  law  and  not  of  fact  to  be  de- 
termined by  the  jury.  In  this  we  do  not  concur.  In  his  charge 
the  learned  trial  judge  said :  "The  Pennsylvania  Railroad  Com- 
pany has  under  different  acts  of  assembly  been  clothed  with  the 
right  and  authority  to  change  and  alter  a  public  road  in  order  to 
make  improvements  on  its  roadbed  or  for  the  better  operation  of 
its  railroad;,  but  it  is  also  provided  that,  if  it  does  change  and  alter 
a  public  road,  it  is  bound  to  furnish  the  traveling  public  with 
another  road  to  take  its  place ;  and  we  say  to  you,  further,  that 
if,  in  making  such  change  or  alteration,  the  company  damages 
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any  individual  in  a  manner  peculiar  to  that  individual  and  differ- 
ent in  kind  and  degree  from  and  beyond  that  which  is  sustained 
by  the  general  public,  the  company  would  be  liable  in  damages 
to  the  private  individual  so  injured.  It  is  not  the  duty  of  the 
railroad  company  to  make  a  better  way,  but  it  should  make  just 
as  good  a  way  as  was  in  place  before  the  change.  If,  therefore, 
you  believe  the  defendant  company,  in  making  the  change  which 
it  did,  damaged  the  plaintiff  in  a  way  peculiar  to  himself  and 
different  to  the  public,  then  we  say  to  you  he  can  recover;  if  it 
did  not,  then  he  cannot  recover." 

It  will  be  observed,  therefore,  that  under  the  pleadings  and  the 
charge  of  the  court  the  liability  of  the  defendant  company  for 
damages  in  the  case  depended  upon  the  question  whether  or  not 
in  the  reconstruction  of  the  public  road,  which  the  defendant 
company  had  taken  in  widening  its  railroad,  the  plaintiff  was 
damaged  **in  a  manner  peculiar  to  himself  and  different  in  kind 
and  degree  from  and  beyond  that  which  is  sustained  by  the 
general  public."  If  that  question  is  found  by  the  jury  on  suffi- 
cient evidence  in  the  affirmative,  the  defendant  would  be  liable, 
and  under  such  finding  the  defendant  company  could  not,  and  we 
do  not  understand  that  it  does,  deny  its  liability.  We  think 
there  was  ample  evidence  to  go  to  the  jury  on  the  question. 
There  was  testimony  to  the  effect  that  before  the  change  in  the 
highways  the  patrons  of  the  mill  approached  it  by  one  crossing 
and  departed  by  another,  and  that  either  was  convenient  and  safe 
and  afforded  easy  access  to  and  from  the  plaintiff's  mill.  Usually 
the  customer  approached  the  mill  with  his  grain  by  the  grade 
crossing  and  left  it  by  the  other  route.  On  the  other  hand, 
it  clearly  appears,  if  the  testimony  is  credible,  that  by  the  removal 
of  the  grade  and  overhead  crossings  and  the  construction  of  the 
new  road  the  mill  is  rendered  very  difficult  of  access,  if  not 
entirely  inaccessible,  by  two  and  four  horse  teams  in  conveying 
grain  to  the  mill  and  the  product  away  from  it ;  that  by  reason 
of  the  changes  and  resulting  present  conditions  the  former 
large  trade  of  the  mill  had  left  it,  and  thereby  made  the  property 
almost  valueless  for  milling  purposes.  It  is  manifest  from  the 
testimony,  if  that  is  credible,  that  the  injuries  to  the  plaintiff 
occasioned  by  the  destruction  of  the  former  roads  and  the  con- 
struction of  the  substitute  way  are  not  only  such  as  result  simply 
from  the  plaintiff  being  deprived  of  the  use  of  the  abandoned 
crossings  as  ways  of  passage  in  common  with  the  public,  but 
also  those  that  arise  from  the  destruction  of  his  valuable  milling 
property  by  rendering  it  inaccessible  to  the  public.  The  learned 
judge  was^  therefore,  clearly  right  in  submitting  the  question  to 
the  jury,  and  subsequently  in  not  disturbing  their  finding. 

The  learned  counsel  for  the  defendant  company  says  in  his 
printed  brief:  "The  gist  of  the  plaintiff's  contention,  therefore, 
was  that  the  defendant  company  had  not  reconstructed  the 
portion  of  the  public  road  'on  the  most  favorable  location  and 
in  as  perfect  a  manner  as  the  original  road,'  as  it  was  required 
by  its  charter  to  do."    It  is  suggested  that  the  remedy  for  such 
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an  injury  is  a  proceeding  under  the  act  supplementary  to  the 
defendant  company's  charter,  approved  March  20,  1849  (P.  L. 
196).  It  will  be  observed,  however,  that  the  question  raised  in 
the  contention  attributed  to  the  plaintiff's  counsel  is  not  raised 
by  the  material  averments  of  the  plaintiff's  statement  quoted 
above,  and  was  not  the  question  submitted  by  the  court  to  the 
jury.  The  issue  raised  by  the  pleadings  is  not  whether  the 
defendant  has  reconstructed  the  abandoned  highways  "on  the 
most  favorable  location  and  in  as  perfect  a  manner  as  the  origi- 
nal road,"  as  its  charter  required  it  to  do,  but  whether,  by  taking 
the  former  highways  and  in  reconstructing  the  substituted  way, 
the  injuries  resulting  to  the  plaintiff  are  peculiar  to  himself  and 
not  such  as  are  common  to  the  public.  In  affirming  defendant's 
point  the  trial  judge  told  the  jury  that  the  defendant  had  the 
right  to  abandon  the  two  crossings  and  to  substitute  therefor 
the  subway,  "if  the  jury  believe  that  the  defendant  company 
constructed  the  substituted  road  in  such  a  way  as  not  to  damage 
the  plaintiff  in  a  manner  peculiar  to  himself  and  different  in  kind 
and  degree  from  and  beyond  that  which  is  sustained  by  the 
general  public."  That  was  the  issue  presented  on  the  record  and 
determined  by  the  verdict  of  the  jur}^ 

We  may  say,  in  conclusion,  although  not  necessary  to  a  de- 
cision of  the  issues  involved  in  this  case,  that  we  entertain  no 
doubt  that  where,  in  the  improvement  of  its  road,  a  railroad  com- 
pany occupies  a  public  highway  and  supplies  another,  a  com- 
mon-law action  may  be  maintained  by  a  party  injured  thereby, 
whose  lands  have  not  been  taken  in  changing  the  site  of  the 
original  highway,  and  whose  injuries  are  peculiar  to  himself 
and  different  in  kind  and  degree  from  those  sustained  by  the 
general  public. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 


Yeaton  v.  Boston  &  M.  R.  R. 

(Supreme  Court  of  New  Hampshire,  Rockingham,  June   6,  1905.) 

[61  Atl.  Rep.  522.] 

Railroads — Crossing  Accident — Death — Last  Clear  Chance — Con- 
tributory Negligence.* — Where,  in  an  action  for  death  at  a  railroad 
crossing,  there  was  evidence  that  the  fireman  on  the  train  that  killed 
deceased  saw  him  from  a  time  when  the  train  was  900  feet  from  the 
crossing  until  the  moment  of  collision,  and  that  the  speed  of  the  train 

♦For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  and  negligence  after  the  discovery 
of  plaintiflF's  peril,  see  foot-notes  appended  to  Omaha  St  Ry.  Co.  v. 
Larson  (Neb.),  12  R.  R.  R.  643,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  643; 
foot-note  appended  to  Carter  v.  Southern  Ry.  Co.  (N.  Car.),  11  R. 
R.  R.  324,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  324;  foot-notes  appended  to 
Harrington  v.  Los  Angeles  Ry.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  191. 
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could  have  been  slackened,  and  the  collision  averted,  by  the  appli- 
cation of  the  brakes  at  the  time  deceased  attempted  to  cross  the 
track,  and  the  sole  ground  of  negligence  submitted  was  whether  de- 
fendant's servants,  on  observing  deceased's  proximity  to  the  railroad, 
did  all  that  they  ought  to  have  done  to  prevent  the  collision,  after 
they  knew  or  should  have  known  of  his  attempt  to  cross,  deceased's 
contributory  negligence  in  attempting  to  cross  in  front  of  the  ap- 
proaching train  was  immaterial. 

Same — Question  for  Jury. — Where  there  was  evidence  that  defend- 
ant's trainmen  could  have  slackened  the  speed  of  the  train  by  which 
deceased  was  killed  at  a  crossing  if  they  had  acted  when  they  knew  or 
ought  to  have  known  of  his  attempt  to  cross  in  front  of  the  train,  but 
did  not  do  so,  whether  they  could  or  ought  to  have  done  so  was  for 
the  jury. 

Same — Damages — Mental  SufFering.f — Under  Pub.  St.  1901,  c.  191, 
§  12,  providing  that  in  an  action  for  death,  c?»used  by  an  injury  com- 
plained of,  damages  for  mental  and  phy-^ical  pain  suffered  by  de- 
ceased in  consequence  of  the  in.iury  may  be  recovered  where  de- 
ceased was  killed  in  a  collision  at  a  railroad  crossing  by  reason  of 
defendant's  negligence  in  failing  to  slacken  the  speed  of  the  train,. 
his  administrator  was  entitled  to  recover  for  fright  or  mental  suffer- 
ing preceding  the  injury  caused  by  such  negligence,  if  any,  though  he 
could  not  recover  for  fright  due  to  deceased's  own  acts  in  driving  on 
the  track. 

Same — Argument  of  Counsel. — ^Where,  in  an  action  for  death  at  a 
railroad  crossing,  there  was  evidence  that  the  fireman  of  the  train 
that  struck  deceased  saw  him  at  least  800  feet  from  the  crossing, 
and  that  he  did  not  then  warn  the  engineer  of  deceased's  presence, 
it  was  not  error  for  plaintiff's  counsel  to  argue  therefrom  that  the 
fireman  did  not  notify  the  engineer  of  the  train  at  all. 

Transferred  from  Superior  Court;  Peaslee,  Judge. 

Action  on  the  case  by  Lucy  J.  Yeaton,  as  administratrix  of  the 
estate  of  Robert  Yeaton^  deceased,  against  the  Boston  &  Maine 
Railroad,  to  recover  for  decedent's  alleged  wrongful  death  at  a 
railroad  crossing.  A  verdict  was  rendered  in  favor  of  plaintiff, 
and  defendant  brings  exceptions.    Overruled. 

'^be  evidence  tended  to  show  that  Yeaton  drove  toward  the 
cf'^^sing  without  exercising  care  to  ascertain  whether  a  train  was 
approaching  until  he  was  within  30  feet  of  the  track.  At  that 
point  he  was  traveling  at  the  rate  of  4  miles  an  hour,  and  the 
train,  running  at  a  speed  of  40  miles  an  hour,  was  some  300  feet 
distant.  The  train  occupied  the  farther  one  of  two  tracks  which 
crossed  the  highway.    When  a  short  distance  from  the  crossing, 

tFor  the  authorities  in  this  series  on  the  question  whether  fright 
is  an  element  of  the  damages  recoverable  in  an  action  for  personal 
injuries,  see  foot-note  appended  to  Stewart  v.  Arkansas  So.  R.  Co. 
(U.).  13  R.  R.  R.  330,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  330. 

As  to  whether  the  sufferings  of  deceased  are  elements  of  the  dam- 
ages recoverable  for  his  death,  see  Gulf,  etc.,  Ry.  Co.  v.  Moore  (Tex.), 
3  R.  R.  R.  620,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  620  (under  Texas 
statute);  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  (Mich.),  11  Am.  & 
Eng.  R  Cas.,  N.  S.,  613;  note.  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  533; 
Oaks  V.  Maine  Cent.  R.  Co.  (Me.),  22  Am.  &  Eng.  R.  Cas.,  N.  S., 
100  (damages  not  recoverable  for  physical  suffering  of  deceased,  un- 
der Me.  St.  1891,  ch.  124) ;  Stuckey  v.  Atlantic  Coast-Line  R.  Co.  (S. 
Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  771. 

17  R  R  R— 11 
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the  horse  attempted  to  turn  down  the  track,  but  Yeaton  reined 
him  about,  and  urged  him  upon  the  crossing.  The  train  struck 
the  wagon  in  which  Yeaton  was  riding,  and  killed  him  instantly. 
The  fireman  saw  Yeaton  from  a  time  when  the  train  was  some 
900  feet  from  the  crossing  until  the  moment  of  the  collision. 
There  was  evidence  tending  to  show  that  the  speed  of  the  train 
could  have  been  slackened,  and  the  collision  averted,  by  the 
application  of  the  brakes  at  the  time  when  Yeaton  attempted  to 
cross  the  track.  There  was  a  conflict  of  testimony  as  to  when  the 
brakes  were  applied. 

The  only  ground  of  negligence  in  the  defendants  submitted 
to  the  jury  was  whether,  after  Yeaton  saw  the  train  and  began 
to  urge  his  horse,  their  servants  failed  to  use  all  available  means 
to  stop  the  train.  The  jury  were  instructed  that  the  trainmen 
had  a  right  to  presume  that  Yeaton  would  not  attempt  to  cross 
the  track  in  front  of  the  train,  until  it  became  obvious  that  he 
saw  the  train,  and  urged  his  horse  forward;  that  Yeaton's  care- 
lessness in  approaching  the  track  prevented  any  recovery  for 
the  failure  of  the  engineer  and  fireman  to  exercise  care  up  to 
the  time  they  ought  to  have  known  he  would  attempt  to  cross ; 
and  that  the  plaintiff  could  not  recover  unless  a  man  of  ordinary 
prudence  in  the  same  situation  would  have  attempted  to  cross, 
and  proceeded  in  crossings  as  Yeaton  did. 

The  defendants  excepted  to  the  denial  of  their  motions  for  a 
nonsuit  and  direction  of  a  verdict  in  their  favor,  to  an  instruction 
that  the  jury  might  consider  the  mental  suffering  of  the  deceased 
in  assessing  damages,  to  the  claim  of  the  plantiff*s  counsel  in  ar- 
gument that  she  was  entitled  to  recover  for  the  mental  anguish 
of  the  deceased  as  he  saw  death  approaching,  and  to  the  follow- 
ing statement  by  counsel  in  argument:  "When  the  fireman  saw 
Yeaton,  and  was  some  800  feet  from  the  crossing,  he  ought  to 
have  warned  the  engineer.  He  did  not  do  so,  and  from  that  fact 
I  argue  that  he  never  notified  the  engineer."  They  also  excepted 
to  the  refusal  of  the  court  to  give  the  following  requested  in- 
struction: "The  deceased,  in  attempting  to  cross  in  advance  of 
the  approaching  train  when  he  knew  the  train  was  coming,  was 
guilty  of  negligence,  and  no  recovery  can  be  had  in  this  action." 

Samuel  W,  Emery  and  Ernest  L.  Guptill,  for  plaintiff. 
Frink,  Marvin  &  Batchelder  and  John  W,  Kelley,  for  de- 
fendant. 

Parsons,  C.  J.  The  only  position  taken  in  support  of  the 
exceptions  to  the  refusal  to  order  a  nonsuit  or  a  verdict  or  to 
instruct  as  requested  upon  the  question  of  liability  is  that 
Yeaton's  attempt  to  cross  the  track  in  advance  of  the  approaching 
train  was  negligence,  which  must  prevent  a  recovery  in  this  suit. 
In  the  discussion  in  Gahagan  v.  Railroad,  70  N.  H.  441,  450,  50 
Atl.  146,  151,  55  L.  R.  A.  426,  it  was  said:  "The  plaintiff's 
negligent  occupation  of  the  track  did  not  authorize  the  defendants 
to  run  upon  and  injure  him,  if  by  care  they  could  have  avoided 
it.    *     *    *    If  the  engineer  knew,  or  ought  to  have  known. 
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that  the  plaintiff's  negligence  would  place  him  upon  the  cross- 
ing when  the  train  reached  it,  the  engineer  was  equally  bound 
to  avoid  the  collision  as  if  he  saw  the  plaintiff  actually  on  the 
track."  These  views  were  adopted  as  the  basis  of  the  decisions 
in  Little  f.  Railroad,  72  N.  H.  61,  62,  55  Atl.  190,  and  Parkinson 
V.  Railway,  71  N.  H.  28,  32,  51  Atl.  268.  The  sole  ground  of 
negligence  in  the  defendants  upon  which  the  case  was  submitted 
to  the  jury  was  whether  the  defendants'  servants  in  charge  of 
the  train,  observing  the  deceased's  proximity  to  the  railroad,  did 
all  they  ought  to  have  done  to  prevent  the  collision,  after  they 
knew,  or  ought  to  have  known,  of  his  attempt  to  cross  the  track. 
If  men  of  ordinary  prudence  in  the  position  of  the  defendants' 
servants  would  have  known  that  Yeaton's  act  would  place  him 
upon  the  crossing  at  the  time  the  train  would  reach  it  unless  they 
did  something  to  check  the  speed  of  the  train,  and  could  and 
would  have  avoided  the  collision,  the  failure  of  the  trainmen  to 
act  with  ordinary  prudence  was  the  legal  cause  of  the  injury. 
Upon  the  only  ground  of  negligence  charged  against  the  defend- 
ants, Yeaton's  conduct  in  attempting  to  cross  under  the  circum- 
stances, whether  prudent  or  otherwise,  was  immaterial.  The 
defendants  had  no  right  to  kill  him  for  his  mistake  in  judgment, 
even  if  the  error  was  one  that  a  prudent  man  would  have  avoided. 
The  defendants  are  equally  liable,  whether  the  injury  was  will- 
fullv  or  negligently  inflicted.  Felch  v.  Railroad,  66  N.  H.  318, 
320;  29  Atl.  557. 

There  was  evidence  that  the  trainmen  could  have  slackened 
the  speed  of  the  train  if  they  had  acted  when  they  knew,  or 
ought  to  have  known,  of  Yeaton's  attempt  to  cross  before  it. 
Whether  they  could  or  ought  to  have  done  so  was  for  the  jury. 
The  defendants  were  not  injured  by  the  submission  of  the  ques- 
tion of  the  plaintiff's  care  in  attempting  to  cross  the  track,,  even 
if  there  were  no  evidence  upon  which  it  could  be  found  that 
a  man  of  ordinary  prudence  would  have  made  the  attempt. 
The  ruling  required  tiie  jury  to  find  a  fact  not  material  to  the 
plaintiff's  case  to  entitle  her  to  a  verdict.    The  defendants  cannot 
complain  of  the  additional  burden  placed  upon  the  plaintiff.     If 
the  negligence  charged  against  the  defendants  had  been  failure 
to  give  the  warning  signals,  or  to  maintain  a  flagman,  or  other 
prior  fault,  the  question  of  Yeaton's  care  in  attempting  to  cross 
would  have  been  material ;  but,  as  it  is  not,  it  is  useless  to  consider 
whether  there  was  evidence  upon  which  the  act  could  be  found 
careful.    When  both  parties  are  present,  and  due  care  on  the 
part  of  cither  at  the  time  would  have  prevented  the  injury,  the 
manner  in  which  the  dangerous  situation  was  created  is  imma- 
terial, except  as  one  of  the  circumstances  by  which  the  requisite 
degree  of  care  is  to  be  determined.    A  plaintiff  who,  by  care,  can- 
not escape  from  the  danger  his  own  negligence  has  created,  can 
recover  of  one  who,  by  care,  could  have  prevented  the  injury, 
even  if  his  inability  to  protect  himself  arises  from  his  own  prior 
negligence.    Nashua  Iron  and  Steel  Co.  v.  Railroad,  62  N.  H. 
159, 164.    It  could  be  found  that  Yeaton  did  all  a  prudent  man 
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could  do  after  he  decided  to  cross.  His  inability  to  protect 
himself  after  such  decision  arises  from  his  mistaken  judgment 
that  it  was  safe  or  best  for  him  to  make  the  attempt,  for  there 
is  no  evidence  or  suggestion  that  he  intended  to  commit  suicide. 
If  his  mistaken  judgment  was  due  to  failure  to  carefully  observe 
or  weigh  the  evidence  presented  by  the  situation,  and  was  negli- 
gence, such  conclusion  rendered  him  unable  to  protect  himself^ 
precisely  as  if  he  had  been  unable  for  any  other  reason  to  exer- 
cise the  judgment  of  a  prudent  man.  The  defendants,  knowing 
the  situation,  were  required  to  exercise  such  care  as  prudent  men 
in  their  situation,  with  the  knowledge  they  had,  would  exercise. 
Wheeler  v.  Railway,  70  N.  H.  607,  50  Atl.  103,  54  L.  R.  A.  955 ; 
Edgerly  z\  Railroad,  67  N.  H.  312,  36  Atl.  558;  Batchelder  v. 
Railroad,  72  N.  H.  528,  530,  57  Atl.  926.  If  their  exercise  of 
such  care  would  have  prevented  the  injury,  their  failure  to  so 
act  is  its  sole  legal  cause. 

Whether  the  expression,  "the  mental  and  physical  pain  suf5fered 
by  him  in  consequence  of  the  injury,"  as  one  of  the  elements 
proper  for  consideration  in  assessing  the  damages  in  an  action 
where  death  results  from  the  injury  complained  of  (Pub.  St. 
1901,  c.  191,  §  12),  refers  merely  to  mental  pain  resulting  from 
the  physical  injury,  is  not  important.  The  items  of  damage 
mentioned  are  not  exclusive,  but  additional,  and  are  to  be  consid- 
ered "in  connection  with  other  elements  allowed  by  law."  It 
is  not  contended  that  mental  pain  preceding  a  physical  injury, 
when  caused  by  a  wrongful  act  or  neglect  which  results  in  such 
physical  injury,  is  not  an  element  of  damage  allowed  by  law. 
The  section  is  a  redraft  of  the  provision  as  to  damages  found 
in  section  1,  c.  71,  p".  454,  Laws  1887,  without  intent  to  change 
the  meaning.  Comm'rs*  Rep.  P.  S.,  pp.  iii,  615.  When  the  com- 
missioners used  the  word  "injury"  in  place  of  "wrongful  act  or 
neglect,"  found  in  the  earlier  statute,  if  they  did  not  understand 
the  terms  were  identical,  the  addition  of  the  general  clause 
quoted  establishes  that  no  change  in  meaning  was  intended  or 
made.  The  deceased,  by  his  own  carelessness,  found  himself 
in  a  dangerous  position  near  the  track.  Either  prudently  or 
carelessly  he  attempted  to  cross  in  front  of  the  train.  He  cannot 
recover  for  fright  due  to  his  own  acts,  whether  careless  or  pru- 
dent. Recovery  can  be  had  only  for  injury  resulting  from  the 
negligence  charged  against  the  defendants — ^the  failure  ta 
slacken  the  speed  of  the  train.  If  such  negligence  caused  him 
any  fright  or  mental  suffering  preceding  the  injury,  such  mental 
pain  was  properly  considered  on  the  question  of  damages.  It 
appears  to  be  conceded  that  there  was  evidence  of  mental  pain 
preceding  the  injury.  If  the  instructions,  as  applied  to  the 
facts,  did  not  confine  the  attention  of  the  jury  to  mental  suffering 
chargeable  to  the  defendants'  fault,  they  might  properly  have 
been  more  definite  in  this  respect.  If  the  instructions  were  not  as 
definite  as  they  might  have  been,  there  was  no  request  to  make 
them  more  definite.  The  general  objection  that  there  could  be 
no  recovery  for  mental  pain  preceding  the  physical  injury  cannot 
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be  sustained.  This  conclusion  disposes  of  the  exception  to  the 
argument  of  counsel  upon  this  point. 

The  only  remaining  exception  relied  upon  in  the  defendants' 
brief  is  to  the  statement  made  in  argument  by  counsel  that,  when 
the  fireman  saw  Yeaton,  and  was  some  800  feet  from  the  cross- 
ing, he  ought  to  have  warned  the  engineer ;  that  he  did  not  do  so ; 
and  the  argument  from  that  fact  that  the  fireman  never  notified 
the  engineer.  This  suggestion  did  not  misstate  the  evidence. 
There  was  evidence  that  the  fireman  saw  Yeaton  at  least  that 
distance  from  the  crossing.  What  he  ought  to  have  done  under 
the  circumstances  was  an  inference  of  fact  to  be  found  by  the 
jury,  as  to  which  counsel  could  urge  upon  their  attention  his 
view  as  to  the  finding  which  should  be  made.  The  conduct  of  the 
fireman  in  one  part  of  the  transaction  may  have  had  some  tend- 
ency to  show  what  it  was  in  another  part.  Whether  the  sug- 
gested inference  should  be  drawn  was  for  the  jury. 

Other  exceptions  reported  have  not  been  argued,  and  are 
understood  to  be  waived.  They  do  not  appear  to  present  any 
question  which  requires  consideration. 

Exceptions  overruled.     All  concurred. 


Coats  v.  Seattle  Electric  Co. 

(Supreme  Court  of  Washington,  July  29,  1905.) 
[81  Pac.  Rep.  830.] 


Street  Railroads — Persons  on  Track — Injuries — Contributory  Neg- 
ligence.*— Where  plaintiff,  while  driving  on  defendant's  street  rail- 
way track,  in  order  to  avoid  a  car  coming  toward  him,  deliberately 
crossed  over  to  the  opposite  track  in  front  of  a  car  he  had  seen  ap- 
proaching from  the  rear,  without  looking  to  see  where  such  car  was, 
and,  if  he  had  looked,  he  would  have  seen  that  it  was  upon  him,  and 
he  was  struck  and  injured  thereby,  he  was  guilty  of  such  contribu- 
tory negligence  as  precluded  a  recovery. 

Appeal  from  Superior  Court,  King  County;  George  E.  Mor- 
ris, Judge. 

Action  by  Arthur  W.  Coats  against  the  Seattle  Electric  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Wooten  &  Welch,  for  appellant. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for  respondent. 

MouNT^  C.  J.  Action  for  personal  injuries.  The  plaintiff 
was  nonsuited  below  on  motion  of  the  defendant  at  the  close  of 
plaintiff's  evidence.     The  facts,  as  shown  by  the  record,  are 

*For  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  railroad 
tracks  in  front  of  a  train  or  car  which  was  seen  by  the  traveler  to 
be  approaching  before  he  made  the  attempt,  see  foot-notes  appended 
to  Lambert  v.  Southern  Pac.  R.  Co.  (Cal.),  14  R.  R.  R.  575,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  575;  Hornstein  v.  Rhode  Island  Co.  (R.  I.),  14 
R.  R.  R.  401,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  401. 
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substantially  as  follows:  The  respondent  operates  a  double  line 
of  street  railway  on  Jackson  street  in  the  city  of  Seattle.    This 
street  runs  east  and  west,  and  was  paved  with  lumber  between  the 
outer  rail  of  the  two  tracks.     The  remainder  of  the  street  on 
each  side  of  the  railway  line  was  very  muddy,  almost  impassable, 
so  that  teams  traveling  along  the  street  used  the  portion  occupied 
by  the  railway.    On  the  evening  of  December  14,  1903,  at  about 
6 :30  o'clock,  the  appellant  was  driving  an  express  wagon,  drawn 
by  one  horse  east  on  this  street  between  Twentieth  and  Twenty- 
First  avenues.    He  was  following  the  line  of  track  on  the  north, 
or  left-hand,  side  of  the  street.     Just  as  he  passed  Twentieth 
avenue,  he  saw  a  car  coming  toward  him  from  the  east  on  the 
track  on  which  he  was  traveling.     He  looked  back,  and  saw 
another  car  coming  behind  him,  on  the  south,  or  right-hand, 
track.    This  last-mentioned  car  was  SO  or  60  yards  away.    The 
distance  of  the  car  in  front  is  not  mentioned,  but  plaintiff  says : 
"I  had  to  get  out  of  tlie  way,  and  when  I  saw  it  on  the  track,^ 
and  just  as  I  had  pulled  out  onto  the  other  track,  why,  the  other 
one  struck  me,  and  I  don't  remember  anything  about  it."     The 
night  was  very  dark,  but  there  were  street  lights  at  the  street  in- 
tersections. Appellant  had  used  this  street  before,  and  had  always 
driven  on  the  street  car  tracks.     He  was  about  one-third  of  the 
way  between  Twentieth  and  Twenty-First    avenues    when    he 
turned  to  cross  the  track.     At  the  time  he  turned  to  cross  the 
track  he  did  not  look  to  see  where  the  car  was  which  was  com- 
ing behind  him.     This  car  struck  his  wagon  in  the  rear,  and 
injured  the  appellant  quite  severely.     Appellant  heard  no  bells 
or  gongs  sounded.     The  appellant  was  the  only  witness  who- 
testified  as  to  the  manner  in  which  the  accident  occurred.    One 
witness,  who  was  a  passenger  on  the  car  which  caused  the  injury, 
and  who  was  standing  on  the  rear  platform,  stated  that  the  car 
was  running  at  the  time  not  less  than  25  miles  per  hour,  and  that 
he  heard  no  bell  sounded.     Another  witness,  who  was  on  the 
same  car,  said  the  car  was  running  very  fast — faster  than  usual 
— and  there  was  no  gong  sounded.    The  whole  of  the  evidence 
upon  the  question  of  negligence  of  respondent  is  very  slight ;  but 
assuming,  for  the  purposes  of  this  case,  that  there  was  sufficient 
to  go  to  the  jury  because  of  the  excessive  rate  of  speed  of  the 
car  and  because  no  bells  were  sounded,  yet  the  appellant's  own 
evidence  shows  clearly  and  beyond  question  that  he  was  grossly 
negligent  in  driving  his  horse  and  wagon  directly  in  front  of  the 
car  which  injured  him.    He  knew  the  car  was  coming  from  be- 
hind, and  was  near  to  him,  yet  he  did  not  look  to  see  where  it 
was,  and  just  as  he  pulled  onto  the  track,  and  before  he  had 
time  to  get  off,  it  struck  his  wagon.    If  he  had  looked,  he  could 
have  seen  that  the  car  was  upon  him,  and  that  he  could  not 
cross  the  track  to  the  right  without  imminent  danger.    This  case 
is  substantially  the  same  as  Criss  z'.  Seattle  Electric  Co.  (Wash.) 
80  Pac.  525.    The  lower  court  properly  directed  a  nonsuit. 
The  judgment  is  affirmed. 

Crow,  Rudkin,  Fullerton,  Hadi^ky,  and  Root,  JJ.,  concur. 
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Colorado  &  S.  Ry.  Co.  v.  Thomas. 

(Supreme  Court  of  Colorado,  June  5,  1905.) 

[81  Pac.  Rep.  801.] 


Accident — Care  Required.* — ^Where  deceased's 
sight  and  hearing  while  approaching  a  railroad  crossing  at  which  he 
was  killed  were  obstructed,  it  was  his  duty  to  resort  to  other  means 
to  ascertain  whether  a  train  was  approaching,  and,  after  passing  the 
obstruction,  to  stop,  look,  and  listen. 

Same — ^Discovered  Peril. — Where,  in  an  action  for  death  at  a  rail- 
road crossing,  it  was  conclusively  shown  that  it  was  impossible  for 
the  engineer  to  avoid  collision  after  he  saw  the  vehicle  in  which  de- 
ceased was  riding  approaching  the  track,  by  the  exercise  of  the 
Qtmost  degree  of  care,  it  was  error  for  the  court  to  submit  the  issue 
of  discovered  peril  to  the  jury. 

Same — Negligence  of  Driver — Concurring  Negligence.f — ^Where  de- 
ceased was  riding  with  T.  as  his  guest  at  the  time  both  were  killed  by 
being  struck  by  a  train  at  a  crossing,  and  deceased  joined  with  T.  in 
attempting  to  drive  the  horse  across  in  front  of  the  train  without 
stopping  or  exercising  any  care  to  avoid  an  accident,  no  recovery 
could  be  had  for  decedent's  death  against  the  railroad  company, 
though  the  negligence  of  T.  was  not  imputable  to  him. 

Appeal  from  District  Court,  Arapahoe  County;  John  I.  Mul- 
lins,  Judge. 

Action  by  Luella  A.  Thomas  against  the  Colorado  &  Southern 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

Dines  &  IV  hit  ted  (/.  G,  McMurry,  of  counsel)^  for  appellant. 
T.  W.  Hoyt,  Clay  B,  Whitford,  and  Henry  £.  May,  for  ap- 
pellee. 

GoDDARD^  J.  1.  This  is  an  action  by  Luella  A.  Thomas  against 
the  Colorado  &  Southern  Railway  Company  to  recover  damages 
for  the  death  of  her  husband,  which  occurred  October  15,  1900, 
at  a  point  where  West  Colfax  avenue  crosses  what  is  known  as 
the  "Colorado  &  Southern  and  Santa  Fe  Joint  Track,"  in  the 
city  of  Denver.    About  1 1  o'clock  at  night  the  decedent,  in  com- 

•For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  traveler  before  crossing  a  railroad  where  the  view  of 
approaching  trains  is  obstructed,  see  foot-note  appended  to  Gold- 
mann  v.  Milwaukee  Elec.  Ry,  &  L.  Co.  (Wis.),  14  R.  R  R  582,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  582;  Giardina  v.  St.  Louis  &  M.  R  Ry. 
Co.  (Mo.),  14  R.  R  R.  579,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  579;  Golin- 
vaux  V.  Burlington,  C.  R.  &  N.  R  Co.  (Iowa),  14  R.  R.  R.  185,  37 
Am.  &  Eng.  R  Cas.,  N.  S..  185. 

fFor  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, see  foot-note  appended  to  McKernan  v.  Detroit  Citizens  St. 
Ry.  Co.  (Mich.),  15  R.  R  R.  400,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  400; 
Indianapolis  St.  Ry.  Co.  v.  Johnson  (Ind.),  15  R.  R.  R.  445,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  445;  Lightfoot  v.  Winnebago  Traction  Co. 
(Wis.).  14  R  R.  R  1,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Evensen  v.  Lex- 
ington &  B.  St.  Ry.  Co.  (Mass.),  14  R  R  R.  159,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  159. 
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pany  with  one  Lester,  was  riding  west  on  Colfax  avenue  in  a 
light  open  buggy.  At  the  place  mentioned  a  train  operated  by 
appellant,  coming  from  the  south,  struck  the  horse  and  buggy  and 
killed  both  Lester  and  Thomas.  About  200  feet  east  of  this 
point  the  South  Park  tracks  cross  the  avenue.  From  this  cross- 
ing a  train  approaching  from  the  south  may  be  seen  about  a  mile 
distant,  and  while  passing  north  for  a  distance  of  about  three- 
quarters  of  a  mile.  Between  the  South  Park  tracks  and  the  place 
of  the  accident  a  power  house  and  coal  bin  are  situated  on  the 
south  side  of  the  avenue,  which  obstruct  the  view  of  an  ap- 
proaching train  from  one  passing  west  along  the  avenue  for  a 
distance  of  about  100  to  150  feet.  After  passing  the  power 
house,  and  at  a  distance  of  25  feet  from  the  outer  rail  of  the 
track  upon  which  the  train  was  running  at  the  time,  there  is  an 
unobstructed  view  south  along  the  track  for  a  distance  of  at 
least  225  feet,  and  at  a  point  20  feet  from  the  outer  rail  for  a 
distance  of  1,000  feet.  Two  witnesses  (Henry  F.  Wilson  and 
his  wife.  Bertha  C.  Wilson)  testify  that  on  the  night  of  the  acci- 
dent they  were  on  the  avenue  where  the  South  Park  tracks  cross 
the  same,  and  saw  the  decedent  and  Lester  pass  west  along  the 
avenue,  driving  at  a  pretty  fast  trot ;  that  they  heard  the  whistle, 
and  saw  the  train  coming,  and  heard  the  parties  in  the  buggy 
say,  "We  will  beat  the  *  *  *  over  the  crossing;"  that  they 
urged  the  horse  to  a  more  rapid  pace,  and  did  not  check  their 
speed  until  they  were  struck  by  the  train.  William  E.  Brown 
testified  that  he  was  passing  along  Colfax  avenue  at  the  end  of  an 
ice  plant  which  stands  just  east  of  the  South  Park  tracks,  and  saw 
the  two  men  in  the  buggy  as  they  passed  the  west  end  of  the 
ice  plant,  and,  as  the  whistle  blew,  heard  the  one  who  was 
looking  up  the  track  say,  "The  train  is  coming,"  and  the  other 
say,  "Hurry  up  and  get  across  the  track ;"  that  they  then  urged 
their  horse  into  a  fast  trot,  and  did  not  decrease  its  speed  until 
they  struck  the  train.  The  fact  that  the  horse  was  driven  on  a 
trot  while  going  towards  the  crossing  as  corroborated  by  one 
of  plaintiff's  witnesses.  In  addition  to  the  testimony  of  witnesses, 
it  is  demonstrated  by  physical  facts  that  the  horse  collided  with 
the  side  of  the  locomotive,  and  was  not  struck  by  the  pilot.  There 
is  no  testimony  that  in  the  slightest  degree  militates  against  the 
testimony  of  the  Wilsons  and  Brown  as  to  any  material  facts 
testified  to  by  them,  nor  any  circumstances  developed  in  the 
case  that  throws  discredit  upon  their  evidence ;  and  we  are  unable 
to  perceive  any  reason  that  warranted  the  jury  in  disregarding 
their  testimony  and  all  the  admitted  circumstances  surrounding 
the  case,  and  base  their  verdict  on  some  undiscemible  inference 
or  conjecture.  Whether  Thomas  and  Lester  heard  the  whistle 
and  saw  the  train,  as  stated  by  these  witnesses,  or  not,  the  fact 
remains  that  they  drove  with  more  or  less  speed  from  the  South 
Park  tracks  to  the  place  of  the  disaster  without  stopping,  and 
apparently  without  looking  or  listening  for  the  approaching 
train,  and  without  the  slighest  manifestation  of  that  reasonable 
care  or  common  prudence  that  the  circumstances  demanded  and 
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that  the  law  exacts.     The  duty  that  the  law  imposes  upon  a 
person  approaching  a  railway  crossing  is  well  settled  by  the 
decisions  of  this  court.    Railway  Co.  v.  Crisman,  19  Colo.  30,  34 
Pac  286;  Railroad  Co.  v.  Nuney,   19  Colo.  36,  34  Pac.  288; 
Railroad  Co.  v.  Gustafson,  21  Colo.  393,  41  Pac.  505.    Counsel 
for  appellee  insist  that  the  decedent  was  excused  from  looking 
and  listening  because  the  noise  created  by  the  power  house  would 
prevent   his   hearing  the   approaching  train,   and   the   building 
would  have  prevented  him  from  seeing  the  train  if  he  had  looked. 
Under  such  circumstances,  it  was  his  duty  to  resort  to  other 
means  of  ascertaining  whether  a  train  was  approaching,  and 
it  was  clearly  his  duty  after  passing  this  obstruction  to  stop,  look, 
and  listen.    Had  he  done  so,  he  would  have  seen  the  train  in  time 
to  avoid  the  accident.    As  was  said  in  Seefeld  v.  C,  M.  &  St.  P. 
Ry.  Co.,  70  Wis.  216,  35  N.  W.  278,  5  Am.  St.  Rep.  168,  and 
quoted  in  Railway  Co.  v,  Crisman,  supra:    "If  the  view  of  a 
traveler  on  the  highway  approaching  a  railroad  crossing  is  so 
obstructed  that  he  cannot  see  an  approaching  train  in  time  to 
stop  his  team  before  colliding  with  it,  if  he  knows  that  a  train 
is  due  at  such  crossing  at  or  about  such  time,  and  if  he  is  unable 
to  hear  the  approaching  train  when  his  team  is  in  motion,  whether 
by  reason  of  the  force  and  direction  of  the  wind  or  of  noises  in 
the  vicinity,  whether  made  by  his  own  wagon  or  by  other  causes, 
ordinary  care  requires  him  to  stop  his  team  while  he  may  do 
so,  and  listen  for  the   train."    And   as   was   said   in   Brady   v, 
Toledo,  etc.,  Co.  (Mich.)  45  N.  W.  1110,  speaking  of  the  plain- 
tiff's duties  under  the  circumstances:   "He  had  no  right  to  close 
his  ears,  and  drive  along  without  stopping,  when  he  must  have 
known  that  the  noise  of  his  wagon  and  of  the  mill  would  shut  off 
the  sound  from  the  approaching  train."    Lester  and  decedent  not 
only  failed  to  observe  these  reasonable  and  necessary  precau- 
tions, but,  with  an  utter  disregard  of  the  inevitable  consequences, 
drove  recklessly  into  danger.     In  these  circumstances,  it  is  un- 
necessary to  determine' whether  the  appellant  was  guilty  of  the 
acts  of  negligence  charged,  since  the  actual  and  gross  neglect 
of  Lester  and  the  decedent  directly  contributed  to  produce  the 
injury  complained  of.     Instruction  No.  3,  while  correct  as  an 
abstract  proposition  of  law,  was  misleading.     It  is  conclusively 
shown  by  the  evidence  that  it  was  impossible  for  the  engineer 
to  avoid  the  collision,  after  he  saw  the  situation  of  decedent,  by 
the  exercise  of  the  utmost  degree  of  care.    It  was  therefore  error 
to  submit  that  proposition  of  law,  in  the  absence  of  any  facts  to 
which  it  could  be  applied. 

2.  It  is  contended  by  counsel  for  appellee  that,  notwithstanding 
Lester  may  have  been  guilty  of  contributory  negligence  that 
would  prevent  a  recovery  for  his  death,  it  appearing  that  the 
plaintiff's  husband,  Thomas,  was  merely  driving  with  Lester 
gratuitously  upon  his  invitation,  and  having  no  control  of  the 
movements  of  the  horse,  the  contributory  negligence  of  Lester 
would  not  prevent  a  recovery  by  the  plaintiff.  The  court  below 
instructed  ihe  jury  to  this  effect.    The  evidence  is  conflicting  as 
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to  whether  Lester  or  Thomas  was  driving  the  horse,  but  we 
think  the  jury  were  justified  in  finding  that  Lester  was  driving, 
and  that  Thomas  was  riding  in  the  buggy  at  his  invitation,  and  we 
shall  assume  this  to  be  the  fact  in  deciding  the  question  of  law 
presented  by  this  instruction.  Upon  the  question  of  imputable 
negligence,  as  applicable  to  occupants  of  private  conveyances, 
there  is  much  conflict  among  authorities,  and  we  think  the 
weight  of  authority  supports  the  rule  that  a  person  injured  by  the 
negligence  of  a  defendant  and  the  contributory  negligence  of 
one  with  whom  the  injured  person  is  riding  as  guest  or  com- 
panion is  that  such  negligence  is  not  imputable  to  the  injured 
person ;  but  there  is  a  well-recognized  exception  to  this  rule  when 
the  injured  person  is  in  a  position  to  exercise  authority  or  control 
oVer  the  driver,  or  is  guilty,  or  fails  to  exercise  such  care  under 
the  circumstances  as  he  could  and  should  exercise  under  the 
particular  circumstances  to  protect  himself.  This  exception  is 
recognized  in  the  following  cases :  Township  of  Crescent  v.  An- 
derson, 114  Pa.  643,  8  Atl.  379,  60  Am.  Rep.  367;  Dean  v,  Penn- 
sylvania R.  Co.,  129  Pa.  514,  524,  18  Atl.  718,  6  L.  R.  A.  143,  15 
Am.  St.  Rep.  733 ;  Brickell  v,  N.  Y.  C.  &  H.  R.  R.  Co.,  120  N. 
Y.  290,  24  N.  E.  449,  17  Am.  St.  Rep.  648;  and  other  cases  that 
might  be  cited. 

Counsel  for  appellee  call  our  attention  to  Dyer  v,  Erie  Ry. 
Co.,  71  N.  Y.  228,  and  we  are  especially  asked  to  read  this  opin- 
ion, not  only  upon  this  particular  point,  but  also  upon  the  point 
that  it  was  not  incumbent  upon  Mr.  Thomas  to  stop,  look,  or 
listen  for  the  train,  if  the  view  was  so  obstructed  that  he  and 
Lester  could  not  see  it  if  they  did  stop  and  look.  We  have  com- 
plied with  counsel's  request,  and  have  carefully  read  this  opinion, 
as  well  as  numerous  other  cases  upon  the  subject,  and  find  that  it 
clearly  supports  counsel's  contention  that  the  negligence  of 
Lester  is  not  imputable  to  Thomas.  We  also  find  that  upon  the 
other  proposition  it  is  directly  opposed  not  only  to  the  decisions 
of  our  own  court,  but  to  the  great  weight  of  authority  in  this 
country.  In  the  later  case  of  Brickell  v,  N.  Y.  C.  &  H.  R.  Co., 
supra,  the  same  court  recognizes  the  exception  to  the  rule,  as 
above  stated.  This  case  is  very  like  the  case  under  consideration. 
The  plaintiff  was  riding  and  occupying  the  same  seat  with  the 
driver  of  a  single  horse  before  a  buggy  wagon,  and  paid  the 
driver  for  carrying  him  a  short  distance  from  the  station  on  the 
Central  Road  to  the  village  of  Palmyra.  In  crossing  an  inter- 
vening railway  track,  the  collision  occurred.  The  time  was  in 
the  early  part  of  the  afternoon,  and  it  had  been  snowing  some- 
what before,  and  the  wind  was  blowing  while  plaintiff  was  being 
carried  in  the  buggy,  with  the  top  raised  and  closed,  except  its 
front,  to  the  crossing.  The  evidence  was  to  the  effect  that  the 
railway  track  could  be  seen  for  a  good  distance  at  many  points 
on  the  route,  and  especially  on  the  south  end  of  the  bridge,  which 
the  plaintiff  and  his  driver  crossed  in  reaching  the  crossing 
where  the  collision  took  place,  at  a  distance  of  100  or  200  feet 
from  the  bridge;  that  the  plaintiff  and  driver  made  no  further 
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effort  after  leaving,  and  while  passing  over  the  space  between  the 
bridge  and  the  crossing,  to  learn  whether  a  train  of  cars  might 
be  approaching,  but  drove  along  till  they  got  within  about  30 
yards  of  the  crossing,  when  they  or  the  horse  (probably  the 
horse)  first  heard  the  sound  of  the  train  approaching  the  cross- 
ing. It  does  not  appear  what  the  plaintiff  and  driver  were  en- 
gaged in  up  to  this  point  from  the  time  of  leaving  the  south  end 
of  the  bridge.  Potter,  J.,  who  delivered  the  opinion  of  the 
court,  said :  "The  evidence  in  this  case  indicates  to  my  mind  not 
merely  a  failure  to  show  that  absence  of  freedom  from  contribu- 
tory negligence  which  is  necessary  to  be  shown  upon  the  behalf 
of  the  plaintiff  in  order  to  sustain  a  recovery  for  negligence  upon 
the  part  of  a  railroad  company,  but  clearly  and  beyond  any  ques- 
tion the  actual  existence  of  negligence  of  the  driver  and  of  the 
plaintiff  which  contributed  to  the  plaintiff's  injury.  The  excuse 
attempted  to  be  set  up  for  such  conduct,  that  the  top  of  the  bugg^ 
and  the  snow  and  wind  rendered  it  more  difficult  to  hear  the  noise 
of  an  approaching  train,  seems  to  prove  and  emphasize  their  care- 
lessness and  want  of  attention  in  making  an  effort  under  those 
circumstances  to  learn  there  was  no  train  approaching  the  cross- 
ing. *  *  *  They  were  called  upon  to  use  more  than  ordinary 
prudence  in  effecting  the  crossing  under  such  circumstances.*' 
And  further,  speaking  to  the  particular  question  now  under  con- 
sideration: "The  rule  that  the  driver's  negligence  may  not  be 
imputed  to  the  plaintiff  should  have  no  application  to  this  case. 
Such  rule  is  only  applicable  to  cases  where  the  relation  of  master 
and  servant  or  principal  and  agent  does  not  exist,  or  where  the 
passenger  is  seated  away  from  the  driver,  or  is  separated  from 
the  driver  by  an  inclosure,  and  is  without  opportunity  to  discover 
danger  and  to  inform  the  driver  of  it.  *  *  *  It  is  no  less  the 
duty  of  the  passenger,  where  he  has  the  opportunity  to  do  so, 
than  of  the  driver,  to  learn  of  danger,  and  avoid  it,  if  practicable. 
The  plaintiff  was  sitting  upon  the  seat  with  the  driver,  with  the 
same  knowledge  of  the  road,  the  crossing,  and  environments, 
and  with  at  least  the  same,  if  not  better,  opportunity  of  discover- 
ing dangers  that  the  driver  possessed,  and  without  any  embarrass- 
ment in  communicating  them  to  him."  The  rule  in  such  case  is 
laid  down  in  Hoag  v.  N.  Y.  C.  &  H.  R.  R.  Co..  Ill  N.  Y.  199,  18 
N.  E.  648,  where  a  husband  and  wife  were  sitting  upon  the  same 
seat  in  a  vehicle  driven  by  the  husband,  and  both  were  killed  by  a 
collision  at  a  crossing;  and,  »in  an  action  brought  against  the 
railroad  company,  it  was  held  "that  she  had  no  right,  because 
her  husband  was  driving,  to  omit  some  reasonable  and  prudent 
effort  to  see  for  herself  that  the  crossing  was  safe."  We  quote 
thus  extensively  from  the  Brickell  Case  not  only  because  of  the 
similarity  of  its  facts  to  those  in  the  case  at  hand,  but  because 
it  is  a  decision  of  a  court  that  has  uniformly  announced  the 
general  rule  as  to  the  nonimputability  of  the  negligence  of  a 
driver  to  a  passenger  under  different  circumstances.  In  Dean  v. 
Pennsylvania  R.  Co.,  supra,  Dean  was  riding  by  invitation  in 
a  lumber  wagon  driven  by  one  William  Fields;  and  the  court, 
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after  a  very  full  discussion  and  citation  of  authorities  upon  the 
question  of  imputable  nej^ligence,  says:  "In  some  of  the  states, 
a.?  in  Wisconsin,  Michigan,  and  Iowa,  a  distinction  would  appear 
to  have  been  taken  between  a  public  and  a  private  conveyance; 
and,  as  an  examination  of  the  cases  cited  will  show,  it  has  been 
there  held  that  when  the  injured  person  is  riding  in  a  private  con- 
veyance by  invitation  of  the  driver,  and  without  compensation, 
the  driver  will  be  regarded  as  his  agent,  and  upon  that  ground 
the  negligence  of  the  latter  is. imputed  to  the  former.  In  Penn- 
sylvania, New  York,  Ohio,  Minnesota,  and  other  states,  this 
doctrine  of  agency  is  expressly  repudiated,  and  it  is  held  that  in 
such  cases  the  driver's  negligence  cannot  be  so  imputed."  And 
farther  on,  and  speaking  as  to  the  particular  case  then  under  dis- 
cussion, the  court  says,  "We  are  clearly  of  opinion  that,  if  Dean 
himself  was  guilty  of  no  negligence,  the  negligence  of  Fields 
cannot  be  imputed  to  him;"  and  after  referring  to  and  distin- 
guishing the  case  of  Carlisle  v,  Brisbane,  113  Pa.  544,  6  Atl.  372, 
57  Am.  St.  Rep.  483,  it  is  said :  "Here^  however,  the  facts  are  of 
a  different  character.  Dean  knew  the  locality  well;  he  had 
crossed  the  tracks  frequently  at  this  point ;  he  knew  that  a  train 
was  due  about  that  time,  and  that  he  was  approaching  the  railroad 
track  at  a  fast  trot ;  yet  he  took  no  precautions.  He  was  certainly 
responsible  for  his  own  negligence.  *  *  *  He  said  nothing 
by  way  of  warning  to  Fields,  nor  did  he  ask  him  to  stop,  to  look 
and  listen,  or  to  permit  him  (Dean)  to  get  out;  and  the  danger 
was  as  obvious  to  Dean  as  it  was  to  Fields.  The  testimony  is 
wholly  to  the  effect  that  the  plaintiff  committed  himself  volun- 
tarily to  the  action  of  Fields ;  that  he  joined  him  in  testing  the 
danger;  and  he  is  responsible  for  his  own  act."  The  case  of 
Crescent  Tp.  v,  Anderson,  supra,  is  to  the  same  effect.  A  Mrs. 
Anderson  was  riding  on  the  back  seat  of  a  vehicle  driven  by 
McKinley,  her  father ;  and,  finding  a  bridge  in  process  of  repair, 
McKinley  drove  through  a  gully  above  the  bridge.  Mrs.  An- 
derson was  thrown  from  the  back  seat  and  injured.  In  the  opin- 
ion it  is  said :  "Under  the  noting  of  Carlisle  v.  Brisbane,  the  neg- 
ligence of  McKinley  could  not,  perhaps^  be  imputed  to  her,  but 
she  must  be  held  for  her  own  negligence.  The  danger  which 
was  obvious  to  him  was  as  obvious  to  her.  She  made  no  request 
of  her  father  to  take  any  other  route,  or  chat  she  might  get  out 
of  the  wagon ;  she  made  no  objection  to  crossing  the  ravine ;  she 
willingly  joined  McKinley  in  testing  the  danger;  and  she  is  re- 
sponsible for  the  consequences  of  her  own  act."  We  think  the 
record  clearly  discloses  that  the  decedent  joined  with  Lester  in 
"testing  the  danger,"  and  should  be  held  responsible  for  his  own 
conduct  in  the  premises,  which,  in  the  circumstances  of  the  case, 
was  grossly  negligent,  and  contributed  directly  to  produce  the 
unfortunate  casualty. 

Our  conclusion  is  that  appellee  has  no  right  of  action  against 
appellant.    The  judgment  is  therefore  reversed. 

Reversed. 

Gabbkkt,  C.  J.,  and  BailEy,  J.,  concur. 
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(Supreme  Court  of  Alabama,  Nov.  29,  1904.) 

[37  So.  Rep.  635.] 

Fire  Set  by  Irocomotive — Negligence — Sufficiency  of  Complaint.* — 
A  complaint  which  alleges  that  defendant  negligently  selected  and 
mamtained  an  engine  that  was  in  an  improper  and  defective  con- 
dition, and  negligently  and  improperly  managed  such  engine,  whereby 
sparks  of  fire  were  emitted  therefrom  and  thrown  onto  and  ignited 
the  house  in  which  plaintiff  lived,  shows  negligence  by  defendant. 

Same — Personal  Injuries — ^Proximate  Cause.f — A  complaint  against 
a  railroad  company,  which  alleges  that  defendant  negligently  set  fire 
to  and  burned  the  house  in  which  plaintiff  resided;  that  he  was  in 
the  house  when  it  was  ignited,  and  was  burned  while  escaping  from 
it  during  the  fire — ^sufficiently  shows  that  defendant's  negligence  was 
the  proximate  cause  of  plaintiff's  injury. 

Contributory  Negligence — Pleading4 — A  complaint  for  personal  in- 
juries need  not  negative  contributory  negligence. 

Fire  Set  by  Locomotive — Evidence — Emission  of  Sparks. — In  an  ac- 
tion against  a  railroad  company  for  injuries  resulting  from  a  fire  set 
by  defendant's  engine,  testimony  that  the  sparks  emitted  at  the  time 
the  tire  was  set  by  the  engine  were  unusual  in  quantity  and  size,  and 
that  witness  had  never  seen  it  throw  out  fire  that  way  before,  was 
admissible. 

Same — Personal  Injuries — Defense — Child  Going  A^ain  into  Dan- 
ger.!— It  is  no  defense  to  an  action  for  personal  injuries  resulting 
from  a  fire  set  by  defendant  railroad  company  that  plaintiff,  a  child 
five  years  of  age,  was  safely  rescued  from  the  burning  house,  and  was 
injured  after  returning  to  the  inside. 

Evidence — Instructions. — Evidence  is  addressed  to  the  minds  of  the 
jurors,  and  not  to  their  consciences,  and  an  instruction  which  requires 
their  consciences  to  be  satisfied,  etc.,  is  properly  refused. 

Directing  Verdict. — Where  there  is  evidence  tending  to  support 
the  allegations  of  the  complaint,  an  affirmative  instruction  for  defend- 
ant cannot  be  granted. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  relating  to  fire>  set  by  locomotives 
(questions  of  statutory  law,  damages,  and  evidence  excluded),  see 
foot-notes  appended  to  Lake  Erie  &  W.  R.  Co.  v.  McFall  (Ind.),  16 
R.  R.  R.  407,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  407. 

tAs  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.  142  (where  all  the  preceding 
authorities  in  this  series  are  collected);  Indianapolis  St.  Ry.  Co.  v. 
Schmidt  (Ind.),  12  R.  R.  R.  439,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  439 
(proximate  cause  of  injury  sufficiently  alleged  where  passenger  was 
thrown  to  floor  by  reason  of  derailment);  Phinney  v.  Illinois  Cent. 
R.  Co.  (Iowa),  12  R.  R.  R.  14,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  14 
(proximate  cause  where  negligence  of  t-ain  dispatcher,  which  re- 
sulted in  threatened  collision,  to  avoid  which  an  emergency  stop  of 
one  train  was  made  at  signal  of  trainman,  whereby  a  brakeman  was 
thrown  off);  Feldschneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R. 
R  737,  35  Am.  &  Eng,  R.  Cas.,  N.  S.,  737  (instruction  as  to  what  con- 
stitutes proximate   cause). 

tSee  foot-note  appended  to  Louisville   &   N.   R.    Co.   v.   Paynter's 
Adm'x  (Ky,),  14  R.  R.  R.  140,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  140. 
,  §As  to  whether  young  children  may  be  guilty  of  contributory  neg- 
ligence, see  foot-note  appended  to  Poland  v.  Union  R.  Co.  (R.  I.),  12 
R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  648. 
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Appeal  from  City  Court  of  Bessemer ;  B.  C.  Jones,  Judge. 

Action  for  personal  injuries  by  C.  W.  H.  Hinton  against  the 
Birmingham  Railway,  Light  &  Power  Company.  Plaintiff  had 
judgment,  from  which,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

This  was  an  action  brought  by  the  appellee,  C.  W.  H.  Hinton, 
by  his  next  friend,  against  the  Birmingham  Railway,  Light  & 
Power  Company.  The  complaint  contained  two  counts.  The 
first  count  was  in  words  and  figures  as  follows :  "  ( 1 )  The  plain- 
tiff, Clyde  W.  H.  Hinton,  suing  by  his  next  friend,  Mary  F.  Hin- 
ton, claims  of  the  defendant,  Birmingham  Railway,  Light  & 
Power  Company,  a  corporation,  the  sum  of  three  thousand  dol- 
lars as  damages,  for  this :  that  heretofore,  to  wit^  on  the  3d  day 
of  January,  1902,  the  plaintiff  was  living  with  his  father  and 
mother,  Walter  L.  and  Mary  F.  Hinton,  in  that  certain  dwelling 
house  situated  near  the  defendant's  railroad  extending  and  run- 
ning from  the  city  of  Bessemer  to  the  city  of  Birmingham,  in 
Jefferson  county,  and  state  of  Alabama,  a  short  distance  west  or 
southwest  of  what  is  known  as  'Wilkes  Station,*  on  said  railroad, 
and  that  the  defendant  negligently  caused  the  destruction  by 
fire  of  said  dwelling  house  while  the  plaintiff  was  so  occupying 
and  living  in  the  same ;  so  that  the  plaintiff  while  getting  out  of 
said  house  and  escaping  from  said  fire  was  greatly  burned,  so 
that  his  hands,  forehead,  and  one  of  his  ears  were  greatly  lacer- 
ated and  wounded,  and  he  was  thereby  caused  and  made  to  suf- 
fer with  great  mental  and  physical  pain  and  agony^  and  made 
sore^  sick,  and  was  otherwise  injured  and  was  made  very  nervous, 
and  has  been  permanently  injured,  and  his  suffering  continued 
for  a  long  time  after  he  received  his  said  injuries,  to  wit,  for  a 
month;  wherefore  plaintiff  sues  and  claims  damages  as  afore- 
said." The  second  count  was  in  words  and  figures  as  follows : 
"(2)  Plaintiff  further  claims  of  the  defendant  the  sum  of  three 
thousand  dollars  as  damages  for  this :  that  heretofore,  to  wit,  on 
the  3d  day  of  January,  1902,  the  plaintiff,  with  his  father  and 
mother  and  other  members  of  the  family,  was  living  in  that  cer- 
tain dwelling  house  situated  near  the  Hne  of  the  defendant's  rail- 
road known  as  the  Bessemer  &  Birmingham  Dummy  Line,  or 
Railroad,  which  runs  or  extends  from  the  city  of  Bessemer  to 
the  city  of  Birmingham,  in  Jefferson  county,  and  state  of  Ala- 
bama, a  short  distance  west  or  southwest  of  what  is  known  as 
Wilkes  Crossing  or  Station  on  said  railroad  or  dummy  line ;  that 
on  said  date  said  dwelling  house  was  burned  up  and  destroyed 
by  fire;  and  that  while  said  house  was  so  being  consumed,  the 
plaintiff,  while  in  and  about  escaping  from  said  house  so  on  fire, 
was  greatly  burned,  so  that  his  hands,  forehead,  and  one  of  his 
ears  were  greatly  lacerated  and  wounded,  and  he  was  thereby 
caused  and  made  to  suffer  with  great  mental  and  physical  pain 
and  agony,  and  was  made  sore,  sick,  and  was  otherwise  injured, 
and  was  made  very  nervous  and  has  been  permanently  injured,  and 
his  suffering  continued  for  a  long  time  after  his  said  injuries  were 
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so  received,  to  wit,  a  month.    And  plaintiff  avers  that  said  fire 
was  caused  and  set  out  by  sparks  and  fire  emitted  from  one  of 
the  defendant's  engines,  which  was  attached  to  a  car  or  a  train 
of  cars  and  being  operated  and  run  by  the  defendant  upon  and 
over  its  said  railroad.*'    The  averments  to  the  second  count  were 
then  followed  by  the  averments  of  negligence  which  are  copied 
in  the  opinion.    The  defendant  demurred  to  the  first  and  second 
counts  separately  upon  the  following  grounds:     "(1)  For  that 
it  is  not  alleged  that  the  injuries  to  the  plaintiff  were  proximately 
caused  by  negligence  of  the  defendant;  (2)   for  that  the  facts 
which  consitute  the  alleged  negligence  of  the  defendant  are  not 
sufficiently  averred  in  said  count  of  the  complaint;  (3)  for  that 
the  allegations  of  said  count  of  said  complaint  do  not  present  a 
cause  of  action  against  the  defendant;  (4)    for   that  it   is   not 
averred  or  shown  that  the  plaintiff  was  reasonably  diligent  in  his 
efforts  to  escape  from  the  alleged  burning  building."     Each  of 
the  demurrers  to  each  of  the  counts  was  overruled.    The  cause 
was  tried  upon  issue  joined  upon  plea  of  the  general  issue.    The 
facts  of  the  case  necessary  to  an  understanding  of  the  decision  on 
the  present  appeal  are  sufficiently  stated  in  the  opinion.    The  de- 
fendant requested  the  court  to  give  to  the  jury  the  following 
written  charges,  and  separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:    "(1)  I  charge  you,  gentlemen  of 
Sie  jury,  if  you  believe  the  evidence,  you  must  render  your  ver- 
dict in  favor  of  the  defendant.    (2)  I  charge  you  that  you  cannot 
find  for  the  plaintiff  under  the  first  count  of  the  complaint.    (3)1 
charge  you,  gentlemen  of  the  jury,  that  you  cannot  find  for  the 
plaintiff  under  the  second  count  of  the  complaint.     (4)  I  charge 
you,  gentlemen  of  the  jury,  that  the  burden  is  upon  the  plaintiff 
to  reasonably  satisfy  the  conscience  of  each  individual  juror  that 
the  fire  which  destroyed  the  house  in  which  the  plaintiff  was  liv- 
ing was  communicated  to  that  house  by  sparks  from  an  engine 
of  the  defendant,  and,  unless  the  conscience  of  each  juror  is  satis- 
fied that  the  house  was  set  fire  to  by  sparks  communicated  by  an 
engine  of  the  defendant,  the  jury  cannot  tender  a  verdict  in  favor 
of  the  plaintiff.     (5)  I  charge  you,  gentlemen  of  the  jury,  that 
if  you  believe  from  the  evidence  that  the  proximate  cause  of  the 
plaintiff  being  burned  was  his  going  back  into  the  burning  house 
after  he  had  reached  a  place  of  safety  outside  of  the  house,  you 
will  render  your  verdict  in  favor  of  the  defendant.     (6)  I  charge 
you,  gentlemen  of  the  jury,  if  you  believe  from  the  evidence  that 
after  the  house  was  discovered  on  fire  the  plaintiff  in  this  case 
was  safely  gotten  out  of  the  house,  and  that  he  was  not  injured 
at  the  time  he  was  gotten  out  of  the  house,  and  believe  from  the 
evidence  that  he  went  back  in  the  house  voluntarily  after  reach- 
ing a  place  of  safety  on  the  outside  of  the  house,  and  further  be- 
lieve from  the  evidence  that  he  was  not  burned  until  he  so  came 
out  of  the  house  the  second  time,  then  you  must  render  your  ver- 
dict m  favor  of  the  defendant."    There  were  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  assessing  his  damages  at  $185. 
Subsequently  the  defendant  made  a  motion  for  a  new  trial  upon 
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the  grounds  that  the  verdict  of  the  jury  was  contrary  to  the  law 
and  the  evidence,  and  that  the  court  erred  in  refusing  to  give  the 
general  affirmative  charge  requested  by  the  defendant.  This 
motion  was  overruled,  and  the  defendant  duly  excepted.  The 
defendant  appeals,  and  assigns  as  error  the  rulings  of  the  court 
in  overruhng  the  demurrers  to  the  complaint  and  the  other 
rulings  of  the  trial  court  to  which  exceptions  were  reserved. 

Walker,  Tillman,  Campbell  &  Morrow,  for  appellant. 
/.  A,  Estcs  and  IV,  K.  Smith,  for  appellee. 

McClEllan,  C.  J.  The  averments  of  negligence  in  the  counts 
of  the  complaint  are  sufficient.  Louisville  &  Nashville  R.  R.  Co. 
V.  Marbury  Lumber  Co.,  125  Ala.  237,  28  South.  438,  50  L.  R. 
A.  620.  The  counts  aver  that  defendant  negligently  set  fire  to 
and  burned  the  house  in  which  plaintiff  resided  with  his  father 
and  mother  and  other  members  of  the  family ;  that  he  was  in  the 
house  when  it  was  ignited,  and  was  burned  while  escaping  from 
it  during  the  progress  of  the  fire  and  by  the  fire  which  was  burn- 
ing the  house.  It  thus  sufficiently  appears  that  defendant's  neg- 
ligence was  the  proximate  cause  of  plaintiff's  injuries.  Raj- 
nowski  V,  Detroit,  Bay  City  &  A.  R.  R.  Co.,  74  Mich.  20,  41  N. 
W.  847 ;  s.  c,  78  Mich.  681,  44  N.  W.  335. 

It  was  not  necessary  for  the  complaint  to  negative  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  Such  negligence  is 
defensive  matter.  The  evidence,  moreover,  showed  that  plaintiff, 
at  the  time  of  being  injured,  was  only  five  years  of  age,  so  that 
the  issue  of  contributory  negligence  could  not  be  made  in  the 
case. 

If  the  court  erred  in  receiving  evidence  that  the  defendant  had 
trackmen  in  its  service,  the  error  was  without  injury  to  the  de- 
fendant. 

The  testimony  of  Mrs.  Sarah  McDonald  to  the  effect  that  the 
sparks  emitted  that  night  by  defendant's  engine  were  unusual  in 
quantity  and  size ;  that  they  were  large,  and  attracted  her  atten- 
tion, and  that  she  had  never  seen  "it  throw  out  fire  that  way 
before" — was  properly  received.  Sherrill  v,  Louisville  &  Nash- 
ville Railroad  Co.  (MS.)  37  South.  — . 

The  fact  that  the  plaintiff,  an  infant  of  the  tender  years  above 
stated,  was  at  first  taken  safely  out  of  a  room  of  the  burning 
house,  and  left  in  his  night  clothes  on  the  veranda,  and,  the  night 
being  very  cold,  went  back  into  the  room,  and  there  received  the 
injuries  he  complains  of,  did  not  break  the  chain  of  causation  be- 
tween defendant's  negligence  and  such  injuries.  No  fault  is  im- 
putable to  him  for  being  left  on  the  veranda.  That  he  was  there 
peculiarly  exposed  to  the  cold — the  house  then  burning  on  the 
inside — was  a  natural  consequence  of  the  house  being  on  fire, 
and  that  he  went  back  into  the  room  under  the  circumstances  was 
a  natural  sequence.  The  fifth  and  sixth  charges  requested  by 
defendant  were  therefore  properly  refused. 

The  law  undertakes  by  the  oath  administered  to  jurors  to  bind 
their  consciences  to  return  verdicts  according  to  the  conviction 
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of  their  minds.  Evidence  is  addressed  to  their  minds,  and  not  to 
their  consciences;  and  it  would  tend  to  their  confusion  to  give 
prominence  to  the  givings  out  of  their  consciences  to  the  exclu- 
sion or  subordination  of  their  mental  faculties  as  the  court  was 
asked  to  do  by  charge  4. 

Nothing  need  be  said  in  support  of  the  court's  refusal  to  give 
the  general  affirmative  charge  and  the  affirmative  charge  on  count 
1  requested  by  defendant. 

It  is  strongly  insisted  that  the  court  erred  in  refusing  to  give 
the  affirmative  charge  requested  by  defendant  on  count  2.  The 
count  charges  that  plaintiff's  injuries  were  caused  "by  reason  of 
the  negligence  of  the  defendant,  in  this :  that  the  defendant  negli- 
gently selected  said  engine;  that  the  defendant  negligently  main- 
tained said  engine  in  a  defective  and  unsafe  condition,  so  that  the 
sparks  and  fire  were  thereby  permitted  to  escape  and  to  be 
emitted  from  said  engine;  that  the  defendant  negligently  oper- 
ated and  managed  said  engine;  that  the  defendant  negligently 
failed  to  furnish  and  equip  said  engine  with  a  proper  spark  ar- 
rester or  appliance  to  prevent  the  escaping  of  sparks  and  fire 
therefrom ;  that  the  defendant  negligently  operated  and  managed 
said  engine,  thereby  and  by  reason  of  said  acts  of  negligence  caus- 
ing the  communication  of  fire  from  said  engine  to  the  house,"  etc. 
The  averments  of  the  negligent  selection  of  the  engine  and  of  its 
negligent  maintenance  in  a  defective  condition,  etc.,  would  be 
proved  by  the  facts  that  it  was  improperly  constructed,  or  was  in 
improper  condition  with  reference  to  spark  arresting  appliances. 
So  that  in  reality  the  averments  of  the  count  are  that  the  engine 
was  not  properly  constructed,  that  it  was  in  improper  condition, 
and  that  it  was  improperly  handled  or  operated.  There  was  evi- 
dence going  to  show  that  sparks  from  this  engine  were  thrown 
onto  and  set  fire  to  the  house.  There  was  also  evidence  that  a 
properly  constructed  and  equipped  engine  with  reference  to 
sparks,  with  its  appliances  for  arresting  sparks  in  proper  condi- 
tion, and  handled  or  operated  with  due  care,  would  not  have 
thrown  sparks  onto  this  house,  60  or  70  feet  distant,  and  set  fire 
to  it.  This  evidence  raised  a  presumption  in  support  of  each  of 
these  averments  of  negligence,  in  the  face  of  which,  even  assum- 
ing that  it  was  upon  the  plaintiflF  to  prove  all  of  them,  the  court 
could  not  give  the  affirmative  charge  on  the  count  for  defendant. 
We  are  by  no  means  convinced  that  the  city  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Affirmed. 

Haralson,  DowDKtL,  and  Denson,  JJ.,  concur. 

17  R  R  R-12 
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Metlen  v.  Oregon  Short  Line  R.  Co. 

(Supreme  Court  of  Montana,  July  24,  1905.) 
[81  Pac.   Rep.  737.] 

Trial  —  Opening    Statement  —  Grounds    of    Recovery  —  Waiver.  — 

Where,  in  an  action  against  a  railroad  company  for  killing  live  stock, 
plaintiff's  counsel  at  the  opening  of  the  trial  stated  to  the  court  that 
he  relied  on  the  cause  of  action  set  out  in  his  complaint,  relative  to 
a  defective  fence,  he  thereby  waived  and  other  ground  for  recovery 
mentioned  in  the  complaint. 

Railroads — Killing  Live  Stock — Complaint. — In  an  action  against  a 
railroad  company  for  killing  live  stock,  alleged  to  have  resulted  from 
its  negligence  in  failing  to  maintain  a  sufficient  fence,  a  complaint 
merely  alleging  that  defendant  failed  to  maintain  a  sufficient  fence 
at  a  point  where  it  was  its  duty  to  do  so,  etc.,  and  that  by  reason 
thereof  the  cattle  went  on  the  track  and  were  killed,  was  demurrable 
for  failure  to  allege  plaintiff's  ownership  or  possession  of  the  land 
along  or  through  which  the  railroad  ran  at  the  point  where  the  cattle 
strayed  on  the  track,  etc. 

Appeal  from  District  Court,  Beaverhead  Count>';  M.  H. 
Parker,  Judge. 

• 

Action  by  David  E.  Metlen  against  the  Oregon  Short  Line 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

John  G.  Willis,  for  appellant. 
Edwin  Norris,  for  respondent. 

Per  Curiam.  This  is  an  appeal  from  a  judgment  in  favor  of 
the  plaintiff.  The  plaintiff  sued  the  defendant  for  the  value  of 
live  stock  alleged  to  have  been  killed  by  its  cars  at  and  on  the 
ranch  of  Joseph  Shineberger,  near  Redrock  station,  in  Beaver- 
head county,  Mont. ;  it  having  "neglected  and  failed  to  maintain 
a  good  and  sufficient  fence  (the  said  place  then  and  there  being 
a  place  where  the  said  defendant  could  and  had  the  right  to  main- 
tain a  good  and  sufficient  fence)  on  one  side  of  its  track  and 
property,  sufficient  to  prevent  cattle  and  other  domestic  animals 
from  straying  and  going  upon  the  said  track  and  railroad."  It 
is  alleged  that  the  live  stock  on  March  1,  1903,  "by  reason  of  the 
omission  of  said  defendant  to  then  and  there  maintain  a  good  and 
sufficient  fence,  without  any  fault  or  knowledge  on  the  part  of 
the  plaintiff,  strayed  upon  the  line  and  track  of  said  railroad, 
and  were  run  against  and  killed  by  the  locomotive  and  cars," 
etc.  At  the  opening  of  the  trial,  plaintiff  stated  to  the  court  that 
"he  relied  upon  the  cause  of  action  set  out  in  his  complaint,  rela- 
tive to  a  defective  fence" ;  thus  waiving  any  other  ground  of  re- 
covery mentioned  in  the  complaint.  The  defendant  assigns  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  For  the  reasons  stated  in  the  opinion  in  Beaudin  v, 
Oregon  Short  Line  Railroad  Co.,  31  Mont.  — ,  78  Pac.  303,  re- 
lating to  the  law  in  Montana  as  to  railroad  fences,  the  judgment 
is  reversed. 

Reversed.         * 
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Hern  v.  Southern  Pac  Co.  et  al. 

(Supreme  Court  of  Utah,  July  13,  1905.) 
[81  Pac.  Rep.  902.] 

Railroads — Injuries — ^Actions — Request  to  Charge. — Where,  in  an 
action  for  injuries  to  plaintiff  while  about  the  yard  of  defendant 
railroad  company,  the  court  charged  the  alleged  acts  of  negligence, 
defined  negligence  as  stated  in  plaintiff's  request,  stated  that  plaintiff 
was  entitled  to  recover,  though  a  technical  trespasser,  if  injured 
through  the  negligence  of  defendant  as  alleged,  and  without  negligence 
on  his  part,  and  that  defendant  was  liable  if  it  negligently  permitted 
its  engine  to  run  against  a  certain  platform  as  alleged,  such  instruc- 
tion substantially  covered  a  request  that  it  was  for  the  jury  to  deter- 
mine whether  defendant  company  used  such  care  in  the  management 
and  control  of  the  engine  in  question  as  a  reasonably  prudent  man 
would  ordinarily  have  used  under  such  circumstances,  and  that  if 
they  found  that  such  care  had  not  been  used,  and  that  plaintiff  was 
injured  as  alleged,  without  negligence  on  his  part  contributing 
thereto,  he  was  entitled  to  a  verdict. 

Same.* — ^Where,  in  an  action  for  injuries  to  plaintiff  while  about 
defendant's  railroad  yard,  there  was  evidence  warranting  a  finding 
that  plaintiff  was  a  trespasser,  a  request  assuming  that  defendant 
owed  plaintiff  a  duty  of  exercising  ordinary  care  was  properly  refused. 

Same^— Duty  to  Trespassers.* — ^Where  plaintiff  was  injured,  while 
waiting  in  defendant's  railroad  yard  for  a  train,  after  he  had  termi- 
nated his  employment,  and  there  was  evidence  justifying  an  inference 
that  he  was  a  trespasser,  and  it  did  not  appear  that  he  was  seen  by 
defendant's  employees  in  an  exposed  position  of  peril,  it  was  not 
error  for  the  court  to  charge  that,  if  the  jury  found  him  to  be  such, 
defendant  owed  him  no  duty  or  care  other  than  not  to  willfully  or 
recklessly  injure  him. 

Samct — Where  plaintiff  remained  about  defendant's  railroad  yards 

*See  foot-note  appended  to  Means  v.  Southern  California  Ry.  Co. 
(CaL),  13  R.  R.  R.  411,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  411  (care  due 
licensees  and  trespassers  on  railroad  premises);  foot-notes  appended 
to  Jordan  v.  Grand  Rapids  &  I.  Ry  Co.  (Ind.),  13  R.  R.  R.  397,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  397;  Albert  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  13  R.  R.  R.  779,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  Bjorn- 
quist  V.  Boston  &  A.  R.  Co.  (Mass.),  13  R.  R.  R.  786,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  786;  Monehan  v.  South  Covington  &  C.  St.  Ry.  Co. 
(Ky),  12  R,  R.  R.  671,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  671;  foot-notes 
appended  to  Dotta  v.  Northern  Pac.  Ry.  Co.  (Wash.),  15  R.  R.  R. 
146,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  146;  Sentell  v.  Southern  Ry.  (S. 
Car.),  15  R.  R.  R.  161,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  161;  Manning 
V,  Illinois  Cent.  R.  Co.  (Ky.),  15  R.  R.  R.  178,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  178;  foot-notes  appended  to  Gregory  v,  Wabash  R.  Co.  (Iowa), 
15  R.  R.  R.  457,  38  Am.  &  Eng.  R.  .Cas.,  N.  S.,  457;  foot-notes 
appended  to  Fremont,  etc.,  R.  Co.  v,  Hagblad  (Neb.),  15  R.  R.  R. 
226,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  Quantz  v.  Southern  Ry.  Co. 
(N.  Car),  15  R.  R.  R.  259,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  259;  Ander- 
son V.  Seattle-Ticoma  Interurban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  380  (care  due  persons,  other  than 
passengers,  at  stations  on  business). 

tFor  the  authorities  in  this  series  on  the  question  who  are,  or  are 
not,  licensees  on  railroad  tracks  or  premises,  see  foot-note  appended 
to  Booth  V,  Union  Terminal  Ry.  Co.  (Iowa),  14  R.  R.  R.  768,  37  Am. 
&  Eng.  R.  Cas.,  N.  8.,  768;  foot-note  appended  to  Koegel  v.  Missouri 
Pac  R  Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358. 
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for  a  considerable  time  after  having  terminated  his  employment  and 
received  his  time  certificate  entitling  him  to  transportation,  and  while 
so  remaining  was  injured,  and  the  court  left  it  to  the  jury  to  deter- 
mine whether  plaintiff  was  a  loiterer  in  the  place  where  he  was 
injured  at  the  time,  it  was  not  error  for  the  court  to  charge  that,  if 
plaintiff  did  not  leave  defendant's  premises  within  a  reasonable  time 
after  obtaining  his  time  check  and  was  a  mere  loiterer  about  the 
station,  then  he  was  a  trespasser,  or  in  refusing  to  require  the  jury 
to  determine  whether  plaintiff  was  a  trespasser,  unaided  by  .any 
instruction  as  to  what  would  constitute  a  trespass. 

Same — Licensees — ^Trespas8ers.t — Where,  after  plaintiff  quit  defend- 
ant's service  and  received  his  time  check  entitling  him  to  transporta- 
tion, he  did  not  leave  within  a  reasonable  time,  and  had  made  na 
effort  to  do  so,  but  remained  about  defendant's  premises  without 
business  or  lawful  purpose,  and  at  the  time  of  his  injury  he  was  not 
intending  or  expecting  to  take  passage  on  a  train,  and  was  not  then 
doing,  and  had  not  theretofore  done,  anything  pursuant  to  such  inten- 
tion or  expectation,  a  finding  that  he  was  a  trespasser,  and  not  a 
licensee,  on  defendant's  premises^  was  proper. 

Same-— Railroads — Construction — Care  Required.* — Where,  at  the 
time  plaintiff  was  injured,  defendant  railroad  company  was  engaged 
in  constructing  its  line  at  the  place  in  question,  was  not  then  engaged 
in  the  business  of  a  'common  carrier  there,  and  its  yard  and  premises 
were  not  provided  or  maintained  for  that  purpose,  defendant  did  not 
owe  to  an  ex-employee,  entitled  to  transportation  on  its  work  trains, 
the  care  required  of  a  carrier  of  passengers. 

Same — ^Jurors — Qualifications. — Where  a  juror  in  a  personal  injury 
action  qualified  by  stating  that  he  had  no  prejudice  against  such 
cases,  nor  for  or  against  either  of  the  parties,  the  fact  that  on  a 
former  trial  of  a  similar  action,  on  his  voir  dire,  he  had  stated  that 
he  was  biased  and  prejudiced  in  a  general  way  against  such  cases, 
but  had  heard  such  cases  discussed  with  reference  to  some  specific 
instance  which  had  impressed  him  and  those  with  whom  he  was  talk- 
ing that  the  particular  case  was  not  a  just  one,  and  that  he  did  not 
condemn  all  cases,  was  not  ground  for  a  new  trial. 

Same — Relationship. — That  such  juror  was  married  to  a  daughter 
of  a  half-sister  of  one  of  defendant's  secret  service  employees,  which 
fact,  if  known,  would  have  induced  the  exercise  of  a  peremptory  chal- 
lenge, was  immaterial. 

Appeal  from  District  Court,  Box  Elder  County;  C.  H.  Hart, 
Judge. 

Action  by  Neal  Hern  against  the  Southern  Pacific  Company 
and  others.  From  a  judgment  in  favor  of  defendants,  plaintiff 
appeals.     Affirmed. 

A.  W,  Agee  and  W,  L.  Maginnis  for  appellant. 
P.  L.  Williams  and  Geo,  H.  Smith,  for  respondents. 

Straup,  J.  1.  This  is  an  action  for  personal  injury.  The 
alleged  acts  of  negligence  are  that  the  respondents  constructed 
and  permitted  a  certain  platform,  upon  which  large  quantities 
of  coal  were  placed,  to  be  defective  and  overloaded,  whereby  it 
was  made  liable  to  fall,  and  in  leaving  an  engine  with  steam  to 
stand  on  a  track  leading  to  said  platform  unattended,  and  without 
being  blocked,  whereby  the  engine  was  self-propelled  against  the 
platform,  casting  it  and  the  coal  against  and  upon  appellant^ 

*tSee  foot-notes  on  preceding  page. 
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throwing  him  into  and  upon  an  outdoor  and  nearby  fire,  thereby 
wounding  and  burning  him.  A  trial  before  the  court  and  jury 
resulted  in  a  verdict  against  plaintiff,  and  he  appeals.  The  court 
granted  a  motion  for  a  nonsuit  as  to  respondent  Ogden  &  Lucin 
Railroad  Company,  charged  the  jury  they  could  render  no  ver- 
dict against  defendant  Beckham,  because  he  was  not  served,  and 
submitted  the  issues  to  the  jury  as  to  the  respondent  Southern 
Pacific  Company;  and  when  we  herein  speak  of  respondent  the 
last-named  company  is  meant. 

From  the  evidence  it  is  made  to  appear  that  the  respondent  was 
engaged  at  railroad  construction  work  at  a  place  called  "Hog-up,** 
in  Box  Elder  county,  this  state,  and  where  a  construction  yard 
was  maintained  by  it,  composed  of  several  tracks  and  spurs.  In 
this  yard  a  coal  bunk  or  platform,  variously  estimated  at  from  100 
to  150  feet  long,  14  to  16  feet  wide,  and  4  to  6  feet  in  height,  was 
maintained  by  respondent,  upon  which  was  kept  a  larger  quantity 
of  coal.  There  were  from  800  to  a  1,000  men  working  at  and  in 
the  vicinity  of  Hog-up.  There  were  no  houses  at  the  place,  and 
the  men  dwelt  and  boarded  in  cars  provided  for  that  purpose. 
Appellant  had  been  in  the  employ  of  respondent  as  a  cook  on 
one  of  its  cars,  and  on  what  was  called  the  "short  order  train,*' 
principally  for  trainmen.  His  employment  commenced  about  the 
middle  of  October,  and  lasted  until  the  evening  of  November 
6,  1903,  at  which  time  he  quit.  A  water  train  and  work  and 
gravel  trains  were  run  and  operated  to  and  from  Hog-up  and 
about  the  yard,  where  also  were  maintained  a  sort  of  roundhouse 
and  repair  shops.  Appellant  says  he  was  unable  to  find  the  time- 
keeper on  the  7th  until  about  1  o'clock  p.  m.,  to  obtain  a  state- 
ment of  his  time  for  his  six  days*  work,  and  was  unable  to  get  to 
the  office  car  for  his  time  check  until  about  4  o'clock  p.  m.  of  the 
same  day.  This  time  check  had  to  be  presented  at  Ogden  for 
payment ;  but  it  was  good  as  a  pass,  entitling  appellant  to  be  con- 
veyed on  respondent's  train.  After  supper  on  the  said  7th  ap- 
pellant inquired  about  the  trains,  and  when  one  would  leave  for 
Lakeside,  the  place  where  he  intended  going,  but  was  unable  to 
obtain  the  information,  except,  as  he  was  informed,  that  the 
trains  usually  started  from  the  gravel  pit,  where  they  were  loaded. 
He  did  not  go  down  to  the  gravel  pit,  because  it  was  coming 
dark,  and  because  of  a  rough  road,  and  he  concluded  to  wait 
until  the  next  day,  which  was  Sunday,  the  8th  day  of  November. 
After  breakfast  on  Sunday,  he  says  he  "knocked  around  the  fore- 
noon," endeavoring  to  find  out  about  when  a  train  would  leave. 
He  was  again  unable  to  obtain  any  information  until  about  11 
o'clock  a.  m.,  when  he  was  told  that  a  water  train  was  liable  to 
come  along  at  any  time.  He  then  got  his  dinner,  ate  it  hurriedly, 
and  was  on  his  way  from  the  boarding  car  to  the  water  tank, 
where  he  says  he  had  intended  taking  the  train  if  one  came 
along;  and,  as  he  was  passing  one  end  of  the  said  platform,  an 
engine,  which  had  been  standing  on  a  track  leading  to  it,  and 
there  left  unattended  and  unblocked,  was  self-propelled  against 
the  platform,  whereby  it  and  the  coal  was  cast  against  and  upon 
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him,  throwing  him  into  and  upon  the  outdoor  fire,  thereby 
wounding,  burning,  and  permanently  injuring  him.  A  number 
of  workmen  were  standing  and  sitting  around  and  about  the  fire, 
one  of  whom  was  also  injured  at  the  same  time.  There  was  a 
train  dispatcher  at  Hog-up ;  but  appellant  did  not  go  to  his  office 
to  find  out  the  time  that  trains  left,  or  when  one  could  be  had. 
The  engine,  when  started,  was  about  18  feet  from  the  platform, 
and,  when  it  struck  it,  knocked  it  down.  From  the  time  appel- 
lant quit  work,  and  until  the  accident,  he  obtained  his  meals  at 
the  boarding  car  free  of  expense,  and  appellant  said  he  was  there 
made  welcome.  A  great  many  people  during  the  day  passed  the 
end  of  the  said  platform,  especially  at  mealtimes,  and  did  so  on 
the  day  of  the  accident.  Evidence  was  also  given  on  behalf  of 
appellant  showing  that  an  engine,  with  steam,  left  standing  and 
unblocked,  is  apt  to  start  up. 

On  the  part  of  respondent  it  was  shown:  That  the  platform 
was  supported  by  ties  placed  on  end,  and  would  hold  all  the  coal 
that  could  be  piled  on  it.  As  a  general  practice  the  engines  took 
water  at  the  tank  during  the  noon  hour,  w^ithout  bringing  the 
train  with  them.  Persons  going  to  Lakeside  usually  took  the 
train  at  the  south  end  of  the  yards,  where  usually  there  was  a 
trainmaster,  and  usually  it  could  be  found  between  there  and 
the  tank,  and  there  was  a  good  cinder  path  leading  from  the 
boarding  house  to  that  place.  That  the  time  check  was  issued 
and  delivered  to  the  plaintiff  at  3  o'clock  p.  m.  of  .November  7th. 
That  office  hours  were  also  kept  in  the  evening  between  9  and 
10  o'clock,  and  that  plaintiff  could  have  obtained  his  statement  of 
time  and  time  check  on  the  evening  of  November  6th,  the  day  on 
which  he  quit  work,  had  he  desired  to  do  so,  and  that  he  could 
have  obtained  them  any  time  during  the  7th.  It  was  also  shown 
by  respondent  that  from  6  o'clock  p.  m.  to  midnight  of  Novem- 
ber 6th  four  trains  left  Hog-up  to  Lakeside,  from  12  o'clock  mid- 
night of  November  6th  to  12  o'clock  night  of  November  7th  18 
trains  left  Hog-up  to  Lakeside,  and  on  the  morning  of  the  8th 
up  to  12  o'clock  noon  6  trains  left  Hog-up  to  Lakeside;  that 
all  these  trains  carried  cabooses;  and  that  plaintiff  could  have 
ridden  and  would  have  been  carried  on  any  one  of  these  trains, 
had  he  desired  to  go  from  Hog-up  to  Lakeside.  A  number  of 
witnesses  on  the  part  of  respondent  testified,  also,  that  at  the  time 
of  his  injury  appellant,  with  others,  was  seated  around  the  fire, 
with  his  face  towards  it  and  his  back  towards  the  platform,  and 
that  he  had  been  sitting  there  for  more  than  20  minutes.  It  was 
also  shown  that  there  was  a  pit  about  eight  or  nine  feet  from  the 
platform,  over  which  this  engine  was  placed  about  9  o'clock  a. 
m.  on  the  day  of  the  accident  to  be  washed  out,  and  it  was  there 
from  that  time  until  the  injury,  which  w^as  about  noon;  that, 
when  the  engine  was  first  placed  there,  it  was  blocked,  and  the 
steam  all  let  out,  in  order  to  wash  it  out;  and  afterwards  the 
steam  was  raised  to  remove  it,  so  that  another  engine  might  be 
placed  over  the  pit. 

2.  From  this  evidence  two  contentions  were  made  at  the  trial. 
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and  are  here  made :  One,  on  the  part  of  appellant;  that  he  was 
about  the  premises  of  the  respondent  with  rights  of  that  of  an 
intending  passenger,  or  at  least  otherwise  rightfully  about  the 
premises,  either  with  respondent's  implied  consent  or  by  its 
license,  and  that  it  owed  him  the  duty  of  ordinary  care  in  the 
operating  and  handling  of  its  engine  and  in  the  maintenance  of 
its  platform,  and  that  this  duty  was  not  performed.  On  the  other 
hand,  it  is  and  was  contended  on  the  part  of  the  respondent  that 
appellant  was  about  the  premises  without  right  or  lawful  purpose, 
a  mere  loiterer,  and  therefore  a  trespasser,  and  that  it  owed  him 
no  duty  of  care  other  than  not  to  wantonly  or  willfully  injure 
him.  In  view  of  these  contentions,  after  stating  the  issues  to 
the  jury  and  defining  negligence,  the  court,  among  other  matters, 
charged  the  jury  as  follows : 

"(5)  The  jury  are  instructed  that  the  plaintiff  was  entitled  to 
a  reasonable  time,  after  quitting  his  work  for  the  defendant 
Southern  Pacific  Company,  in  which  to  obtain  his  pay  for  his 
services^  or  to  obtain  his  time  check  and  identification  paper 
necessary  to  enable  him  to  draw  his  pay,  and  which  would  entitle 
him  to  ride  on  defendant's  train  in  leaving  Hog-up,  the  place 
where  employed,  and  in  which  to  leave  said  place.  What  would 
be  such  reasonable  time  is  a  question  to  be  determined  by  the 
jury  from  all  the  facts  and  circumstances  proven  on  the  trial. 
He  was  not  required  to  expose  himself  to  unnecessary  and  un- 
reasonable danger  in  attempting  to  find  or  to  get  onto  a  train  for 
the  purpose  of  leaving  Hog-up ;  nor  was  he  required  to  take  a 
train  which  would  land  him  at  the  place  where  he  was  intending 
to  go  at  a  time  and  under  such  circumstances  as  would  expose 
him  to  unnecessary  and  unreasonable  hazards  or  dangers. 

"(6)  In  determining  whether  or  not  plaintiff  remained  at 
Hc^-up  more  than  a  reasonable  length  of  time  after  he  quit  work 
for  the  defendant,  you  may  take  into  consideration  whether  or 
not  any  objection  was  made  by  the  employees  of  the  railroad 
company  in  charge  of  the  grounds  and  premises  of  the  defendant 
company  at  Hog-up  to  his  remaining  there,  and  whether  plaintiff, 
in  remaining  there  the  length  of  time  he  did,  acted  in  good  faith, 
and  without  any  reason  to  suppose  any  objection  would  be  made 
lO  his  so  remaining. 

"(7)  The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  plaintiff  quit  work  or  resigned,  and  had  been  paid 
off  and  given  the  necessary  time  check  and  identification  by  the 
Southern  Pacific  Company  a  day  or  two  before  the  accident,  and 
had  failed  to  leave  within  a  reasonable  time,  and  was  a  mere 
loiterer  about  the  station  of  said  company,  then  and  in  that  case 
said  plaintiff  was  a  trespasser  on  the  grounds  of  said  defendant, 
and  said  defendant  owed  him  no  duty  or  care  other  than  not  to 
willfully,  recklessly,  or  maliciously  injure  him ;  and.  unless  vou 
nnd  by  a  preponderance  of  the  evidence  that  they  did  so  injure 
him,  your  verdict  should  be  for  the  defendant,  the  Southern  Pa- 
cific Company. 

**(8)  I  further  instruct  you  that  if  you  find  that  said  plaintiff 


184         Vot  17  R  R  R— Vot  40  Am  &  Eng  R  Cas,  N  S 

Hern  v.  Southern  Pac.  Co 

had  ceased  to  work,  or  resigned,  and  had  been  given  his  time 
check  and  identification  a  dav  or  two  before  the  accident,  and 
instead  of  taking  the  train  or  some  passing  train  to  Lakeside,  or 
wherever  he  may  have  desired  to  go,  elected  to  hang  around  or 
loiter  around  the  station  at  Hog-up,  and  not  with  the  immediate 
purpose  of  taking  passage  on  any  train  at  or  passing  Hog-up, 
then  said  plaintiff  was  not  at  the  time  a  passenger  on  said  line  of 
road ;  and  unless  you  find  that  said  defendant,  the  Southern  Pa- 
cific Company,  willfully,  wantonly,  or  recklessly  injured  plain- 
tiff, your  verdict  must  be  for  said  defendant. 

"(9)  If  you  believe  from  the  evidence  that  at  the  time  of  plain- 
tiff's injury  he  was  committing  a  trespass  by  remaining  on  the 
grounds  or  premises  of  the  defendant  more  than  a  reasonable 
time  after  quitting  work,  still,  if  you  further  find  from  the  evi- 
dence that  the  plaintiff  did  not  intend  to  commit  any  trespass,  or 
that  the  trespass  waS  purely  technical  and  only  such  as  he  might 
reasonably  expect  the  defendant  would  permit  without  any  ob- 
jection, and  that  in  fact  it  did  not  cause  any  appreciable  annoy- 
ance or  injury  to  the  defendant,  then  his  recovery  will  not  be 
prevented  by  reason  of  such  trespass,  provided  you  find,  by  a 
preponderance  of  all  the  evidence,  that  his  injuries  were  caused 
by  the  negligence  of  the  defendant  as  alleged,  and  without  neg- 
ligence on  his  part  proximately  contributing  thereto." 

"(13)  K  the  jury  believe  from  the  evidence  in  the  case  that 
the  plaintiff  had  no  legal  right  to  be  where  he  was  on  the  prem- 
ises of  the  Southern  Pacific  Company  at  the  time  of  the  alleged 
injury,  still  no  one  would  be  justified  in  willfully  or  recklessly 
injuring  him ;  and  I  therefore  charge  you  that  if  you  believe  from 
the  evidence  that  the  person  or  persons  having  charge  or  control 
of  the  engine  in  question,  while  so  in  the  employ  of  the  defendant 
company,  acted  in  such  a  careless  and  reckless  manner  as  would 
indicate  a  disregard  of  the  consequences  of  his  or  their  acts,  and 
by  reason  of  such  negligence  the  plaintiff  was  injured,  as  alleged 
in  his  complaint,  and  without  any  negligence  of  the  plaintiff 
proximately  contributing  thereto^  then  the  plaintiff  would  be 
entitled  to  recover  in  this  action  for  the  injuries  sustained." 

3.  Appellant  requested  the  court  to  charge  in  substance  that  it 
was  for  the  jury  to  determine,  from  all  the  facts  and  circum- 
stances proven,  whether  or  not  the  defendant,  the  Southern  Pa- 
cific Company,  used  such  care  in  the  management  and  control  of 
the  engine  as  a  reasonably  prudent  man  would  ordinarily  have 
used  under  such  circumstances,  and  that  if  they  found  from  all 
the  facts  and  circumstances  appearing  from  the  evidence  that 
such  care  had  not  been  used,  and  that  the  plaintiff  was  injured  as 
alleged  in  his  complaint,  and  without  negligence  on  his  part  con- 
tributing thereto,  he  was  entitled  to  a  verdict.  The  refusal  of 
the  court  to  give  this  request,  and  charging  the  jury  as  was  done 
in  paragraphs  7  and  8,  are  presented  as  the  principal  alleged  er- 
rors. 

The  substance  of  the  refused  request,  we  think,  was  given  when 
charging  the  jury  on  appellant's  theory.     The  court  stated  to 
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them  what  were  the  alleged  acts  of  negligence;  in  paragraph  4 
defined  negligence  in  effect  as  stated  in  the  request ;  in  paragraph 
9  instructed  the  jury  that  the  plaintiff  was  entitled  to  recover,  al- 
though a  technical  trespasser,  if  injured  through  the  negligence 
of  the  defendant  as  alleged,  and  without  negligence  on  his  part ; 
and  in  paragraph  12  that  respondent  was  liable,  if  it  negligently 
permitted  its  engine  to  run  against  the  platform.  Furthermore,  in 
view  of  the  contentions,  the  one  that  appellant  was  rightfully,  and 
the  other  that  he  was  wrongfully,  about  the  premises,  the  request 
in  form  as  presented  was  properly  refused.  The  request  assumes 
a  duty  of  care  toward  appellant  in  respondent's  management  and 
control  of  the  engine,  regardless  as  to  whether  he  was  a  tres- 
passer, and  regardless  as  to  any  known  presence  in  a  position  of 
danger.  The  request  assumes  a  like  duty  to  use  care  in  the  man- 
agement and  control  of  the  engine,  whether  appellant  was  right- 
fully or  wrongfully  about  the  premises.  At  least,  no  distinction 
in  this  regard  is  made,  only  so  far  as  the  jury  may  see  fit  itself 
to  make  it  in  determining  what  a  reasonably  prudent  man  under 
the  circumstances  would  have  done.  Had  this  request  been 
coupled  with  the  statement  that  if  the  jury  found  appellant  was 
rightfully  about  the  premises,  or,  had  the  question  of  his  right- 
fulness or  wrongfulness  about  the  premises  not  been  an  issuable 
or  a  disputed  fact,  then  the  request  might  not  have  been  objec- 
tionable. Before  respondent  was  chargeable  with  care  in  the 
management  and  control  of  its  engine,  it  must  be  made  to  appear 
that  it  owed  appellant  a  duty  in  this  regard ;  and  the  jury  should 
have  been  so  instructed.  Negligence  is  predicated  on  a  legal 
duty  to  use  care,  and  on  a  breach  of  that  duty  resulting  in  injury. 
Where  there  is  no  legal  duty  to  exercise  care,  there  can  be  no  ac- 
tionable negligence.  There  is  evidence  in  the  record  from  which 
a  finding  is  authorized  that  appellant  was  a  trespasser.  A  re- 
quest which  leaves  it  to  the  jury  to  apply  the  same  standard  of 
duty  and  use  of  care  toward  such  a  person  as  to  one  rightfully 
about  the  premises,  when  the  evidence  of  such  rightful  or 
wrongful  presence  is  conflicting,  is  wrong.  It  certainly  cannot 
be  successfully  contended  that  a  railroad  company  owes  the  same 
duty  to  use  care  toward  a  trespasser  upon  its  premises  or  track 
as  it  does  toward  one  who  is  there  with  its  consent  or  permission, 
or  who  is  otherwise  there  rightfully.  In  the  latter  instance  the 
company  owes  a  duty  to  use  reasonable  care,  the  amount  of  which 
is  dependent  upon  the  exigencies  of  the  case,  in  the  management 
and  control  of  its  engine  and  cars ;  but,  in  the  former,  the  duty 
not  to  wantonly  or  willfully  injure  him.  To  the  one  it  owes  an 
active  and  affirmative  duty ;  to  the  other,  a  passive  and  negative 
one. 

In  this  connection  it  is  well  to  observe  the  complaint  that  is 
made  of  paragraph  7,  above  quoted.  It  is  claimed  that  the  court 
erred  in  stating  that,  if  appellant  was  a  trespasser,  respondent 
owed  him  no  duty  or  care  other  than  not  to  willfully  or  recklessly 
injure  him.  It  is  urged  that,  though  appellant  was  a  trespasser, 
respondent  nevertheless  owed  him  a  duty  to  use  care  in  the  man- 
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agement  and  control  of  its  engine,  the  amount  and  degree  of 
which  was  to  be  measured  by  the  jury  under  all  the  circumstances 
of  the  case  by  what  a  reasonably  prudent  man,  under  like  condi- 
tions, should  have  done.  This  presents  the  same  question  to  be 
considered  under  the  refused  request..  That  a  trespasser  on  the 
premises  or  track  of  a  railway  company  is  not  entitled  to  recover 
damages  for  an  injury,  in  the  absence  of  willful,  wanton,  or  reck- 
less conduct  on  the  part  of  the  company  or  its  agents,  is  well 
settled,  subject,  however,  to  the  rule  that  when  the  trespasser  is 
seen  in  a  position  of  peril,  or,  as  some  of  the  authorities  say,  when 
it  is  made  reasonably  apparent  that  he  is  insensible  to  the  danger 
or  in  a  helpless  condition,  or  lacks  the  capacity  or  discretion  to 
understand  or  appreciate  the  danger,  the  company  will  not  be 
held  blameless  if  the  injury  is  inflicted  negligently;  for  in  such 
case  it  owes  a  duty  to  use  reasonable  care  to  avoid  injury.  To 
these  latter  propositions  are  addressed  appellant's  cases  on  this 
branch  of  the  case.  But  the  matter  is  not  pertinent  here,  for  the 
appellant  does  not  come  within  the  rule  where  a  trespasser  is  in 
an  exposed  position  of  peril,  within  the  meaning  and  principle 
illustrated  by  the  cases.  There  is  no  evidence  in  the  record  show- 
ing a  situation  whereby  such  an  affirmative  duty  on  the  part  of 
the  respondent  is  created.  This  is  not  a  case  where  the  alleged 
act  of  negligence  is  done  at  a  time  when  the  presence  of  a  tres- 
passer exposed  in  a  position  of  peril  is  known.  To  say  that  re- 
spondent was  required  to  block  the  engine,  or  otherwise  use  some 
similar  care  with  respect  to  it,  in  anticipation  of  a  trespasser's 
straying  upon  its  premises  and  making  an  unauthorized  use  of 
them,  would  be  imposing  upon  it  an  unreasonable  burden,  and 
would  be  announcing  a  rule  that  one  is  in  duty  bound  to  facilitate 
the  trespass,  and  to  render  reasonably  safe  the  position  of  one 
who  might  commit  it.  To  also  say  that  many  other  persons  were 
around  and  about  the  premises,  so  far  as  made  here  to  appear,  all 
employees  of  the  respondent  and  there  rightfully,  and  therefore  a 
duty  of  care  in  the  handling  and  blocking  of  the  engine  arose, 
cannot  avail  appellant.  It  is  not  what  duty  the  respondent  owed 
them,  but  what  duty  it  owed  him,  on  the  theory  that  he  was  a  tres- 
passer. Before  he  has  legal  cause  of  complaint,  he  must  show  a 
duty  owing  to  him,  and  a  breach  of  that  duty,  resulting  in  his 
injury.  A  case  may  well  arise  where  an  act  injures  two  persons, 
one  of  whom  is  rightfully,  and  the  other  wrongfully,  about  the 
premises,  and  where  the  actor  is  properly  made  liable  for  the  one 
injury,  but  not  for  the  other,  on  the  principle  that  as  to  the  one 
person  he  owes  a  duty  to  use  reasonable  care,  while  as  to  the 
other  he  owed  no  such  duty.  So  that  when  the  court  told  the 
jury  that,  if  they  found  appellant  was  a  trespasser,  respondent 
owed  him  no  dutv  or  care  other  than  not  to  wantonlv  or  reck- 
lessly  injure  him,  he  stated  on  that  proposition  all  that  was  here 
necessary  to  state. 

Complaint  is  also  made  of  paragraph  7,  wherein  the  court 
charged  that  if  the  jury  found  appellant  did  not  leave  within  a 
reasonable  time  after  obtaining  his  time  check,  and  was  a  mere 
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loiterer  about  tbe  station,  then  he  was  a  trespasser ;  and  of  like 
expressions  in  paragraph  8.    It  is  here  urged  that  whether  ap- 
pellant was  a  trespasser  was  a  question  of  fact,  which  should 
have  been  left  to  the  jury,  unaided  by  the  court  as  to  what  would 
be  OT  constitute  a  trespass.    While  the  expressions  "loiterer"  and 
"hang  around"  were  not  apt  expressions,  in  that  it  had  a  tend- 
ency to  characterize  the  acts  and  conduct  of   appellant   by   the 
court,  which  more  properly  was  within  the  province  of  the  jury, 
yet  we  think  appellant  was  neither  prejudiced  thereby,  nor  that 
the  jury  was  thereby  misled  in  accepting  or  applying  these  ex- 
pressions in  a  sense  different  from  the  one  that  appellant  was 
about  the  station  without  the  consent  or  permission  or  license  of 
respondent.    The  term  "loiterer"  of  necessity  implies  appellant*s 
presence  about  the  station  without  consent,  permission,  or  license. 
If  anything,  it  is  even  broader  than  these  terms ;  for  one  may  be 
about  tHe  premises  without  consent,  permission,  or  license,  and 
yet  not  be  loitering  and  therefore  be   a   trespasser,   and   not   a 
loiterer.    To  aid  the  jury  in  properly  determining  the  fact  it  was 
proper  for  the  court  to  instruct  them  what  would  constitute  a  tres- 
pass, and  to  charge  that  one  about  premises  of  another  without 
consent,  permission,  or  license  was  a  trespasser.    When  he  told 
them  a  mere  loiterer  was  a  trespasser,  by  necessary  implication 
he  told  them  all  these  things.    It  will  be  presumed  the  jury  ac- 
cepted the  term  "loiterer"  in  its  ordinary  and  popular  sense; 
and,  when  such  meaning  is  given  it,  we  cannot  see  how  the  jury 
could  have  applied  it  in  any  sense  consistent  with  appellant's 
presence  rightfully  about  the  premises.    The  fact  as  to  whether 
appellant  was  a  loiterer  was  not  assumed  by  the  court,  but  was 
left  with  the  jury  for  their  finding,  as  will  be  seen  by  the  charge. 
We  think,  therefore,  no  error  was  committed  in  refusing  appel- 
lant's request,  or  in  charging  the  jury  in  manner  complained  of. 
4.  It  is  claimed  that  the  evidence  without  dispute  shows  ap- 
pellant was  about  the  premises    with    rights    of    an    intending 
passenger,  or  was  otherwise  there  with  respondent's  consent  or 
permission,  and  hence  the  court  committed  error  in  charging  at 
all  on  the  question  of  whether  he  was  a  trespasser.     We  have 
already  indicated,  and  here  again  say,  without  setting  forth  in 
detail  the  portions  of  the  testimony,  that  there  was  sufficient  evi- 
dence to  authorize  and  warrant  the  jury  in  finding  the  fact  that 
appellant  was  trespassing.     There  is    quite    sufficient    evidence 
from  which,  if  believed  by  them,  the  jury  could  well  find  that  ap- 
pellant, after  he  quit  the  services  of  the  respondent,  did  not  leave 
within  a  reasonable  time,  had  made  no  effort  to  do  so,  that  he 
was  about  its  premises  without  business  or  lawful  purpose,  and 
that  at  the  time  of  the  accident  he  was  not  intending  or  expect- 
ing to  take  passage,  and  was  not  then  doing,  nor  had  he  thereto- 
fore done,  anything  in  pursuance  of  such  intention  or  expecta- 
tion.   Furthermore,  the  court,  in  paragraph  9,  charged  the  jury, 
though  appellant  was  committing  a  trespass,  still,  if  he  did  not 
intend  to  commit  it,  or  its  commission  was  purely  technical,  and 
done  under  circumstances  where  he  might  reasonably  suppose 
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there  would  be  no  objection  on  the  part  of  respondent,  such  tres- 
pass would  not  prevent  his  right  of  recovery,  providing  his  in- 
juries were  caused  by  the  negligence  of  respondent,  without 
negligence  on  his  part  proximately  contributing  thereto. 
The  court  having  theretofore  fully  stated  to  the  jury 
that  the  alleged  acts  of  respondent's  negligence  consisted 
in  its  failure  to  use  ordinary  care  in  the  handling  and 
management  of  its  engine  and  maintenance  of  its  platform,  and 
that  it  negligently  and  carelessly  left  the  engine  standing  un- 
blocked and  without  any  one  in  charge  of  it,  and  carelessly  and 
negligently  permitted  the  platform  to  be  weak  and  overloaded, 
and  having  theretofore  defined  negligence  to  be  the  failure  to  do 
what  a  reasonable  and  prudent  person  would  ordinarily  have 
done  under  the  circumstances,  or  the  doing  of  what  such  a  per- 
son under  the  existing  circumstances  would  not  have  done,  there- 
fore the  verdict  of  the  jury  is  a  finding  that  respondent  was  not 
guilty  of  negligence,  or,  if  so,  appellant's  negligence  contributed. 
Viewing  the  charge  as  a  whole,  we  think  the  law  applicable  to 
the  two  contending  theories  was  in  substance  correctly  stated. 
On  appellant's  theory  of  s^i  intending  passenger,  many  cases  have 
been  cited  illustrating  the  duty  and  use  of  care  of  common  car- 
riers toward  passengers,  those  intending  to  take  passage,  and 
who,  in  pursuance  thereof,  are  in  and  about  station  houses  and 
depot  premises.  But  it  must  be  borne  in  mind  here  that  respond- 
ent at  Hog-up  was  not  there  engaged  in  the  business  of  a  com- 
mon carrier,  nor  were  its  yard  and  premises  there  provided  or 
maintained  for  such  purposes;  and  therefore  what  courts  have 
said  with  respect  to  the  duty  and  use  of  care  on  the  part  of  car- 
riers toward  passengers,  or  those  intending  to  take  passage,  and 
who,  in  pursuance  thereof,  are  about  their  station  houses  and 
depot  premises,  does  not  here  have  equal  application. 

S.  A  juror  who  sat  in  the  case,  on  his  voir  dire,  in  response  to 
questions  stated  that  he  had  no  feelings  of  prejudice  or  bias 
against  cases  brought  for  personal  injuries  alleged  to  have  been 
received  from  the  negligence  of  a  person  or  corporation,  that  he 
had  no  bias  or  prejudice  in  favor  or  against  either  of  the  parties, 
that  he  could  fairly  and  impartially  decide  the  case,  and  that  he 
knew  of  no  reason  why  he  could  not  sit  as  a  juror  in  the  trial  of 
the  case.  In  support  of  his  motion  for  a  new  trial,  appellant 
presented  affidavits  on  his  behalf,  showing  that  in  a  similar  case, 
tried  prior  to  this  one,  this  same  juror,  on  his  voir  dire,  stated 
that  he  was  biased  and  prejudiced  in  a  general  way  against  cases 
of  this  kind,  but  in  that  connection  also  stated  that  he  heard  this 
class  of  cases  discussed  in  connection  with  some  specific  instance 
which  had  impressed  him  and  those  with  whom  he  was  talking 
that  the  particular  case  was  not  a  just  one;  that  he  did  not  con- 
demn all  cases;  that  he  recognized  that  there  were  just  cases, 
many  of  them,  perhaps  the  majority ;  that  he  had  been  in  the  rail- 
road business  nearly  all  his  life ;  that  his  attention  had  not  been 
particularly  called  to  such  cases;  that,  if  he  had   such   a    case 
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against  a  railroad  company,  he  would  be  willing  to  have  eight 
men  of  the  same  experience,  the  same  knowledge,  the  same  im- 
pression, and  the  same  state  of  mind  as  he  had,  to  try  his  case. 
It  was  also  shown  by  the  affidavit  that  the  said  juror  was  married 
to  a  daughter  of  a  half-sister  of  one  Condon,  who  was  an  em- 
ployee of  the  secret  service  of  respondent,  and  who  at  this  trial 
advised  with  its  counsel  in  the  making  up  of  the  jury,  and  that 
the  fact  of  such  marriage  and  of  his  said  statements  at  said 
former  trial  concerning  his  prejudice  and  bias  were  not  known  to 
appellant  or  his  counsel  at  the  time  of  this  trial. 

We  think  the  court  did  not  err  in  refusing  to  grant  a  new  trial 
because  of  these  matters.  It  is. not  sufficiently  made  to  appear 
that  such  a  state  of  mind  existed  on  the  part  of  the  juror,  witji 
reference  to  the  case  or  to  either  party,  which  prevented  him 
from  acting  impartially  and  without  prejudice  to  the  rights  of 
the  appellant,  or  that  he  had  made  false  answers  with  respect  to 
matters  about  which  he  was  examined.  While  a  portion  of  the 
affidavit  asserts  that  the  juror  in  the  former  trial  stated  that  he 
had  a  general  prejudice  or  bias  against  cases  of  this  kind,  when 
such  statement  is  read  and  considered  in  connection  with  the 
other  statements  then  also  made  as  above  set  forth,  the  conclusion 
that  it  shows  a  state  of  mind  of  general  prejudice  and  bias  is  not 
warranted  from  the  whole  statement.  In  giving  a  proper  con- 
struction of  what  the  juror  in  fact  stated  on  the  former  trial  con- 
cerning his  state  of  mind,  such  construction  .should  not  be  made 
alone  from  one  sentence  or  only  a  portion  of  his  statements,  but 
it  should  be  made  from  all  that  he  said  on  the  subject-matter. 
W^en  so  considered,  we  think  it  does  not  warrant  the  conclusion 
that  the  statement  of  the  juror  was  one  showing  the  existence  of 
a  state  of  mind  of  general  prejudice  and  bias ;  and,  when  each 
examination  of  the  juror  is  so  considered,  there  is  no  substantial 
or  material  conflict  between  the  statements  of  his  two  examina- 
tions, at  least  not  to  the  extent  where  it  can  be  said  one  or  the  other 
is  false.  Concerning  his  marriage  to  a  daughter  of  a  half-sister 
of  a  mere  employee  of  respondent,  if  important,  it  was  not  at  all 
concealed  by  the  juror.  There  was  nothing  asked  him  by  which 
his  mind  was  directed  to  such  matter,  or  to  which  it  could  have 
been  any  kind- of  response.  Counsel  say,  if  they  had  known  of 
these  matters,  they  would  have  exercised  a  peremptory  challenge 
on  the  juror.  It  is  common  to  every  practitioner,  after  trial, 
oftentimes  to  learn  of  some  thing  or  fact  concerning  a  juror,  for 
which,  had  it  been  known  in  time,  a  peremptory  challenge  would 
have  been  exercised ;  but  to  grant  a  new  trial  because  of  such 
matters,  where  the  juror  has  not,  by  false  answers  or  otherwise, 
misled  the  litigant  to  his  prejudice,  is  going  quite  beyond  the 

decisions. 

Other  matters  of  error,  but  of  less  importance  than  those  con- 
sidered, are  also  alleged.  We  do  not  think  them  of  sufficient  im- 
portance to  require  expressions  from  us  concerning  them. 

The  law  applicable  to  the  case  having  been  in  substance  cor- 
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rectly  stated  to  the  jury,  and  they,  upon  conflicting  evidence,  hav- 
ing found  the  facts  against  appellant,  and  no  error  sufficiently- 
being  made  to  appear,  the  judgment  of  the  court  below  must  be 
affirmed ;  costs  to  be  taxed  against  appellant. 

Bartch,  C.  J.,  and  McCarty,  J.,  concur. 


Sharpton  v.  Augusta  &  A.  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  July  18,  1905.) 

[51  S.  E.  Rep.  553.] 

Street  Railroads — Injuries  to  Person  on  Track — Intoxication. — In 

aji  action  for  injuries  to  plaintiff  by  being  struck  by  a  street  car, 
where  defendant  pleaded  contributory  negligence,  in  that  plaintiff 
went  on  defendant's  right  of  way,  defendant  may  show,  by  questions 
to  plaintiff  and  by  his  declarations,  that  he  was  intoxicated  at  the 
time  of  the  accident. 

Same. — In  actions  for  injuries  to  plaintiff  on  street  car  track,  under 
the  plea  of  a  general  denial,  defendant  may  show  plaintiff's  intoxica- 
tion, as  tending  to  show  contributory  negligence,  and  to  impair  his 
credibility. 

Same — Instructions. — ^An  instruction,  in  an  action  for  injuries  to 
a  person  on  a  street  car  track,  that  voluntary  intoxication  will  not 
excuse  a  traveler  for  failure  to  exercise  ordinary  care  at  a  railroad 
crossing,  is  properly  refused  as  inapplicable  to  the  case. 

Trial — Examination  of  Witness. — Where  a  witness  testified  that 
he  did  not  write  a  letter,  nor  procure  any  one  to  write  it  for  him, 
it  cannot  be  read  to  him,  in  order  to  ask  him  if  he  did  not  write  it. 

Same — Exclusion  of  Witness. — Where  witnesses  have  been  excluded 
by  order  of  the  court,  it  is  discretionary  with  the  trial  judge  to  allow 
a  witness  who  has  been  in  the  court  room  a  part  of  the  time  to  be 
examined  on  matters  not  testified  to  by  the  other  witnesses. 

Same — Necessity  of  Exceptions. — It  is  incumbent  on  one  desiring 
to  base  exceptions  on  error  of  judge  in  stating  issues  raised  by  the 
pleadings  to  call  the  court's  attention  to  it. 

Appeal—Instructions— Harmless  Error. — An  instruction  charging 
a  proposition  of  law  inapplicable  to  the  facts  is  not  ground  for 
reversal,  where  the  jury  could  not  have  been  misled  thereby. 

Trial  —  Instructions  —  Exceptions.  —  Where  the  court  charges  a 
proper  request,  but  commits  error  in  remarks  in  connection  therewith, 
an  exception  to  such  remarks  must  be  taken  to  procure  consideration 
on  appeal. 

Street  Railroad--Care  Required.* — ^The  motoneer  on  an  electric  car 
must  keep  an  ordinary  lookout  for  persons  on  the  track. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care 
required  of  those  in  charge  of  street  cars  to  avoid  collisions  with 
other  users  of  streets,  see  foot-notes  appended  to  Birmingham  Ry. 
Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R.  R.  191,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  191;  McVean  v.  Detroit  United  Ry.  (Mich.),  15 
R.  R.  R.  464,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  464;  Metropolitan  St.  Ry. 
Co.  V.  Gilbert  (Kan.),  15  R.  R.  R.  428,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
428;  Lightfoot  v.  Winnebago  Traction  Co.  (Wis.),  14  R.  R.  R.  1,  37 
Am.  &  Eng.  R,  Cas.,  N.  S.,  1;  Rhymes  v.  Jackson  Electric  Ry.,  L. 
&  P.  Co.  (Miss.),  14  R.  R,  R,  7,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  7; 
Christy  v.  Des  Moines  City  Ry.  Co.  (Iowa),  14  R.  R.  R.  42,  37  Am. 
&    Eng.    R.    Cas.,    N.  S.,  42;      foot-note    appended  to    Indianapolis 
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Appeal  from  Common  Plescs  Circuit  Court  of  Aiken  County; 
Townsend,  Judge. 

Action  by  B.  C.  Sharpton  against  the  Augusta  &  Aiken  Rail- 
way Company.  From  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  third  request  of  the  plaintiff,  referred  to  in  the  fourteenth 
exception,  is  as  follows: 

"  *(3)  If  the  jury  should  find  that  those  in  charge  of  the  elec- 
tric car  in  question  failed  to  keep  an  ordinary  lookout  for  per- 
sons upon  the  track,  or  that  they  failed  to  give  such  signals  as 
would  have  given  a  warning  of  the  approach  of  said  car,  and  that 
the  injury  of  the  plaintiflf  (if  he  has  been  injured  at  all)  was 
caused  thereby,  and  that  such  failure  to  keep  an  ordinary  lookout 
or  such  failure  to  give  signals  amounted  to  willfulness  and  wan- 
tonness, or  was  such  a  disregard  of  the  consequences  and  of  the 
rights  of  others  as  to  amount  to  willfulness  and  wantonness, 
then  the  jury  is  charged  that  the  defendant  company  would  be 
liable  for  damages  for  any  injury  that  may  have  resulted  to  the 
plaintiff  through  such  misconduct.*    I  charge  you  that." 

The  defendant's  exceptions  are: 

"(1)  Because  the  court  erred  in  refusing  to  allow  counsel  for 
defendant  to  ask  the  plaintiff,  while  a  witness  on  the  stand  on 
cross-examination:  'Were  you  under  the  influence  of  liquor  at 
the  time  you  were  hit  by  the  car?'  Such  ruling  was  error:  (a) 
Because  it  was  the  right  of  the  defendant,  upon  cross-examina- 
tion, to  thoroughly  sift  the  witness,  (b)  Because  it  was  the  right 
of  the  defendant  to  show  what  was  the  mental  condition  of  the 
witness  at  the  time  that  the  acts  he  was  testifying  about  occurred, 
(c)  Because  it  was  the  right  of  the  defendant  to  show  that  the 
witness  was,  at  the  time  of  the  occurrence  of  the  acts  testified 
about,  incompetent  to  have  seen  or  heard  and  become  conscious 
of  the  same,  (d)  Because  it  was  the  right  of  the  defendant  to 
show  what  was  the  condition  of  the  plaintiff  at  the  time  he  went 
upon  the  right  of  way  of  the  defendant,  so  that  the  jury  could 
properly  estimate  whether  it  was  negligence  on  the  part  of  the 
plaintiff  to  enter  upon  the  said  rig^t  of  way  at  that  time,  and  in 
his  then  condition,  (e)  Because  the  defendant  had  the  right, 
under  a  general  denial,  to  show  that  the  injury  was  caused  alone 
by  the  negligence  of  plaintiff,     (f)  Because  the  refusal  to  allow 

St  Ry.  Co.  V.  Taylor  (Ind.),  14  R.  R.  R.  356,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  356;  Richmond  P.  &  P.  Co.  v.  Allen  (Va,),  14  R.  R. 
R-  566,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  566;  foot-notes  appended  to 
Greene  v.  Louisville  Ry.  Co.  (Ky.),  14  R.  R.  R.  589,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  589;  Indianapolis  St.  Ry.  Co.  v.  Schomberg  (Ind.), 
14  R,  R.  R.  627,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  627;  Cameron  v, 
Duluth-Superior  Traction  Co.  (Minn.),  14  R.  R.  R.  632,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  632;  Kennedy  v.  Consolidated  Traction  Co.  (Pa.), 
14  R.  R.  R.  635,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  Dunkle  v.  City 
Passenger  Ry.  Co.  (Pa.),  14  R.  R.  R.  776,  37  Am.  &  Eng.  R.  Cas., 
N.  a,  776;  Butler  v.  Rockland,  etc.,  St.  Ry.  (Me.),  14  R.  R.  R. 
TO,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  778. 
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said  question  was  an  abuse  of  discretion  on  the  part  of  the  court. 

"(2)  Because  the  court  erred  in  refusing  to  allow  counsel  for 
the  defendant  to  propound  to  the  plaintiff,  as  a  witness  on  cross- 
examination,  the  following  question:  *Did  you  not  say  to  Dr. 
Shaw  at  the  same  time,  in  that  conversation,  that  you  were  drunk 
when  you  received  your  hurt?'  Such  ruling  was  error:  (a) 
Because  it  was  the  right  of  the  defendant,  upon  cross-examina- 
tion, to  thoroughly  sift  the  witness,  (b)  Because  it  was  the 
right  of  the  defendant  to  show  the  mental  condition  of  the  wit- 
ness at  the  time  that  the  acts  he  was  testifving  about  occurred, 
(c)  Because  it  was  the  right  of  the  defendant  to  show  that  the 
witness  was,  at  the  time  of  the  occurrence  of  the  acts  testified 
about,  incompetent  to  have  seen  or  heard  and  become  conscious 
of  the  same,  (d)  Because  it  was  the  right  of  the  defendant  to 
show  what  was  the  condition  of  the  plaintiff  at  the  time  he  went 
upon  the  right  of  way  of  the  defendant,  so  that  the  jury  could 
properly  estimate  whether  it  was  negligence  on  the  part  of  the 
plaintiff  to  enter  upon  the  said  right  of  way  at  that  time  and  in 
his  then  condition,  (e)  Because  the  defendant  had  the  right, 
under  a  general  denial,  to  show  that  the  injury  was  caused  alone 
by  the  negligence  of  plaintiff,  (f)  Because  the  refusal  to  allow 
said  question  was  an  abuse  of  discretion  on  the  part  of  the  court, 
(g)  Because  it  was  the  right  of  defendant  to  lay  the  foundation 
for  impeachment. 

"(3)  Because  the  court  erred  in  refusing  to  allow  counsel  for 
defendant  to  read  to  George  Burgess,  a  witness  for  plaintiff,  the 
contents  of  a  letter,  for  the  purpose  of  asking  the  witness  whether 
or  not  he  had  authorized  the  said  letter  to  be  written;  the  said 
letter  reading  as  follows : 

"  Xagrange,  Ga.,  August  21,  1903. 
'Mr.  G.  H.  Conklin — Dear  Sir  Your  letter  just  rec.  to  day 
and  answer  at  once.  Mr.  Sharpenter  offered  me  $25.00  if  I 
would  swear  I  saw  the  car  strike  him  and  he  was  in  S.  C.  I  was 
in  Ga.  at  work  in  Clarks  Mill,  that  is  what  I  know  about  it.  Mr. 
Sharpenter  said  that  he  had  one  man  that  was  going  to  swear  for 
him.  I  don't  remember  his  name  onley  his  given  name  is  Joe 
but  I  can  show  him  to  you  when  I  come.  Mr.  Sharpenter  wanted 
me  to  swear  that  he  wanted  me  to  go  get  him  some  whiskey  that 
day  that  he  had  not  drank  any  thing.  I  had  not  seen  him  in  3  or 
4  weeks  before  the  axedent  and  I  saw  him  about  6  weeks  after 
that,  this  is  all  I  know  about  it  just  like  I  am  writing.  Any  time 
that  you  need  me  I  will  come  at  once  will  tell  you  tlie  same  when 
I  get  thair  that  I  have  told  you  now. 

"  'I  remain  yours  sincerely, 

"  'Gorg  Burgess. 

"  'Lagrange  Ga.' 

"This  ruling  was  error:  (a)  Because  it  was  necessary  to  dis- 
close to  the  witness  the  contents  of  the  letter,  with  its  date,  and 
the  place  from  which  it  was  written,  so  as  to  lay  the  foundation 
for  impeachment  or  contradiction,  (b)  Because  this  was  a 
proper  method  of  identifying  the  letter  for  the  purpose  of  subse- 
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quent  use.     (c)  Because  it  was  proper  to  thus  prove  the  letter 
in  order  to  contradict  the  previous  testimony  of  the  witness. 

"(4)  Because  the  court  refused  to  allow  counsel  for  defendant 
to  prove  by  several  witnesses  that  the  plaintiff  was  drunk  at  the 
time  of  the  alleged  injury'.  Such  rulini,^  was  error:  (a)  lie- 
cause  it  was  the  ri^ht  of  the  defendant  to  show  the  mental  condi- 
tion of  the  plaintiff  at  the  time  that  the  acts  he  testified  about  oc- 
curred, (b)  Because  it  was  the  rir;lit  of  the  defendant  to  show 
that  the  plaintiff  was,  at  the  time  of  the  occurrence  of  the  acts  he 
testified  about,  incompetent  to  have  seen  or  heard  and  become 
conscious  of  the  same,  (c)  Because  it  was  the  ricrht  of  the  de- 
fendant to  show  what  was  the  condition  of  the  plaintiff  at  the 
time  he  went  upon  the  right  of  way  of  the  defetidant,  so  that  the 
jury  could  properly  estimate  whether  it  was  negligence  on« 
the  part  of  the  plaintiff  to  enter  upon  the  said  right  of  way  at  the 
time  and  in  his  then  condition,  (d)  Because  tlie  defendant  had 
the  right,  under  a  general  denial,  to  show  that  the  injury  was 
caused  alone  by  the  negligence  of  plaintiff. 

"(S)  Because  the  court  erred  in  refusing  to  allow  counsel  for 
the  defendant  to  examine  George  11.  Conklin  as  a  witness  in  be- 
half of  the  defendant,  under  the  following  circumstances:  At 
the  beginning  of  the  case,  at  the  instance  of  defendant,  the  wit- 
nesses on  both  sides  had  been  sequestered.  At  that  time  it  was 
not  anticipated  that  Mr.  Conklin  would  be  used  as  a  witness,  and 
he  remained  in  the  court  room  during  the  trial  on  that  day,  dur- 
ing which  time  the  only  witnesses  examined  were  the  plaintiff 
and  Dr.  Butler.  During  the  next  day,  Mr.  Conklin  was  not  only 
not  in  the  court  room,  but  was  not  in  Aiken  until  after  the  noon 
recess,  and  was  not  in  the  court  room  at  all  until  called  as  a  wit- 
ness. He  was  offered  as  a  witness  to  testify  only  to  facts  that 
were  brought  out  by  the  witnesses  who  had  testified  while  he 
was  out  of  the  court  room,  and  out  of  the  city  of  Aiken,  and  was 
not  to  testify  in  connection  with  any  facts  that  were  testified  to 
or  about  by  the  plaintiff  or  Dr.  Butler.  The  errors  in  this  are : 
(a)  That,  the  reason  for  the  rule  having  failed,  the  rule  should 
fall,  (b)  Because  in  the  interest  of  justice  all  testimony  that 
serves  to  elucidate  the  issues  should  be  heard,  (c)  Because,  by 
allowing  such  testimony,  no  improper  advantage  could  possibly 
be  had  by  the  defendant  over  the  plaintiff. 

"(6)  Because  the  court  erred  in  the  following  charge  to  the 
jury:  'When  a  party  is  charged  with  negligence  only,  punitive 
damages  cannot  be  given  unless  the  negligence  amounts  to  reck- 
lessness :  then  punitive  damages  can  be  given.'  The  error  in  such 
charge  is  that  punitive  damages  are  not  recoverable  unless  the 
act  of  negligence  be  willful,  wanton,  or  malicious,  or  so  reckless 
as  to  be  equivalent  to  wantonness.  Negligence  that  amcnrnts  to 
recklessness  is  not  sufficient  to  sustain  punitive  damages. 

"(7)  Because  the  court  erred  in  charging  the  jury  that  'the 
plaintiff  charged  that  *  *  *  he  was  struck  by  a  car  of  the  com- 
pany, and  was  injured  bodily,  and  suffered  bodily  and  mental 
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anguish' ;  the  error  in  such  charge  being  that  the  complaint  does 
not  set  forth  any  claim  for  mental  anguish. 

"(8)  Because  the  court  erred  in  refusing  to  give  the  following 
written  request,  presented  by  defendant:  'Voluntary  intoxica- 
tion will  not  excuse  a  traveler  for  failure  to  exercise  ordinary 
care  at  a  crossing.'  Such  refusal  was  error,  because  if  the  plain- 
tiff's injury  was  caused  solely  by  his  negligence,  and  such  negli- 
gence was  due  to  his  intoxication,  the  jury  should  have  been  in- 
structed as  requested.  Further,  this  instruction  should  have  been 
given,  in  order  for  the  jury  to  properly  pass  upon  the  question  as 
to  whether  or  not  the  plaintiff  was  negligent  in  going  on  and  re- 
maining on  defendant's  right  of  way. 

**(9)  Because  the  court  erred  in  charging  the  jury  as  follows: 
'While  a  railroad  company  cannot  lose  its  right  of  way  by  aliena- 
tion or  prescription,  because  of  the  public  interest  in  its  holding 
it  for  public  purposes,  it  may  impose  upon  itself,  as  a  private  cor- 
poration, duties  and  obligations  to  the  public  or  to  individuals, 
by  inviting  the  use  of  the  right  of  way,  or  indicating  its  willing- 
ness that  it  should  be  used  by  the  public  or  particular  individual. 
In  such  circumstances  the  duty  devolves  upon  the  railroad  com- 
pany to  exercise  ordinary  care  to  avoid  injury  to  those  so  using 
the  right  of  way.'  The  charge  was  error  because  there  was  no 
evidence  to  warrant  the  jury  in  the  conclusion  that  the  defendant 
had  invited  or  indicated  its  willingness  that  defendant's  right  of 
way  should  be  used  by  the  public  or  particular  individuals. 

"(10)  Because  the  court  erred  in  giving  the  following  charge 
to  the  jury:  *That  a  person  coming  to  a  regular  station  of  the 
railroad  company,  with  the  intention  of  boarding  a  car,  and  within 
a  reasonable  time  before  the  arrival  and  departure  of  the  train, 
becomes  in  contemplation  of  law  a  passenger,  and  it  is  a  ques- 
tion of  fact  for  the  jury,  under  all  the  facts  and  circumstances  of 
the  case,  to  decide  whether  or  not  the  plaintiff  in  this  case  was 
coming  to  said  station  with  the  intention  of  becoming  a  passenger 
on  defendant's  car,  and  within  a  reasonable  time  before  the  ar- 
rival and  departure  of  the  car ;  in  other  words,  whether  or  not  the 
relation  of  passenger  and  carrier  existed  between  the  plaintiff 
and  the  defendant.  If  the  jury  finds  from  the  evidence  in  this 
case  that  the  plaintiff  at  the  time  of  his  alleged  injury,  if  he  was 
injured,  was  coming  to  defendant's  station  with  the  intention  of 
becoming  a  passenger  on  one  of  its  cars,  and  within  a  reasonable 
time  before  the  arrival  and  departure  of  the  car,  then  the  jury  is 
charged  that  the  defendant  owed  the  duty  of  exercising  ordinary 
care  not  to  do  the  plaintiff  an  injury.'  This  charge  is  error,  be- 
cause the  principle  involved  therein  is  not  applicable  to  one  walk- 
ing along  the  right  of  way  of  a  railroad  company,  and  not  on  or 
near  the  premises  constituting  the  station,  and  not  doing  anything 
that  would  indicate  to  the  defendant  company  his  intention  of  be- 
coming a  passenger. 

"(11)  Because  the  court  erred  in  charging  that,  if  the  plaintiff 
was  entitled  to  recover,  he  was  entitled  to  recover  'such  amount 
as  they  may  consider  will  compensate  him  for  his  injuries,  both 
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present  and  prospective,  and  for  such  pains  and  suffering  as  he 
has  experienced,  and  his  necessary  expenses  incident  thereupon, 
such  an  additional  sum  as  to  them  may  seem  proper  by  way  of 
smart  money  or  vindictive  damages  against  the  defendant  com- 
pany.' Such  charge  was  error,  because  there  was  no  evidence  be- 
fore the  jury  to  show  that  any  expenses  had  been  incurred,  and, 
if  any,  how  much. 

"(12)  Because  his  honor  erred,  when  charging  defendant's 
first  request,  by  remarking  thereon  that  'that  is  a  proposition  of 
law  which  has  been  laid  down  in  "one"  of  our  cases,  the  case  of 
Haltiwanger  v.  Railroad  Company';  the  error  being  that  in  his 
later  remarks  he  led  the  jury  to  believe  that  the  above  proposition 
of  law  had  been  overruled  by  later  cases,  and,  having  been  laid 
down  in  but  'one'  case,  it  was  not  the  law,  whereas,  it  is  respect- 
fully submitted  that  the  said  request  was,  and  still  is,  the  law  of 
this  state. 

"(13)  Because  his  honor  erred,  when  charging  defendant's 
second  and  sixth  request,  by  reading  in  connection  therewith  to 
the  jury  from  various  cases  extracts  which  were  not  applicable 
under  tfie  pleadings  to  this  case.  There  being  no  allegations  in 
the  complaint,  except  that  the  injury  occurred  at  or  near  a  pub- 
lic crossing  or  a  traveled  place,  it  was  error  and  misleading  to 
read  to  the  jury  the  law  as  to  places  not  a  public  crossing  or  a 
traveled  place,  but  used  by  the  public  with  the  knowledge  and  ac- 
quiescence of  the  defendant,  without  protest ;  and  especially  was 
this  error  because,  under  all  the  testimony,  the  injury  occurred 
neither  at  a  p'ublic  crossing  nor  a  traveled  place. 

"(14)  Because  his  honor  erred  in  charging  plaintiff's  third 
request,  and  in  his  remarks  on  defendant's  third  request,  by  stat- 
ing that  'the  law  requires  they  [meaning  trolley  cars]  shall  keep 
a  lookout  for  objects  on  the  track,  and  observe  that  care  which  an 
ordinary  prudent  person  would  use  in  doing  the  same  thing' ;  the 
error  being  that  they  are  not  required  to  keep  a  lookout  at  all 
points  on  the  track. 

"(15)  That  his  honor  erred  in  refusing  to  allow  the  defendant 
to  prove  affirmatively  by  the  witness  Charles  Caldwell,  and  other 
witnesses  produced  by  the  defendant,  that  the  plaintiff  was,  at 
the  time  of  the  accident,  walking  on  defendant's  railroad  track  in 
an  intoxicated  condition ;  the  error  being  that  under  the  defend- 
ant's plea  of  contributory  negligence  it  had  the  right  to  show  to 
the  jury  said  fact,  to  be  considered  by  them  in  passing  on  the 
question  of  the  plaintiff's  negligence." 

Wm,  H.  Bartlett  and  Croft  &  Salley,  for  appellant. 
S,  McG.  Simkins  and  Hendersons,  for  respondent. 

Gary,  A.  J.  The  allegations  of  the  complaint  that  are  ma- 
terial in  considering  the  questions  presented  by  the  exceptions 
are  as  follows:  "That  on  the  evening  of  the  13th  of  April,  1903, 
the  plaintiff  being  at  Bath,  and  desiring  to  go  to  Langley,  as  a 
passenger  on  the  said  railway  and  its  cars,  approached  one  of 
its  regular  stopping  places  near  a  public  crossing — that  is  to  say. 
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a  public  place  traveled  by  the  public  and  a  public  crossing,  being 
known  as  'Nellom's  Crossing' — and  that,  arriving  at  said  station 
where  the  cars  of  said  railway  were  accustomed  to  stop  to  take 
on  passengers,  and  no  car  having  arrived,  he  walked  up  and  down 
the  railway  track  waiting  for  said  car,  and  w^hen  very 
near  said  traveled  place  or  public  crossing,  and  very  near 
said  station,  the  said  public  crossing  and  traveled  place  and  said 
station  being  near  to  each  other,  a  car  of  said  railway  company 
approached  this  plaintiff,  who  was  unaware  of  its  coming,  *  *  * 
and  negligently,  willfully,  and  wantonly,  without  any  warning 
to  this  plaintiff,  was  rushed  upon  this  plaintiff  as  he  traveled  along 
and  near  said  track,  for  the  purpose  of  going  to  said  station.'' 
The  defendant  denied  the  allegations  of  the  complaint,  except 
its  corporate  existence,  and  set  up  the  following  plea:  "For  a 
further  defense,  defendant  alleges  that  plaintiff  was  negligent  in 
going  upon  defendant's  right  of  way,  not  at  a  station,  and  in 
remaining  there,  and  such  negligence  contributed  as  a  proximate 
cause  to  his  injury,  if  any,  without  which  the  injury  would  not 
have  occurred."  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $300.  The  defendant  appealed  upon  exceptions 
which  will  be  set  out  in  the  report  of  the  case. 

1.  First,  second,  fourth,  and  fifteenth  exceptions:    These  ex- 
ceptions will  be  considered  together.    While  the  plaintiff  was  on 
the  stand  as  a  witness,  he  was  asked,  on  cross-examination  by 
defendant's  counsel,  the  question:    "Were  you   under  the   in- 
fluence of  liquor  at  the  time  you  were  hit  by  the  car  ?"    Also,  the 
question:    "Did  you  not  say  to  Dr.  Shaw  at  the  same  time  in 
that  conversation  that  you  were  drunk?"    His  honor,  the  presid- 
ing judge,  ruled  that  both  questions  were  incompetent.     The 
defendant  also  offered  to  introduce  the  testimony  of  several  wit- 
nesses to  prove  that  the  plaintiff  was  intoxicated  at  the  time  of 
the  injury,  but  the  presiding  judge  ruled  that  the  testimony  was 
inadmissible.    The  defense  set  up  in  the  answer  not  only  alleged 
the  facts  constituting  negligence  on  the  part  of  the  plaintiff,  but 
that  they  contributed  as  a  proximate  cause  to  his  injury.     One 
of  the  definitions  of  the  word  "contribute"  in  Webster's  Interna- 
tional Dictionary  is  "to  furnish  or  supply  in  part" ;  and  as  defined 
in  9  Cyc.  it  is,  to  "furnish  as  a  share  or  constituent  part  of  any- 
thing."    These   definitions    show   that   the   defendant   intended 
to  allege  that  the  negligence  of  the  plaintiff  was  a  constituent 
element  in  causing  the  injury.    The  case  of  Charping  v,  Toxaway 
Mills,  70  S.  C.  470,  50  S.  E.  186,  shows  that  these  allegations 
are  sufficient  to  constitute  the  defense  of  contributory  negligence. 
When  the  defendant  alleged  contributory  negligence  on  the  part 
of  the  plaintiff  in  going  upon  its  right  of  way,  it  was  not  neces- 
sary to  allege  the  probative  facts  relied  upon  to  show  such  negli- 
gence.   Evidence  of  intoxication  is  competent  in  determining  the 
question  of  contributory  negligence.    Hankinson  v.  R.  R.,  41  S. 
C.  1,  19  S.  E.  206.    But,  even  if  contributory  negligence  had  not 
been  set  up  as  a  defense,  evidence  of  intoxication  would  have 
been  admissible.    Under  a  general  denial  a  defendant  can  intro- 
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duce  testimony  for  the  purpose  of  showing  that  the  injury  was 
caused  by  the  negligence  of  the  plaintiff,  as  this  negatives  the 
allegation  of  negligence  by  the  defendant.  Kennedy  v.  R.  R., 
59  S.  C.  535,  38  S.  E.  169.  One  laboring  under  intoxication  is 
not  likely  to  exercise  the  same  degree  of  care  as  an  ordinary 
person,  and  therefore  the  fact  of  intoxication  should  be  consid- 
ered by  the  jury  in  determining  the  question  of  the  plaintiff's 
negligence.  40  L.  R.  A.  143,  note.  Furthermore,  the  testimony 
was  competent  as  tending  to  impair  the  credibility  of  the  witness, 
for  the  reason  that  persons  suffering  from  intoxication  cannot 
reasonably  be  expected  to  give  as  accurate  a  statement  of  the 
surroundings  as  those  whose  intellects  are  free  from  such  in- 
fluence. State  V,  Rhodes,  44  S.  C.  325,  21  S.  E.  807,  22  S.  E. 
306:  Bedenbaugh  v.  Ry.,  69  S.  C.  1,  48  S-  E.  53;  30  Enc.  of 
Law,  936;  2  Elliott  on  Ev.  §  765.  The  circuit  judge  therefore 
erred  in  excluding  the  testimony. 

2.  Eighth  exception:  The  defendant  requested  the  presiding 
judge  to  charge  that  "voluntary  intoxication  will  not  excuse  a 
traveler  for  failure  to  exercise  ordinary  care  at  a  crossing."  The 
request  was  properly  refused,  on  the  ground  that  it  was  inappli- 
cable to  the  case. 

3.  Third  exception :  The  witness  testified  that  he  did  not  write 
the  letter ;  that  he  could  not  write,  and  did  not  authorize  any 
one  to  write  it  for  him.  The  presiding  judge  ruled  correctly  that 
the  letter  could  not  be  introduced  in  evidence  until  it  was  au- 
thenticated. 

4.  Fifth  exception:  It  was  discretionary  with  the  presiding 
judge  whether  he  would  allow  the  witness  to  testify  under  the 
circumstances,  and  this  court  is  not  satisfied  that  there  was  an 
abuse  of  discretion. 

The  sixth  exception  was  abandoned. 

5.  Seventh  exception:  If  the  circuit  judge  erred  in  stating 
the  issues  raised  by  the  pleadings,  it  was  incumbent  on  the 
appellant  to  call  his  attention  to  such  error;  otherwise,  it  cannot 
be  made  the  basis  of  an  exception. 

6.  Ninth  exception :  The  defendant  requested  the  circuit  judge 
to  charge  as  follows :  "The  acquiescence  by  a  railroad  company 
in  the  use  of  its  right  of  way  by  pedestrians  does  not  amount  to 
a  license  to  use  such  right  of  way."  He  said :  "That  is  the  law. 
It  does  not  amount  to  a  license.  This  principle  I  read  to  you 
applies  to  that."  He  then  charged  as  set  out  in  the  exception.  It 
does  not  necessarily  follow  that  it  is  reversible  error  to  charge 
a  proposition  of  law  when  there  are  no  facts  in  the  particular  case 
to  which  it  is  applicable.  Boggero  z'.  Ry.,  64  S.  C.  104,  41  S.  E. 
819.  In  order  to  constitute  reversible  error  .the  court  must  be 
satisfied  that  there  are  reasonable  grounds  for  supposing  that  the 
jury  may  have  been  misled  to  the  prejudice  of  the  appellant.  The 
tourt  is  not  satisfied  that  such  grounds  exist  in  this  case. 

7.  Tenth,  eleventh,  and  thirteenth  exceptions:  The  appellant 
does  not  contend  that  the  principles  stated  by  the  presiding 
judge  were  erroneous,  but  that  they   were   inapplicable    to   the 
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facts  of  this  case.  These  exceptions  are  disposed  of  by  what 
was  said  in  considering  the  ninth  exception. 

Twelfth  exception:  His  honor  charged  the  request,  and  if  he 
afterwards  charged  the  law  erroneously,  that  should  have  been 
made  the  basis  for  an  assignment  of  error. 

8.  Fourteenth  exception:  The  exception  contains  only  a  por- 
tion of  the  charge  relating  to  the  question  therein  stated.  When 
the  charge  in  question  is  considered  in  connection  with  the  other 
portions  thereof,  it  will  be  found  that  it  is  free  from  the  error 
assigned. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  remanded  to  that  court 
for  a  new  trial. 


Southern  Ry.  Co.  v,  Henry. 

(Supreme  Court  of  Georgia,  Aug.  2,  1905.) 
[51   S.   E.  Rep.  579.] 

Appeal — Review — Conflicting  Evidence.* — This  was  an  action  for 
damage  against  a  railroad  company  for  the  killing  of  cattle,  and  was 
appealed  by  the  defendant  from  a  justice's  court  to  a  jury  in  the 
superior  court.  The  jury  returned  a  verdict  for  $50  in  favor  of  the 
plaintiff,  and  the  defendant  moved  for  a  .new  trial  solely  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  the  evidence.  It 
was  not  denied  that  the  defendant's  train  ran  over  the  cattle.  The 
evidence  as  to  the  circumstances  of  the  killing  was  conflicting,  but 
that  for  the  plaintiff  was  sufficient  to  warrant  a  finding  that,  if  ordi- 
nary diligence  had  been  used  by  the  engineer  in  charge  of  the  train^ 
he  could  have  discovered  the  presence  of  the  cattle  on  the  tracks 
and  have  stopped  the  train  in  time  to  have  avoided  striking  thenu 
The  judge  of  the  superior  court  expressed  his  satisfaction  with  the 
verdict  by  overruling  the  motion  for  a  new  trial,  and  that  judgment 
will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  J.  H.  Lumpkin^ 
Judge. 

Action  by  one  Henry  against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

P.  H.  Brezvster,  Jr.,  and  L,  C.  Rucker,  for  plaintiff  in  error. 
Loivndes  Calhoun,  for  defendant  in  error. 

Candler,  J.  Judgment  affirmed.  All  the  Justices  concurring,, 
except  Simmons,  C.  J.,  absent,  and  Lumpkin,  J.,  disqualified. 

*As  to  whether  it  is  the  duty  of  railroad  companies  to  maintain 
lookouts  upon  trains  in  order  to  avoid  injuring  live  stock,  see  foot- 
note appended  to  Central  of  Georgia  Ry.  Co.  v.  Sport  (Ala.),  14  R. 
R.  R.  774,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  774;  Airkainen  v,  Houghton 
County  St.  Ry.  Co.  (Mich.),  14  R.  R.  R.  178,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  178. 

For  the  authorities  in  this  series  on  the  question  of  the  care 
required  of  trainmen  to  avoid  collisions  with  animals,  see  foot-note 
appended  to  Nashville  &  K.  R.  Co.  v.  Davis  (Tenn.),  13  R.  R.  R. 
432,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  432. 
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Illinois  Central  R.  Co.  v.  Watson  et  ux. 

(Supreme  Court  of  Mississippi,  July  24,  1905.) 

[39  So.  Rep.  69.] 

Railroad»— Injury  to  Person  on  Track — Unlawful  Speed. — ^To  an 

action  for  personal  injuries  inflicted  by  a  train  running  at  an  unlaw- 
ful speed  within  a  municipality  the  only  defenses  permissible  are  that 
the  unlawful  speed  was  not  the  proximate  cause  of  accident,  and  that 
the  person  injured  was  guilty  of  contributory  negligence. 

Same — ^Proziniate  Cause — Contributory  Negligence — Evidence.* — 
Evidence  in  an  action  for  personal  injury  from  a  train  running  at 
an  unlawful  speed  in  a  municipality  held  sufficient  to  authorize  find- 
ings that  the  unlawful  speed  was  the  proximate  cause  of  the  accident, 
and  that  the  person  injured  was  not  guilty  of  contributory  negligence. 

Appeal  from  Circuit  Court,  Montgomery  County ;  J.  T.  Dunn, 
Judge. 

Action  by  Frank  Watson  and  wife  against  the  Illinois  Central 
Railroad  Company  for  death  of  their  son,  Frank  Watson,  Jr. 
From  a  judgment  for  plaintiff  for  $1,000  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

The  evidence  showed  that  Frank  Watson,  Jr.,  was  killed  in  the 
town  of  Winona,  which  was  incorporated,  on  the  28th  day  of 
October,  1903,  at  about  half  past  1  o'clock  in  the  afternoon ;  that 
just  north  of  the  depot  there  was  a  street  crossing,  and  north 
of  the  crossing  was  a  compress,  and  running  north  and  south 
there  were  several  railroad  tracks — the  main  line  and  several 
switch  tracks ;  that  the  tracks  from  the  depot  north  were  used 
by  pedestrians  who  lived  in  that  vicinity ;  that  Frank,  on  the  day 
he  was  killed,  started  from  his  work  to  dinner,  and  was  walking 
north  along  one  of  the  switch  tracks,  and  just  east  of  this  track 
was  the  main  line ;  there  was  a  space  of  about  eight  feet  between 
the  track  Frank  was  walking  on  and  the  main  track ;  that  after 
he  passed  the  crossing  an  engine  with  some  cars  attached  backed 
up  the  switch  track  on  which  he  was  walking,  and  struck  some 
box  cars  standing  on  the  track,  and  pushed  one  rapidly  north  in 
the  direction  of  the  boy.  Witnesses  for  plaintiff  testified  that 
there  was  no  one  on  the  rear  end  of  the  box  car,  and  no  warning 
was  given,  and  in  his  effort  to  escape  this  backing  car  he  ran 

*For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Birmingham  Ry.  Light  &  Power  Co.  v,  Brantley  (Ala.).  15  R.  R.  R. 
191,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  191;  Snow  v.  New  York,  etc.,  R. 
Co.  (Mass.),  15  R.  R.  R.  47,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  47;  Glassey 
v.  Worcester  Con.  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  736,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  736;  Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  14 
R.  R.  R.  738,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  738;  Flaherty  v.  Boston 
&  M.  R.  R.  (Mass.),  14  R.  R.  R.  246,  "37  Am.  &  Eng.  R.  Cas.,  N.  S., 
246;  Wabash  R.  Co.  v.  Billings  (111.),  14  R.  R.  R.  203.  37  Am.  &  Eng. 
R  Cas.,  X.  S.,  203;  Denison,  etc.,  R.  Co.  v.  Barry  (Tex.).  14  R.  R. 
R.  201,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  201;  Denison  &  S.  Ry.  Co.  v. 
Carter  (Tex.),  14  R.  R.  R.  129,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  120. 
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across  the  space  between  the  track  he  was  cii  and  ilie  main 
track,  and  fell  upon  the  main  track,  and  attempted  to  get  upy 
but  before  he  could  get  up  he  was  struck  by  the  fast  train  going 
south  on  the  main  line,  and  killed;  that  this  train  was  running 
18  or  20  miles  an  hour.  Plaintiffs'  witnesses  testified  that  the  bell 
was  not  run  nor  the  whistle  blown,  but  this  was  denied  by  the 
conductor  and  fireman  on  the  train. 

Mayes  &  Longstreet,  for  appellant. 
McLean  &  Rowe,  for  appellees. 

Cox,  Special  Judge.  Frank  Watson,  Jr.,  a  boy  IS  years  old, 
son  of  appellees,  was  killed  in  the  town  of  Winona,  near  the 
place  where  appellant's  passenger  trains  receive  and  discharge 
passengers,  by  the  engine  of  one  of  appellant's  passenger  trains 
known  as  the  "Cannonball,"  which  was  running  at  the  time  at 
the  rate  of  18  or  20  miles  per  hour.  This  rate  of  speed  w^as  in 
flagrant  violation  of  the  law,  and  was  highly  dangerous  to  all 
persons  who  might  for  any  reason  be  on  or  near  the  track  of 
appellant  at  that  time  and  place.  To  an  action  for  injuries  to  the 
person  inflicted  by  a  train  running  at  an  unlawful  rate  of  speed 
within  the  limits  of  a  municipality  only  two  defenses  are  possi- 
ble ;  the  liability  being  absolute  unless  it  appear  that  the  unlawful 
rate  of  speed  was  not  the  proximate  cause  of  the  injury,  or  that 
the  person  injured  was  himself  guilty  of  negligence  contributing 
proximately  to  the  injury.  The  evidence  in  the  case  at  bar 
tends  to  show  that  Frank  Watson,  Jr.,  having  been  started  by 
the  sudden  and  negligent  backing  and  jamming  down  upon  him 
of  some  loose  cars  on  the  compress  track  by  an  engine  of  ap- 
pellant, rushed  hurriedly  towards  and  upon  the  main  track,  six 
or  eight  feet  away,  and,  stumbling  and  falling  upon  it,  was  struck 
by  the  engine  of  the  Cannonball,  and  knocked  and  dragged  some 
distance,  with  the  result  that  he  was  dismembered  and  killed.  It 
does  not  indubitably  appear  that  the  unlawful  speed  of  the 
engine  was  not  the  proximate  cause  of  the  injury.  Indeed,  it 
seems  that,  had  the  speed  of  the  Cannonball  been  slacked  to  six 
miles  per  hour  immediately  upon  reaching  the  corporate  limits, 
it  would  not  have  been  near  enough  to  have  endangered  Watson's 
life  or  limbs  when  he  stumbled  and  fell  upon  the  main  track. 
Nor  does  it  appear  overwhelmingly  and  incontestably  that  young 
Watson  was  guilty  of  contributory  negligence  in  being  upon  the 
main  track  at  the  time  and  under  the  circumstances  shown. 
This  is  not  one  of  the  rare  cases  which  the  court  is  warranted  in 
taking  from  the  jury  because  of  contributory  negligence  upon 
the  part  of  the  person  injured.  We  find  no  reversible  error  in 
the  record.  Both  grounds  of  defense  insisted  upon  by  appellant 
were  submitted  to  the  jury,  which  found  the  facts  against  appel- 
lant's contention.  The  verdict  was  not  excessive  upon  the  most 
restricted  view  that  may  be  taken  as  to  the  measure  of  damages 
applicable  to  the  case. 

Affirmed. 
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Macon  Railway  &  Light  Co.  v.  Mason. 

(Supreme  Court  of  Georgia,  Aug.  4,  1905.) 
[51  S.  E.  Rep.  569.] 

Appeal — Prejudicial  Error — Instructions — Evidence  to  Sustain. — In 

an  action  to  recover  damages  for  a  personal  injury  it  is  error  requir- 
ing a  new  trial  for  the  court  to  instruct  the  jury  as  to  the  right  of  a 
plaintiff  to  recover  punitive  damages,  where  the  tort  complained  of 
is  accompanied  by  aggravating  circumstances,  when  the  evidence  does 
not  warrant  a  charge  on  this  subject. 

Punitive  Damages — Assessment. — In  order  for  the  jury  to  assess 
punitive  damages  in  such  an  action,  it  is  not  necessary  that  they 
should  be  claimed  eo  nomine,  but  it  is  enough  that  the  facts  alleged 
and  proved  be  such  as  to  warrant  the  assessment. 

Evidence — Absence  of  Witness — Excuse. — It  is  competent  for  a 
party  to  account  for  the  absence  of  an  eyewitness  to  the  occurrence 
under  investigation,  that  the  jury  may  not  draw  any  unfavorable 
inferences  from  the  failure  to  produce  and  examine  the  witness. 

Damages — Personal  Injuries. — Where  the  person  injured  is  a  dentist, 
testimony  as  to  his  capacity  and  efficiency  in  his  chosen  profession 
prior  to  his  injury  is  relevant  as  bearing  directly  upon  the  measure 
of  damages. 

Expert  Witness — Competency. — One  who  is  the  graduate  of  a 
college  where  anatomy  and  physiology  are  taught,  and  who  is  engaged 
in  the  practice  of  osteopathy,  and  has  gained  experience  in  the 
treatment  of  nervous  disorders,  may  be  examined  as  an  expert  wit- 
ness, upon  these  facts  being  made  to  appear,  notwithstanding  he  is 
not  a  licensed  physician  and  does  not  administer  drugs  to  his  patients. 
Damages  —  Instructions  —  Earning  Capacity.  —  That  the  jury  may 
clearly  understand  their  duty  with  respect  to  reducing  to  its  present 
cash  value  the  gross  amount  which  they  may  find  to  fairly  repre- 
sent the  loss  in  earning  capacity  which  the  injured  party  has  sus- 
tained, the  court,  in  charging  upon  this  subject,  should  make  choice 
of  language  which  is  not  calculated  to  confuse  the  jury  because  of 
inaccuracy  of  expression. 

Witness — Competency  of  Wife. — The  wife  of  the  injured  party  is 
not,  because  of  the  marital  relation  existing  between  them,  and  the 
policy  of  the  law  to  preserve  inviolate  confidential  communications 
between  husband  and  wife,  incompetent  to  testify  as  to  the  nature 
of  the  injury  received  by  him,  and  its  effect  upon  his  physical  condi- 
tion, when  there  is  nothing  to  indicate  that  her  knowledge  on  the 
subject  was  gained  because  of  any  confidence  which  he  reposed  in 
her  as   his  wife. 

Evidence — Opinions  of  Nonexperts — Bodily  Condition."* — The  wife 
may  testify  to  symptons  which  she  observed  indicating  that  her  hus- 
band suffered  from  headache,  but  she  should  not  be  permitted  to 
generalize  or  state  any  bare  conclusion  based  upon  her  observation 
of  others  who  had  headache,  she  not  professing  to  be  an  expert. 
(Syllabus  by  the  Court.) 

Error  from  City  Court,  Macon  County ;  Robert  Hodges,  Judge. 

Action  by  J.  M.  Mason  against  the  Macon  Railway  &  Light 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error, 

*For  the  authorities  in  this  series  on  the  admissibility  of  expert 
and  opinion  evidence,  see  foot-note  appended  to  Schutz  v.  Union  Ry. 
Co.  of  Xew  York  City  (N.  Y.),  15  R.  R.  R.  777,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  777. 
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and  plaintiff  assigns  cross-error.     Judgment  on  both  main  and 
cross  bill  of  exceptions  reversed. 

The  plaintiff  below,  J.  M.  Mason,  instituted  a  suit  for  damages 
against  the  Macon  Railway  &  Light  Company,  and  recovered  the 
sum  of  $2,500.  The  allegations  of  his  petition  were  substantially 
as  follows :  On  September  6,  1903,  he  boarded  one  of  the  electric 
street  cars  owned  and  operated  by  the  defendant  company.  Two 
cars  were  coupled  together;  the  one  in  front  being  a  motor  car, 
and  the  other  being  what  is  commonly  known  as  a  "trailer." 
There  were  no  vacant  seats  upon  either,  so  he  got  upon  the 
front  platform  of  the  "trailer."  The  conductor  came  to  him  and 
collected  his  fare,  offering  no  objection  to  his  riding  on  the  plat- 
form. Within  a  few  minutes,  and  while  plaintiff  was  standing 
with  his  back  towards  the  car  ahead,  the  conductor  reached  over 
from  the  rear  platform  of  that  car  for  the  purpose  of  applying 
the  brake  on  the  front  platform  of  the  "trailer,"  and  in  swinging 
the  brake  handle  around  struck  the  plaintiff  a  violent  blow  with 
it  in  the  back  and  upon  his  spinal  column.  The  conductor  gave 
to  him  no  warning  or  intimation  of  an  intention  to  apply  the 
brakes,  although  he  was  standing  in  a  position  where  he  would 
be  injured  if  given  no  opportunity  to  move  out  of  the  way  of  the 
brake  handle.  He  protested  to  the  conductor  "against  being 
used  in  any  such  way,"  and  the  conductor  "responded  to  [him] 
in  an  insulting  and  uncalled-for  manner,  in  the  full  hearing  of 
the  other  passengers  on  said  car,  greatly  mortifying  [him]  and 
wounding  his  feelings  and  sensibilities."  The  physical  injuries 
received  are  of  a  permanent  character.  The  plaintiff  is  a  pro- 
fessional dentist,  and  his  ability  to  labor  at  his  profession  has 
been  greatly  impaired. 

The  negligence  charged  was  (1)  in  undertaking  to  apply  the 
brakes  save  from  the  platform  of  the  "trailer,"  and  (2)  in  giving 
the  plaintiff  no  warning  that  an  attempt  would  be  made  by  the 
conductor  to  apply  the  brakes  while  standing  upon  the  rear 
platform  of  the  car  ahead.  The  nature  of  the  injuries  sustained, 
and  their  effect  upon  the  earning  capacity  of  the  plaintiff,  were 
also  alleged  in  detail,  and  damages  to  the  amount  of  $15,000 
were  asked.  To  the  petition  the  defendant  company  demurred 
both  generally  and  specially.  The  court  overruled  the  demurrer, 
save  as  to  one  of  the  plaintiff's  allegations  to  which  special  ob^ 
jection  was  raised,  and  exception  was  taken  to  this  ruling  upon 
the  demurrer.  The  railway  company  also  excepted  to  the  refusal 
of  the  court  to  grant  its  motion  for  a  new  trial.  By  cross-bill  of 
exceptions  the  plaintiff  complains  of  the  rejection  by  the  court 
of  certain  testimony  which  he  offered  on  the  trial.  Upon  the 
argument  here  counsel  for  the  company  did  not  insist  on  the 
assignment  of  error  touching  the  disposition  made  of  its  de- 
murrer, and  announced  that  the  seventh  and  eighth  grounds  of 
the  motion  for  a  new  trial  were  abandoned. 

Dessau,  Harris  &  Harris  and  Roland  Ellis,  for  plaintiff  in 
error. 
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B,  M.  Davis,  J.  F.  Urquhart,  and  T.  S.  Felder,  for  defendant 
in  error. 

Evans,  J.  (after  stating  the  facts).  1.  Complaint  is  made 
that  the  verdict  of  the  jury  was  excessive,  and  it  is  further  urged 
in  behalf  of  the  company  that  this  result  was  doubtless  brought 
about  by  the  grave  error  of  the  presiding  judge  in  charging  the 
jury  as  to  the  right  of  a  plaintiff  to  recover  punitive  damages 
where  there  are  aggravating  circumstances  attending  the  com- 
mission of  a  tort  upon  him.  This  charge,  counsel  insist,  was 
unwarranted  by  the  evidence,  and  in  this  view  we  concur.  The 
testimony  discloses  that  the  conductor,  while  perhaps  inattentive 
and  inexcusably  careless,  committed  no  wanton  act  which  resulted 
in  injury  to  the  plaintiff,  or  showed  anvthing  more  than  a  negli- 
gent disregard  for  his  safety.  While  the  cars  were  descending 
a  steep  grade  a  passenger  indicated  his  desire  to  disembark  at  the 
next  stopping  point,  and  the  conductor  signaled  the  motorman  to 
stop.  The  motorman,  realizing  he  could  not  stop  the  cars  at  that 
point  unless  the  brake  on  the  "trailer'*  was  applied,  rang  his 
gong  as  a  signal  to  the  conductor  to  put  on  the  brake  of  the  rear 
car.  As  to  whether  the  conductor,  before  attempting  to  do  so, 
gave  warning  to  the  plaintiff  and  others  of  his  intention  to  put 
on  the  brake,  the  testimony  was  conflicting;  but  there  was  no 
dispute  as  to  his  reaching  for  the  brake  from  his  station  on  the 
rear  platform  of  the  motor  car  and  unintentionally  striking  the 
plaintiff  while  swinging  the  brake  handle  around  in  an  effort  to 
promptly  apply  the  brake.  There  were  no  aggravating  circum- 
stances attending  the  infliction  of  the  injury  upon  him.  The 
plaintiff  testified  that  he  immediately  turned  towards  the  con- 
ductor, and  said,  "What  do  you  mean  by  treating  a  gentleman 
that  way?"  and  the  latter  "in  an  insulting  manner"  replied,  "You 
had  no  business  standing  out  there/'  whereupon  the  plaintiff  said, 
"If  you  told  me  that  when  I  gave  you  my  fare,  I  would  have 
gotten  on  another  car,"  and  the  conductor  replied,  "You  had  no 
business  standing  up  there."  The  plaintiff  then  said,  "I  did  not 
know  I  was  violating  any  rule  of  the  company."  To  this  remark 
the  conductor  made  no  response,  and  nothing  else  occurred.  The 
plaintiff  further  testified:  "I  spoke  very  loudly.  I  was  a  little 
angT}',  I  will  admit ;  and  he  spoke  just  about  the  same  way.  The 
other  passengers  could  hear  what  I  said  if  they  had  ears.  They 
ought  to  have  heard  it  in  the  middle  or  the  back  of  the  car,  and  I 
suppose  they  did.  It  mortified  me  very  much — a  great  many 
ladies  sitting  there,  and  other  things ;  and  it  appeared  to  me  the 
most  of  those  people  did  not  know.  It  looked  like  the  conductor 
was  trying  to  put  me  off,  as  if  I  had  not  paid  my  fare."  It  thus 
appears  that  the  plaintiff,  with  some  show  of  passion,  undertook 
to  call  the  conductor  to  account  for  what  he  had  unintentionally 
done,  and  that  the  conductor  replied  to  him,  in  a  manner  which 
he  regarded  as  insulting,  that  he  was  himself  to  blame,  for  the 
reason  that  he  should  not  have  been  in  the  way.  What  the 
conductor  said,    even    though    he    may    have    spoken    discour- 
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teously,  did  not  amount  to  an  insult,  or  to  such  abusive  treatment 
of  a  passenger  as  would  render  the  company  liable  in  damages. 
If  the  plaintiff  was  insulted,  he  was  supersensitive;  if  he  suffered 
mortification  because  he  feared  the  passengers  did  not  understand 
the  situation,  there  were  no  grounds  for  his  fears  in  this  regard, 
for  nothing  was  said  or  done  to  lead  his  fellow  passengers  into 
the  mistaken  belief  that  the  conductor  was  trying  to  put  him  off 
because  he  had  not  paid  his  fare.  Had  the  manner  of  the  plain- 
tiff been  more  gentle,  it  is  not  improbable  that  \\\i  conductor 
would  have  been  civil,  if  not  equally  courteous.  If,  as  seems 
to  be  true,  it  "was  the  plaintiff's  fault  that  the  conductor  was  out 
of  tune,"  the  former  cannot  complain  of  disrespectful  treatment 
by  the  latter.  Peavy  v.  Railroad  Co.,  81  Ga.  488,  8  S.  E.  70,  12 
Am.  St.  Rep.  334.  A  conductor  has  been  judicially  recognized 
as  human.  City  Electric  Ry.  Co.  v,  Shropshire,  101  Ga.  36,  28 
S.  E.  508.  And  this  court  is  committed  to  the  doctrine  that  if  a 
passenger  is  himself  responsible  for  exciting  the  anger  of  an 
agent  or  employee  of  a  railway  company,  whereby  he  is  for  the 
time  being  unfitted  for  performing  the  exacting  duties  he  owes 
to  his  employer  with  respect  to  his  treatment  of  passengers,  the 
company  cannot  be  held  accountable  for  improper  conduct  on  the 
part  of  its  servant.  Central  Ry.  Co.  v.  Motes,  117  Ga.  923,  933, 
43  S.  E.  990,  62  L.  R.  A.  507,  97  Am.  St.  Rep.  223. 

2.  To  so  much  of  the  plaintiff's  testimony  as  related  to  the 
mortification  he  suffered  from  what  he  conceived  to  be  disre- 
spectful conduct  on  the  part  of  the  conductor,  counsel  for  the 
company  objected  on  the  grounds  (1)  that  "the  declaration  did 
not  allow  a  recovery  for  wounded  feelings,"  and  (2)  that  "the 
case  was  not  one  for  the  recovery  of  damages  for  wounded 
feelings,  but  the  declaration  is  projected  on  the  idea  of  recovery 
for  physical  injury  only."  The  testimony  was  not,  for  the 
reasons  assigned,  inadmissible.  In  his  petition  the  plaintiff  spe- 
cifically alleged  that  when  he  protested  against  the  careless  way  in 
which  the  conductor  had  acted  to  his  injury,  the  conductor,  in 
the  hearing  of  the  other  passengers  on  the  car,  responded  in  an 
insulting  and  uncalled-for  manner,  greatly  mortifying  him  and 
wounding  his  feelings  and  sensibilities.  For  the  wrongs  he 
alleged  he  had  suffered  he  claimed  to  be  entitled  to  recover  a 
specified  amount.  "In  order  for  the  jury  to  assess  punitive  dam- 
ages in  an  action  for  a  tort,  it  is  not  necessary  that  they  should 
be  claimed  eo  nomine  in  the  declaration.  It  is  enough  that  the 
facts  alleged  and  proved  be  such  as  to  warrant  the  assessment." 
S.  F.  &  W.  Ry.  Co.  V.  Holland,  82  Ga.  258,  10  S.  E.  200,  14  Am. 
St.  Rep.  158. 

3.  Objection  was  also  raised  to  the  plaintiff  being  allowed  to 
testify  that  a  gentleman  who  was  shown  to  have  been  an  eye- 
witness to  the  occurrence  under  investigation,  and  who  had  been 
in  attendance  on  the  court,  but  was  not  then  present,  had  left 
without  the  plaintiff's  consent.  That  the  jury  might  not  draw  any 
unfavorable  inferences  because  of  the  failure  of  the  plaintiff  to 
introduce  this  absent  witness,  it  was  competent  for  the  plaintiff 
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to  explain  that  he  was  not  responsible  for  his  absence.     R.  & 
D.  R.  R.  Co.  V.  Garner,  91  Ga.  27,  16  S.  E.  110. 

4.  The  court  very  properly,  notwithstanding  the  contention  of 
the  defendant  that  the  plaintiff's  capacity  and  expertness  as  a 
dentist  were  not  in  issue,  admitted  testimony  to  the  effect  that  he 
was  capable  and  expert  in  his  chosen  profession  prior  to  his 
injury. 

5.  A  witness  introduced  in  behalf  of  the  plaintiff  to  show  to 
what  extent  he  was  injured  testified  that  he  (the  witness)  was 
an  osteopath  physician,  but  did  not  prescribe  drugs  nor  practice 
medicine,  as  did  the  ordinary  practitioner,  and  was  not  licensed 
to  do  so.    It  appeared  that  he  had  taken  a  course   of    study  in 
osteopathy  at  the  Southern  School  of  Franklin,  Ky.,  and  had 
graduated  from  that  college  after  attending  four  terms  of  school 
of  five  months  each.     He  had  taken  a  ten-months  course  in 
physiology,  and  had  read  certain  named  text-books  on  tliat  sub- 
ject and  on  anatomy,  pathology,  and  on  the  practice  of  medi- 
cine.   He  had  been  in  actual  practice  of  his  calling  since  the  1st 
of  February  of  the  year  prior  to  the  trial,  and  had  gained  con- 
siderable experience  in  the    treatment    of    nervous    disorders. 
Counsel  for  the  company  nevertheless  objected  to  the  witness 
being  examined  as  an  expert  touching  the  nature  and  probabte 
duration  of  the  injuries  sustained  by  the  plaintiff,  but  the  court 
held  that  the  witness  was  competent  to  testify.      Had    he   been 
licensed  under  the  laws  of  this  state  to  practice   medicine,   it  is 
clear  that  he  would  have  been  competent  to  testify  as  an  expert 
witness  upon  the  fact  being  made  to  appear  that  he  was  a  licensed 
physician.    Von  Pollnitz  v.  State,  92  Ga.  16,  18  S.  E.  301,  44  Am. 
St.  Rep.  72.    Not  being  a  licensed  practitioner,  it  was  necessary 
to  lay  the  proper  foundation  showing  him  to  be  an  expert  as  to 
the  subjects  on  which  he  proposed  to  express  his  opinion.     We 
think  the  necessary  foundation  was  laid.     "The  opinions  of  ex- 
perts on  any  question  of  science,  skill,  trade,  or  like  questions,  are 
always  admissible."    Civ.  Code  1895,  §  5287.    "An  expert  is  one 
possessing,  in  regard  to  a  particular  subject   or    department  of 
human  activitv,  knowledge  not  acquired  by  ordinarv  persons." 
12  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  424.     "This  knowledge  may 
be  derived  from  experience,  or  from  study  and  direct  mental 
application."     Id.  425.     "Strictly  speaking,  an  'expert'  in  any 
science,  art,  or  trade  is  one  who,  by  practice  or  observation,  has 
become  experienced   therein."     Rogers   on   Expert   Testimony 
(2d  Ed.)  2.     But,  generally,  nothing  more  is  required  to  entitle 
one  to  give  testimony  as  an  expert  than  that  he  has  been  educated 
in  the  particular  trade  or  profession.    Id.  4 ;  1  Greenl.  Ev.  §  440. 
Knowledge  gained  by  consistent  and   close   study  of  medical 
works  renders  one  competent  to  testify  as  an  expert  concerning 
the  matters  of  which  he  has  thus  learned.     White  v.  Clements, 
39  Ga.  232 ;  Mayor  &  Council  of  Jackson  v.  Boone,  93  Ga.  662, 
20  S.  E.  46.    It  is  not  essential  that  he  should  be   actively   en- 
gaged in  the  practice  of  medicine.    Everett  v.  State,  62  Ga.  71 ; 
12  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  426.    Nor  is  it  essential  that 
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hend  that  the  propriet\  of  remarks  of  this  nature  will  become 
the  subject-matter  of  controversy  at  the  next  hearing. 

Judfi^ment  on  both  the  main  and  the  cross  bill  of  exceptions 
reversed.  All  the  Justices  concur,  except  Simmons.,  C.  J.,  absent 
on  account  of  sickness. 


Atlantic  Coast  Link  R.  Co.  v,  Waycross  Ele:ctric  Light 

&  Power  Co. 

(Supreme  Court  of  Georgia,  Aug.  2,  1905.) 
[51  S.  E.  Rep.  621.] 

Railroads — Killing  Stock — Diligence  of  Employees.* — On  the  trial 
of  an  action  against  a  railroad  company  for  damages  on  account  of  the 
killing  of  stock  it  is  error  for  the  court,  after  charging  that  a  pre- 
sumption of  negligence  arose  against  the  company  upon  proof  that 
the  stock  was  killed  by  the  running  and  operation  of  its  train,  to  add: 
"But  that  presumption  is  subject  to  be  rebutted  by  evidence  intro- 
duced by  the  railroad  company  showing  that  everything  was  done 
by  its  agents  and  servants  which  could  have  been  done  under  the 
circumstances  to  avoid  the  killing  or  the  injury."  The  effect  of  this 
charge  was  to  place  upon  the  railroad  company  the  burden  of  prov- 
ing that  its  employees  exercised  the  highest  degree  of  care  known  to 
the  law,  whereas  only  ordinary  care  and  diligence  was  required  of 
them.  Western  &  Atlantic  R.  Co.  v.  King,  70  Ga.  261;  East  Tennessee 
R.  Co.  V.  Daniel,  18  S.  E.  22,  91  Ga.  768;  Savannah  R.  Co.  v.  Wideman, 
25  S.  E.  400,  99  Ga.  245. 

Same — Signals — Instructions. — In  such  a  case,  where  the  stock 
were  not  killed  at  a  public  crossing,  it  was  not  error  to  charge:  "If 
you  shall  find  that  the  agents  and  servants  of  defendant  failed  to 
blow  the  whistle  and  ring  the  bell  of  the  locomotive,  and  shall 
further  find  that  in  such  failure  ordinary  and  reasonable  care  and 
diligence  was  not  used,  and  that  such  failure  proximately  caused  the 
death  of  the  [stock],  then,  in  either  of  these  events,  you  should  find 
for  the  plaintiff." 

Corporations — Actions — Pleading — Amendment. — While  it  is  per- 
missible for  a  plaintiff  corporation  to  amend  its  petition  by  alleging- 
that  since  the  institution  of  its  suit  its  corporate  name  has  been 
changed,  and  praying  that  the  suit  may  proceed  in  its  new  name,  it 
is  incumbent  upon  it,  in  order  to  recover  under  the  name  as  changed, 
to  prove  the  allegations  of  its  amendment  upon  the  trial  of  the  case. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Waycross ;  J.  C.  Reynolds,  Judge. 

Action  by  the  Waycross  Electric  Light  &  Power  Company 
against  the  Atlantic  Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Reversed. 

Kay,  Bennet  &  Conyers  and  Simon  W.  Hitch,  for  plaintiff  in 
error. 

/.  L.  Sweat,  for  defendant  in  error. 

Candler,  J.  Judgment  reversed.  All  the  Justices  concurring, 
except  Simmons,  C.  J.,  absent. 

♦For  the  authorities  in  this  series  on  the  question  of  the  care 
required  of  those  in  charge  of  trains  to  avoid  injuring  animals,  see 
foot-note  appended  to  Nashville  &  K.  R.  Co.  v.  Davis  (Tenn.),  13  R. 
R.  R.  432,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  432. 
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(Supreme  Court  of  Georgia,  Aug.  2,  1905.) 
[51  S.  E.  Rep.  646.] 

Libel — Privilege — Protection  of  Rights. — One  may  publish,  by 
speech  or  writing,  whatever  he  honestly  believes  is  (•^•^cntial  to  the 
protection  of  his  own  rights  or  those  of  another,  p.ovifkd  the  publica- 
tion be  not  unnecessarily  made  to  others  than  tu  those  whom  the 
publisher  honestly  believes  are  concerned  in  tl:c  subject-matter  of 
the  publication. 

Same. — The  statement  must  be  no  broader  and  the  publication  na 
wider  than  the  interest  to  be  subserved  demands.  Care  must  be  taken 
not  only  to  keep  the  statement  within  proper  limits  as  to  its  subject- 
matter,  but  also  that  it  be  not  made  to  those  who  are  wholly  without 
interest  in  the  matter. 

Same — Publication. — "Where  the  expressions  employed  are  allow- 
able in  all  respects,  the  manner  of  the  publication  may  take  them  out 
of  the  privilege." 

Same. — Mere  publication  to  a  stranger  will  not  always  destroy  the 
privilege,  if  it  appears  that  the  communication,  prima  facie  privileged, 
was  made  in  the  hearing  of  third  persons  not  legally  interested,  and 
whose  presence  was  merely  casual,  and  not  sought  by  the  publisher. 

Same — Defense  of  Privilege. — To  make  the  defense  of  privilege 
complete  in  an  action  of  slander  or  libel,  good  faith,  an  interest  to 
be  upheld,  a  statement  properly  limited  in  its  scope,  a  proper  occasion, 
and  publication  to  proper  persons  must  all  appear.  The  absence  of 
any  one  or  more  of  these  constituent  elements  will,  as  a  general 
rule,  prevent  the  party  from  relying  on  the  privilege. 

Same  —  Discharge  of  Employee.  —  When  a  railway  company  dis- 
charges a  conductor,  and  it  comes  to  its  knowledge  that  there  are 
still  in  his  possession  tickets  of  the  company  which  were  delivered 
to  him  while  in  its  employment,  which  he  at  that  time  had  a  right 
to  sell,  and  which  he  refuses  or  fails  to  surrender,  the  company  has 
a  right,  in  order  to  protect  its  own  interest,  to  take  such  precautions 
as  are  reasonably  necessary  to  prevent  the  use  of  the  tickets  by  per- 
sons not  entitled  to  use  them. 

Same. — A  publication  by  a  railway  company,  under  such  circum- 
stances, to  persons  whose  knowledge  is  necessary  to  its  protection, 
is  authorized. 

Same — Publication. — The  publication,  however,  if  couched  in  terms 
which  would  be  per  se  libelous,  or  libelous  if  published  under  circum- 
stances which  would  make  it  of  such  character,  would  not  be  privi- 
leged, if  it  was  communicated  to  persons  not  concerned  with  the 
matter  of  the  outstanding  tickets,  whether  such  persons  be  strangers 
or  other  employees  of  the  company. 

Same — Instructions. — The  charge  of  the  judge  did  not  distinctly 
submit  to  the  jury  the  controlling  issue  in  the  case — as  to  whether 
the  pubHcation  was  unnecessarily  made  to  others  than  those  con- 
cerned in  the  matter  of  preventing  the  use  of  the  unsurrendered 
tickets. 

Same — Question  for  Jury. — Whether  the  writing  was  a  libel  under 
the  circumstances  under  which  it  was  published  was  to  be  deter- 
mined by  the  jury,  after  taking  into  consideration  the  terms  of  the 
writing,  the  circumstances  of  the  publication,  their  knowledge  of  the 
meaning  of  the  words  employed,  and  the  impression  the  use  of  such 
words  under  such  circumstances  would  make  upon  the  mind  of  a 
person  of  average  intelligence;  and  it  was  not  incumbent  upon  the 
plaintiflE  to  prove  by  witnesses  what  they  understood  the  writing  to 
mean. 

17  R  R  R-14 
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Same — Evidence. — The  rulings  upon  evidence  were  free  from  error. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon ;  Robert  Hodges,  Judge. 

Action  by  W.  C.  Sheftall  against  the  Central  of  Georgia  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

Sheftall  brought  his  action  against  the  railway  company  for 
libel.  The  petition  alleged,  in  substance,  as  follows:  On  No- 
vember 9,  1902,  the  plaintiff  w^s  discharged  from  the  service 
of  the  defendant  as  a  passenger  conductor  because  of  a  mistake 
as  to  an  order.  His  application  for  reinstatement  was  pending 
until  June  3,  1903,  when  it  was  finally  refused.  When  the  plain- 
tiff was  discharged  he  had  in  his  possession  certain  mileage  and 
exchange  tickets  and  sleeping  car  and  parlor  car  tickets,  which 
were  unused,  and  were  good  for  passage  over  the  defendant's  line 
of  railway,  and  which  had  been  given  the  plaintiff  as  a  part  of  a 
conductor's  equipment.  The  plaintiff  was  ready  at  any  time  to 
turn  over  all  of  these  tickets  to  the  defendant,  and  defendant 
knew  that  fact,  but  failed  to  call  upon  him  for  them.  On  t3ie 
contrary,  during  all  of  the  period  from  his  discharge  until  his 
application  for  reinstatement  was  refused  plaintiff  was  led  to 
believe  that  he  would  be  reinstated.  Notwithstanding  this,  the 
defendant  maliciously,  and  with  the  intent  to  injure  the  plaintiff's 
good  name,  credit,  peace,  and  happiness,  and  to  expose  him  to 
public  hatred,  contempt,  and  ridicule,  did  compose  and  publish, 
by  and  through  certain  named  officials,  a  false,  scandalous,  ma- 
licious, and  defamatory  circular,  of  which  the  following  is  a 
copy: 

"Central  of  Georgia  Railway  Company.  Passenger  Depart- 
ment.   Circular  No.  3737.    Savannah,  December  31st,  1902.    All 

Passenger    Conductors:      File    No.    X.    6111.      Bulletin. 

Tickets  lost  and  scalped :  Mileage  exchange  tickets  Form  M.  E. 
T.  Nos.  A-4630  to  4649  inclusive,  also  Parlor  and  sleeping-car 
tickets,  Form  S.  C.  Nos.  T-6110  to  6199  inclusive.  Mr.  W.  C. 
Sheftall,  formerly  employed  by  this  company  as  conductor  on 
the  second  division,  upon  leaving  the  service  of  the  company, 
failed  to  surrender:  [here  follows  a  description  of  the  tickets 
described  above].  If  any  of  the  tickets  described  above  are 
presented  for  transportation,  you  must  decline  to  honor  them ;  if 
possible  lift  tickets  and  send  them  to  General  Passenger  Agent, 
with  full  particulars.  Conductors  of  trains  upon  which  sleeping 
cars  are  operated  will  please  instruct  porters  fully  in  regard  to 
the  outstanding  sleeping-car  tickets.  W.  A.  Winburn,  V.  P.  & 
T.  M.,  J.  C.  Haile,  G.  P.  A.,  F.  J.  Robinson,  A.  G.  P.  A."  Copies 
of  this  bulletin  were  sent  to  many  of  the  passenger  conductors 
of  the  defendant,  about  45  in  number,  and  to  some  of  its  division 
superintendents  in  the  county  of  Bibb,  and  to  5  or  more  con- 
ductors within  that  county.  The  circular  was  also  posted  by 
the  defendant  on  what  are  known  as  its  "bulletin  boards"  in  its 
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offices  in  the  city  of  Macon,  Atlanta,  Savannah,  and  at  other 
places  where  the  defendant  does  business,  and  was  allowed  to 
remain  in  a  public  and  conspicuous  place  for  a  period  of  10  or 
more  days.  All  employees  of  the  defendant  were  required  to 
examine  this  bulletin,  and  the  office  in  which  it  was  placed  was 
open  to  and  frequented  by  the  public.  In  this  manner  the  libel- 
ous matter  was  published  where  it  was  read  by  divers  other  per- 
sons besides  the  officers  and  employees  of  the  defendant. 
Plaintiff  is  the  Sheftall  referred  to  in  the  bulletin,  and  the  d(i- 
fendant  intended  thereby  to  charge  him  with  having  unlawfully 
disposed  of  the  tickets  referred  to  and  appropriated  the  proceeds 
to  his  own  use,  and  with  being  a  dishonest  person,  defrauding 
the  defendant  by  unlawfully  selling  its  property  which  had  been 
intrusted  to  his  care ;  and  the  language  of  the  bulletin  was,  in 
effect,  a  statement  and  intimation  that  the  tickets  had  been  unlaw- 
fully and  fraudulently  disposed  of  by  the  plaintiff,  and  was,  in 
effect,  a  charge  that  he  had  been  guilty  of  the  crime  of  embezzle- 
ment or  larceny  after  trust.  The  defendant  filed  an  answer,  in 
which  it  admitted  that  the  circular  was  prepared  by  its  officers 
and  agents,  but  denied  that  it  was  published  ipaliciously,  or  with 
any  purpose  to  injure  or  defame  the  plaintiff,  and  also  denied  that 
it  was  published  to  the  general  public ;  and  specially  pleaded  that 
the  preparation  of  the  bulletin  and  placing  it  in  the  hands  of  its 
passenger  conductors  was  a  communication  which  is  privileged 
under  the  law,  it  being  made  by  parties  interested  in  a  business, 
and  pertaining  to  a  matter  connected  with  their  interest,  and  be- 
ing made  with  the  bona  fide  intent  to  protect  the  company's 
interest,  to  persons  interested  in  the  same  business,  and  without 
any  malice  either  in  its  preparation  or  the  manner  of  its  publica- 
tion. The  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiff  complains  of  the  overruling  of  his  motion  for  a  new 
trial. 

Marion  W.  Harris,  Jno,  R.  Cooper,  Jos.  H.  Hall  and  Claude 
Estes,  for  plaintiff  in  error. 
Hall  &  IVimberly,  for  defendant  in  error. 

Cobb,  J.  1-5.  Statements  made  with  the  bona  fide  intent,  on 
the  part  of  the  person  making  them,  to  protect  his  own  interest 
in  a  matter  where  it  is  concerned,  are  under  the  law  privileged 
communications.  Civ.  Code  1895,  §  3840.  The  privilege  thus 
given  by  the  law  must  not  be  used  as  a  cloak  for  venting  malice ; 
and  if  the  statement  is  not  made  in  good  faith,  in  promotion  of 
the  object  for  which  the  privilege  is  granted,  the  Pcirty  defamed 
has  a  right  of  action.  Civ.  Code  1895,  §  3841.  The' statement 
must  be  no  broader  than  the  interest  to  be  subserved  demands. 
The  persons  to  whom  the  statement  is  published  must  be  limited 
to  those  to  whom  the  interest  to  be  promoted  requires  that  the 
information  should  be  given.  If  it  be  published  to  strangers, 
wholly  without  interest  in  the  matter,  the  communication  loses 
its  privilege.  Care  must  be  taken  that  the  words  reach  only  those 
who  are  concerned  to  hear  them.     If  one  deliberately  adopts  a 
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to  which  it  referred,  and  the  mere  fact  that  the  persons  who  saw 
and  read  it  were  employees  does  not  make  the  communication 
privileged,  unless  it  was  necessary  for  the  protection  of  the  com- 
pany that  these  employees  should  know  of  the  matter.  If  the 
company  had  reason  to  believe  that  its  interests  were  imperiled 
by  the  failure  or  refusal  of  the  plaintiff  to  deliver  these  tickets, 
it  had  the  right  to  communicate  to  its  employees  connected  with 
that  department  of  the  work  where  the  tickets  would  be  used  the 
facts  in  relation  to  them,  with  appropriate  instructions  as  to  what 
should  be  done  in  case  they  were  presented.  But  it  was  in  no  way 
necessary  that  these  facts  should  be  communicated  to  the  large 
body  of  its  employees,  without  reference  to  whether  they  had  any 
connection  with  this  department  of  its  business.  If,  in  its  system 
of  business,  its  bulletins  are  so  posted  as  to  be  read  by  all  of  its 
employees,  without  reference  to  whether  they  have  any  connec- 
tion with  the  matter  stated  in  the  bulletin,  the  company  must  take 
care  that  the  bulletins  are  couched  in  such  terms  that  they  will  not 
be  defamatory  of  any  person.  The  company  was  privileged 
through  its  bulletin  to  submit  to  its  conductors,  division  superin- 
tendents, and  even  porters  of  sleeping  cars,  statements  and  in- 
structions on  the  subject  of  the  tickets :  and,  if  it  made  a  mistake 
honestly  and  in  good  faith,  the  person  injured  would  be  remediless. 
But  if  it  spoke  to  the  large  bodv  of  its  employees  who  had  no  con- 
cern in  the  matter,  and  if  the  bulletin  was  so  worded  as  to  be  li- 
belous in  its  terms,  or  libelous  under  circumstances  which  were 
probably  known  to  those  who  read,  the  company  must  be  satis- 
fied td  rest  under  the  same  liability  that  any  other  would  rest  who 
frames  and  publishes  a  libel.  It  was  not  at  all  necessary  that  the 
name  of  Sheftall  should  have  been  embraced  in  the  bulletin. 
Neither  was  it  necessary  that  the  expression  "tickets  lost  and 
scalped"  should  have  been  used.  The  purpose  of  the  bulletin 
could  have  been  fully  accomplished  by  omitting  those  words  and 
all  reference  to  Sheftall,  giving  merely  the  numbers  of  the  tickets 
and  the  instructions  with  reference  thereto.  The  company  had 
the  right,  however,  to  use  the  name  of  Sheftall,  if  it  had  reason- 
able grounds  to  suspect  that  he  was  misappropriating,  or  would 
misappropriate,  the  tickets,  and  to  use  words  that  would  convey 
that  idea  in  communicating  the  facts  to  employees  who  were  con- 
cerned with  the  tickets.  But  if,  in  communicating  the  facts  to 
other  employees,  it  used  the  name  of  Sheftall  in  a  connection 
which  would  carry  the  implication  that  he  had  been  guilty  of 
wrongdoing,  it  has  no  right  to  claim  the  privilege  of  the  law. 

9.  The  court  in  the  opening  of  its  charge  stated  to  the  jury  the 
substance  of  each  of  the  allegations  in  the  petition,  following  such 
statement  with  the  defendant's  reply  thereto;  but  there  was  no 
distinct,  clear  and  unequivocal  submission  to  the  jury,  in  the  main 
body  of  the  charge,  as  to  the  effect  upon  the  claim  of  privilege  of 
the  fact  that  the  defendant  unnecessarily  published  the  communi- 
cations to  those  who  had  no  concern  with  the  subject-matter 
thereof.  This  was  the  gist  of  the  plaintiff's  case.  He  could  not 
hope  to  recover  under  the  evidence  if  the  publication  was  only  to 
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flie  conductors  and  to  other  employees  connected  with  the  ticket 
department  of  the  company.  His  right  to  recover,  if  any  exists 
at  all,  is  upon  the  claim  that  this  communication,  privileged  as  to 
one  class  of  employees,  was  published  to  another  class  of  em- 
ployees, when  the  right  to  publish  to  them  was  not  embraced 
within  the  privilege  of  the  law,  or  that  it  was  published  to  others 
than  employees,  and  that  the  publication  was  either  intentional,  or 
it  was  due  to  negligence  in  the  manner  of  publication  to  proper 
employees.  We  think  this  was  such  a  vital  issue  in  the  case  that 
the  plaintiff  was  entitled  to  a  clear  and  specific  instruction  on  the 
subject,  even  though  no  written  request  was  made  therefor. 

10.  When  the  case  was  here  before  it  was  held  that  it  was  a 
question  for  the  jury  to  determine  whether  the  words  complained 
of  were  really  libelous  under  the  circumstances,  and  that  those 
who  read  understood  them  in  the  sense  alleged.  118  Ga.  867,  45 
S.  E.  687.  See,  also,  Holmes  v.  Clisby,  118  Ga.  820,  45  S.  E. 
684.  It  was  not  intended,  in  the  language  used  by  the  learned 
justice  who  wrote  the  opinion  in  the  case,  to  lay  down  the  rule 
that  it  was  a  part  of  the  plaintiff  *s  case  to  show,  as  a  matter  of 
affirmative  proof,  what  was  understood  by  each  person  who  read 
the  bulletin ;  but  it  was  intended  to  mean  that  the  jury  should  be 
left  to  determine  whether  the  language  of  the  publication,  under 
the  circumstances  under  which  it  was  published,  would  convey 
to  the  mind  of  an  ordinary  person — that  is,  a  person  of  average 
intelligence — that  Sheftall  was  charged  with  an  intentional  and 
willful  misappropriation  of  the  property  of  his  former  employer, 
and  that  he  was  for  that  reason  guilty  of  a  crime  against  the  laws 
of  the  state.  It  may  be  that  many  persons  would  read  the  bulletin 
and  be  able  to  swear  that  no  such  impression  was  made  upon  their 
minds,  and  it  may  be  that  many  other  persons  could  swear  to  the 
contrary.  But  this  was  a  question  to  be  determined  not  by  wit- 
nesses, but  by  the  jury,  and  it  was  for  them  to  say  whether  the 
writing,  under  all  the  circumstances,  was  such  as  inevitably  to 
convey  to  the  mind  of  a  man  of  average  intelligence  the  impres- 
sion that  Sheftall  had  misappropriated  the  property  of  his 
employer.  If  the  jury  wereto  reach  this  conclusion,  taking  into  con- 
sideration their  knowledge  of  the  meaning  of  the  words,  the  im- 
pression they  carried,  and  the  circumstances  under  which  they 
were  used,  it  was  not  incumbent  upon  the  plaintiff  to  prove  any 
more  than  that  some  person  other  than  those  who  were  entitled 
to  read  the  bulletin  actually  read  it.  Any  persons  who  read  the 
bulletin  could  be  called  on  as  witnesses  to  testify  as  to  the  im- 
pression made  upon  their  minds  as  a  result  of  the  reading,  to  aid 
the  jury  in  determining  the  question  of  libel  or  no  libel,  but  their 
evidence  would  not  be  conclusively  binding  on  the  jury  as  to  the 
character  of  the  writing  and  its  true  meaning  under  the  circum- 
stances under  which  it  was  published. 

11.  The  motion  for  a  new  trial  complains  of  various  parts  of 
the  charge,  but  we  do  not  deem  it  necessary  to  refer  to  these  as- 
signments of  error  in  detail.  Some  of  them  were  not  at  all  in  ac- 
cord with  the  views  above  expressed,  and  there  were  some  inac- 
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curacies  in  the  charge  which  will  be  apparent  to  the  j'^idjre  on 
another  trial  when  what  is  now  said  is  read  in  connection  with 
what  was  said  by  Mr.  Justice  Lamar  when  the  case  was  here  be- 
fore. The  motion  also  Contained  complaints  of  certain  rulings 
upon  the  admission  of  evidence.  The  plaintiff  sought  to  prove 
the  effect  of  the  publication  upon  members  of  his  family  when  the 
matter  was  discussed  at  home.  We  think  this  evidence  was 
properly  rejected.  If  the  writing  was  a  libel,  it  could  have  no 
other  effect  than  an  injurious  one  upon  the  feelings  of  any  one 
interested  in  the  plaintiff ;  and  human  experience,  and  not  direct 
testimony,  was  all  that  was  necessary  to  convey  this  to  the  jur\\ 
It  was  also  sought  to  prove  by  the  plaintiff  that  the  libel  had  in- 
juriously affected  him  with  his  friends,  and  that  their  conduct 
had  changed  towards  him.  This  was  also  properly  rejected,  for 
the  same  human  experience  which  would  enable  the  jury  to  say 
that  a  man's  family  would  be  harassed  and  distressed  by  the  pub- 
lication would  enable  them  to  ascertain  that  it  would  have  the 
effect  to  estrange  his  friends. 

Judgement  reversed.     All    the    Justices    concurring,    except 
Simmons,  C.  J.,  absent. 


v/estern  Ry.  o^  Alabama  v,  Cleghorn. 

(Supreme  Court  of  Alabama,  May  9,  1905.) 
[39   So.   Rep.   133.] 

Railroads — Highway  Crossings — Frightening  Animals — ^Actions — 
Defenses.'* — ^The  fact  that  a  railroad,  in  placing  a  mail  crane  at  a 
highway  crossing,  constructed  the  same  at  the  instance  and  request 
of  the  United  States  Postal  Department,  and  according  to  plans  and 
specifications  furnished  by  such  department,  and  that  the  place  where 
the  crane  was  erected  was  selected  by  the  department,  and  that  a 
mail  bag  hung  upon  the  crane  was  hung  there  by  an  agent  of  the 
United  States  government,  to  be  delivered  to  another  agent  of  the 
government,  the  railroad  being  under  no  duty  in  connection  there- 
with except  to  forward  the  mails  on  its  trains,  and  having  nothing  to 
do  in  any  manner  with  the  handling  or  control  of  the  mail  bag,  con- 
stituted no  defense  to  an  action  against  the  railroad  for  injuries  to 
a  traveler  on  the  highway  whose  mule  was  frightened  at  the  crane 
and  bag  suspended  therefrom. 

Same — Contributoy  Negligence — Failure  to  Stop  and  Listen. — The 
fact  that  the  driver  of  a  mule  did  not  stop  and  listen  before  proceed- 
ing to  cross  a  railroad  track  did  not  contribute  to  the  fright  of  his 
mule,  caused  by  seeing  a  mail  crane  having  a  mail  bag  suspended 

♦See  foot-note  appended  to  Cleghorn  v.  Western  Ry.  of  Alabama 
(Ala.),  5  R.  R.  R.  501.  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  501;  note 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  487  (liability  for  injuries  to  person  struck 
by  mail  bags);  Carver  v.  Minneapolis,  etc.,  R.  Co.  (Iowa),  7  R.  R.  R, 
70,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  70  (liability  for  death  of  person  at 
station,  caused  by  throwing  mail  bag  from  train);  Kenney  v.  Med- 
daugh  (C.  C.  A.),  5  R.  R.  R.  226,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  226 
(fireman  injured  by  mail  crane,  liability  of  master);  note  appended 
to  Louisville  &  N.  R.  Qo.  v.  Milliken  (Ky.),  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  742  (liability  for  injuries  to  trainmen  struck  by  mail  cranes). 
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therefrom  at  the  crossing,  in  such  manner  as  to  preclude  him  from 
recovering  from  the  railroad  for  injuries  resulting  from  such  fright. 

Same. — In  an  action  against  a  railroad  for  injuries  to  a  traveler  on 
a  highway,  caused  by  his  mule  taking  fright  at  a  mail  crane  on  which 
a  bag  was  suspended  at  a  crossing,  the  fact  that  the  traveler  could 
and  should  have  seen  the  postmaster  approaching  the  mail  crane  with 
the  bag  of  mail  did  not  show  that  the  traveler  was  guilty  of  contribu- 
tory negligence  in  paying  no  attention  to  the  postmaster  or  mail  bag. 

Same — Actions — Evidence.— In  an  action  against  a  railroad  for  in- 
juries to  a  traveler  on  a  highway,  caused  by  his  mule  taking  fright 
at  a  male  crane  erected  at  a  crossing,  evidence  that  the  railroad's  em- 
ployees worked  on  the  crane  was  competent  to  show  that  it  was 
erected  and  maintained  by  the  railroad. 

Witnesses — Cross  Examination — New  Matter. — In  an  action  against 
a  railroad  for  injuries  to  a  traveler,  caused  by  his  mule  taking  fright 
at  a  mail  crane  erected  at  a  crossing,  a  question  asked  of  a  witness 
on  cross-examination  as  to  whether  there  was  anything  unusual 
about  the  mail  crane  was  properly  excluded  where  the  witness  on  his 
direct  examination  had  testified  to  nothing  in  reference  to  the  mail 
crane. 

Evidence — Conclusions  of  Witnesses. — In  an  action  against  a  rail- 
road for  injuries  to  a  traveler  sustained  by  his  mule  taking  fright  at 
a  mail  crane  erected  at  a  crossing,  a  question  asking  a  witness  as 
to  whether  there  was  anything  unusual  about  the  mail  crane  called 
for  the  witness'  opinion  or  conclusion. 

Railroads — Duty  to  Repair  Cro88ings.t — Railroads  are  required  to 
keep  their  tracks  and  all  approaches  to  them  at  public  crossings  in 
good  repair. 

Trial — ^Argumentative  Instructions. — In  an  action  against  a  railroad 
for  injuries  to  a  traveler  on  a  highway,  caused  by  his  mule  taking 
fright  at  a  mail  crane  erected  at  a  crossing,  a  charge  that  the  term 
"a  mule  of  ordinary  gentleness,"  as  used  in  the  complaint,  does  not 
mean  any  particular  mule  which  is  ordinarily  gentle,  but  means  a 
mule  which  is  as  gentle  as  ordinarily  gentle  mules,  was  argumenta- 
tive, and  properly  refused. 

Same — Invasions  of  Jury's  Province. — Further  charges  that  if  plain- 
tiflfs  mule  would  ordinarily  become  frightened  or  back  or  shy  when 
it  met  any  person  on  the  road,  and  particularly  a  negro,  then  it  was 
not  a  mule  of  ordinary  gentleness,  and  that  a  mail  crane  with  a 
pouch  hung  on  it  is  not  in  itself  a  structure  of  such  ungainly  mien 
as  to  frighten  a  mule  of  ordinary  gentleness,  were  objectionable, 
in  that  they  invaded  the  province  of  the  jury. 

Appeal  from  Circuit  Court,  Macon  County;  N.  D.  Denson, 
Judge. 

Action  by  William  Cleghorn  against  the  Western  Railway  of 
Alabama.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rehearing  denied  June  30,  1905. 

The  gist  of  the  various  counts  of  the  complaint  was  that  the 

tFor  the  authorities  in  this  series  on  the  duties  and  liabilities  of 
railroad  companies  with  respect  to  frightening  teams,  see  foot-note 
appended  to  Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  13  R.  R. 
R.  76,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  76;  foot-note  appended  to  Georgia 
Ky.  &  Electric  Co.  v.  Joiner  (Ga.),  12  R.  R.  R.  608,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  608. 

tSee  foot-notes  appended  to  Hughes  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  14  R.  R.  R.  787,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  787,  where  all 
the  preceding  authorities  in  this  series  are  collected. 
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plaintiff  was  driving  a  mule  hitched  to  a  bugg\'  along  a  public 
road;  that  approaching  a  point  where  the  defendant's  track 
crossed  the  road  the  mule,  as  it  put  its  front  feet  on  the  railroad 
track,  discovered  a  mail  bag  suspended  at  the  crossing  upon  a 
mail  crane,  became  frightened  thereat,  and  backed  the  bugg>'  into 
a  ditch,  throwing  the  plaintiff  out,  and  injuring  him  severely; 
that  said  mule  was  one  of  ordinary  gentleness.  The  defendant  filed 
demurrers  to  the  complaint,  but  under  the  decision  herein  it  is 
not  necessary  to  set  them  out,  being  covered  by  the  principles  de- 
cided in  this  case  on  a  former  appeal.  Defendant's  demurrers  be- 
ing overniled,  it  filed  a  plea  of  the  general  issue,  and  seven  spe- 
cial pleas  as  follows :  **(2)  That  in  the  use  of  mail  cranes  on  the 
line  of  defendant's  railway,  including  the  one  at  the  place  where 
it  is  alleged  plaintiff's  injur}*  occurred,  it  was  not  customary  or 
usual  for  the  United  States  government,  who  handled  the  mail, 
to  place  mail  bags  on  the  crane  until  just  as  the  train  is  approach- 
ing, and  when  it  would  be  imprudent  for  any  one  to  pass  on  ac- 
count of  an  approaching  train.  That  the  defendant  put  up  the 
said  mail  crane  at  the  instance  and  request  of  the  United  States 
railway  service,  to  be  used  in  accordance  with  this  custom,  to  wit, 
to  only  hang  mail  bags  thereon  on  the  approach  of  fast  mail  trains 
which  carried  mails ;  and  that  the  defendant  in  the  construction 
of  said  mail  crane  had  no  reason  to  apprehend  that  it  would  be 
used  to  hang  mail  bags  on  it  at  any  other  time,  or  when  ordinarily 
prudent  persons  would  be  passing  driving  animals  of  ordinary 
gentleness.  (3)  That  said  mail  crane  was  constructed  according 
to  plans  and  specifications  made  and  furnished  by  the  Postal  De- 
partment of  the  United  States  government,  and  was  such  as  are 
used  at  flag  stations  all  over  the  United  States.  That  the  place 
where  said  mail  crane  was  erected  was  selected  bv  the  said  Postal 
Department,  and  that  the  defendant,  in  erecting  it  at  said  place, 
was  only  carrying  out  the  instructions  of  those  who,  under  the 
United  States  mail  regulations,  it  was  its  duty  to  obey ;  and  that 
the  delivery  and  receipt  of  mail  by  means  of  said  mail  crane  was 
conducted  entirely  by  the  Postal  Department  of  the  United  States 
government.  (4)  That  the  said  mail  bag  was  hung  on  said  mail 
crane  by  the  agent  of  the  United  States  government  to  be  de- 
livered to  a  mail  carrier  of  the  United  States  government,  whose 
duty  it  was  to  receive  and  carry  it.  That  under  the  defendant's 
contract  with  the  United  States  for  carrying  its  mail  it  was  not 
the  duty  of  the  defendant  to  receive  the  mail  bag  at  that  station, 
but  simply  to  carry  it  forward  after  it  had  been  delivered  by  one 
agent  of  the  United  States  government,  to  wit,  the  postmaster  at 
said  station,  to  another,  to  wit,  the  mail  agent  on  the  mail  car  con- 
trolled exclusively  by  the  Postal  Department  of  the  United  States 
government.  That  under  said  contract  the  Postal  Department 
directed  how  said  mail  bag  should  be  delivered  and  received  on 
said  mail  car.  That  the  defendant  was  under  no  duty  to  stop  at 
said  station  or  to  receive  said  bag  at  that  place  except  to  put  up 
and  maintain  said  mail  crane  on  which  to  allow  the  said  Postal 
Department  to  deliver  and  receive  the  mail.    That  it  was  not  the 
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defendant's  duty  to  deliver,  receive,  or  in  any  manner  handle  or 
control  said  mail  bag  except  to  carry  the  said  postal  car  on  which 
it  had  been  placed,  and  which  was  controlled  and  managed  en- 
tirely by  the  Postal  Department  of  the  United  States  government. 
(5)  That  the  plaintiff  was  guilty  of  negligence  which  caused  or 
proximately  contributed  to  the  injury  complained  of  in  this: 
that  in  approaching  said  railroad  track  he  failed  to  stop,  look,  or 
listen,  or  otherwise  ascertain  that  a  train  was  approaching,  or  that 
there  was  anything  on  or  about  the  track  calculated  to  frighten 
the  animal  which  he  was  driving ;  and  defendant  avers  that  plain- 
tiff could,  by  stopping,  looking,  or  listening,  or  otherwise  ascer- 
taining, have  discovered  the  crane  or  mail  bag  at  the  place  set 
forth  in  the  complaint  in  time  to  have  prevented  the  injury.  (6) 
That  the  plaintiff  caused  or  proximately  contributed  to  the  injury 
complained  of  in  this;  that  when  he  approached  said  railroad 
track  at  the  place  where  said  mail  crane  was  erected,  and  where 
the  postmaster  at  said  station  was  handling  the  United  States 
mail,  he  failed  to  keep  a  proper  lookout  as  to  what  was  ahead  of 
him,  and  was  looking  elsewhere,  not  noticing  what  was  in  front 
of  him,  but  was  carelessly  looking  about  and  paying  no  attention 
to  what  he  was  doing ;  and  defendant  avers  that  by  ordinary  dili- 
gence plaintiff  could  have  discovered  the  crane  and  mail  bag  in 
time  to  have  prevented  the  injur}'.  (7)  That  the  plaintiff  caused 
or  proximately  contributed  to  the  injury  complained  of  by  care- 
lessly and  negligently  guiding  and  controlling,  or  failing  to  guide 
and  control,  his  mule,  which  he  was  driving  at  the  time  of  the 
injur}- ;  and  defendant  avers  that,  if  plaintiff  had  properly  guided 
and  controlled  the  mule  he  was  driving,  he  could  have  prevented 
the  injury.  (8)  The  plaintiff  caused  or  proximately  contributed 
to  the  injur}'  complained  of  in  this :  that  at  the  time  of  his  ap- 
proach to  said  mail  crane  he  saw,  or  by  reasonable  diligence  could 
have  seen,  one  E.  E.  Gibson,  who  was  United  States  postmaster 
at  the  place  referred  to,  at  or  approaching  said  mail  crane  with  a 
bag  of  United  States  mail,  which  was  calculated  to  frighten  plain- 
tiff's mule ;  that  with  this  knowledge  or  means  of  knowledge  at 
hand  plaintiff  paid  no  attention  to  said  postmaster  or  said  mail 
bag,  but  negligently  and  carelessly  approached  the  same  without 
looking  or  noticing  the  danger  of  such  approach."  The  plaintiff 
demurred  to  each  of  said  special  pleas.  They  were  sustained  to 
all  except  the  sixth  and  seventh,  and  overruled  as  to  those  two.  It 
is  unnecessary  for  an  understanding  of  the  opinion  as  based  on 
exceptions  to  evidence  to  set  the  same  out  in  detail.  The  charges 
to  the  jury  noticed  in  the  opinion  are  as  follows :  The  defendant 
requested  the  court  in  writing  to  give  charges  numbered  and  as 
follows:  "(1)  If  the  jurv  believe  all  the  evidence,  they  must  find 
for  the  defendant.  (2)  The  term  'a  mule  of  ordinary  gentleness,' 
as  used  in  the  complaint,  does  not  mean  any  particular  mule 
which  is  ordinarily  gentle,  but  means  a  mule  which  is  as  gentle 
as  ordinary  gentle  mules.  (3)  If  plaintiff's  mule  would  ordi- 
narily become  frightened  or  back  or  shy  when  it  met  any  person 
in  the  road,  and  particularly  a  negro,  then  it  was  not  a  mule  of 
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ordinary  gentleness.  (4)  Such  mail  crane,  with  a  pouch  hung 
on  it,  as  is  shown  on  page  239  of  the  postal  laws  and  regulations, 
offered  in  evidence,  is  not  in  itself  a  structure  of  such  ungainly 
mien  as  is  calculated  to  frighten  a  mule  of  ordinary  gentleness. 
(5)  If  the  jury  believe  from  the  evidence  that  the  mail  crane  and 
mail  bag  which  it  is  alleged  frightened  the  plaintiff *s  mule  was 
such  as  are  prescribed  by  the  postal  laws  and  regulations  of  the 
United  States  government,  and  such  as  were  at  the  time  of  the 
injury  in  use  on  all  well-regulated  railroads  of  the  countr}',  they 
must  find  for  the  defendant.  (6)  If  the  jury  believe  from  the 
evidence  that  the  diagram  in  section  569,  page  238,  of  the  postal 
laws  and  regulations  of  the  United  States  government,  was  such 
as  at  the  time  of  the  injury  were  in  use  on  all  well-regulated  rail- 
.  roads  of  the  country',  they  must  find  for  the  defendant.  (7)  If 
the  jury  believe  from  the  evidence  that  the  plaintiff,  at  the  time 
of  his  approach  to  the  mail  crane,  saw,  or  could  by  the  exercise  of 
reasonable  diligence  have  seen.  Postmaster  Gibson  at  the  place 
referred  to,  at  or  approaching  the  said  mail  crane  with  a  bag  of 
United  States  mail,  which  was  calculated  to  frighten  plaintiff's 
mule,  and  that  with  this  knowledge  or  means  of  knowledge  at 
hand  plaintiff  paid  no  attention  to  said  postmaster  and  mail  bag, 
and  negligently  and  carelessly  approached  the  same  without  no- 
ticing the  danger  of  such  approach,  they  must  find  for  the  de- 
fendant." 

George  P.  Harrison,  for  appellant. 
Oscar  S.  Lewis,  for  appellee. 

DowDELL^  J.  This  is  the  second  appeal  in  this  case.  Cleg- 
horn  V.  The  Western  Railway  of  Alabama,  134  Ala.  601,  5  R.  R. 
R.  501,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  501,  33  South.  10,  60  L.  R. 
A.  269.  Since  the  remandment  of  the  cause  the  complaint  has 
been  amended  by  the  addition  of  other  counts.  The  same  de- 
murrers which  were  interposed  to  the  original  complaint  were 
refiled  to  the  complaint  as  amended.  There  is  nothing  in  the 
counts  added  by  way  of  amendment  to  which  the  principles  stated 
in  the  opinion  by  McClellan,  C.  J.,  on  the  former  appeal  are  not 
applicable,  and,  following  what  was  then  said,  and  the  decision 
of  this  court,  the  trial  court  overruled  the  demurrers.  This  ac- 
tion of  the  trial  court  constitutes  the  basis  of  the  first  five  assign- 
ments of  error  in  the  present  record.  Counsel  for  appellant  in- 
sists upon  a  reconsideration  of  our  former  decision,  but  we  are 
unable  to  see  any  good  reason  for  now  overruling  that  decision, 
or  in  departing  from  the  principles  laid  down. 

The  defendant  filed  eight  pleas  to  the  complaint  as  amended; 
the  first  being  the  general  issue,  and  the  remaining  seven  at- 
tempting to  set  up  special  matters  of  defense.  Demurrers  were 
interposed  by  the  plaintiff  to  all  of  these  pleas  except  the  first, 
and  were  sustained  as  to  all  except  the  sixth  and  seventh,  and 
overruled  as  to  the  two  latter.  The  matters  set  up  in  the  second, 
third,  and  fourth  pleas,  under  the  doctrine  laid  down  on  the  former 
appeal,  constitute  no  defense  to  the  cause  of  action  made  by  the 
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complainant.  The  defendant  knew  the  intended  purposes  of  the 
mail  crane,  its  uses,  etc.,  and,  furthermore,  that  its  erection  was 
for  the  convenience  of  the  defendant,  and  to  facilitate  the  carry- 
ing out  of  the  contract  between  the  defendant  and  the  United 
States  government.  It  does  not  appear  that  the  alleged  duty  as 
to  the  erection  of  the  crane  and  the  place  of  its  erection  was  one 
imposed  by  law,  and,  for  aught  that  appears,  such  alleged  duty 
was  one  arising  out  of  a  contract  beneficial  to  the  defendant,  and 
of  consequence  a  self-imposed  one.  The  fifth  plea  undertakes  to 
set  up  the  defense  of  contributory  negligence  on  the  part  of  the 
plaintiff,  and  avers  the  facts  constituting  the  plaintiff's  negligence 
to  be  his  failure  to  stop,  look,  and  listen  for  an  approaching  train 
before  attempting  to  make  said  public  crossing.  We  are  unable 
to  see  how  the  failure  of  the  plaintiff  to  stop,  look,  and  listen  be- 
fore proceeding  to  cross  the  railroad  contributed  to  the  fright  of 
the  mule  at  seeing  the  mail  crane,  which  did  not  occur  until  the 
mule  was  on  the  crossing.  This  plea  was  clearly  open  to  the  de- 
murrer. So,  too,  was  the  eighth  plea.  The  averment  of  contribu- 
tory negligence  is  not  supported  by  the  facts  stated  as  constitut- 
ing such  negligence.  That  the  plaintiff  could,  by  the  exercise  of 
reasonable  diligence,  have  seen  "one  E.  C.  Gibson,  who  was 
United  States  postmaster  at  the  place  referred  to,  at  or  approach- 
ing said  mail  crane  with  a  bag  of  United  States  mail,  which  was 
calculated  to  frighten  plaintiff's  mule,"  is  no  answer  to  the  cause 
of  action  laid  in  the  complaint.  It  is  not  charged  in  the  complaint 
that  the  mule  was  frightened  by  Gibson  with  the  mail  bag,  but  by 
the  mail  crane  on  which  the  mail  bag  was  suspended. 

It  was  competent  under  the  issues  for  the  plaintiff  to  show  that 
the  defendant's  employees  worked  on  the  crane.  The  witness 
Cooper,  who  testified  to  these  facts,  further  testified  that  he 
worked  for  the  defendant,  and  that  "we  (meaning  defendant's 
employees)  erected  the  first  mail  crane  under  Mr.  Sam  Henry. 
There  has  been  a  mail  crane  there  ever  since.  I  have  seen  Mr. 
Beasly  work  on  the  mail  crane  that  is  there  now.  I  don't  know 
what  he  was  doing  there,  or  who  he  was  working  for.  He  was 
working  with  the  bridge  gang  on  the  Western  Railroad,  but  don't 
know  who  he  was  working  for."  All  of  this  was  competent  in 
evidence,  and  to  be  considered  and  weighed  by  the  jury  as  tending 
to  show  that  the  defendant  erected  and  maintained  the  mail 
crane.  The  question  asked  the  witness  Cox  on  his  cross-examina- 
tion, and  to  which  an  objection  was  sustained,  "Was  there  any- 
thing unusual  about  that  mail  crane  ?"  was  not  in  rebuttal  of  any 
matter  drawn  out  on  the  direct  examination  of  this  witness.  He 
had  testified  nothing  in  reference  to  the  mail  crane,  and  as  to  him 
the  question  called  for  new  or  original  matter,  and  in  this  called 
for  the  witness'  opinion  or  conclusion.  He  was  not  asked  to  tell 
what,  if  there  was  anything  unusual  about  the  mail  crane. 
There  was  no  error  in  sustaining  the  objection.  There  were  other 
exceptions  taken  to  the  court's  rulings  on  evidence,  but  we  have 
been  unable  to  discover  any  merit  in  them. 

Railroad  companies  are  required  to  keep  their  tracks  and    he 
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approaches  to  them  at  public  road  crossings  in  good  repair. 
Pratt  Coal  &  Iron  Co.  v.  Davis,  79  Ala.  308 ;  S.  &  N.  A.  R.  Co.  v. 
McLendon,  63  Ala.  266 ;  Sou.  Ry.  Co.  v,  Posey,  124  Ala.  486,  26 
South.  914.  There  was  no  error  in  giving  the  charge  requested 
by  the  plaintiff. 

The  affirmative  charge  requested  by  the  defendant  was  properly 
refused.  There  was  evidence  which  tended  to  sustain  the  several 
allegations  in  the  complaint,  and  the  evidence  on  some  of  the 
material  issues  was  in  conflict. 

Charge  2  requested  by  the  defendant  was  argumentative,  and 
for  this  reason,  if  no  other,  was  properly  refused.  Charge  3  was 
invasive  of  the  province  of  the  jury.  It  was  for  the  jury,  and 
not  the  court,  to  say  whether  under  the  evidence  predicated  in  the 
charge,  the  mule  was  one  of  ordinary  gentleness.  Charge  4  was 
also  faulty  in  that  it  was  invasive  of  the  province  of  the  jury. 

For  reasons  heretofore  stated  in  reference  to  the  ruling  on  the 
demurrer  to  the  defendant's  eighth  plea,  the  seventh  charge  re- 
quested by  the  defendant  was  properly  refused.  The  fifth  and 
sixth  charges  requested  by  defendant  are  controlled  by  the  prin- 
ciples laid  down  in  the  opinion  on  the  former  appeal  (134  Ala. 
601,  5  R.  R.  R.  501,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  501,  33  South. 
10,  60  L.  R.  A.  269),  and  no  error  was  committed  in  refusing  to 
give  them. 

We  have  carefully  considered  the  evidence  in  this  case,  and 
under  the  rule  laid  down  in  Cobb  v.  Malone,  92  Ala.  630,  9  South. 
738,  and  the  cases  following  that  one,  we  are  not  prepared  to  say, 
after  allowing  all  reasonable  presumptions  of  the  correctness  of 
the  trial  court's  ruling  on  the  motion  for  a  new  trial,  that  the 
preponderance  of  the  evidence  against  the  verdict  is  so  decided  as 
to  clearly  convince  the  court  that  it  is  wrong  and  unjust.  Finding 
no  reversible  error  in  the  record,  the  judgment  will  be  affirmed. 

Affirmed. 

McCleli^an,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concurring. 


Davenport  v.  Charleston"  &  W.  C.  Ry. 

(Supreme  Court  of  South  Carolina,  July  25,  1905.) 

[51  S.  E.  Rep.  677.] 

Liability  of  Master — Tort  of  Servant.* — Where  a  trainman  throws 
bricks  at  a  dwelling  house  near  the  track  from  a  moving  freight  train, 
the  railroad  company  is  not  liable. 

*As  to  whether  a  railroad  company  is  liable  for  the  willful  or 
malicious  torts  of  its  employees,  see  foot-note  appended  to  Lesch  v. 
Great  Northern  Ry.  Co.  (Minn.),  15  R.  R.  R.  770,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  770;  foot-note  appended  to  Waaler  v.  Great  Northern 
Ry.  Co.  (S.  Dak).,  14  R.  R.-  R.  819,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  819; 
foot-note  appended  to  Daniel  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
14  R.  R.  R.  334,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  334;  foot-note  ap- 
pended to  Alabama  &  V.  R.  Co.  v.  Livingston  (Miss.),  13  R.  R.  R. 
464,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  464. 
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Appeal  from  Common  Pleas  Circuit  Court  of  Laurens  County ; 
Watts,  Judge. 

Action  by  Martha  Davenport  against  the  Charleston  &  Western 
Carolina  Railway.  From  order  overruling  demurrer,  defendant 
appeals.    Reversed. 

5*.  /.  Simpson  and  Cooper  &  Simpson,  for  appellant. 
F,  P.  McGowan  and  R.  £.  Rabb,  for  respondent. 

Jones,  J.  In  my  view  the  appellant's  exceptions  should  be  sus- 
tained. In  the  case  of  Rucker  v.  Smoke,  37  S.  C.  377,  380,  16  S. 
E.  40,  41,  34  Am.  St.  Rep.  758,  the  court  very  clearly  states  the 
rule  which  governs  the  liability  of  a  principal  for  the  acts  of  his 
servants  in  this  language:  "When  one  person  invests  another 
with  authority  to  act  as  his  agent  for  a  specified  purpose,  all  the 
acts  done  by  the  agent  in  pursuance  or  within  the  scope  of  his 
agency  are,  and  should  be  regarded  as,  really  the  acts  of  the 
principal.  If,  therefore,  the  agent,  in  doing  the  act  which  he  is 
deputed  to  do,  does  it  in  such  a  manner  as  would  render  him  liable 
for  exemplary  damages,  his  principal  is  likewise  liable,  for  the 
act  is  really  done  by  him."  Accordingly,  in  Skipper  v,  Mfg.  Co., 
58  S.  C.  143,  36  S.  E.  509,  the  complaint  was  held  to  state  a  cause 
of  action  against  the  defendant,  in  alleging  that  its  engineer, 
while  in  charge  of  and  running  defendant's  dummy  engine, 
maliciously  blew  the  whistle  in  close  proximity  to  pliantiff's 
mule,  thereby  causing  it  to  run  away  and  overturn  plaintiff's 
buggy,  throwing  her  out,  to  her  damage.  In  that  case  the  en- 
gineer had  control  of  the  engine,  and  the  blowing  of  the  whistle 
was  a  part  of  its  operation,  so  that  he  was  acting  within  the 
scope  of  his  agency.  In  the  case  of  Polatty  v.  Railway  Co.,  67 
S.  C.  391,  45  S.  E.  932,  100  Am.  St.  Rep.  750,  a  nonsuit  was 
denied  because  the  evidence  tended  to  show  a  case  in  which  the 
defendant's  engineer,  in  charge  of  its  engine,  threw  coal  at  a 
trespasser  upon  the  tender  or  platform  adjoining,  for  the  purpose 
of  ejecting  him,  thereby  causing  him  to  fall  and  be  injured.  Here 
the  tortious  act  of  the  engineer  was  done  in  protecting  in  an 
improper  manner  the  propert>'  of  his  principal  placed  in  his 
charge  from  a  trespasser,  and  so  was  clearly  within  the  apparent 
scope  of  his  agency. 

The  present  complaint  cannot  be  made  to  fall  within  the  rule 
stated.  It  is  true  the  complaint  states  that  the  tortious  act  com- 
plained of  was  done  by  the  servants  of  the  defendant  "while  in 
the  employment  of  the  defendant  and  in  the  discharge  of  their 
duties  on  said  train" ;  but  the  other  facts  alleged  in  the  complaint 
must  be  considered  in  determining  the  meaning  of  these  words, 
in  so  far  as  they  may  be  construed  as  alleging  facts,  rather  than 
conclusions  of  law.  The  fact  that  the  defendant's  servants  were 
in  its  employment  at  the  time  of  committing  the  acts  complained 
of  has  no  tendency  to  show  that  the  acts  were  within  the  apparent 
scope  of  their  agency,  and  it  may  be  conceded  that,  on  the  occa- 
sion of  the  injury  complained  of,  the  said  servants  were  in  the 
general  discharge  of  their  duties  on  the  train,  and  still  the  com- 
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plaint  would  fall  short  of  stating  that  the  particular  acts  com- 
plained of  were  performed  in  pursuance  or  in  the  discharge  of 
some  duty  which  would  make  the  throwing  of  a  brick  at  another 
within  the  scope  of  that  duty.  Facts  should  be  stated  in  the 
complaint  from  which  the  court  could  reasonably  infer  that  the 
particular  tortious  act  was  performed  within  the  scope  of  the 
employment  of  the  agency.  The  plaintiff  was  not  a  passenger, 
so  as  to  be  under  the  protection  of  the  defendant's  servants,  nor 
a  trespasser,  so  as  to  call  upon  the  servants  to  protect  the  prin- 
cipal's property.  The  only  agency  alleged  is  that  the  defendant's 
servants  were  in  control  of  defendant's  freight  train.  It  is  not 
suggested  in  the  complaint  that  the  train  was  freighted  with 
brick,  and  that  the  alleged  injury  happened  while  the  servants 
were  unloading;  but,  on  the  contrary,  it  appears  that  the  train 
was  on  its  journey,  and  that  the  brick  or  stone  w^as  deliberately 
thrown,  being  aimed  at  the  plaintiff's  dwelling.  It  is  inconceiva- 
ble that  it  could  be  within  the  scope  of  such  an  agency,  the 
control  and  operation  of  a  freight  train,  to  rock  plaintiff's  dwell- 
ing house  as  the  train  passed  along,  when  she  was  in  no  wise 
interfering  with  the  train's  operation.  If  it  was  intended  to 
allege  a  case  in  which  the  defendant  company  ordered  its  servants 
to  throw  stones  at  plaintiff's  dwelling,  the  allegations  should 
have  been  framed  with  that  view.  In  the  case  of  Cobb  v.  Railway 
Co.,  37  S.  C.  198,  IS  S.  E.  878,  this  court  granted  a  new  trial 
because  the  circuit  court  instructed  the  jury  that,  if  the  shouting 
of  the  train  hands  caused  the  runaway  of  the  plaintiff's  horse,  to 
his  injury,  the  defendant  company  was  liable.  These  train  hands 
were  in  the  employment  of  the  company  and  on  the  train  in  the 
discharge  of  their  duties;  but  the  particular  act  of  shouting  or 
making  a  noise  had  no  conceivable  reference  to  the  management 
or  operation  of  the  train  or  the  performance  of  any  of  their  du- 
ties as  train  hands. 

For  these  reasons,  I  think  the  judgment  of  the  circuit  court 
should  be  reversed. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Hitt  et  al. 

(Supreme  Court  of  Arkansas,  July  29,  1905.) 
[88  S.  W.  Rep.  990.] 

Railroads — Crossing    Accident — Contributory    Negligence. — ^Where 

a  brakeman  standing  at  a  crossing,  which  was  blocked  by  a  standing 
freight  train,  told  plaintiffs,  who  were  waiting  to  drive  over  the 
crossing,  that  it  would  soon  be  clear,  and  when  the  train  cleared  the 
crossing  the  brakeman  was  standing  near  by  and  in  a  position  where 
he  could  better  see  the  tracks  than  plaintiffs  could,  plaintiffs  could 
take  into  consideration  that  the  brakeman  was  in  a  favorable  posi- 
tion to  see  any  danger,  and  would  doubtless  give  them  warning 
thereof. 

Battle  and  Riddick,  JJ.,  dissenting. 

On  rehearing.     Motion  denied. 

For  former  opinion,  see  88  S.  W.  908,  911. 
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HitL,  C.  J.  In  their  brief  on  motion  for  rehearing  counsel 
for  the  appellant  challenges  the  correctness  of  various  statements 
in  the  "statement  by  the  court,"  and  also  raise  anew  questions  of 
law  determined  on  the  former  hearing.  The  statement  by  the 
court  does  not  purport  to  decide  any  conflicts  in  the  evidence, 
nor  detail  the  testimony  of  the  witnesses,  but  merely  to  state 
facts  deducible  from  the  evidence  most  favorable  to  appellees  in 
order  to  test  the  sufficiency  of  them  to  sustain  the  verdict. 

1.  The  first  statement  challenged  is  that  the  train  on  the  side 
track  was  1,200  feet  long.  They  quote  from  the  engineer  in 
charge  of  it  to  the  effect  that  he  had  only  a  couple  of  cars  attachecf 
to  the  engine;  but  further  in  his  evidence  he  showed  he  was 
going  back  to  couple  to  the  rest  of  the  train,  and  that  it  altogether 
had  about  20  cars,  and  that  their  average  length  was  60  feet, 
which  would  make  the  whole  train  1,200  feet,  as  stated.  As  it 
was  all  between  the  Hitts  and  the  main  line,  part  on  either  side 
of  the  crossing,  it  was  considered  by  the  court  as  it  was  pre- 
sented to  the  Hitts. 

2.  The  next  statement  challenged  is  this:  "They  started  to* 
drive  across  slowly.  A  brakeman  at  the  pilot  of  the  engine  was; 
standing  on  the  ground,  and  they  had  passed  in  front  of  him, 
not  more  than  twenty-five  feet  away.  No  watchman  was  kept 
at  the  crossing.  The  brakeman  made  no  effort  to  stop  the  wagon, 
and  he  knew  the  passenger  train  was  coming."  There  is  some 
negative  testimony  to  the  effect  that  there  was  no  hallooing  to 
the  Hitts  by  the  brakeman,  but  the  court  did  not  intend  to  find  that 
as  a  fact  deducible  from  the  evidence,  but  merely  that  no  effort 
to  stop  them  was  made  which  was  known  to  the  Hitts.  The  court 
was  considering  the  situation  entirely  as  viewed  by  the  Hitts 
when  they  started  to  drive  across,  and  was  not  sustaining  any 
negligence  against  the  company  predicated  on  the  dereliction  of 
the  brakeman  to  stop  the  Hitts.  The  court  has  no  doubt  that 
the  truth  was  exactly  as  stated  by  the  brakeman,  as  follows: 

You  made  no  effort  to  get  in  front  of  the  team  and  stop  them  ?" 
Xo,  sir;  I  didn't  make  any  effort  to  get  in  front  of  it."  "Did 
they  reply  to  you  when  you  hallooed  to  them?"  "No,  sir;  not 
that  I  remember.  Whether  they  noticed  it  or  not,  I  can't  tell." 
Counsel  argue  the  point  as  if  the  court  was  predicating  negli- 
gence against  the  appellant  on  the  ground  that  the  brakeman 
made  no  effort  to  stop  them,  and  call  attention  to  the  abundant 
evidence  of  his  and  other  cries  to  them  just  before  they  were 
struck.  As  stated,  the  court  did  not  consider  the  conduct  of  the 
brakeman  in  considering  evidence  of  the  negligence  of  the  ap- 
pellant, and  was  considering  the  situation  of  the  brakeman  and 
his  actions,  so  far  as  known  to  the  Hitts,  in  determining  whether 
or  not  they  were  guilty  of  contributory  negligence  per  se  in  at- 
tempting to  make  the  crossing.  The  brakeman  had  a  few  minutes 
before,  when  the  crossing  was  blocked  by  the  train,  told  them  it 
would  soon  be  cleared,  and  it  was  soon  cleared,  and  he  was  seen 
standing  near  by,  and  in  a  position  where  he  could  better  see 
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and  hear  than  they  could.  In  determining  whether  the  clearing 
of  the  way  was  an  invitation  to  cross,  and  that  it  was  safe  to  cross, 
the  Hitts  could  properly  take  into  consideration  that  the  brake- 
man  was  standing  in  a  favorable  position  to  see  any  danger,  and, 
as  stated  in  the  opinion,  aside  from  any  duty  resting  on  him, 
would  doubtless,  from  humanity's  sake,  warn  them  of  any  danger 
which  his  better  position  would  enable  him  to  see  and  hear. 
The  fact  that  they  did  not  hear  his  cries  later,  which  is  shown, 
does  not  change  the  situation  as  presented  to  them  when  they 
started  to  make  the  drive  across  the  tracks.  While  not  a  factor 
in  determining  the  negligence  of  the  company,  it  is  a  factor  in 
measuring  the  conduct  of  the  Hitts,  and  as  such  alone  was  it 
considered  by  the  court.  The  statement  complained-  of  should 
read:  "The  brakeman  made  no  effort  to  stop  the  wagon  known 
to  the  occupants." 

3.  Other  matters  are  presented  in  the  brief,  and  have  been 
considered,  but  they  are  the  same  matters  heretofore  presented 
and  considered,  and  of  them  counsel  say :  "The  court's  attention 
was  called  to  all  of  these  facts  in  the  original  brief,  and  the  record 
shows  them  as  we  have  here  quoted  them.  Are  we  not  entitled 
to  a  rehearing?  And  should  not  this  case  be  reversed?  We 
have  tried  respectively  to  refer  the  court  to  the  testimony,  which 
has  been  evidently  overlooked;  or,  if  not  overlooked,  has  not 
been  carefully  considered,  by  the  majority  of  this  court.  We 
deem  it  our  duty  to  bitterly  protest  against  the  ruling  of  the 
majority  of  this  court.  We  deem  it  our  duty  to  show  to  this 
court  how  it  has  rendered  a  judgment  directly  in  violation  of 
the  repeated  decisions,  unbroken,  of  this  court."  The  court  is 
unaware  of  overruling  or  failing  to  follow  any  previous  decision 
of  this  court,  but,  on  the  contrary,  believes  that  it  is  but  applying 
the  principles  of  many  previous  decisions.  On  the  chief  point 
in  the  case — whether  the  action  of  the  Hitts  in  making  the  drive 
across  the  track  was  per  se  contributory  negligence,  or  whether 
they  exercised  the  care  required  by  law— the  court  applied  a 
familiar  principle,  upon  which  the  authorities  are  collected  in 
Ry.  V.  Martin,  61  Ark.  549,  33  S.  W.  1070,  and  which  is  fully 
stated  by  the  Supreme  Court  of  the  United  States  in  Rv  v. 
Powers,  149  U.  S.  43,  13  Sup.  Ct.  748,  37  L.  Ed.  642. 

The  motion  for  rehearing  is  denied. 


Thomasson  v.  Southern  Ry. 

(Supreme  Court  of  South  Carolina,  May  20,  1905.) 

[51  S.  E.  Rep.  443.] 

Railroads— Accident  at  Crossing — Evidence. — In  an  action  for  per- 
sonal injuries  at  a  street  crossing  which  had  been  blocked  for  a 
longer  time  than  permitted  by  the  ordinance  of  the  town,  evidence 
was  admissible  to  show  that  plaintiff  and  others  were  laborers,  who 
had  gone  home  for  dinner,  and  had  only  a  few  minutes  to  return  to 
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their  work,  and  that  plaintiff's  foot  was  crushed  while  attempting 
to  pass  between  the  standing  cars. 

Tiial— Instructions — Question  for  Jury. — It  is  not  error,  where  an 
ordinance  has  been  duly  proved,  and  its  terms  are  plain,  for  the  court 
to  charge  the  jury  to  determine  what  the  ordinance  is,  and  whether  it 
has  been  violated. 

Same — Expression  of  Opinion. — Where  the  court  refuses  to  charge 
that  there  is  no  evidence  that  the  acts  in  question  were  willful,  it  is 
not  an  expression  of  opinion  for  him  to  say  that  there  is  some  evi- 
dence of  such  acts,  if  there  be  such  evidence. 

Railroads — ^Accident  at  Crossing — Negligence — Instructions.*--In 
an  action  against  a  railroad  for  injuries  at  a  crossing,  an  instruction 
that  gross  negligence  is  sometimes  defined  as  entire  absence  of  care, 
and  willful  negligence  as  such  conduct  as  shows  an  intentional  dis- 
regard of  the  precautions  which  a  prudent  person  would  exercise, 
and  that  a  person  may  be  careless  intentionally,  may  be  grossly  care- 
less intentionally,  and  may  be  willfully  disregardful  of  the  care  he 
ought  to  exercise,  did  not  put  on  defendant  a  greater  burden  of  proof 
than  the  law  required. 

Same — ^Punitive  Damages. — On  evidence  of  a  willful,  wanton,  or 
reckless  act,  done  with  a  reckless  design,  or  utter  disregard  of  the 
rights  of  others,  punitive  damages  may  be  awarded,  without  proof  of 
malice  towards  the  person  injured. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
County ;  Benet,  Special  Judge. 

Action  by  Claude  Thomasson  against  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

C.  P.  Sanders,  for  appellant. 

Stanyarne  Wilson  and  C.  P.  Sims,  for  respondent. 

Pope,  C.  J.  This  was  an  action  brought  to  recover  $15,000 
for  personal  injuries  received  by  the  plaintiff  on  the  25th  day  of 
March,  1902,  for  having  his  foot  crushed  between  the  bumpers  of 
two  of  the  cars  of  the  defendant  company  near  the  depot  of  the 
defendant  in  the  town  of  Gaffney,  S.  C.  The  complaint  alleges 
that  the  train  of  the  defendant  was  standing  across  one  of  the 
streets  of  the  town  of  Gaffney,  blocking  the  same,  for  over  20 
minutes,  in  violation  of  one  of  the  ordinances,  which  prohibited 
any  train  from  blocking  any  street  for  more  than  5  minutes ;  that 
the  plaintiff  was  compelled  to  pass  between  tw^o  of  the  defend- 
ant's cars  which  were  standing  across  said  street  in  order  to  go 
to  his  work,  which  was  in  the  cotton  mill ;  that  while  so  attempt- 
ing to  pass  between  said  cars  the  servants  of  the  defendant  who 
were  in  charge  of  said  train,  without  any  warning  of  their  inten- 
tion, either  by  sounding  the  whistle  or  ringing  the  bell,  moved 
said  cars  willfully,  wantonly,  carelessly,  and  negligently,  and,  in 
utter  disregard  of  the  rights  of  the  plaintiff,  caused  the  cars  to  be 
moved,  crushing  plaintiff's  foot  between  the  bumpers,  and  mash- 
ing it  so  badly  that  it  had  to  be  amputated.  The  answer  of  the 
defendant  denied  all  of  the  material  allegations  of  the  complaint 
which  alleged  any  negligence,  willfulness,  or  wantonness  on  its 
part,  and  it  set  up  the  affirmative  defense  that  the  plaintiff  was 

*See  note  at  end  of  case. 
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guilty  of  contributory  negligence.    Both  parties  introduced  testi- 
mony going  to  show  that  this  was  a  freight  train.    The  plaintiff 
alleged  that  said  train  occupied  the  street  for  more  than  20  min- 
utes, while  the  defendant's  testimony  was  that  only  for  4  or  5 
minutes  at  one  time  did  its  train  occupy  said  street.    There  was 
testimony  going  to  show  that  it  was  almost  impossible  for  the  de- 
fendant to  transact  its  business  in  said  town  of  Gaffney  without 
occupying  the  street  more  than  5  minutes;  that  an  engine  w^as 
hitched  to  said  train  with  steam,  ready  to  move  at  any  time,  and 
that  the  plaintiff  undertook  to  cross  the  track  when  the  said  train 
of  cars  was  moving  or  shifting;  that  just  at  the  moment  it  came 
to  a  standstill,  and  before  reversing  its  motion,  plaintiff  under- 
took to  pass  over  the  bumpers  of  the  cars,  and  that,  in  undertak- 
ing to  climb  between  the  cars,  he  took  the  risk  of  being  injured ; 
that  by  walking  100  yards  plaintiff  could  have  easily  gone  around 
the  train ;  that  none  of  the  employees  of  the  defendant  had  any 
knowledge  whatever  of  the  fact  that  either  the  plaintiff  or  any 
one  else  was  attempting  to  cross  over  the  bumpers  of  the  cars  at 
the  time  they  undertook  to  cross  the  train,  or  that  any  one  was  in 
the  slightest  danger  of  being  injured.     The  evidence  was  con- 
flicting as  to  the  following  facts :    As  to  whether  this  train  was 
standing  across  this  street  for  more  than  five  minutes,  and  as  to 
whether  it  moved  without  sounding  the  whistle  or  ringing  the 
bell.     Several  witnesses  were  allowed  to  testify,  against  the  ob- 
jection of  the  defendant,  that  others  had  crossed  between  these 
cars  on  the  day  named  and  at  other  times,  and  to  give  their  rea- 
sons why  they  passed  between  them.    This  evidence  was  objected 
to  on  the  ground  that  it  was  incompetent,  irrelevant — ^being  the 
act  of  an  independent  third  party,  not  connected  with  this  suit — 
and  not  responsive  to  any  of  the  allegations  in  the  complaint.    His 
honor  allowed  the  evidence  to  go  in.    The  defendant  requested  his 
honor  to  instruct  the  jury  that  there  was  no  evidence  of  willful- 
ness or  wantonness,  and  that  no  vindictive  or  punitive  damages 
could  be  given.    His  honor  refused  the  request,  stating  that  there 
was  some  evidence  tending  to  prove  an  intentional  and  willful 
act.     The  defendant  requested  the  court  to  charge  as  follows: 
"A  town  or  city  has  no  right  to  pass  an  ordinance  which  is  un- 
reasonable, and,  if  it  does  pass  an  unreasonable  ordinance,  then 
such  ordinance  cannot  be  enforced."    His  honor  refused  this  re- 
quest, and  instructed  the  jury  that  an  ordinance  could  be  en- 
forced, even  though  it  was  unreasonable,  and  that  it  would  be 
unlawful  to  diregard  it.    In  reference  to  the  defense  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  under  the  statutes,  his 
honor  charged  the  jury  that  gross  negligence  was  an  entire  ab- 
sence of  care,  and  also  that  gross  negligence  was  an  intentional 
act.     After  hearing  the  testimony  and  the  charge  of  his  honor, 
the  jury  returned  a  verdict  of  $7,500.    A  motion  was  made  for  a 
new  trial  on  the  minutes  of  the  court,  which  was  refused.    From 
the  judgment  entered  upon  the  verdict  the  defendant  has  ap- 
pealed; challenging  the  correctness  of  his  honor's  ruling  in  ad- 
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mitting  the  evidence  excepted  to,  as  well  as  the  correctness  of 
his  charge  in  the  matters  herein  referred  to.  ir.    •     i     • 

We  will  first  consider  the  exceptions  from  1  to  10,  mclusive, 

which  are  as  follows :  *         •    j    t.        • 

"(1)  In  allowing  the  following  question  to  be  asked  the  wit- 
ness Gaston,  to  wit:  *State  whether  or  not  you  crossed  over  the 
train  at  anv  crossing  that  day?'  And  in  allowing  the  witness  to 
answer  the"  same.  The  error  being  that  this  question  was  incom- 
petent and  irrelevant ;  it  being  the  act  of  an  independent  third 
party,  not  connected  with  this  suit,  and  there  being  no  allegations 
in  the  complaint  in  reference  to  any  such  act. 

"(2)  In  allowing  the  following  question  to  be  asked  the  wit- 
ness Gaston,  to  wit :  *How  did  you  cross  the  track  ?'  And  in 
allowing  him  to  answer  the  same.  The  error  being  that  this  was 
incompetent  and  irrelevant;  it  being  the  act  of  an  independent 
third  person ;  there  being  no  allegations  in  the  complaint  in  refer- 
ence to  it. 

"(3)  In  allowing  the  following  question  to  be  asked  the  wit- 
ness, Gaston,  to  wit:  'Why  did  you  cross  between  the  cars?' 
And  allowing  him  to  answer  this  question ;  the  same  being  in- 
competent and  irrelevant,  being  the  act  of  a  third  person,  and  be- 
ing speculative,  and  there  being  no  allegations  in  the  complaint 

in  reference  to  it. 

"(4)  In  allowing  the  following  questions  to  be  asked  the  wit- 
ness, Gaston :  'Well,  state  whether  or  not  other  people  did  the 
same  thing?'  'Did  you  cross  over  the  train  again?'  and  in  allow- 
ing:  the  witness  to  answer  the  same.  The  error  being  that  these 
questions  were  incompetent  and  irrelevant,  being  as  to  the  act  of 
other  people  not  connected  with  this  suit,  and  there  being  no  al- 
legations in  the  complaint  in  reference  to  the  same. 

"(5)  In  allowing  the  following  question  to  be  asked  the  wit- 
ness Gaston :  'Mr.  Gaston,  if  you  had  heard  the  whistle  blow  or 
the  bell  ring,  would  you  have  tried  to  cross?'  And  in  allowing 
the  witness  to  answer  the  same.  The  error  being  that  this  was  in- 
competent and  speculative,  in  that  it  allowed  this  witness  to  give 
his  opinion  as  to  his  act ;  he  being  a  third  person,  not  connected 
with  this  suit,  and  there  being  no  allegations  in  the  complaint  in 
reference  to  it. 

"(6)  In  allowing  the  following  questions  to  be  asked  the  wit- 
ness Gaston,  to  wit :  'How  did  people  get  across  the  street  when 
it  was  blocked  that  way?'  'WTiat  did  the  majority  do?'  And  in 
allowing  the  witness  to  answer  the  same.  The  error  being  that 
these  questions  were  incompetent  and  irrelevant,  in  that  they  re- 
ferred to  the  acts  of  people  who  were  third  parties,  not  connected 
with  this  suit,  and  tended  to  prove  the  custom  of  other  people, 
and  there  being  no  allegations  of  the  complaint  in  reference  to 
the  same. 

"(7)  In  allowing  the  following  question  to  be  asked  the  witness 
J.  D.  Belch:  'Do  you  cross  over  this  crossing  going  to  dinner?' 
And  in  allowing  the  witness  to  answer  the  same.  The  error  being 
that  this  was  incompetent  and  irrelevant,  in  that  it  referred  to  the 
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act  of  a  third  person ;  there  being  no  allegations  in  the  complaint 
in  reference  thereto. 

"(8)  In  allowing  the  following  questions  to  be  asked  the  wit- 
ness W.  C.  McAbee:  'Did  you  see  other  people  crossing  there 
at  that  time  ahead  of  Mr.  Thomasson?'  'How  many  did  you 
see  ?'  And  in  allowing  him  to  answer  the  same.  The  error  being 
that  this  was  incompetent  and  irrelevant,  it  being  in  reference 
to  the  acts  of  .third  persons,  not  connected  with  this  suit,  and 
there  being  no  allegations  in  the  complaint  in  reference  thereto. 

"(9)  In  allowing  the  following  questions  to  be  asked  the  plain- 
tiff :  'Why  didn't  you  wait  until  the  train  moved  off  across  the 
crossing?'  'Why  were  you  compelled  to  go  on?'  And  in  allow- 
ing him  to  answer  the  same.  The  error  being,  that  this  was  iri- 
competent  and  irrelevant  and  speculative;  there  being  no  evi- 
dence of  any  force  used  by  defendant,  and  no  evidence  that  the 
plaintiff  was  in  danger,  and  did  this  act  under  any  apprehension 
of  personal  injury. 

"(10)  In  allowing  the  following  question  to  be  asked  the 
plaintiff:  *Did  individuals  cross  ahead  of  you?'  And  in  allow- 
ing him  to  answer  the  same.  The  error  being  that  this  question 
was  incompetent  and  irrelevant;  it  being  as  to  the  act  of  third 
persons  not  connected  with  this  suit,  and  about  which  the  com- 
plaint contained  no  allegations.'' 

An  examination  of  the  testimony  here  referred  to,  involving 
the  questions  and  answers,  is  somewhat  perplexing.  Usually  it 
is  the  case  that  the  testimony  as  to  the  acts  of  third  persons  not 
connected  with  the  case  is  objectionable,  but  in  this  case,  which 
involves  the  conduct  of  the  railroad  company  as  to  its  train  block- 
ing streets,  preventing  persons  from  attending  to  their  work, 
where  time  is  very  important  to  them,  as  laborers,  such  testimony 
as  is  objected  to  goes  to  show  what  were  the  conditions  confront- 
ing the  plaintiff  on  the  day  of  his  injury.  And  also  it  goes  to 
show  the  conduct  of  persons  blocked  from  their  daily  labor  by  a 
train  of  the  defendant  being  allowed  to  shut  up  streets  used  by 
them,  which  streets  were  shut  up  by  the  train  for  more  than  five 
minutes ;  and,  in  this  view,  we  cannot  say  that  the  testimony- 
should  have  been  shut  out.  The  circuit  judge  is  clothed  with  a 
great  deal  of  responsibility  in  regard  to  trials,  and  he  admitted 
this  testimony,  endeavoring  to  keep  the  witnesses  within  limit  in 
their  answers.  All  in  all,  we  think  the  testimony  was  admissible, 
and  therefore  these  exceptions  must  be  overruled. 

The  eleventh  exception  is  as  follows:  "Because  his  honor 
erred  in  charging  the  jury  as  follows:  'With  reference  to  the 
blocking  of  the  street  as  alleged  in  the  complaint — ^that  it  was  in 
violation  of  the  town  ordinance  of  the  town  of  Gaffney.  You 
will  have  to  determine  from  the  testimony  what  was  the  town  or- 
dinance, and  whether  it  was  violated  by  the  action  of  the  railway 
company.'  The  error  being  that  by  this  charge  his  honor  has  left 
as  a  fact  to  be  determined  by  the  jury  what  the  town  ordinance 
was.  Whereas,  it  is  respectfully  submitted,  this  was  a  question  of 
law  for  the  court."    As  to  this  .exception,  we  do  not  see  that  the 
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circuit  judge  erred  as  herein  attempted  to  be  pointed  out.  The 
ordinance  was  proved  by  the  clerk  of  the  council  of  Gaffney,  its 
phraseology  was  direct,  and  really  needed  no  construction  by  the 
judge,  for  it  simply  forbade  the  railroad  company  to  obstruct  the 
streets  for  more  than  five  minutes  at  a  time.  And  his  honor,  in 
the  charge  referred  to,  simply  said :  "You  will  have  to  determine 
from  the  testimony  what  was  the  town  ordinance,  and  whether  it 
was  violated  by  the  action  of  the  railroad  company."  Under  this 
view  of  the  case,  there  was  no  error.  This  exception  is  therefore 
ovemiled. 

We  will  next  consider  the  twelfth  exception:  "Because  his 
honor  erred  in  not  charging  the  defendant's  tenth  request  to 
charge,  to  wit :  'A  city  or  town  has  no  right  to  pass  an  ordinance 
whidi  is  unreasonable,  and,  if  it  does  pass  an  unreasonable  ordi- 
nance, then  such  ordinance  cannot  be  enforced.'  And  in  charg- 
ing^ in  connection  therewith  as  follows:  'I  cannot  charge  you 
that,  because  it  is  conceivable  that  a  city  or  town  might  pass  an 
unreasonable  ordinance,  and  it  might  enforce  it  very  successfully. 
It  might  be  a  hardship  on  the  public,  but  it  can  be  enforced  so 
long  as  it  is  an  ordinance,  and  it  is  unlawful  to  disregard  it ;  and, 
if  the  public  desire  to  have  it  repealed,  the  proper  plan  is  not  to 
\noIate  it,  but  to  take  proper  steps  to  have  it  repealed.  I  cannot 
say,  because  an  ordinance  of  a  city  may  be  unreasonable,  it  can- 
not be  enforced,  and  I  therefore  have  to  refuse  the  tenth  request.' 
The  error  being,  as  it  is  respectfully  submitted,  that  an  unreason- 
able ordinance  is  a  void  ordinance,  and  his  honor  erred  in  not 
charging  the  jury  as  requested  by  the  defendant,  and  in  substan- 
tially instructing  the  jury  that,  even  if  this  ordinance  was  an  un- 
reasonable ordinance,  the  violation  of  it  would  be  a  violation  of 
law  on  the  part  of  the  defendant  as  long  as  it  was  unrepealed,  and 
that  it  would  be  an  act  of  neglieence  on  the  part  of  the  defendant 
to  violate  it,  even  though  it  was  unreasonable."  A  municipal  or- 
dinance within  the  constitutional  grant  of  the  Legislature  cannot 
be  impeached  in  court  for  mere  unreasonableness.  Darlington  v. 
Ward,  48  S.  C.  583,  26  S.  E.  906,  38  L.  R.  A.  326,  and  cases 
therein  cited.  But  if  attacked  on  constitutional  grounds,  the  unrea- 
sonableness of  an  ordinance  may  be  considered  as  a  circumstance, 
with  a  view  to  ascertaining  if  it  reallv  violates  some  constitutional 
provision.  State  v.  Earle,  66  S.  C.  203,  44  S.  E.  781,  wherein  it 
was  held  that  it  was  competent  to  show  that  an  ordinance  is  sa 
unreasonable  in  its  operation  as  reallv  to  be  spoliation  or  confis- 
cation of  property  under  the  guise  of  legal  forms,  in  violation  of 
the  federal  Constitution.  The  ordinance  under  consideration  be- 
ing: questioned  for  mere  unreasonableness  in  the  request  to  charge, 
and  not  because  in  violation  of  the  Constitution  or  as  void  for 
want  of  power,  a  judicial  question  was  not  presented,  and  there 
was  no  error  in  refusing  to  charge  that  the  ordinance  was  void 
because  unreasonable. 

We  will  now  consider  the  thirteenth  exception :  "Because  bis 
honor  erred  in  instructing  the  jury  that  an  unreasonable  ordi- 
nance could  be  enforced  as  long  as  it  was  unrepealed,  and  that  it 
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would  be  an  unlawful  act  to  disregard  an  unreasonable  ordinance, 
thereby  leading  the  jury  to  believe  that,  even  if  the  ordinance  of 
the  town  of  Gaffney  was  unreasonable,  that  the  defendant  would 
be  liable  to  the  plaintiff  if  it  violated  it,  and  plaintiff  was  injured. 
The  ^rror  being  that  an  unreasonable  ordinance  is  void,  and  not 
binding  upon  the  citizens  of  the  town  or  state,  and  his  honor 
erred  in  not  so  instructing  the  jury."  This  exception,  involving 
as  it  does  the  circuit  judge's  action  as  referred  to  in  the  twelfth 
ground  of  appeal,  renders  it  unnecessary  for  us  to  consider  this 
thirteenth  exception.    This  exception  is  therefore  overruled. 

We  will  next  consider  the  fourteenth  and  fifteenth  exceptions : 
"(14)  Because  his  honor  erred  in  not  charging  the  defendant's 
twelfth  request,  to  wit :  *No  vindictive  or  punitive  or  exemplary 
damages  can  be  allowed  in  this  case,  as  there  is  no  evidence  show- 
ing any  intentional  or  willful  or  wanton  act  of  the  defendant, 
causing  the  injury  complained  of.'  And  in  connection  therewith 
in  charging  the  jury  'that  there  is  in  the  case  evidence  tending  to 
prove  that  the  defendant  was  guilty  of  a  willful,  intentional,  or 
wanton  act.'  (a)  The  error  being  that  there  is  a  total  failure  on  the 
part  of  the  plaintiff  to  prove  any  intentional,  willful,  or  wanton 
act,  such  as  would  warrant  a  verdict  for  vindictive  or  punitive 
damages,  and  it  was  error  of  law  on  the  part  of  his  honor  the  pre- 
siding judge  to  refuse  the  defendant's  request,  (b)  That  the' 
refusing  of  this  request,  and  his  honor's  charge  in  connection 
therewith,  was  a  charge  upon  the  facts,  and  an  instruction  to  the 
jury  that  there  was  evidence  tending  to  prove  the  contention  of 
plaintiff  upon  a  material  point  which  was  in  dispute,  thereby  vio- 
lating the  provisions  of  the  Constitution  which  prohibits  a  circuit 
judge  from  charging  upon  the  facts  of  the  case. 

"(15)  Because  his  honor,  in  connection  with  defendant's 
twelfth  request,  erred  in  instructing  the  jury  as  follows:  'If  I 
could  clearly  see  there  was  no  evidence  showing  any  intentional 
or  willful  or  wanton  act  on  the  part  of  the  railway  company,  I 
W'ould  so  charge  you :  but,  without  saying  how  much  evidence 
there  is,  or  what  its  effect  should  be,  or  whether  it  proves  satis- 
factorily that  the  railroad  company  is  guilty  of  intentional  or  will- 
ful or  wanton  negligence,  I  am  bound  to  say  that  there  is  in  the 
case  evidence  tending  to  prove  that.  *  *  *  I  am  bound;  and  I 
hold  there  is  some  evidence  in  the  case  tending  to  show  that.' 
(a)  The  error  being,  as  it  is  respectfully  submitted,  that  his 
honor,  in  so  charging,  was  charging  in  respect  to  matters  of  fact, 
in  violation  of  the  constitutional  inhibition  in  that  regard,  and 
was  instructing  the  jury  that  there  was  evidence  tending  to  prove 
the  contention  of  plaintiff  upon  a  disputed  question  of  fact,  in 
violation  of  the  inhibition  contained  in  section  26,  art.  5,  of  the 
Constitution  of  this  state,  which  prohibits  'that  judges  shall  not 
charge  juries  in  respect  to  matters  of  fact,  but  shall  declare  the 
law.'  (b)  The  error  being  that  by  this  charge  his  honor  stated 
the  testimony,  contrary  to  section  26,  art.  4,  of  the  Constitution, 
and  expressed  his  opinion  that  there  was  evidence  on  a  disputed 
question  of  fact." 
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While  the  writer  of  this  opinion  thinks  that  the  circuit  judge, 
as  complained  in  this  exception,  expressed  an  opinion  in  regard 
to  the  weight  of  the  evidence,  and  in  so  doing  transgressed  article 
5,  §  26,  of  the  Constitution  of  1895,  the  majority  of  the  court  are 
of  the  opinion  that  the  exception  should  be  overruled,  for  these 
reasons :  "The  remarks  of  the  judge  were  directly  responsive  to 
the  appellant's  request  to  charge,  and  appellant  cannot  complain, 
for.  as  matter  of  fact,  there  was  some  evidence  tending  to  show  a 
recklessness  or  wanton  injury.  The  court  expressed  no  opinion 
as  to  the  weight  or  sufficiency  of  the  evidence,  and  was  careful 
to  so  state.  It  was  the  duty  of  the  court  to  refuse  the  request  if 
there  was  some  evidence  on  that  issue.  It  would  doubtless  be  the 
best  practice  for  the  trial  court  to  simply  decline  such  a  request, 
without  making  reference  to  the  testimony,  if,  in  his  view,  the 
charge  could  not  be  properly  made ;  but  still,  in  legal  effect,  the 
mere  refusal  of  such  a  request  is  tantamount  to  a  holding  that 
there  is  some  testimony  to  be  submitted  to  the  jury.  Often,  irt 
refusing  a  nonsuit  or  motion  to  direct  a  verdict,  a  court  is  called 
upon  to  say  whether  there  is  anv  testimony  to  be  submitted  to 
the  jur>%  and.  although  such  a  ruling  may  be  in  the  hearing  of  the 
jur\'.  it  is  not  deemed  to  be  a  charge  on  the  facts.  In  all 
such  cases,  as  also  in  refusing  to  grant  a  new  trial, 
whether  there  is  any  testimony  tending  to  show  a  partiQular 
issue  is  rather  a  question  of  law  than  a  question  of 
fact.  An  examination  of  the  record  satisfies  this  court 
that  there  was  some  testimony  tending  to  show  a  wanton 
or  reckless  injury  to  plaintiff,  and  in  such  case  the  refusal  to 
charge  as  requested  was  proper  and  was  not  a  charge  in  respect 
to  matters  of  fact." 

We  will  next  examine  exception  16,  which  is  as  follows: 
"Because  his  honor  erred  in  charging  the  jury  in  respect  to  mat- 
ters of  fact,  in  contravention  of  section  26.  art.  5,  of  the  Consti- 
tution of  this  state,  when  he  instructed  and  charged  them :  'And 
there  was  in  this  case  evidence  tending  to  prove  that  the  railroad 
company  was  guilty  of  an  intentional  or  willful  or  wanton  act. 
and  in  instructing  them  that  there  was  evidence  upon  which  the 
jurv  could  find  a  verdict  for  vindictive  or  punitive  damages.' " 
This  is  but  a  renewal  of  the  allejred  errors  of  the  circuit  judge 
as  set  out  in  the  fourteenth  and  fifteenth  exceptions. 

Exception  17:  "Because  his  honor  erred  in  instructing  the  jury 
in  reference  to  gross  negligence  and  willful  negligence,  as  fol- 
lows: 'Gross  neerligrence  is  sometimes  defined  as  the  entire  ab- 
sence of  care.  Willful  negligence  is  such  conduct  as  shows  an 
intentional  disregard  of  those  precautions  which  a  prudent  person 
would  exercise.  Now,  a  person  may  be  careless  intentionally: 
may  be  grossly  careless  intentionally.  On  the  other  hand,  he  may 
be  willfully  disregardful  of  the  care  he  ought  to  exercise.'  The 
error  being:  (1)  By  this  charge  his  honor  put  upon  the  defend- 
ant a  greater  burden  of  proof  than  the  law  does,  and  by  this 
charge  the  jury  were  instructed  substantially  that,  in  order  to 
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prove  gross  negligence  on  the  part  of  the  plaintiff,  it  was  nec- 
essary to  show  an  entire  absence  of  care  on  his  part.  Whereas 
it  is  respectfully  submitted  that  it  is  only  necessary  to  show  an 
absence  of  slight  care,  and  led  the  jury  to  infer  that  the  defense 
of  gross  negligence  on  the  part  of  the  plaintiff  could  not  be 
established  except  upon  proof  of  the  entire  absence  of  care  on  his 
part.  (2)  That  by  this  charge  his  honor  instructed  the  jury  that 
willfulness  was  an  intentional  disregard  of  those  precautions 
which  a  prudent  person  should  exercise,  whereas  it  is  respectfully 
submitted  that  negligence  and  willfulness  are  the  opposites  of 
each  other,  and  under  his  honor's  charge  the  jury  were  bound 
to  find  that  the  plaintiff  intended  to  commit  the  act,  before  they 
could  find  that  his  carelessness,  if  it  existed,  contributed  to  the 
injury,  even  though  such  carelessness  may  have  been  gross ;  thus 
putting  upon  the  defendant  a  greater  burden  than  the  law  places 
upon  it."  We  have  reproduced  the  entire  exception,  including 
not  only  what  the  presiding  judge  did  say,  but  what  the  appellant 
thinks  he  might  have  had  in  his  mind.  Certainly  an  examination 
of  the  language  used  by  the  presiding  judge  shows  it  is  free  from 
error.    This  exception  is  overruled. 

Exception  18 :  "Because  his  honor  erred  in  charging  in  refer- 
ence to  the  gross  carelessness  of  the  plaintiff  as  follows :  'Now,  a 
person  may  be  careless  intentionally,  may  be  grossly  careless  in- 
tentionally, and,  etc.*  The  error  being  that  by  this  charge  his 
honor  the  circuit  judge  placed  upon  the  .defendant  a  greater  bur- 
den than  the  law  places  upon  it,  and  substantially  instructed  the 
jury  that  before  the  defense  of  gross  negligence  could  be  sus- 
tained, it  was  necessary  to  show  that  the  plaintiff's  act  was  an 
irrtentional  one."  How  in  the  world  the  language  of  the  circuit 
judge  as  quoted,  to  wit:  "Now,  a  person  may  be  careless  inten- 
tionally, may  be  grossly  careless  intentionally,  and,  etc.,"  could 
injure  the  defendant,  we  cannot  see.  If  the  appellant  imagined 
that  we  would  hunt  up  the  language  of  the  circuit  judge  as 
covered  by  "etc,"  he  was  in  error.    This  exception  is  overruled. 

Exception  19:  "Because  his  honor  erred  in  charging  as  fol- 
lows: *(1)  But  there  are  cases  in  which  the  law  allows  a  party 
to  assess  what  are  called  "punitive  damages" — damages  intended 
to  punish  a  defendant  for  an  intentional,  willful,  unlawful,  and 
reckless  wrongdoing.  (2)  And  he  must  satisfy  you  by  the  pre- 
ponderance of  the  testimony  that  the  railroad  company  was 
guilty  of  such  conduct  as  described,  that  the  negligence  was 
unlawful,  reckless,  wanton,  etc.,  before  you  can  find  punitive 
damages.  (3)  That  kind  of  negligence  which  would  justify 
giving  punitive  damages  is  not  simply  carelessness  or  heedless- 
ness, but  it  implies  the  person  has  acted  intentionally  has  some 
evil  purpose  or  reckless  design,  or  utter  disregard  of  the  rights 
of  others,  has  done  what  he  intended  to  do  to  injure  another  per- 
son, or  acted  in  such  a  way  as  would  likely  injure  another  person, 
regardless  of  his  rights,  implying  an  act  of  the  mind — ^an  inten- 
tion to  do  so — not  an  intention  to  injure,  but  to  do  an  act  which 
resulted   in   injury.      (4)    But  if  he   succeeds   still    further   in 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S      23S 

Thotnasaon  v.  Southern  Ry 

satisfying  you  that  the  railroad  company's  negligence  was  willful, 
wanton,  or  reckless,  then  he  would  be  entitled  to  punitive  dam- 
ages/ The  error  being,  as  it  is  respectfully  submitted,  that  his 
honor  by  this  charge  led  the  jury  to  believe  (a)  that  the  mere 
reckless  doing  of  an  act,  without  the  intention  to  injure,  would 
warrant  a  verdict  for  vindictive  or  punitive  damages,  (b)  That 
by  this  charge  his  honor  led  the  jury  to  believe  that  the  willful  do- 
ing of  an  act,  even  if  done  without  the  intention  to  injure,  but  the 
mere  intention  to  do  the  act,  would  warrant  the  jury  in  rendering 
a  verdict  for  vindictive  or  punitive  damages,  (c)  That  his 
honor's  charge  in  this  respect  was  calculated  to  lead  the  jury 
to  believe  that  the  mere  doing  of  a  willful  or  intentional  act  by 
the  defendant  was  sufficient  to  warrant  a  verdict  for  vindictive 
or  punitive  damages,  even  though  the  defendant  might  not  have 
known  or  did  not  know  that  injur}'  would  result  to  the  plaintiff, 
(d)  That  this  charge  was  calculated  to  lead  the  jury  to  believe 
that  the  plaintiff  could  recover  vindictive  or  punitive  damages 
from  the  defendant  in  this  case  if  it  appeared  that  the  defendant 
acted  in  a  willful  or  intentional  manner,  even  though  there  was 
no  malice  on  the  part  of  the  defendant  against  the  plaintiff,  and 
no  intent  on  its  part  to  injure  him.  (e)  That  his  honor,  in  so 
charging,  made  the  word  *reckless'  equivalent  to  'willfulness'  or 
'wantonness,'  and  put  into  it  a  broader  and  deeper  meaning  than 
such  as  the  law  implies."  (a)  We  have  held  that  the  use  of  the 
word  "reckless,"  in  characterizing  the  conduct  of  a  defendant  to 
one  injured  by  it,  is  sufficient  to  support  punitive  damages. 
Pickett  V,  R.  Co.,  69  S.  C.  445,  48  S.  E.  466.  (b)  We  do  not  see 
that  the  circuit  judge,  by  the  language  he  used,  justified  this  in- 
ference of  the  appellant,  (c)  The  language  of  the  appellant  in 
this  subdivision  of  the  nineteenth  exception  is  not  supported  by 
the  words  used  by  the  circuit  judge,  (d  and  e)  These  subdi- 
visions are  not  responsive  to  the  language  actually  used  by  the 
circuit  judge.  Therefore  the  nineteenth  ground  of  appeal  is 
overruled. 

Exception  20:  "Because  his  honor  erred  in  not  granting  a 
motion  for  a  new  trial  on  the  grounds,  it  is  respectfully  sub- 
mitted: (a)  That  there  was  no  evidence  to  sustain  the  allegations 
of  willfulness,  wantonness,  or  intentional  wrongdoing  on  the  part 
of  the  defendant.  There  being  no  evidence  of  any  intention  on 
the  part  of  the  defendant  to  injure  the  plaintiff,  and  no  evidence 
of  malice  towards  him,  and  no  evidence  of  any  knowledge  on  its 
part  that  plaintiff  was  in  a  place  of  danger,  or  that  he  intended 
to  cross  the  railway  track  at  the  time  he  did."  (a)  We  do  not 
think  there  was  error  in  the  circuit  judge  in  refusing  to  grant  a 
new  trial.  There  was  testimony  tending  to  show  that  defendant's 
conduct  to  plaintiff  warranted  the  jury  in  finding  vindictive  dam- 
ages.   This  exception  is  therefore  overruled. 

Exception  21 :  "Because  his  honor,  having  erred  in  charging 
the  jury  in  respect  to  matters  of  fact,  and  in  charging  them  on 
material  facts  of  the  case  which  were  in  dispute,  when  he  charged 
them  that  there  was  evidence  of  willfulness,  wantonness,  and  in- 
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tentional  wrongdoing  on  the  part  of  the  defendant,  erred  in  not 
granting  the  motion  for  a  new  trial  on  this  ground."  This 
ground  of  appeal  has  been  practically  disposed  of  by  what  has 
been  already  said.    The  exception  is  therefore  overruled. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 

NOTK. 

NEGLIGBNOB,     GROSS     NBGLIGBNOB,      RBOKLBSSNE88 
WANTONNESS  AND  WILLPUL  NBGLIGBNOEl— 

DEFINITIONS. 

1.  Scope  of  Note. 

2.  Negligence. 

a.  Definitions  Held  to  Be  Correct. 

b.  Inadvertence. 

c.  May  Consist  in  Acting  or  in  Failing  to  Act. 

d.  Negligence  at  Relative  Terra. 

e.  Standard  of  Care  Required. 

f.  Standards  Held  to  Be  Erroneous. 

g.  What  Is  Ordinary  Care, 
h.    Miscellaneous. 

3.  Actionable  Negligence. 

a.  Elements  Essential  and  Peculiar  to  Actionable  Negligence. 

(1)  Responsible  Actor. 

(2)  Must  Owe  Duty  to  Person  Injured, 
(a)  Illustrations. 

(3)  Must  Cause  Injury. 

b.  Accident — Whether  Word  May  Include  Actionable  Negligence. 

4.  Degrees  of  Negligence. 

a.  Slight  Care. 

b.  Gross  Negligence. 

(1)  Definitions  Held  to  Be  Correct. 

(2)  Definitions  Held  to  Be  Incorrect. 
6.    Recklessness. 

6.  Wantonness. 

7.  Willful  Negligence. 

1.  SCOPE  OF  NOTE. 

The  purpose  of  this  note  is  merely  to  give  the  definitions  of  negli- 
gence, including  its  different  degrees,  and  those  of  willful  negligence, 
wantonness  and  recklessness,  found  in  the  decisions  of  the  courts  of 
last  resort  of  the  different  states  of  the  Union  and  the  English 
Courts. 

It  must  not  be  understood  that  in  setting  forth  a  definition  or  a 
partial  definition,  which  was  held  to  be  correct  in  a  particular  case, 
that  we  mean  to  assert  that  the  court  gave  it,  or  declared  itself  bound 
by  it,  as  a  complete  and  exclusively  correct  definition. 

2.  NEGLIGENCE. 

a.  Definitions  Held  to  Be  Correct. 

ENGLAND. 

In  Blythe  v.  Birmingham  Waterworks  Co.  (Eng.),  25  L.  J.  Exch. 
212,  it  is  said  in  the  opinion:  "Negligence  is  the  omission  to  do 
something  which  a  reasonable  man  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  human  affairs,  would  do, 
or  doing  something  which  a  prudent  and  reasonable  man  would  not 
do." 
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UNITED  STATES. 

In  Baltimore,  etc.,  R.  Co.  v.  Jones,  95  U.  S.  439,  it  is  said  in  the 
opinion:  "Negligence  is  the  failure  to  do  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  person  under  the  existing  circum- 
stances would  not  have  done." 

In  Gravelle  v.  Minneapolis  &  St.  Louis  Ry.  Co.  (C.  C),  10  Fed. 
711,  it  is  held  that  negligence  is  the  failure  to  exercise  that  degree 
of  caution  which  a  man  of  ordinary  intelligence  would  exercise  under 
the  circumstances  of  a  particular  case. 

Negligence  is  the  failure  to  use  ordinary  care,  that  is  to  say,  such 
care  as  a  person  of  common  prudence  would  exercise  under  the  cir- 
cumstances. So  held  in  Miller  v.  Union  Pac.  Ry.  Co.  (C.  C),  17 
Fed.  67. 

ARKANSAS. 

Conduct  of  Prudent  and  Honest  Man. — Culpable  negligence  is  the 
omission  to  do  something  which  a  reasonable,  prudent  and  honest 
man  would  do,  or  the  doing  something  which  such  a  man  would  not 
do,  under  all  the  circumstances  of  the  particular  case.  So  held  in 
Hot  Springs  R.  Co.  v,  Newman,  36  Ark.  607. 

CALIFORNIA. 

Failure  to  Perform  Legal  Duty. — Negligence  is  the  failure  of  a 
person  to  perform  a  duty  imposed  by  law.  So  held  in  Siemers  v, 
Eisen,  54  Cal.  418. 

ILLINOIS. 

In  Great  Western  R.  Co.  v.  Haworth,  39  111.  346,  it  is  held  that 
negligence  is  "the  opposite  of  care  and  prudence;  ♦  ♦  ♦  the  omis- 
sion to  use  the  means  reasonably  necessary  to  avoid  injury  to  cJthers." 

Want  of  Care  Required  by  Law. — Negligence  is  the  want  of  that 
degree  of  care  which  the  law  requires  in  a  given  case.  So  held  in 
Village  of  Mansfield  v.  Moore,  21  111.  App.  326. 

KANSAS. 

Hired  Horse — Care  of  Own  Horse  by  Generality  of  Mankind. — 
Ordinary  negligence  is  the  omission  of  that  diligence  in  the  use 
and  care  of  a  hired  horse  which  the  generality  of  mankind  use  as  to 
their  own  horses.     So  heW  in  Moore  v.  Cass,  10  Kan.  288. 

MARYLAND. 

Operation  of  Trains. — Railroad  companies  are  bound  in  the  opera- 
tion of  their  trains  to  use  such  care  and  caution  to  prevent  injury  to 
persons  or  property,  as  prudent  and  discreet  persons  would  have  used 
and  exercised  under  the  circumstances  of  the  case;  and  the  absence  of 
such  care  and  caution  would  constitute  negligence.  So  held  in 
Northern  Cent.  Ry.  Co.  v.  State,  29  Md.  420. 

MICHIGAN. 

Care  Required  by  Law — Interests  Likely  to  Be  AfiFected. — Negli- 
gence consists  in  the  failure  to  observe  that  degree  of  care  which 
the  law  requires  for  the  protection  of  the  interests  likely  to  be  in- 
juriously affected  by  the  want  of  it.  So  held  in  Flint  &  Pere  Mar- 
quette Ry.  Co.  V.  Stark,  38  Mich.  714. 

NEBRASKA. 

"Negligence  is  the  omission  to  do  something  which  a  reasonable 
nian  guided  by  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs  would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do."     See  Kearney  Electric 
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Co.  V,  Laughlin,  45  Neb.  404,  63  N.  W.  941;  McGraw  v,  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Neb.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  764. 

NEW  YORK. 

Negligence  is  an  omission  of  duty  or  the  violation  of  an  obligation 
which  enjoins  care.  So  held  in  Swan  v,  Jackson,  55  Hun.  (N.  Y.), 
194. 

Knowledge,  or  Neglect  to  Obtain  Knowledge,  of  Duty. — In  Sher- 
man V.  Western  Transportation  Co.,  62  Barb.  (N.  Y.),  150,  it  is  held 
that  negligence  consists  in  omitting  to  do  what  a  person  ought  to 
do.  It  is  of  the  essence  of  negligence  that  the  party  charged  should 
have  knowledge  that  there  was  a  duty  for  him  to  perform;  or  he 
must  have  omitted  to  inform  himself  as  to  what  his  duty  was,  in  a 
given  case. 

NORTH  CAROLINA. 

Ordinary  Conduct  of  Reasonable  and  Prudent  Person. — In  Bradley 
V.  Ohio  River  &  C.  Ry.  Co.  (N.  Car.),  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
340,  an  action  for  the  death  of  a  passenger  caused  by  the  backing 
of  the  train  after  she  had  alighted,  it  was  held  that  it  was  not  error 
to  instruct  that  negligence  is  ''the  failure  to  do  what  a  reasonable 
and  prudent  person  would  ordinarily  have  done  under  the  circum- 
stances of  the  situation;  the  omission  to  use  means  reasonably 
necessary  to  avoid  injury  to  others." 

PENNSYLVANIA. 

Negligence  is  the  want  of  ordinary  care  under  the  circumstances. 
So  held  in  Pennsylvania  R.  Co.  v.  Coon,  111  Pa.  St.  430,  3  Atl.  234;  Penn- 
sylvania R.  Co.  V,  Peters,  116  Pa.  St.  206,  9  Atl.  317;  Philadelphia, 
Wilmington  &  B.  R.  Co.  v.  Stinger,  78  Pa.  St.  219. 

TEXAS. 

Conduct  of  Person  of  Ordinary  Prudence. — In  Milligan  v.  Texas 
&  N.  O.  R.  Co.  (Tex.  Civ.  App.),  2  R.  R.  R.  233,  25  Am.  &  Eng.  R 
Cas.,  N.  S.,  233,  66  S.  W.  896,  it  is  held  that  a  definition  of  neg- 
ligence as  "the  failing  to  exercise  that  degree  of  care  which  persons 
of  ordinary  prudence  would  thus  use  under  the  same  or  similar  cir- 
cumstances" is  correct. 

Conduct  of  Reasonable  Man. — In  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Hannig  (Tex.  Civ.  App.),  41  S.  W.  196,  it  is  held  that  there 
was  no  reversible  error  in  an  instruction  defining  negligence  as  "the 
omission  to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human  affairs, 
would  do,  or  doing  something  which  a  reasonable  and  prudent  man 
would  not  do.*' 

b.  Inadvertence. 

One  of  the  distinguishing  characteristics  of  negligence  is  inadvert- 
ence, or  an  absence  of  any  design  to  cause  injury  to  another. 

England. — Blythe  v.  Birmingham  Water  Works  Co.  (Eng.),  25 
L.  J.  Ex.  213. 

Arkansas. — Bizzell  v.  Booker,  16  Ark.  306. 

Florida.— Florida  S.  Ry.  Co.  v.  Hirst,  30  Fla.  1,  11  So.  506. 

Illinois.— Chicago,  Burlington,  etc.,  R.  Co.  v.  Dougherty,  12  III. 
App.  181. 

Indiana. — Amick  v.  0*Hara,  6  Blackf.  (Ind.),  253;  Parker  v.  Penn- 
sylvania Co.,  134  Ind.  673,  34  N.  E.  504,  23  L.  R.  A.  552. 

Iowa. — Ruter  v,  Foy,  46  Iowa    132. 

New  York. — Vandenburgh  v.  Truax,  4  Denio  (N.  Y.),  464. 

Texas.— Galveston  City  R.  Co.  f.  Hewitt,  67  Tex.  473,  3  S.  W. 
705. 

Wisconsin.— Bolin  v.  Chicago,  St.  Paul  M.  &  O.  R.  Co.,  108  Wis. 
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333,  84  N.  W.  808,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  735;  Lockwood  v. 
Belle  City  Street  R.  Co.,  92  Wis.  97,  65  N.  W.  866. 

In  Chicago,  B.  &  O.  R.  Co.  v.  Johnson,  103  111.  512,  it  is  said  in 
the  opinion:  "when  there  is  a  particular  intention  to  injure,  or  a  de- 
gree of  willful  and  wanton  recklessness  which  authorizes  the  pre- 
sumption of  an  intention  to  injure  generally,  the  act  ceases  to  be 
merely  negligent,  and  becomes  one  of  violence  and  fraud.  In  neg- 
ligence there  is  no  purpose  to  do  a  wrongful  act  or  to  omit  the  per- 
formance of  a  duty.  Gardner  y.  Hearth,  3  Denio  236.  'Negligence, 
even  when  gross,  is  but  an  omission  of  duty.  It  is  not  designed  and 
intentional  mischief,  although  it  may  be  cogent  evidence  of  such  an 
act.'    Towanda  R.  R.  Co.  v,  Murger,  5  Denio  267." 

Negligence  is  the  failure  to  exercise  the  care  required  by  law.  It 
cannot  exist  where  the  duty  enjoined  is  omitted,  or  the  act  done  is 
required  to  be  foreborne,  and  the  act  of  omission  or  commission  is  the 
result  of  willfulness,  fraud  or  intention.  So  held  in  Chicago,  Burling- 
ton, etc.,  R.  Co.  V.  Dougherty,  12  111.  App.  181. 

In  Pennsylvania  v,  Sinclair,  62  Ind.  301,  it  is  held  that  where  an  in- 
tent, either  actual  or  constructive  to  commit  an  injury,  exists  at  the 
time  of  its  commission,  such  injury  ceases  to  be  a  merely  negligent 
act  and  becomes  one  of  violence  and  aggression. 

Generally  negligence  is  not  design.  So  held  in  Gove  v.  Farmers' 
Mutual  Fire  Ins.  Co.,  48  N.  H.  41. 

'In  Lockwood  v.  Belle  City  Street  R.  Co.,  92  Wis.  97,  65  N.  W. 
666,  it  is  said  in  the  opinion:  "The  distinguishing  characteristic  of 
negligence  is  inadvertence,  or  an  absence  of  any  intent  to  injure. 
Where  there  is  simply  an  absence  of  that  degree  of  care  in  the  per- 
formance of  duty  which  persons  of  extraordinary  prudence  are  ac- 
customed to  use,  the  same  has  been  designated  by  this  court  as 
'slight  negligence,'  where  there  is  a  want  of  such  care  as  persons  of 
ordinary  prudence  observe  in  the  performance  of  duty,  the  same  has 
been  designated  by  this  court  as  'ordinary  negligence;'  and  that  in- 
cludes, not  only  mere  inadvertence  or  inattention  to  duty  resulting 
in  an  injury  to  another,  but  also  a  want  of  the  means  or  capacity 
to  prevent  such  injury  when  the  same  is  known  to  be  imminent" 

If  a  person  injures  another,  either  actually  or  constructively  in- 
tending to  do  so,  the  injury  is  not  attributable  strictly  to  negligence, 
but  to  that  degree  of  misconduct  called  willful  misconduct  in  law, 
which  this  court  has  classed  as  gross  negligence,  though  it  has  no 
element  of  inadvertence,  a  necessary  element  of  negligence.  So 
held  in  Bolin  v,  Chicago,  St.  Paul  M.  &  O.  R.  Co.,  108  Wis.  333,  84 
N.  W.  808.  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  735. 

But  in  Beven  on  Negligence,  3,  the  author  says:  "Inadvertence  in 
its  ordinary  meaning  is  closely  allied,  if  not  synonymous  with  heed- 
lessness; whereas  the  scope  of  negligence  is  much  wider  than  that  of 
mere  heedlessness  or  inadvertent  acts  and  extends  to  neglects  of 
which  the  consequences  are  clearly  foreseen  though  not  willed;  as 
the  allowing  a  drain  pipe  to  be  stopped  and  thereby  causing  a  flood, 
where  the  injurious  consequence  has  been  clearly  foreseen,  but, 
through  mere  inertia  of  the  person  whose  duty  it  was  to  clear  it,  no 
prevention  has  been  applied.  This  is  neither  an  inadvertent  act,  since 
the  consequences  were  foreseen,  nor  yet  a  willful  one,  since  it  was 
not  willed;  the  negligent  person  trusting  to  the  chapter  of  accidents 
or  to  the  act  of  some  third  person  to  save  him  from  the  consequences 
of  his  sluggishness." 

Implies  Intentional  Disregard  of  Duties  to  Others. — And  in  Mow- 
rey  v.  Central  City  Ry.,  66  Barb.  (N.  Y.),  43,  it  is  held  that  negligence 
is  not,  ordinarily,  criminal,  yet  it  implies  culpability — an  intentional 
disregard  or  violation  of  the  duties  to  others. 

Negligence  Compared  with  Fraud — May  Be  Evidence  of  Fraud. — 
In  Gardner  v.  Heart,  3  Den.  (N.  Y.),  232,  it  is  said  in  the  opinion: 
"Fraud  and  negligence  are  by  no  means  identical  in  their  nature  or 
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effect.  Fraud  is  a  deceitful  practice  or  willful  device  resorted  to 
with  intent  to  deprive  another  of  his  right,  or  in  some  manner  to  do 
him  an  injury.  It  is  always  positive;  the  mind  concurs  with  the  act; 
what  is  done,  is  done  designedly  and  knowingly.  But  in  negligence, 
whatever  may  be  its  grade,  there  is  no  purpose  to  do  a  wrongful  act 
or  to  omit  performance  of  a  duty.  There  is,  however,  an  absence  of 
proper  attention,  care  or  skill.  It  is  strictly  nonfeasance,  not  malfea- 
sance. This  is  the  general  idea,  and  it  marks  the  distinction  between 
negligence  and  fraud.  In  the  first,  there  is  no  positive  intention  to 
do  a  wrongful  act;  but  in  the  latter,  a  wrongful  act  is  ever  designed 
and  intended.  Negligence  in  its  various  degrees,  ranges  between 
pure  accident  and  actual  fraud,  the  latter  commencing  where  negli- 
gence ends.    Negligence  is  evidence  of  fraud,  but  still  it  is  not  fraud." 

c.   May  Consist  in  Acting  or  Failing  to  Act. 

*  Negligence  may  consist  in  doing  what  one  should  not  do  or  in 
failing  to  do  what  should  be  done. 

England. — Blythe  v.  Birmingham  Water  Works  Co.  (Eng.),  25  L. 
J.   Ex.  213. 

United  States. — Baltimore  &  Potomac  R.  Co.  v,  Jones,  95  U.  S.  439; 
Boston  Beef  Packing  Co.  v.  Stevens  (C.  C),  12  Fed.  279;  Crandall  v. 
Goodrich  Trans.  Co.  (C.  C),  16  Fed.  75;  Sunney  v.  Holt  (C.  C),  15 
Fed.  880. 

Alabama. — Grant  v.  Mosley,  29  Ala.  392;  Stringer  v.  Alabama  Min- 
eral R.  Co.,  99  Ala.  397,  13  So.  75. 

Arkansas. — Hot  Springs  R.  Co.  v,  Newman,  36  Ark.  607. 

California. — Jamison  v.  San  Jose  &  S.  C.  R.  Co.,  55  Cal.  593. 

Nebraska. — Kearney  Electric  Co.  v,  Laughlin,  45  Neb.  404,  63  N. 
W.  941;  Omaha  St.  R.  Co.  v,  Craig,  39  Neb.  601,  58  N.  W.  209. 

New  York. — Mowrey  v.  Central  City  Ry.,  66  Barb.  (N.  Y.),  43; 
Swan  V.  Jackson,  55  Hun.  (N.  Y.),  195. 

North  Carolina.— -Asbury  v,  Charlotte  Elec.  Ry.  &  P.  Co.,  125  N. 
Car.   568,   34   S.    E.   654. 

Texas. — McDonald  v.  International  &  G.  N.  Ry.  Co.,  86  Tex.  1,  22 
S.  W.  939;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v,  Hanning  (Tex. 
Civ.  App.),  41  S.  W.  196;  Texas  Cent.  Ry.  Co.  v.  Brock  (Tex.  Civ. 
App.),  30  S.  W.  274. 

West  Virginia. — Washington  v.  Baltimore  &  O.  R.  Co.,  17  W. 
Va.    190. 

Wisconsin. — Davis  v,  Chicago  &  N.  W.  Ry.  Co.,  58  Wis.  646,  17 
N.   W.   406. 

Negligence  may  consist  in  either  failing  to  do  what,  under  the 
circumstances,  a  reasonable  and  prudent  man  would  ordinarily  have 
done,  or  in  doing  what  he  would  not  have  done.  So  held  in  Balti- 
more &  Potomac  R.  Co.  v.  Jones,  95  U.  S.  439. 

Negligence  is  the  failure  to  do  what  a  reasonably  prudent  person 
would  ordinarily  have  done  under  the  circumstances  of  the  situation, 
or  doing  what  a  person  under  the  existing  circumstances  would  not 
have  done.    So  held  in  Sunney  v.  Holt  (C.  C),  15  Fed.  880. 

Negligence  is  the  omission  to  do  something  which  a  reasonable 
man,  guided  by  those  circumstances  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do,  or  doing  something  which  a 
reasonable  and  prudent  man  would  not  do.  So  held  in  Jamison  v. 
San  Jose  &  S.  C.  R.  Co.,  55  Cal.  593. 

Negligence  consists  in  doing  that  which  duty,  or  common  prudence 
and  caution,  forbid  to  be  done,  or  the  omission  to  do  that  which, 
under  the  circumstances,  prudence  and  caution  require  to  be  done, 
to  prevent  loss  or  injury.  So  held  in  Mowrey  v.  Central  City  Ry., 
66  Barb.  (N.  Y.),  43. 

d.   Negligence  a  Relative  Term. 

Of  course,  the  term  negligence  is  a  variable  one.  What  would  be 
proper  care  in  one  case  would  be  negligence  if  exercised  under  differ- 
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ent  circumstances.  The  care  which  the  law  requires  to  be  on  a 
particular  occasion  is  always  measured  by  its  peculiar  circumstances 
and  exigencies. 

United  States. — Baltimore  &  Potomac  R.  Co.  v.  Jones,  95  U.  S. 
439;  Crandall  v.  Goodrich  Trans.  Co.  (C.  C),  16  Fed.  75;  Grand 
Trunk  Ry.  v.  Ives,  144  U.  S.  408;  Gravelle  v.  Minneapolis  &  St. 
Louis  Ry.  Co.  (C.  C),  10  Fed.  711;  Miller  v.  Union  Pac.  Ry.  Co. 
(C.  C),  17  Fed.  67;  Steamboat  New  World  v.  King,  16  How.  (U.  S.)r 
469;  Parrot  v.  Wells,  15  Wall.  (U.  S.),  524;  Shumacher  v.  St.  Louis 
&  S.  F.  R.  Co.  (C.  C),  39  Fed.  174;  Sunney  v.  Holt  (C.  C),  IS 
Fed.  880. 

Alabama. — Matson  v.  Maupin  &  Co.,  75  Ala.  312;  Owners  of  Steam- 
boat Farmer  v.  McCraw,  26  Ala.  189;  Pannell  v.  Nashville  F.  & 
S.  R.  Co.,  97  Ala.  308,  12  So.  236. 

Arkansas. — Bizzell  v.  Booker,  16  Ark.  308;  Hot  Springs  R.  Co.  v, 
Newman.  36  Ark.  607. 

California. — Jamison  v.  San  Jose  &  S.  C.  R.  Co.,  55  Cal.  593; 
Wheaton  v.  North  Beach  &  M.  R.  Co.,  36  Cal.  590;  Wolf  v.  St. 
Louis  Independent  Water  Co.,  10  Cal.  541. 

Connecticut. — Beers  v.  Housatonic  R.  Co.,  19  Conn.  566;  Nolan 
V.  Xew  York,  etc.,  R.  Co.,  53  Conn.  461,  4  Atl.  106. 

Delaware.— Parvis  v.  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  17 
Atl.   702. 

Georgia. — Harris  v.  Central  Railroad,  78  Ga.  536,  3  S.  E.  355. 

Illinois. — Chicago  &  A.  R.  Co.  v.  Adler,  129  111.  335,  21  N.  E.  846; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Johnson,  103  111.  512;  Chicago,  B.  &  Q. 
R.  Co.  V.  Owen,  21  111.  App.  339;  Chicago  City  Ry.  Co.  v.  Dinsmore, 
162  III.  658,  44  N.  E.  887;  Chicago,  W.  &  N.  Coal  Co.  v.  Peterson,  39 
111.  App.  114;  Chicago  &  E.  I.  R.  Co.  v.  Roberts,  44  111.  App.  170; 
Illinois  Cent.  R.  Co.  v.  Beard,  49  111.  App.  232;  Ohio  &  M.  Ry.  Co.  v. 
Thillman,  143  111.  127,  32  N.  E.  529;  Stratton  v.  Central  City  Horse 
Ry.  Co.,  95  111.  25;  Village  of  Mansfield  v.  Moore,  21  111.  App.  326; 
Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Wallace,  110  111.  114,  19  Am.  &  Eng. 
R.  Cas.  359. 

Indiana. — Board  of  Commissioners  v.  Dombke,  94  Ind.  72;  Meredith 
v.  Reed,  26  Ind.  334;  Toledo  &  W.  Ry.  Co.  v.  Goddard,  25  Ind.  185. 

Iowa. — Cramer  z:  City  of  Burlington,  42  Iowa  315;  Devine  v.  C, 
M.  &  St.  P.  Ry.  Co.,  100  Iowa  692,  69  N.  W.  1042;  Funston  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  61  Iowa  452,  16  N.  W.  518;  Galloway  v.  Chicago, 
etc.,  Ry.  Co.,  87  Iowa  458,  54  N.  W.  447;  Kerns  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  94  Iowa  121,  62  N.  W.  692;  Messenger  v.  Pate,  42 
Iowa  443;  Murphy  v,  C,  R.  I.  &  P.  R.  Co.,  38  Iowa  539. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Ayers,  56  Kan.  176,  42  Pac.  722. 

Kentucky. — Louisville  &  N.  R.  Co.  v.  McCoy,  81  Ky.  403;  McLaugh- 
lin V.  Louisville  Electric  Light  Co.,  100  Ky.  173,  37  S.  W.  851. 

Maryland. — Baltimore  &  Ohio  R.  Co.  v.  Keedy,  75  Md.  320,  49 
Am.  &  Eng.  R.  Cas.  124,  23  Atl.  643;  Baltimore  &  Ohio  R.  Co.  v. 
State,  30  Md.  47;  Northern  Cent.  Ry.  Co.  v.  State,  29  Md.  420; 
Philadelphia,  W.  &  B.  R.  Co.  v.  Kerr,  25  Md.  521. 

Massachusetts. — Brown  v.  Kendall,  6  Cush.  (Mass.),  292;  Cayzer 
V.  Taylor,  10  Gray  (Mass.),  274;  Cunningham  v.  Hall,  86  Mass.  268; 
Fletcher  v.  Boston  &  Maine  R.,  1  Allen  (Mass.),  9;  Holly  v.  Boston 
Gas  Light  Co..  8  Gray  (Mass.),  131. 

Michigan.— Brown  v.  Congress  &  Baker  St.  Ry.  Co.,  49  Mich.  153, 
13  N.  W.  494;  Kelly  v.  Michigan  Cent.  R.  Co.,  65  Mich.  18C,  28  Am. 
&  Eng.  R.   Cas.  633,  31  N.  W.  904. 

Missouri. — Dickson  v.   Missouri  Pac.   Ry.   Co.,  104  Mo.  491,   16  S 
W.  381. 

New  Hampshire. — State   v.   Manchester   &  Lawrence    Railroad,   52 
N.  H.  528. 
New  York. — Baxter  v.   Second  Avenue    R.   Co.,  30   How.   Pr.    (N. 
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Y.),  219;  Brand  v.  Troy  &  S.  R.  Co.,  8  Barb.  (N.  Y.),  368;  Kelsey  v. 
Barney,  12  N.  Y.  425;  linger  v.  Forty-Second  Street,  etc,  R.  Co.,  51 
N.  Y.  497. 

North  Carolina. — Norton  v.  North  Carolina  R.  Co.,  122  N.  Car.  920, 
29  S    E '  892 

Ohio.— Baltimore  &  Ohio  R.  Co.  v.  Wheeling,  P.  &  C.  Trans.  Co., 
32  Ohio  St.  116. 

Pennsylvania. — Frankford  &  Bristol  Turnpike  Co.  v.  Philadelphia 
&  Trenton  R.  Co.,  54  Pa.  St.  345;  Kay  v.  Pennsylvania  R.  Co.,  65 
Pa.  St.  269;  Pennsylvania  R.  Co.  v.  Coon,  111  Pa.  St.  430,  3  Atl. 
234;  Philadelphia,  W.  &  B.  R.  Co.  v.  Stinger,  78  Pa.  St.  219;  Phila- 
delphia &  R.  R.  Co.  V.  Boyer,  97  Pa.  St.  91. 

South  Carolina. — Davis  v.  Columbia  &  Greenville  R.  Co.,  21  S.  Car. 
93,  28  Am.  &  Eng.  R.  Cas.  440;  Simkins  v,  Columbia  &  Greenville 
R.  Co.,  20  S.  Car.  258,  19  Am.  &  Eng.  R.  Cas.  467. 

Tennessee. — Mariner  v.   Smith,   52  Tenn,   203. 

Texas.— City  of  Austin  v.  Ritz,  72  Tex.  391,  9  S.  W.  884;  Galveston 
City  Ry.  Co.  v.  Hewitt,  67  Tex.  473,  3  S.  W.  705;  Galveston,  H.,  etc, 
Ry.  Co.  V,  Matula,  79  Tex.  577,  15  S.  W.  573;  Gulf,  C.  &  Santa  Fee 
Ry.  Co.  V.  Hodges,  76  Tex.  90,  13  S.  W.  64;  Hays  v,  Gainesville  St. 
Ry.  Co.,  70  Tex.  602,  8  S.  W.  491;  Sabine  &  East  Tex.  Ry.  Co.  v. 
Hanks,  73  Tex.  323,  11  S.  W.  377;  Texas  Cent.  Ry.  Co.  v.  Brock 
(Tex.  Civ.  App.),  30  S.  W.  274. 

Virginia. — Norfolk  &  Petersburg  R.  Co.  v,  Ormsby  (Va.),  27  GratL 
455:  Bertha  Zinc  Co.  v,  Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869. 

West  Virginia.— Fowler  v,  Baltimore  &  O.  R.  Co.,  18  W.  Va.  579; 
Washington  v.  Baltimore  &  O.  R.  Co.,  17  W.  Va.  190. 

Wisconsin.- O'Brien  v.  Chicago  &  N.  W.  Ry.  Co.,  92  Wis.  340,  66 
N.  W.  363. 

The  expression  "ordinary  care  and  diligence"  is  comparative,  and 
always  has  a  direct  relation  to  the  particular  circumstances  of  each 
case,  the  increasing  probability  of  danger  requiring  a  corresponding 
increase  of  care  and  vigilance  to  avoid  it.  So  held  in  Philadelphia, 
W.  &  B.  R.  Co.  V.  Kerr,  25  Md.  521. 

"Ordinary  care"  has  relation  to  the  situation  of  the  parties  and  the 
business  in  which  they  are  engaged,  and  varies  according  to  the 
exigencies  which  require  vigilance  and  attention,  conforming  in 
amount  and  degree  to  the  particular  circumstances  under  which  it 
is  to  be  exerted.  So  held  in  Fletcher  v.  Boston  &  Maine  R.,  1  Allen 
(Mass.),  9. 

Negligence  is  the  failure  to  observe,  for  the  protection  of  another's 
interests,  such  care,  precaution  and  vigilance  as  the  circumstances 
justly  demand,  and  the  want  of  which  causes  him  injury.  So  held 
in  Brown  v.  Congress  &  Baker  St.  Ry.  Co.,  49  Mich.  153,  13  N.  W. 
494. 

Negligence  in  law  is  a  relative  term,  and  implies  the  nonobservance 
of,  or  omission  to  perform,  a  duty  prescribed  by  law,  or  it  arises 
from  the  situation  of  the  parties  and  the  circumstances  surrounding 
the  transaction.  So  held  in  Kelly  v.  Michigan  Cent.  R.  Co.,  65  Mich. 
186^  28  Am.  &  Eng.  R.  Cas.  633,  31  N.  W.  906. 

Negligence  is  the  absence  of  care  according  to  the  circumstances. 
So  held  in  Frankford  &  Bristol  Turnpike  Co.  v,  Philadelphia  & 
Trenton  R.  Co.,  54  Pa.  St.  345. 

Duties  grow  out  of  circumstances,  and  what  in  one  case  would  be 
a  proper  use  of  one's  rights,  may  by  change  of  circumstances,  be- 
come negligence.  So  held  in  Kay  v,  Pennsylvania  R.  Co.,  65  Pa, 
St.  269. 

Negligence  is  a  relative  term;  the  surroundings  are  absolutely  neces- 
sary to  be  ascertained  before  the  question  of  negligence  can  be 
determined.  So  held  in  Davis  v,  Columbia  and  Greenville  R.  Co.,  21 
S.  Car.  93,  28  Am.  &  Eng.  R.  Cas.  440. 

In  Galveston  City  Ry.   Co.  v,   Hewitt,  67  Tex.  473,  3  S.  W.   705, 
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it  was  held  that  refinement  of  distinction  as  to  different  degrees  of 
negligence  is  often  difficult  of  application  in  the  administration  of 
justice.  What  facts  will  constitute  that  degree  of  diligence  which 
the  law  requires,  and  from  the  absence  of  which,  when  injury  results, 
damages  should  be  recovered,  must  depend  on  the  circumstances  of 
each  case.  The  greater  the  hazard  and  danger  to  others  involved  in 
the  business  pursued,  the  more  complete  must  be  the  exercise  of  care. 

In  Texas  Cent.  Ry.  Co.  v.  Brock  (Tex.  Civ.  App.),  30  S.  W.  274, 
it  is  held  that  a  charge  defining  "negligence"  as  the  failure  to  do  what 
a  prudent  man  would  ordinarily  have  done  under  the  circumstances, 
or  doing  what  such  a  person,  under  existing  circumstances,  would 
not  have  done,  is  not  rendered  erroneous  by  further  statements  that 
the  essence  of  the  fault  may  lie  in  omission  or  commission,  and  that 
the  duty  is  measured  by  the  exigencies  of  the  occasion. 

Ordinary  Care  in  One  Case  Gross  Negligence  in  Another. — In  Rail- 
way Co.  V.  Ives,  144  U.  S.  408,  55  Am.  &  Eng.  R.  Cas.  159,  it  is  said 
in  the  opinion:  '*There  is  no  fixed  standard  in  the  law  by  which  a 
court  is  enabled  arbitrarily  to  say  in  every  case  what  conduct  shall 
be  considered  reasonable  and  prudent,  and  what  shall  constitute  ordi- 
nary care  under  any  and  all  circumstances.  The  terms  'ordinary 
care/  'reasonable  prudence,*  and  such  like  terms,  as  applied  to  the 
conduct  and  affairs  of  men,  have  a  relative  significance,  and  can  not 
be  arbitrarily  defined.  What  may  be  deemed  ordinary  care  in  one 
case  may,  under  different  surroundings  and  circumstances,  be  gross 
negligence." 

In  Louisville  &  N.  R.  Co.  v.  McCoy,  81  Ky.  403,  it  is  held  that  ordi- 
nary care,  in  its  general  sense,  is  such  care  as  is  commonly  exercised 
by  the  majority  of  the  community,  or  by  persons  of  ordinarily  prudent 
habits.  But  as  the  nature  of  the  subject  of  the  required  care  and  the 
danger  to  which  it  is  exposed,  are  the  main  considerations,  in  determ- 
ing  ordinary  or  any  other  degree  of  care  in  a  given  case,  it  results 
that  what  would  be  ordinary  care  in  one  kind  of  business  would  be 
gross  negligence  in  another. 

What  may  be  gross  negligence  in  one  case,  may  not  be  so  in  the 
light  of  the  particular  facts  of  another;  and  ordinary  care  in  one 
case  may  be  very  gross  negligence  in  another  and  a  different  case. 
So  held  in  Northern  Cent.  Ry.  Co.  v.  State,  29  Md.  420. 

Gross  Negligence  Where  High  Degree  of  Care  Required. — In  Bur- 
lington &  Q.  R.  Co.  V.  Avery,  8  111.  App.  133,  it  is  said  in  the 
opinion:  "It  must  be  observed,  however,  that  the  term  'ordinary 
care'  is  a  variable  one,  having  different  significations  when  applied 
to  the  facts  of  different  cases.  If  we  were  to  conctae  that,  in  a 
case  requiring  a  high  degree  of  care,  ordinary  care  would  amount  to 
gross  negligence,  yet  it  is  equally  true  that  where  only  ordinary 
care  is  required  the  neglect  of  such  a  degree  of  care  does  not  neces- 
sarily amount  to  gross  negligence.  Stratton  v.  Central  City  Horse 
Ry.  Co.,  95  111.  25." 

Knowledge  of  Party  to  Be  Considered. — Negligence  is  the  omission 
to  do  something  which  a  reasonable  man,  guided  by  those  considera- 
tions which  ordinarily  regulate  the  conduct  of  human  affairs,  would 
do,  or  doing  something  which  a  prudent  and  reasonable  man  would 
not  do.  And  it  must  be  determined  in  all  cases  by  reference  to  the 
situation  and  knowledge  of  the  parties  under  all  the  attendant  cir- 
cumstances. So  held  in  Crandall  v.  Goodrich  Transportation  Co.  (C. 
C),  16  Fed.  75. 

Duties  and  Relations  of  the  Parties. — In  Texas  &  Pacific  Ry.  Co.  v. 
Murphy,  46  Tex.  356,  it  is  held  that  negligence,  in  one  sense,  is  a 
quality  dependent  upon,  and  arising  out  of  the  duties  and  relations 
of  the  parties  concerned,  and  is  as  much  a  fact  to  be  found  by  the 
jury  as  the  alleged  acts  to  which  it  attaches  by  virtues  of  such  duties 
and  relations. 

Effect  of  Infancy  of  Injured  Person. — The  question  of  negligence 


244       Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Note 

and  of  its  degree  usually  depends  upon  the  particular  facts  of  each 
case,  and  a  state  of  facts  which  would  show  ordinary  negligence  in 
case  of  injury  of  a  person  who  has  arrived  at  years  of  maturity  might 
in  a  case  of  a  child  establish  gross  negligence.  So  held  in  Sabine  & 
East  Tex.  Ry.  Co.  v.  Hanks,  73  Tex.  323,  11  S.  W.  377. 

Where  Consequences  Likely  to  Be  Serious. — Where  the  danger 
of  inflicting  injury  upon  others  is  to  be  apprehended  and  the  conse- 
quences will  probably  be  serious,  a  party  is  bound  to  exercise  a  very 
high  degree  of  precaution  and  vigilance.  So  held  in  Kelsey  v.  Barney, 
12  N.  Y.  425. 

Life  or  Limb  Endangered  —  Amount  of  Property  Involved.  —  In 
Cayzer  v.  Taylor,  10  Gray  (Mass.),  274,  it  is  held  that  ordinary  care 
must  be  measured  by  the  character  and  risks  and  exposures  of  the 
business;  and  the  degree  of  care  required  is  higher  where  life  or 
limb  is  endangered,  or  a  large  amount  of  property  is  involved,  than 
in  other  cases. 

Command  of  Means  to  Avoid  Injuring  Others — Driving  Spirited 
Horse  in  Crowded  Thoroughfare. — In  Kelsey  v.  Barney,  12  N.  Y. 
425,  it  is  said  in  the  opinion:  "It  seems  plain  also  that  the  degree 
of  vigilance,  which  the  law  will  exact  as  implied  by  the  requirement 
of  ordinary  care,  must  vary  with  the  probable  consequences  of  negli- 
gence, and  also  with  the  command  of  means  to  avoid  injuring  others 
possessed  by  the  person  on  whom  the  obligation  is  imposed.  Thus, 
upon  a  person  walking  in  a  country  road,  and  upon  another  driving 
a  spirited  horse  in  a  crowded  thoroughfare,  the  requirement  of  ordi- 
nary care  will  impose  very  different  degrees  of  vigilance  to  avoid 
inflicting  injury  upon  others.  Under  some  circumstances  a  very  high 
degree  of  vigilance  is  demanded  by  the  requirement  of  ordinary  care. 
Where  the  consequence  of  negligence  will  probably  be  serious  injury 
to  others  and  where  the  means  of  avoiding  the  inflicting  of  injury 
upon  others  are  completely  within  the  party's  power  ordinary  care 
requires  almost  the  utmost  degree  of  human  vigilance  and  foresight." 

Driving  Vehicle  Along  Country  Road  and  Through  City  Streets. — 
In  Matson  v.  Maupin  &  Co.,  75  Ala.  312,  it  is  said  in  the  opinion: 
"Care  and  negligence  are  terms  entirely  relative,  varying  in  degree 
with  every  possible  change  of  circumstances.  It  is  manifest  that 
'ordinary  care'  may  mean  very  slight  care  in  one  state  of  circum- 
stances, and  comparatively  very  great  care  in  another.  One  may 
drive  a  vehicle  over  a  country  road  at  a  rapid  rate  of  speed,  and  yet 
be  free  from  any  imputation  of  negligence,  while,  if  he  drive  at  the 
same  rate  through  the  streets  of  a  populous  city,  he  would  be  guilty 
of  the  grossest  want  of  care,  yet,  the  measure  of  his  legal  duty  in 
each  case  would  be  the  exercise  of  ordinary  care,  graduated  to  suit 
the  hazards  of  each  changing  exigency." 

Management  of  Moving  Trains. — In  Parvis  v.  Philadelphia,  W.  & 
B.  R.  Co.  (Del.),  17  Atl.  702,  it  is  held  that  the  terms  ordinary  care 
and  diligence  which  railroad  companies  are  bound  to  exercise,  when 
applied  to  the  management  of  railroad  engines  and  cars  in  motion, 
must  be  understood  to  impart  all  the  care  and  circumspection,  pru- 
dence and  discretion,  which  the  peculiar  circumstances  of  the  place 
or  caution  reasonably  required  of  such  company  or  their  serv'ants; 
and  this  will  be  increased  or  diminished  according  as  the  ordi- 
nary liability  to  danger  to  others  is  increased  or  diminished  in  the 
movement  or  operation  of  them. 

Great  Care  Required  in  Operating  Trains  in  Streets. — ^The  degree 
of  care  incumbent  on  any  person  or  corporation  must  be  determined 
by  the  nature  of  the  employment,  the  agencies  used,  the  place  where 
it  is  carried  on,  and  the  danger  to  others  likely  to  result  from  its 
conduct.  It  is  not  error  to  instruct  the  jury  that  it  is  the  duty  of  a 
railway  company  to  use  great  care  and  prudence  in  operating  their 
trains  in  streets  and  public  places.  So  held  in  Galveston,  H.,  etc., 
Ry.  V,  Matula,  79  Tex.  577.  15  S.  W.  573. 
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Fires  Set  by  Locomotives. — ^The  degree  of  care  required  in  running 
locomotives  near  property,  to  avoid  setting  it  on  fire,  having  no  legal 
standard,  such  care  must  be  required  as  is  ordinarily  sufficient  under 
similar  circumstances  to  avoid  the  danger  and  secure  the  safety 
needed.  So  held  in  Frankford  and  Bristol  Turnpike  Co.  v,  Phila- 
delphia &  Trenton  R.  Co.,  54  Pa.  St.  345. 

Care  Required  in  Construction  and  Management  of  Ditch — Prop- 
erty of  Lower  Proprietors. — The  owner  of  a  ditch  is  bound  to  use 
that  degree  of  care  and  caution  in  its  construction  and  management, 
to  prevent  injury  to  others,  which  ordinarily  prudent  men  use  in 
like  instances,  when  the  riskjs  their  own.  And  the  question  of  negli- 
gence in  the  management  of  such  property,  and  the  degree  of  it, 
must  necessarily  depend,  in  a  great  measure,  upon  the  surrounding 
facts,  such  as  the  existence  and  exposure  of  property  below  the  dam, 
and  the  like;  for  what,  under  one  state  of  facts,  would  be  prudence, 
might  under  a  different  condition  of  things,  be  gross,  or  even  criminal, 
negligence.  So  held  in  Wolf  v.  St.  Louis  Independent  Water  Co.,  10 
Cal.  541. 

e.    Standard  of  Care  Required. 

According  to  the  overwhelming  weight  of  authority,  the  degree  of 
care  which  must  be  exercised  on  a  particular  occasion  in  order  to  be 
free  from  negligence,  is  that  care  which  an  ordinarily  reasonable  and 
prudent  person  would  ordinarily  exercise  under  the  same  circum- 
stances. 

United  States.— Bennett  v.  Railroad  Co.,  102  U.  S.  577;  Chicago 
City  Ry.  Co.  v.  Dinsmore,  162  U.  S.  658. 

Alabama.— Louisville  &  Nashville  R.  Co.  v.  Hall,  87  Ala.  708,  6 
So.  277;  Highland  Ave.  &  B.  R.  Co.  v.  Donovan,  94  Ala.  299,  10  So. 
139,  52  Am.  &  Eng.  R.  Cas.  568;  Stringer  v.  Alabama  Mineral  R.  Co., 
99  Ala.  397,   13   So.  75. 

California.— Dufour  v.  Central  Pac.  R.  Co.,  67  Cal.  319,  7  Pac.  769; 
Tobin  V.  Omnibus  Cable  Co.  (Cal.),  34  Pac.  124;  Wolf  v.  St.  Louis 
Independent  Water  Co.,  10  Cal.   541. 

Colorado. — Colorado  Cent.  R.  Co.  v.  Martin,  7  Colo.  592,  4  Pac. 
1118. 

Delaware.- Parvis  v,  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  17 
Atl.  702. 

Florida. — Jacksonville,  etc.,  Ry.  Co.  v.  Peninsular  Land,  etc.,  Co., 
27  Fla.  1,  9  So.  661,  49  Am.  &  Eng.  R.  Cas.  603. 

Georgia. — Georgia  Cotton  Oil  Co.  v.  Jackson,  112  Ga.  620,  37  S. 
E.  873;  Harris  v.  Central  Railroad,  78  Ga.  525,  3  S.  E.  355. 

Illinois. — Chicago,  B.  &  Q.  R.  Co.  v.  Johnson,  103  111.  512;  Chicago 
Consol.  Bottling  Co.  v.  Mittan,  41  111.  App.  154;  City  of  Peoria  v. 
Walker,  47  111.  App.  182;  Illinois  Cent.  R.  Co.  v.  Hetherington,  83 
111.  510;  Kammerer  v.  Gallagher,  58  111.  App.  561;  Ohio  &  M.  Ry. 
Co.  V.  Thillman,  143  111.  127,  32  N.  E.  529;  Swift  &  Co.  v.  Ruthowski, 
67  111.  App.  209. 

Indiana. — Board  of  Commissioners  v.  Dombke,  94  Ind.  72;  Jeffer- 
sonville,  M.  &  I.  R.  Co.  v.  Riley,  39  Ind.  568;  Louisville  &  N.  R.  Co. 
V.  Schmidt,  81  Ind.  264;  Toledo  &  W.  Ry.  Co.  v.  Goddard,  25 
Ind.  185. 

Iowa.--Marsh  v.  Benton  County,  75  Iowa  469,  39  N.  W.  713;  Gallo- 
way V,  Chicago,  etc.,  Ry.  Co.,  87  Iowa  458,  54  N.  W.  447. 
Kentucky.— Needham  v.  Louisville  &  N.  R.  Co.,  85  Ky.  423,  3  S. 

W.  797,  11  S.  W.  306;  Louisville  &  N.  R.  Co.  v.  McCoy,  81  Ky.  403. 
Maryland.— Northern  Cent.  Ry.  Co.  v.  State,  29  Md.  420. 
Massachusetts.— Briggs  v.  Union  St.  Ry.,  148  Mass.  72,  19  N.  E.  19. 
Mississippi. — Dit  v.   Brown,  41   Miss.   131. 
Missouri. — Kennedy  v.  North  Missouri  R.  Co.,  36  Mo.  352;  Stanley 

\'  Union  Depot  Ry.  Co.,  114  Mo.  606,  21  S.  W.  832;  Tethrow  v.  St. 

Joseph  &  Dis.   M.   Ry.  Co.,  98   Mo.  74,  11  S.  W.  310;  Wilkins  v.  St 

^o«s,  I.  M,  &  S.  Ry.  Co.,  101  Mo.  93,  13  S.  W.  893. 
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Nebraska.— Omaha  St.  R.  Co.  v.  Craig,  39  Neb.  601,  68  N.  W.  20». 

New  Hampshire. — State  v.  Manchester  &  Lawrence  Railroad,  52  N. 
H.  628. 

New  Jersey. — Central  R.  Co.  of  New  Jersey  v,  Moore,  24  N.  J- 
L.  824. 

New  York.— Devlin  v.  Smith,  89  N.  Y.  470;  Baxter  v.  Second 
Avenue  R.  Co.,  30  How.  Pr.  (N.  Y.),  219;  Hoyt  v.  New  York,  etc., 
R.  Co.,  118  N.  Y.  399,  23  N.  E.  565;  Lamline  v.  Houston,  etc.,  R.  Co., 
14  Daly  (N.  Y.),  144;  Unger  v.  Forty-Second  Street,  etc.,  R.  Co.,  51 
N.   Y.  497. 

Pennsylvania. — Graham  v.  Pennsylvania  Co.,  139  Pa.  149,  21  Atl. 
151. 

South  Carolina. — Simkins  v.  Columbia  &  Greenville  R.  Co.,  20  S. 
Car.  258,  19  Am.  &  Eng.  R.  Cas.  467;  Davis  v.  Columbia,  etc.,  R.  Co., 

21  S.  Car,  93,  28  Am.  &  Eng.  R.  Cas.  440. 

Texas.— Austin  &  N.  W.  Ry.  Co.  v.  Beatty,  73  Tex.  592,  11  S.  W. 
858;  Cotton  Press  Co.  v.  Bradley,  62  Tex.  587;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Simon  (Tex.  Civ.  App.),  54  S.  W.  309;  Gulf  &  Santa 
Fee  Ry.  Co.  v.  Hodges,  76  Tex.  90,  13  S.  W.  64;  Gulf,  etc.,  Ry.  Co.  v. 
Shieder,  88  Tex.  152,  30  S.  W.  902;  Houston  &  Great  N.  R.  Co.  v, 
Parker,  50  Tex.  330;  Houston  &  T.  C.  Ry.  Co.  v.  Smith,  77  Tex.  179, 
13  S.  W.  972;  Irwin  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.),  42 
S.  W.  661;  McDonald  v.  International  &  G.  N.  Ry.  Co.,  86  Tex.  1, 

22  S.  W.  939;  Texas  &  Pac.   Ry.  Co.  v.  Gorman,  2  Tex.  Civ.  App. 
144,  21  S.  W.  158. 

Vermont. — Reynolds  v.  Burlington,  52  Vt.  300;  Lincoln  v.  Buck- 
master,  32  Vt.  652. 

Virginia.— Bertha  Zinc  Co.  v.  Martin's  Adm'r,  93  Va.  791,  22  S. 
E.  869;  Norfolk  &  Petersburg  R.  Co.  v.  Ormsby  (Va.),  27  Gratt.  455. 

Wisconsin. — Johnson  v.  Chicago  &  N.  VV.  Ry.  Co.,  49  Wis.  529,  5 
N.  W.  886,  1  Am.  &  Eng.  R.  Cas.  155;  Oliver  v.  Town  of  La  Valle,  3S 
Wis.  502. 

In  Galloway  v.  Chicago,  etc.,  Ry.  Co.,  87  Iowa  458,  54  N.  W.  447, 
it  is  said  in  the  opinion:  "True,  'the  most  prudent  men  are  not 
always  exempt  from  carelessness,  and,  when  actually  negligent,  the 
law  charges  'the  same  consequences  to  their  negligent  conduct  as  to, 
similar  conduct  in  others.'  But  there  is  no  better  standard  by 
which  to  measure  the  acts  of  men,  as  to  negligence,  than  to  ask  what 
person  of  ordinary  prudence  and  care  would  have  done  under  the 
same  circumstances.'*' 

Care  Used  by  Ordinarily  Prudent  People  in  Ordinary  Affairs. — In 
Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Matula,  79  Tex.  577,  15  S.  W.  573, 
it  is  held  that  it  is  no  ground  of  complaint  by  the  defendant  railway 
company,  in  a  suit  for  damages  caused  by  its  negligence,  to  charge 
the  jury  that  the  plaintiff  could  not  recover  if  he  failed  "to  use  that 
proper  care  and  prudence  that  ordinarily  prudent  people  exercise  in 
the  ordinary  affairs  of  life." 

Protection  of  Own  Interests. — The  measure  of  care  against  acci- 
dents, which  one  must  take  to  avoid  responsibility,  is  that  which  a 
person  of  ordinary  prudence  and  caution  would  use  if  his  own  in- 
terests were  to  be  affected,  and  the  whole  risk  were  his  own.  So 
held  in  Parrot  v.  Wells  ("nitro-glycerine  case"),  15  Wall.  (U.  S.),  524. 

f.  Standards  Held  to  Be  Erroneous. 

Conduct  of  Ordinarily  Prudent  Man,  Not  What  Injured  Person 
Did  in  Good  Faith.— In  Western  &  A.  R.  Co.  v,  Vaughan  (Ga.),  21 
Am*.  &  Eng.  R.  Cas..  N.  S.,  512,  38  S.  E.  851,  it  is  held  that  the 
standard  of  decision  for  ordinary  diligence  or  negligence  is  what  an 
ordinarily  prudent  man  would  do  under  the  same  circumstances,  and 
not  what  the  injured  person  thought  was  proper,  or  did  in  good  faith. 

Care  Ordinarily  Exercised  by  Defendants  in  Their  Business. — In 
Brown  v.  Savings  Bank,  67  N.  H.  549,  39  Atl.  336,  an  action  for  money 
deposited  and  negligently  paid  out  to  the  wrong  person,  it  is  said  in 
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the  opinion:  "The  second  request  was  also  properly  denied,  because 
it  asked  that  the  degree  of  care  ordinarily  exercised  by  the  defendants 
in  their  business  should  be  the  standard  which  should  determine  the 
defendant's  liability,  instead  of  the  degree  of  care  which  persons  of 
average  prudence  exercise." 

Conduct  of  Ordinary  Business  Man. — In  City  of  Austin  v.  Ritz,  72 
Tex.  391,  9  S.  W.  884,  it  is  said  in  the  opinion:  "The  general  charge 
of  the  court  in  relation  to  the  duties  of  plaintiff  is  subject  to  criti- 
cism. The  plaintiff  was  required  by  the  charge  to  have  used  *such 
care  in  driving  and  crossing  the  ditch  as  an  ordinary  business  man 
would  use  in  like  circumstances;'  and  again,  'if  plaintiff  failed  to  use 
such  care  for  his  own  protection  and  safety  in  driving  and  selecting 
a  place  of  crossing  the  ditch  as  an  ordinary  man  would  use  under 
like  circumstances,*  etc.  Plaintiff  was  required  to  use  ordinary  care, 
such  as  a  person  of  ordinary  intelligence  and  prudence  under  like 
circtunstances,  not  such  as  an  ordinary  business  man  or  an  ordinary 
man  would  have  used." 

Jury  Made  Standard  of  Propriety  —  Erroneous  Instmction.  —  A 
charge  is  erroneous  which  instructs  the  jury  that  ordinary  care  or 
prudence  is  "just  such  care  as  one  of  you  similarly  employed  would 
have  exercised  under  such  circumstances"  as  those  which  surrounded 
the  plaintiff;  ordinary  care  being  that  degree  of  care  which  a  man  of 
ordinary  prudence  would  have  exercised,  not  that  care  which  any 
man  or  set  of  men  would  have  exercised.  So  held  in  Louisville  & 
Xashville  R.  Co.  r.  Gower,  85  Tenn.  465,  3  S.  W.  824. 

Defective  Highway — Care  to  Be  Exercised  by  Traveler — Erroneous 
Instruction. — The  "ordinary  care  and  prudence"  that  the  traveler  on 
a  highway  is  bound  to  exercise  with  reference  to  insufficiencies 
thereof,  are  the  care  and  prudence  of  a  prudent  and  careful  man. 
Thus,  in  case  for  injury  on  a  highway,  the  cov*-  was  requested  to 
charge  that  plaintiff  could  not  recover,  if  want  of  care  on  his  part 
contributed  to  the  injury.  The  court  so  charged,  and  charged  also 
that  the  expression,  ordinary  care,  excluded  the  idea  of  extraordinary 
care  and  the  idea  of  carelessness;  that  the  plaintiff  was  bound  to 
exercise  a  mean  degree  of  care  "that  measure  of  care  and  attention — 
that  persons  of  ordinary  care,  men  generally,  ordinary  prudent  men," 
exercise  under  similar  circumstances,  and  that,  if  plaintiff  "did  what 
any  ordinary  man,  any  man  of  ordinary  care  and  attention  would 
have  done,  was  "exercising  such  a  measure  of  care  as  men  ordinarily 
would  have  exercised,"  he  had  satisfied  the  rule.  It  was  held  that 
the  charge  failed  to  convey  the  true  sense  of  the  rule,  and  was  there- 
fore erroneous.     Reynolds  v.  Burlington,  52  Vt.  300. 

g.    What  Is  Ordinary  Care. 

GEORGIA. 

Ordinary  Care  Equivalent  to  Common  Prudence. — Ordinary  care 
is  that  care  which  every  prudent  man  observes,  and  to  describe  it  as 
synonymous  with,  or  about  equivalent  to,  common  prudence,  is  not 
misleading.  So  held  in  Richmond  &  Danville  R.  Co.  v.  Howard,  79 
Ga.  44.  3  S.  E.  426. 

Jury  Made  Standard  of  Propriety. — In  Coleman  v.  Allen,  79  Ga. 
637,  5  S.  E.  204,  it  is  held  that  it  was  error,  after  charging  the  jury 
to  take  into  consideration  the  whole  case  and  see  whether  the  defend- 
ant acted  with  ordinary  care,  and  as  a  man  of  ordinary  prudence  would 
act  under  the  same  circumstances,  to  add,  "or  as  you  would  act 
under  the  circumstances,"  thus  making  the  jury  the  standard  of 
propriety. 

ILLINOIS. 

Ordinary  care  is  that  care  which  a  reasonable  prudent  and  cautious 
person  would  take  to  avoid  injury  under  like  circumstances.  So  held 
in  Chicago  City  Ry.  Co.  v.  Dinsmore.  162  111.  658,  44  N.  E.  887. 
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Running  Train  Past  Station. — Ordinary  care  in  running  a  passenger 
train  past  a  station  is  such  care  as  reasonably  prudent  and  cautions 
persons  exercise  under  like  circumstances.  So  held  in  Chicago,  St. 
P.  &  H.  C.  R.  Co.  V.  Ryan,  62  111.  App.  264.  See  also,  C.  St.  L.  & 
P.  R.  Co.  V,  Hutchinson,  120  111.  587,  11  N.  E.  855;  C.  &  A.  Ry.  Co.  v, 
Adler,  129  111.  340,  21  N.  E.  846. 

MARYLAND. 

What  will  amount  to  ordinary  care,  or  the  want  of  it,  in  any  given 
case,  must  be  determined  by  the  standard  of  common  prudence  and 
experience  in  view  of  the  special  circumstances  of  any  particular 
case.  So  held  in  Baltimore  &  Ohio  R.  Co.  v.  Keedy,  75  Md.  320,  49 
Am.  &  Eng.  R.  Cas.  124,  23  Atl.  643. 

Failure  to  Observe  Rules  Established  by  Authority. — Any  failure, 
by  one  engaged  in  the  pursuit  of  his  own  occupation  or  business,  to 
observe  precautionary  rules  established  by  competent  authority  to 
guard  against  accidents  and  prevent  injuries  to  others,  is  in  legal 
contemplation,  a  want  of  ordinary  care.  So  held  in  Philadelphia,  W. 
&  B.  R.  Co.  V,  Kerr,  25  Md.  521. 

NEW    HAMPSHIRE. 

Care  Exercised  by  People  in  General. — Ordinary  care  is  such  care 
as  people  in  general  would  exercise  under  the  special  circumstances 
of  a  particular  case.  So  held  in  State  v,  Manchester  &  Lawrence 
Railroad,  52  N.  H.  528. 

TEXAS. 

Care  to  Be  Reasonably  Expected  of  Persons  in  Plaintiff's  Situation. 

—In  Paris,  M.  &  S.  P.  Ry.  Co.  v.  Nesbitt  (Tex.  Civ.  App.),  38  S.  W. 
243,  it  is  held  that  a  charge  that  "by  ordinary  care  is  meant  that 
degree  of  care  which  may  b,e  reasonably  expected  of  persons  in  the 
situation  of  plaintiff"  is  erroneous,  ordinary  care  being  that  care 
which  may  be  reasonably  expected  of  ordinarily  prudent  persons 
under  such  circumstances." 

Care  Exercised  by  Prudent  Person. — A  charge  that  ordinary  care 
is  such  as  a  prudent  person  would  exercise  under  the  same  or 
similar  circumstances  is  not  objectionable  because  the  word  "ordi- 
narily" was  omitted  before  the  words  "prudent  person."  So  held 
in  Texas  &  N.  O.  R.  Co.  v.  Black  (Tex.  Civ.  App.),  44  S.  W.  673. 

WEST  VIRGINIA. 

"Negligence"  and  "Ordinary  Care"  Correlative  Terms. — The  terms 

"negligence"  and  "ordinary  care"  are  correlative  terms.  Ordinary 
care  depends  on  the  circumstances  of  the  particular  case,  and  is 
such  care  as  a  person  of  ordinary  prudence  would  under  the  circum- 
stances have  exercised.  So  held  in  Fowler  v.  Baltimore  &  O.  R.  Co., 
18  W.   Va.   579. 

WISCONSIN. 

Care  Used  by  Great  Majority  of  Men. — A  charge  to  the  jury  defin- 
ing ordinary  care  as  "such  care  as  the  great  majority  of  men  would 
use  in  like  or  similar  circumstances,"  was  not  erroneous.  So  held  in 
Olwell  V.  Milwaukee  St.  R.  Co.,  92  Wis.  330,  66  N.  W.  362;  O'Brien 
V.  Chicago  &  N.  W.  Ry.  Co.,  92  Wis.  340,  66  N.  W.  363;  Bright  v. 
Barnett  &  Record  Co.,  88  Wis.  299,  60  N.  W.  418. 

Care  Used  for  Protection  of  Assisting  Sons. — But  in  Cummings  v. 
National  Furnace  Co.,  60  Wis.  603,  18  N.  W.  742,  it  is  said  in  the 
opinion:  "We  have  very  grave  doubts  as  to  the  propriety  of  making 
a  test  of  what  is  ordinary  care  by  saying  that  it  is  such  care  as  a 
person  of  ordinary  prudence  would  use  in  his  business  when  he  was 
surrounded  by  his  sons  as  assistants." 
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h.  Miscellaneous. 

Diligence  Synonymous  with  Care. — In  giving  the  definitions  of 
the  degrees  of  negligence,  the  word  "diligence"  is  synonymous  with 
care.    So  held  in  Chicago,  B.  &  Q.  R.  Co.  v.  Johnson,  103  111.  512. 

Carelessly  and  Negligently  Ssmonymous. — In  Southern  Ry.  Co.  v. 
Horine  (Ga.),  15   R.   R.   R.  427,  38  Am.   &  Eng.   R.  Cas.,  N.  S.,  427, 

49  S.  E.  285,  it  is  held  that  the  words  "carelessly"  and  "negligently" 
are  synonymous.  See  also,  Bindbential  v.  Street  Ry.  Co.,  43  Mo. 
App.  463. 

"Negligence'*  Used  in  Sense  of  "Carelessness." — In  Western  &  A. 
R-  V.  Meigs,  74  Ga.  857,  an  action  for  damages,  it  was  held  that  it 
was  not  error  for  the  court  to  state  to  the  jury  that  he  uses  "negli- 
gence" in  the  sense  of  "carelessness"  in  his  charge  to  them. 

Negligence,  Heedlessness,  and  Rashness  Compared  by  Austin. — In 
"Lectures  on  Jurisprudence"  (Austin),  20,  the  author  says:  "In 
cases  of  negligence  the  party  performs  not  an  act  to  which  he  is 
obliged;  he  breaks  a  positive  duty.  In  cases  of  heedlessness  or 
rashness,  the  party  does  an  act  which  he  is  bound  to  forbear;  he 
breaks  a  negative  duty.  In  cases  of  negligence,  he  adverts  not  to 
the  act  which  it  is  his  duty  to  do.  In  cases  of  heedlessness,  he  adverts 
not  to  consequences  of  the  act  he  does.  In  cases  of  rashness,  he 
adverts  to  those  consequences  of  the  act;  but  by  reason  of  some 
assumption  which  he  examines  insufficiently  he  concludes  that  those 
consequences  will  not  follow  the  act  in  the  instance  before  him." 

Combined  Facts. — Combined  facts  do  not  make  a  case  of  negli- 
gence where  each  fact  by  itself  does  not  involve  a  neglect  of  duty. 

50  held  in  Xolan  v.  New  York,  etc.,  R.  Co.,  53  Conn.  461,  4  Atl.  106. 
Omission  to  Perform  Contract  Duty. — While  an  omission  to  per- 
form a  contract  obligation  is  not  a  tort  unless  the  omission  is  also 
the  omission  of  a  legal  duty,  such  legal  duty  may  arise  not  merely 
out  of  certain  relations  of  trust  and  confidence,,  inherent  in  the 
nature  of  the  contract  itself,  but  may  spring  from  extraneous  circum- 
stances not  constituting  elements  of  the  contract  as  such,  although 
connected  with  and  dependent  upon  it.  So  held  in  Rich  v.  New  York 
Cent.  &  Hudson  River  R.  Co..  87  N.  Y.  382. 

"Due  Care"  and  "Ordinary  Care"  Convertible  Terms. — The  expres- 
sions "due  care"  and  "ordinary  care"  are  convertible  terms,  and  it 
is  not  error  to  use  the  former  in  part  of  the  instructions  and  the  latter 
in  the  others.  So  held  in  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Faith, 
175  111.  58.  51   N.    E.   807. 

Negligence  Used  without  Qualifyinjg  Word. — Where  the  term  neg- 
ligence is  used  without  any  qualifying  word,  it  will  be  generally 
understood  that  ordinary  negligence  is  meant.  So  held  in  Kansas 
Pac.  Ry.  Co.  v.  Pointer,  14  Kan.  34. 

"Want  of  Care" — Instruction. — The  words  "want  of  care,"  when 
used  in  instructions  to  jury,  mean,  want  of  reasonable  and  proper 
care.    So  held  in  Warner  v.  Dunnavan,  23  111.  380. 

"Culpable"  Used  in  Sense  of  "Blamable."— In  Peoria  &  P.  U.  Ry. 
Co.  V.  Clayberg,  107  111.  644,  an  action  to  recover  damages  growing 
out  of  alleged  negligence,  the  court  instructed  the  jury  that  certain 
omissions  on  the  part  of  defendant,  if  found  from  the  evidence, 
were  **culpable"  negligence.  It  was  held  no  error  as  the  word 
"culpable"  was  used  in  the  sense  of  "blamable." 

Negligence  Not  Applicable  to  Breaches  of  Contract  Duties. — In 
Smith  on  the  Law  of  Negligence,  6,  the  author  says:  "Duties  may  arise 
out  of  express  contracts  between  parties,  or  may  be  imposed  by 
law.  It  is  not  proposed  in  the  present  treaties  to  deal  with  the  breach 
of  those  duties,  which  are  expressly  or  impliedly  provided  for  by 
the  nature  or  terms  of  the  contract,  partly  because  the  field  so 
opened  out  will  be  too  extensive,  and  partly  because  the  term  negli- 
gence is  not,  strictly  speaking,  applicable  to  such  breaches  of  duty; 
the  question  in  such  cases  being  not  whether  the  act  done  or  omitted 
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is  what  was  or  was  not  expressly  or  impliedly  agreed  to  be  done  or 
omitted." 

Whedier  Act  Can  Be  Declared  to  Be  Negligence,  as  Matter  of 
Law. — In  the  absence  of  a  statute  fixing  the  standard,  no  act  of 
human  conduct  can  be  declared,  as  matter  of  law,  to  be  negligence, 
unless  all  the  facts  and  circumstances  are  admitted  or  are  indisputable, 
and  the  inferences  thereform  will  admit  of  no  contrariety  of  opinion 
among  reasonable  men,  and  the  only  inference  is  that  the  act  evi- 
dences an  entire  disregard  of  care,  and  is  shocking  to  the  mind  of 
a  man  of  ordinary  prudence.  So  held  in  Irwin  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.   (Tex.  Civ.  App.),  42  S.  W.  661. 

Party's  State  of  Mind  Ignored. — In  Pollock  on  Torts,  355,  referring 
to  his  definition  of  negligence,  the  author  says:  "This  it  will  be 
observed  says  nothing  of  the  party's  state  of  mind,  and  rightly. 
Jurisprudence  is  not  psychology,  and  law  disregards  many  psycho- 
logical distinctions,  not  because  lawyers  are  ignorant  of  their  exist- 
ence, but  because  for  legal  purposes  it  is  impracticable  or  useless 
to  regard  them.  Even  if  the  terms  were  used  by  lawyers  in  a  pecul- 
iar sense,  there  would-be  no  need  for  apology,  but  the  legal  sense 
is  the  natural  one.  Negligence  is  the  contrary  of  diligence,  and  no 
one  describes  diligence  as  a  state  of  mind.  The  question  for  judges 
and  juries  is  not  what  a  man  was  thinking  or  not  thinking  about, 
expecting  or  not  expecting,'  but  whether  his  behavior  was  or  was 
not  such  as  we  demand  of  a  prudent  man  under  the  given  circum- 
stances. Facts  which  were  known  to  him,  or  by  the  use  of  appropriate 
diligence  would  have  been  known  to  a  prudent  man  in  his  place, 
come  into  the  account  as  a  part  of  the  circumstances." 

8.    ACTIONABLE  NEGLIGENCE. 

Bishop  on  Non^ontract  Law. — In  Bishop  on  Noncon tract  Law,  4.36, 
the  author  says:  "Negligence  is  only  lack  of  carefulness  in  one's 
conduct,  whether  from  doing  or  abstaining  from  doing,  wherefrom, 
by  reason  of  its  not  filling  the  full  measure  of  the  law's  requirement 
in  the  particular  circumstances,  there  comes  to  another  a  legal  injury 
to  which  he  did  not  himself  contribute  by  his  own  want  of  careful- 
ness  or   other   wrong." 

Shearman  and  Redfield  on  Negligence. — In  Shearman  and  Red- 
field  on  Negligence,  §  3,  it  is  said:  "Negligence  constituting  a  cause 
of  civil  action,  is  such  an  omission,  by  a  responsible  person,  to  use 
that  degree  of  care,  diligence  and  skill  which  it  was  his  legal  duty  to 
use  for  the  protection  of  another  person  from  injury,  as,  in  a  natural 
and  continuous  sequence,  causes  unintended  damages  to  the  latter." 

Smith  on  Negligence. — In  Smith  on  Negligence,  1,  the  author  says: 
"Negligence  in  law  is  a  breach  of  duty  unintentional  and  proximately 
producing  injury  to  another  possessing  equal  rights." 

Wharton  on  Negligence. — In  his  work  on  Negligence,  §  3,  Dr. 
Wharton  says:  "Negligence  is  such  an  inadvertent  imperfection,  by 
a  responsible  human  agent,  in  the  discharge  of  a  legal  duty,  as 
produces,  in  an  ordinary  legal  sequence,  a  danger  to  another." 

ENGLAND. 

In  Blythe  v.  Birmingham  Water  Works  Co.  (Eng.),  25  L.  J.  Exch. 
213.  it  is  held  that  negligence  "is  the  omission  to  do  something 
which  a  reasonable  man.  guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  aflFairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable  man  would  not  do;  and 
an  action  may  be  brought,  if  thereby  mischief  is  caused  to  a  third 
party  not  intentionally." 

In  Heaven  %>.  Pender  (Eng.),  11  Q.  B.  D.  503.  it  is  held  that  "action- 
able negligence  consists  in  the  neglect  of  the  use  of  ordinary  care 
or  skill  towards  a  person  to  whom  the  defendant  owes  the  duty  of 
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observing  ordinary  care  and  skill,  by  which  neglect  the  plaintiff  has 
suffered  injury  to  his  person  or  property." 

Elements  Essential  and  Peculiar  to  Actionable  Negligence. — ^While, 
of  course,  all  the  constitutent  elements  of  mere  negligence  as  dis- 
tinguished from  actionable  negligence,  are  contained  in  and  are  essen- 
tial to  the  existence  of  the  latter,  negligence,  to  be  actionable,  must 
embrace  some  vital  attributes  which  are  not  essential  to  the  existence 
of  mere  negligence.  An  act,  to  constitute  a  cause  of  action  for  negli- 
gence, must  be  committed  by  a  legally  responsible  party  and  cause 
injury  to  a  person  to  whom  the  one  committing  it  owes  a  legal  duty. 

(1)  Responsible  Actor. — The  limits  of  this  note  do  not  permit  us  to 
discuss  or  illustrate  this  branch  of  the  subject  And  perhaps,  in  a 
publication  of  this  kind,  it  would  be  more  appropriate  to  treat  of  it 
in  respective  articles  on  the  different  classes  of  legally  irresponsible 
persons. 

(2)  Must  Owe  Duty  to  Person  Injured. — Unless  the  person,  when 
committing  a  negligent  act,  owed  a  duty,  either  by  contract  or  by 
legal  implication,  to  the  person  injured  thereby,  the  act  is  not  action- 
able, and  the  party  injured  cannot  maintain  an  action  at  law  against 
the  wrongdoer  for  the  damages  sustained  by  him  by  reason  of  the 
negligent  act. 

England.— CoUis  v.  Selden  (Eng.),  L.  R.  3  C.  P.  495;  Heaven  v. 
Pender  (Eng.),  11  Q.  B.  D.  503;  Longmeid  v.  Holliday  (Eng.),  6 
Exch.  761;  Winterbottom  v,  Wright  (Eng.),  10  Mees.  &  W.  109. 

United  States.— Miller  v.  Union  Pac.  Ry.  Co.  (C.  C),  17  Fed.  67. 

C^fomia. — Lewis  v.  Terry.  Ill   Cal.  39,  43  Pac.  398. 

Illinois. — Chicago,  B.  &  Q.  R.  Co.  v.  Dougherty,  12  111.  App.  181; 
Gibson  V.  Leonard,  143  111.  182,  32  N.  E.  182. 

Indiana. — Evansville  &  Terre  Haute  R.  Co.  v.  Griffin,  100  Ind.  221; 
Purcell  V.  English,  86  Ind.  34. 

Kentucky. — Louisville  &  Portland  Canal  Co.  v.  Murphy,  72  Ky. 
522:  Thomas'  AdmV  v.  Maysville  Gas  Co.  (Ky.),  58  S.  W.  158. 

Massachusetts. — Proprietors  of  the  Quincy  Canal  v.  Newcomb,  11 
Met.  (Mass.),  276. 

Missouri — Eisenberg  v.  Missouri  Pac.  Ry.  Co.,  33  Mo.  App.  85; 
Kenney  v.  Hanibal  &  St.  J.  Ry.  Co.,  105  Mo.  270,  15  S.  W.  983;  Roddy 
V.  Missouri  Pac.  Ry.  Co.,  104  Mo.  234,  15  S.  W.  1112. 

New  Jersey. — Dettmering  v.  English,  64  N.  J.  L.  16;  Kahl  v.  Love, 
37  N.  J.  L.  5;  Salmon  v.  Delaware,  L.  &  W.  R.  Co.,  38  N.  J.  L.  11. 

New  York. — Baker  v.  Byrne,  58  Barb.  (N.  Y.),  438;  C^oughtry  v. 
Glove  Woolen  Co.,  56  N.  Y.  124;  Loop  v.  Litchfield,  42  N.  Y.  351; 
Miller  v.  Woodhead,  104  N.  Y.  471,  11  N.  E.  57;  Sherman  v.  Western 
Transportation  Co.,  62  Barb.  (N.  Y.),  150;  Swan  v.  Jackson,  65  Hun. 
(X.  Y.),  194. 

Ohio. — Kerwacker  v.  Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  172. 

Pennsylvania. — Curtin  z/.  Somerset,  140  Pa.  St.  70,  21  Atl.  244; 
Pennsylvania  R.  Co.  v.  Coon,  111  Pa.  St.  430,  3  Atl.  234. 

South  Carolina. — Gregory  v.  Layton,  36  S.  Car.  93,  15  S.  E.  352. 

Texas.— Galveston  City  R.  Co.  v.  Plewitt,  67  Tex.  473,  3  S.  W.  705. 

West  Virginia.— Washington  v.  Baltimore  &  O.  R.  Co.,  17  W. 
Va.  190. 

Wisconsin.— Cahill  v.  Layton,  57  Wis.  600,  16  N.  W.  1;  Griswold 
V.  C.  &  N.  W.  R.  Co.,  64  Wis.  652,  26  N.  W.  101;  Cole  v.  McKey,  66 
Wis.  500,  29  N.  W.  279;  Cummings  v.  National  Furnace  Co.,  60  Wis. 
60.3,  18  X.  W.  742,  20  N.  W.  665;  Zieman  v.  Kieckhefer  Elevator  Mfg. 
Co.,  90  Wis.  497,  63  N.  W.  1021. 

Actionable  negligence  exists  only  when  the  party,  whose  negli- 
gence occasions  the  loss,  owes  a  duty,  arising  from  contract  or 
otherwise,  to  the  person  sustaining  such  loss.  So  held  in  Kahl  v. 
Love,  37  N.  J.  L.  5. 

Actionable  negligence  consists  in  the  breach  or  nonperformance 
of  some   duty  which   the   party   charged  with  the   negligent   act   or 
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omission    owed   to  the   one   suffering  loss   or   damage   thereby.      So 
held  in  Roddy  v.  Missouri  Pac.  Ry.  Co.,  104  Mo.  234,  15  S.  W.  1112. 

Actionable  negligence  grows  out  of  a  want  of  ordinary  care  and  skill 
in  respect  to  a  person  to  whom  the  defendant  is  under  an  obligation 
or  duty  to  use  ordinary  care  and  skill.  So  held  in  Gibson  v.  Leonard, 
143  111.  182,  32  N.  E.  182. 

Danger  of  Causing  Injury  Perceptible  to  Person  of  Ordinary  Sense. 
— In  Heaven  v,  Pender  (Eng.),  L.  R.,  11  Q.  B.  506,  it  is  said  in  the 
opinion:  "Whenever  one  person  is  by  circumstances  placed  in  such 
a  position  with  regard  to  another  that  every  one  of  ordinary  sense 
who  did  think,  would  at  once  recognize  that  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct  with  regard  to  those  circumstances, 
he  would  cause  danger  of  injury  to  the  person  or  property  of  the 
other,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid  such 
danger." 

ILLUSTRATIONS. 

Held  Not  Responsible. 

Defective  Article  Sold  for  Particular  Use — Injury  to  Third  Person 
—  Liability  of  Vendor.  —  In  Longmeid  v.  Holliday  (Eng.),  6 
Exch.  761,  it  was  held  that  one  who  sells  a  defective  article  to  be 
used  for  a  particular  purpose,  for  which  it  is  not  fit,  is  not,  in  the 
absence  of  fraud  liable  for  an  injury  caused  to  a  third  person,  by 
some  defect  in  the  construction  of  the  article;  that  the  right  to  sue 
was  strictly  confined  to  the  person  to  whom  the  duty  was  due  under 
the  contract. 

Selling  Dangerous  Article  in  Good  Faith — Vendor  Not  Liable  for 
Injury  to  Third  Party. — When  a  tradesman  sells  or  furnishes  for  use 
an  article  which  is  actually  unsound  and  dangerous,  but  which  he 
believes  to  be  safe,  and  warrants  accordingly,  he  is  not  liable  for  in- 
juries resulting  from  the  defective  or  unsafe  condition  to  a  person 
who  was  neither  a  party  to  the  contract  with  him,  nor  one  for  whose 
benefit  the  contract  was  made.  So  held  in  Lewis  v.  Terry,  111  Cal. 
39,  43  Pac.  398. 

Defective  Mail  Coach  Furnished  Postmaster  General  by  Contractor 
— Injury  to  Driver — Action  against  Contractor. — In  Winterbottom  v, 
Wright  (Eng.),  10  Mees.  &  W.  109,  a  suit  for  negligence,  which  had 
finally  resulted  in  damage  to  plaintiff,  the  declaration  showed  that 
defendant  had  contracted  with  the  Postmaster  General  to  provide 
a  mail  coach  to  convey  the  mail  bags  along  a  certain  line  of  road; 
that  plaintiff  had  been  hired  by  certain  persons,  who  were  under  con- 
tract with  the  postmaster,  to  drive  the  coach;  and  that  plaintiff  had 
sustained  an  injury  while  driving  such  coach,  by  its  breaking  down 
from  latent  defects  in  its  construction.  It  was  decided  that  these 
facts  constituted  no  ground  of  action — the  ground  of  decision  being, 
that  the  contract  was  made  with  the  Postmaster  General  alone,  and 
that  the  defendant  owed  no  duty  to  any  body  else.  In  this  case  the 
court  said:  "If  we  were  to  hold  that  the  plamtiff  could  sue  in  such  a 
case,  there  is  no  point  at  which  such  actions  would  stop.  The  only 
safe  course  is,  to  confine  the  right  to  recover  to  those  who  enter  into 
the  contract;  if  we  go  one  step  beyond  that,  there  is  no  reason  why 
we  should  not  go  fifty." 

Fall  of  Chandelier  in  Public  House — ^Injury  to  Guest — ^Action 
against  Person  by  Whom  It  Was  Hung. — In  Collis  v.  Selden  (Eng.), 
L.  R.,  3  C.  P.  495,  the  declaration  charged  that  the  defendant  wrong- 
fully, negligently,  and  improperly  hung  a  chandelier  in  a  public 
house,  knowing  that  the  plaintiff  and  others  were  likely  to  be  therein 
and  under  the  chandelier;  and  that  the  chandelier,  unless  properly 
hung,  was  likely  to  fall  upon  and  injure  them;  and  that,  the  plaintiff 
being  lawfully  in  the  public  house,  the  chandelier  fell  upon  and  in- 
jured him.  It  was  held  that  these  statements  did  not  set  out  a  cause 
of  action. 
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Construction  of  Hotel — ^Use  of  Unsafe  Materials — ^Injury  to  Guest 
— Liability  of  Contractor. — In  Curtin  v.  Somerset,  140  Pa.  St.  70,  21 
Atl.  244,  it  is  held  that  a  contractor  for  the  erection  of  a  hotel,  who 
uses  improper  materials  in  its  construction  and  in  other  respects  de- 
parts from  the  specifications  embodied  in  his  contract,  so  that  the 
building  when  completed  is  structurally  weak  and  unsafe,  will  not  be 
liable  to  a  guest  of  the  hotel  for  an  injury  caused  to  him  by  such 
defective  construction,  but  occurring  after  the  owner  has  taken 
possession. 

Defective  Elevator  in  Burning  Building — Injury  to  Fireman — 
Owner  Not  Liable.— In  Gibson  v.  Leonard,  143  111.  182,  32  N.  E.  182, 
it  appeared  that  members  of  a  fire  patrol  forced  open  the  door  of  a 
building  on  fire,  and  entered  the  main  fioor  and  basement,  and  while 
using  the  elevator  the  rope  broke,  and  the  counter-weight,  which  was 
not  suitably  secured  in  its  place,  fell  and  injured  one  of  them.  The 
owner  of  the  premises  was  not  present  and  did  nothing  to  induce  the 
entry.  It  was  held  that  the  owner  of  the  building  was  not  liable  for 
the  injury,  although  the  elevator  and  its  appliances  were  not  safely 
constructed  and  maintained. 

Defective  Article — Injury  to  Third  Person — Liability  of  Manu- 
facturer.— A  manufacturer  or  builder  of  a  defective  article  is  not  liable 
for  injuries  resulting  to  third  persons,  and  not  within  the  exception 
thereto  covering  the  case  where  the  article  is  imminently  dangerous 
and  calculated  to  cause  injury.  So  held  in  Swan  v.  Jackson,  55  Hun. 
(X.  Y.),  194. 

Defective  Article — Injury  to  Person  Using  with  Consent  of  Pur- 
chaser— Liability  of  Vwidor. — The  vendor  of  an  article  of  his  own 
manufacture  is  not  liable  to  one  who  uses  it,  with  the  consent  of  the 
purchaser,  for  injuries  resulting  from  a  defect  therein,  unless  such 
article  is  in  its  nature,  imminently  dangerous.  So  held  in  Loop  v. 
Litchfield,  42  N.  Y.  351. 

Injury  to  Hirer  pf  Defectively  Constructed  Wagon — Liability  of 
Vendor. — In  Thomas  v,  Winchester,  6  N.  Y.  406,  it  is  said  in  the 
opinion:  "If  A.  build  a  wagon  and  sells  it  to  B.,  who  sells  it  to  C, 
and  C.  hires  it  to  D.,  who  in  consequence  of  the  gross  negligence  of 
A.,  in  building  the  wagon,  is  overturned  and  injured,  D.  cannot  recover 
damages  against  A.,  the  builder.  A.'s  obligation  to  build  the  wagon 
faithfully  arises  solely  out  of  his  contract  with  B.;  the  public  having 
nothing  to  do  with  it.  Misfortunes  to  third  persons,  not  parties  to 
the  contract,  would  not  be  a  natural  and  necessary  consequence  of 
the  builder's  negligence,  and  such  negligence  is  not  an  act  imminently 
dangerous  to  human  life." 

Held  Responsible. 

Failure  to  Keep  Railroad  in  Repair — Right  of  Action — General 
Property  in  Thing  Injured  SufiBcient  without  Possession. — The  duty 
to  keep  a  railroad  in  sufficient  repair,  is  a  condition  attendant  upon  the 
grant  of  the  franchise  to  construct  it  for  profit  and  enuring  to  the 
benefit  of  all  who  use  the  road.  The  right  of  action  accrues  to  who- 
ever is  injured  in  person  or  property  by  the  negligence  of  the  com- 
pany. General  property  in  the  thing  injured,  without  actual  possession, 
gives  a  right  to  sue,  and  no  doubt  one  having  a  special  interest  at  the 
moment  of  injury  might  also  sustain  an  action.  So  held  in  Cumber- 
land Valley    R.  Co.  v,  Hughes,  11  Pa.  St.  141. 

Injury  to  Car  Placed  on  Defective  Track  by  Third  Party  under 
License  Obtained  from  Railroad  in  His  Own  Name — Right  of  Owner 
to  Recover  against  Railroad. — The  owner  of  a  car,  which  was  placed 
upon  a  railroad  in  pursuance  of  a  license  or  clearance  obtained  from 
the  company  by  another  in  his  own  name,  which  other  furnished  the 
loading  and  paid  the  tolls  for  the  car  and  for  the  loading,  may  recover 
damages  in  an  action  against  the  company  for  injury  sustained  by 
the  car  while  in  the  custody  of  that  other  under  that  clearance,  in 
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consequence  of  the  insufficiency  and  bad  condition  of  the  road.     So 
held  in  Cumberland  Valley  R.  Co.  v.  Hughes,  11  Pa.  St.  141. 

Selling  Article  with  Knowledge  of  Dangerous  Defect — Liability  of 
Vendor  for  Injury  to  Third  Party.— In  Lewis  v.  Terry,  111  Cal.  39, 
43  Pac.  398,  it  is  held  that  one  who  sells  an  article  which  he  knows 
to  be  dangerous  because  of  concealed  defects  without  giving  notice  of 
its  nature  and  qualities,  commits  a  wrong,  independent  of  the  contract, 
and  is  liable  under  the  law  of  torts  to  any  other  person  who  is  not 
himself  in  fault,  though  not  in  privity  of  contract  with  him,  for  any 
injury  which  may  reasonably  be  contemplated  as  likely  to  result,  and 
which  does  in  fact  result  therefrom. 

Injury  to  Vendee's  Employee  While  Defective  Machine  Is  Again 
in  Vendor's  Charge  for  Alteration. — In  Empire  Machinery  Co.  v, 
Brady,  164  111.  58,  45  N.  E.  486,  it  is  held  that  where,  after  the  delivery 
and  acceptance  of  machinery  by  a  customer,  the  manufacturer  of 
the  same  is  again  in  charge  to  make  alterations,  he  is  liable,  while 
so  in  control,  for  injuries  to  an  employee  of  the  proprietor  tem- 
porarily assisting  him,  caused  by  improper  construction  of  the  ma- 
chinery or  his  negligent  use  thereof. 

Defective  Appliance  for  Unloading  Vessel  Furnished  by  Vendor  of 
Coal — Injury  to  Vendee's  Employee — Liability  of  Vendor. — In  Hayes 
V.  Philadelphia,  etc.,  Co.,  150  Mass.  457,  23  N.  E.  225,  an  action  for 
personal  injuries  occasioned  to  plaintiff  through  the  alleged  negli- 
gence of  the  defendant,  there  was  evidence  that  defendant,  a  coal 
company,  had  agreed  to  deliver  a  cargo  of  coal  alongside  a  customer's 
wharf;  that  according  to  the  course  of  dealing  between  them  the 
coal  was  sent  in  a  barge  fitted  up  with  masts,  stays  and  other  appli- 
ances peculiarly  adapted  for  the  unloading  of  coal  at  that  wharf,  and 
admitted  by  defendant  to  be  for  that  purpose;  that  the  customer  pro- 
ceeded as  usual  to  use  such  appliances  in  discharging  the  coal;  and 
that  plaintiff,  while  employed  by  the  customer  to  assist  in  so  doing 
was  injured  by  the  breaking  of  one  of  the  masts  by  reason  of  an  im- 
properly secured  stay.  It  was  held  that  it  was  enough  to  entitle 
plaintiff  to  recover  if  the  appliances  were  actually  intended  by  de- 
fendant to  be  used  by  its  customers  for  that  purpose,  and  if  plain- 
tiff's employer  as  such  customer  was  invited  to  use  them. 

Poison  Labeled  as  Harmless  Medicine. — ^A  dealer  in  drugs,  who 
carelessly  labels  a  deadly  poison  as  a  harmless  medicine,  and  sends 
it,  so  labelled,  in  to  the  market,  is  liable  to  any  person,  who  is  injured 
thereby;  though  it  may  have  passed  through  other  hands  by  inter- 
mediate sales,  before  it  reached  the  person  injured.  So  held  in 
Thomas  v.  Winchester,  6  N.  Y.  396. 

(3)  Must  Cause  Injury.  —  Negligence  is  not  actionable  unless  it 
causes,  as  its  natural  consequence,  damages  to  another. 

England. — Blyth  v.  Birmingham  Water  Works  Co.,  25  L.  J.  Ex.  213. 

United  States.— Harris  v.  Union  Pac.  R.  Co.   (C.  C),  13  Fed.  591. 

Colorado.— G.,  B.  &  L.  Ry.  Co.  v.  Eagles,  9  Colo.  644,  30  Am.  & 
Eng.  R.  Cas.  228,  13  Pac.  696. 

Illinois.— Gibson  v.  Leonard,  143  111.  182,  32  N.  E.  264. 

Iowa.— Poland  v.  Earhart,  70  Iowa  285,  30  N.  W.  637. 

Maine.— Jackson  v.  Castle,  82  Me.  579,  20  Atl.  237. 

Massachusetts. — Tourtellot  v.   Rosebrook,  11  Met.   (Mass.),  460. 

Michigan. — Brown  v.  Congress  &  Baker  St.  Ry.  Co.,  49  Mich.  153, 
13  X.  W.  41)4;  Thompson  v.  Flint,  etc.,  R.  Co.,  57  Mich.  300,  23  N. 
W.   820. 

Minnesota. — Lee  v.  Emery,  10  Minn.  187;  Dugan  v.  St.  Paul,  etc., 
R.  Co.,  40  Minn.  544,  42  X.  W.  538. 

Missouri. — Hudson  v.  Wabash,  etc.,  R.  Co.,  32  Mo.  App.  667;  Pal- 
mer V.  Missouri  Pac.  R.  Co.,  76  Mo.  217;  Schultz  v.  Moon,  33  Mo. 
App.   329. 

Ohio.— Baltimore  &  Ohio  R.  Co.  v.  Wheeling,  P.  &  C.  Trans.  Co., 
32  Ohio  St.  116. 
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Peimsylvanku^-Curtin  v.  Somerset,  140  Pa.  St.  70,  21  Atl.  244; 
Drake  v.  Ki«ly,  93  Pa.  St.  492;  Fleming  v.  Beck,  48  Pa.  St.  309. 

Texas. — Miller  v.  Itasca  Cotton  Seed  Oil  Co.  (Tex.  Civ.  App.),  41 
S.  W.  366;  Missouri  Pac.  Ry.  Co.  v.  Shuford,  72  Tex.  165,  10  S.  W. 
408;  Texas,  etc.,  R.  Co.  v.  McCoy,  3  Tex.  Civ.  App.  276,  22  S.  W.  926. 

West  Virginia.— Washington  v.  Baltimore  &  O.  R.  Co.,  17  W.  Va. 
190:  Blaine  v.  Chesapeake  &  Ohio  R.  Co..  9  W.  Va.  252. 

Wisconsin.— -Oliver  v.  Town  of  La  Valle,  36  Wis.  502. 

Wyoming. — Hazard  Powder  Co.  v.  Volger,  3  Wyo.  189. 

In  Bizzell  v.  Booker,  16  Ark.  308,  it  is  held  that  where  one  is  doing 
a  lawful  act — or  an  act  not  mischievous,  rash,  reckless,  or  foolish, 
and  naturally  liable  to  result  in  injury  to  others,  he  is  not  responsi- 
ble for  damages  resulting  therefrom  by  accident  or  casualty,  while  he 
is  in  the  exercise  of  such  care  and  caution  as  a  prudent  man  would 
obser\'e,  under  the  circumstances  surrounding  him,  to  avoid  injury 
to  others,  but  he  is  answerable  for  damages  resulting  from  negligence, 
or  a  want  of  such  care  and  caution  on  his  part.   . 

When  a  person  inadvertently  omits  or  fails  to  do  some  act  required 
in  the  discharge  of  a  legal  duty  to  another,  whether  such  duty  arises 
from  contract  or  from  the  nature  of  the  employment  in  which  the 
person  is  engaged,  such  omission  constitutes  actionable  negligence, 
if.  as  an  ordinary  and  rational  sequence,  it  produces  damages  to  an- 
other. So  held  in  Galveston  City  R.  Co.  v.  Hewitt,  67  Tex.  473,  3  S. 
W.  705. 

Actionable  negligence  is  the  doing  of  something,  which  under  the 
circumstances  a  reasonable  person  would  not  do  or  the  omission  to 
do  something  in  discharge  of  a  le^al  duty,  which  under  the  circum- 
stances a  reasonable  person  would  do,  and  which  act  of  commission 
or  omission  as  a  natural  consequence  directly  following  produces 
damages  to  another.  So  held  in  Washington  v.  Baltimore  &  O.  R. 
Co..  17  W.  Va.  190. 

Wine  Sjpilled  by  Escaping  Boy — Liability  of  Persuer. — In  Vanden- 
burgh  V.  Truax,  4  Denio  (N.  Y.),  464,  it  appeared  that  defendant  hav- 
ing had  a  quarrel  with  a  boy  in  the  street  in  a  city  took  up  a  pick 
axe  and  followed  him  into  the  plaintiff's  store,  where  he  had  fled, 
and,  in  endeavoring  to  keep  out  of  defendant's  reach,  the  boy  ran 
against  and  knocked  out  the  faucet  from  a  cask  of  wine,  by  means 
of  which  a  quantity  of  the  wine  ran  out  and  was  wasted.  It  was  held 
that  the  defendant  was  liable  to  the  plaintiff  for  damages. 
b.   Accident — Whether  Word  May  Include  Actionable  Negligence. 

Inevitable  Accident. — Of  course,  no  one  is  responsible  for  injuries 
resulting  from  unavoidable  accident  whilst  engaged  in  a  lawful  busi- 
ness. Brown  v.  Kendall,  6  Cush.  (Mass.),  292;  Pennsylvania  &  Ohio 
Canal  Co.  v.  Graham,  63  Pa.  St.  290;  Hoffman  v.  Water  Co.,  10  Cal. 
413;  Parrot  v.  Wills,  15  Wall.  (U.  S.),  524. 

Inevitable  Accident. — In  Brown  v.  Kendall,  6  Cush.  (Mass.),  292, 
it  is  said  in  the  opinion:  "To  make  an  accident  or  casualty,  or  as  the 
law  sometimes  states  it,  inevitable  accident,  it  must  be  such  an  acci- 
dent as  the  defendant  could  not  have  avoided  by  the  use  of  the 
kind  and  degree  of  care  necessary,  to  the  exigency,  and  in  the  cir- 
cumstances in  which  he  was  placed." 

Undersigned  and  Unexpected  Event  from  Human  Agency. — In  Mor- 
ris V.  Piatt,  32  Conn.  75,  it  is  said  in  the  opinion:  "An  accident  is 
an  event  or  occurrence  which  happens  unexpectedly,  from  the  uncon- 
trollable operations  of  nature  alone,  and  without  human  agency,  as 
when  a  house  is  stricken  and  burned  by  lightening  or  blown  down 
by  tempest,  or  an  event  resulting  imdesignedly  and  imexpectely  from 
human  agency  alone,  or  from  the  joint  operation  of  both  *  *  *." 
"Accident"  Includes  Actionable  Negligence. — In  Ullman  v.  Chicago 

«N.  W.  Ry.  Co.  (Wis.),  23  Am.  &  Eng.  R.  Cas.,  N.  S..  782,  88  N.  W. 

*lf  it  is  held  that  the  meaning  of  the  word  "accident"  includes  the 

result  of  human  fault  held  to  be  actionable  negligence.     It  is  not 
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used,  ordinarily,  as  synonymous  with  "mere  accident,"  or  "purely  ac- 
cidently"  or  any  similar  term,  but  as  the  opposite  thereof.  In  this 
case  the  court  was  construing  a  contract  purporting  to  limit  the  car- 
rier's liability,  in  which  were  these  words:  "And  it  is  agreed  between 
the  owner  and  shipper  of  these  animals,  and  the  said  railway  com- 
pany, that  in  case  of  accident  resulting  in  injury  to  said  animals,  the 
value  thereof  shall  in  no  case  exceed  the  values  named  above." 

In  this  case  it  is  said  in  the  opinion:  "Thus  it  will  be  seen  that 
while  the  term  'accident'  when  ascribed  to  an  injury  to  person  or 
property  rights,  in  a  narrow  sense,  not  only  excludes  human  inten- 
tion or  expectation,  but  likewise  duty,  under  the  circumstances,  in  the 
exercise  of  ordinary  care,  to  have  anticipated  the  danger  and  guarded 
against  it;  but  it  is  treated  in  all  the  books  as  a  proper  designation  of 
occurrences  arising  from  actionable  negligence.  So  common  has  its 
use  in  that  way  become  that  law  writers  have  felt  warranted  in 
adopting  for  a  title  to  a  treatise  on  law  and  practice  in  cases  grounded 
on  negligence,  the  words.  Law  and  Practice  in  Accident  Cases?  See 
Black's  work  on  the  subject." 

Act  May  Constitute  Cause  of  Action. — In  Grant  v.  Mosely,  29  Ala. 
302,  it  is  held  that  the  term  negligence,  in  its  legal  acceptation,  in- 
cludes acts  of  omission  as  well  of  commission,  while  diligence  im- 
plies action  as  well  as  forbearance  to  act,  an  act  therefore,  which  is 
the  result  of  an  accident,  may  constitute  a  legal  cause  of  action. 

Purely  Accidental  and  Unintentional  Injury  May  Be  Cause  of  Ac- 
tion.— In  Tally  v.  Ayres,  35  Tenn.  677,  it  is  held  that  the  law  affords 
a  party  a  remedy  by  civil  action  to  recover  damages  for  an  injury 
to  his  person  or  property,  caused  either  directly  or  consequentially 
by  the  negligence,  inadvertence,  or  want  of  proper  precaution  on  the 
part  of  another,  although  such  injury  may  have  been  purely  acci- 
dental and  unintentional.  To  constitute  an  available  defense  in  such 
cases,  it  must  appear  that  the  injury  was  unavoidable,  or  the  result  of 
some  superior  agency,  without  the  imputation  of  any  degree  of  fault 
to  the  defendant;  but  the  mere  lawfulness  of  the  act  from  which  the 
injury  resulted  is  no  excuse  for  the  negligence,  unskillfulness,  or 
reckless  incaution  of  the  party. 

Negligence  Not  Necessarily  Excluded. — In  Brown,  Jud.  Interp.  415, 
it  is  said  that  it  will  not  do  to  construe  the  word  "accident"  as  neces- 
sarily excluding  negligence,  for  otherwise  there  could  never  be  an 
accident  where  any  one  is  careless. 

In  Schneider  v.  Insurance  Co.,  24  Wis.  28,  it  is  held  that  "there  is 
nothing  in  the  definition  of  the  word  'accident'  which  excludes  neg- 
ligence; that  an  accident  may  happen  from  an  unknown  cause,  but 
it  is  not  essential  that  the  cause  should  be  unknown,  it  may  be  an 
imusual  result  of  an  unknown  cause,  and  therefore  unexpected  to 
the  party;  that  accidents  often  happen  from  such  kinds  of  negli- 
gence." 

Accidents  as  Occurrences  Arising  from  the  Carelessness  of  Men. — 
In  Nave  v.  Flack,  90  Ind.  205,  the  court  said:  "The  poverty  of  lan- 
guage compels  the  use  of  words  in  different  meanings,  and  this  is 
notably  true  of  the  word  'accident'  strictly  speaking  an  accident  is 
an  occurrence  to  which  human  fault  does  not  contribute;  but  this  is 
a  restricted  meaning,  for  accidents  are  recognized  as  occurrences  aris- 
ing from  the  carelessness  of  men." 

"Purely  Accidental."— In  Henry  v.  Railway  Co.,  113  Mo.  525,  21  S. 
W.  214,  the  jury  were  instructed  that  if  the  injury  to  the  plaintiff 
was  purely  accidental,  he  could  not  recover.  It  was  contended  on  the 
part  of  the  plaintiff  that  such  language  was  misleading  because  in 
the  law  of  negligence  the  word  "negligence"  and  the  word  "accident" 
are  used  synonymously.  The  court  concided  with  that  view,  yet  held 
that  the  instruction  was  proper  because  of  the  qualifying  word 
"purely;"  that  without  such  qualification  "accident,"  referring  to  an 
occurrence  caused  by  human  agency,  might  suggest  precedent  neg- 
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ligcnce:  and  that  to  use  such  qualifying  word  with  the  word  "acci- 
dent" is  well  understood  to  exclude  negligence  or  carelessness. 

"Mere  Accident." — In  Sawyer  v.  Railroad  Co.,  37  Mo.  240,  an  in- 
struction to  a  jury  was.  accurate  where  the  court  spoke  of  "mere 
accident"  as  not  actionable,  putting  the  decision  on  the  ground  that 
the  word  "mere"'  differentiated  a  nonactionable  from  an  actionable 
occurrence,  the  former  being  referred,  for  the  proximate  cause,  to 
mere  chance,  and  the  latter  to  want  of  legal  care  on  the  part  of  a 
responsible   person. 

Negligence  Established  by  Occurrence  of  Accident. — In  Buckmas- 
ter  V.  Railway  Co.,  108  Wis.  353,  84  N.  W.  843,  it  is  said  in  the 
opinion:  "If  the  accident  be  one  which  could  happen  only  through 
decedent's  negligence,  then,  of  course,  the  accident  itself  establishes 
such  negligence." 

Word  Held  Inapplicable.— In  McCarty  v.  Railroad  Co.,  30  Pa.  St 
247.  the  term  "accident"  was  held  inapplicable  to  an  occurrence  re- 
sulting from  negligence,  but  that  the  use  thereof,  in  speaking  of  an 
event  causing  damage  to  a  person  for  which  no  one  was  liable,  was- 
proper  cause  of  the  following  explanatory  clause,"  a  circumstance 
over  which  they  could  have  no  control." 

Degrees  of  Negligence. — Common-law  authorities,  generally,  state 
that  there  are  no  degrees  of  negligence.  See  Wharton  on  Negligence, 
344;  Sherman  and  Redtield  on  Negligence,  48;  Coolcy  on  Torts,  03 1; 
New  World  (Steamboat  )  v.  King,  16  How.  (U.  S.),  469;  Chicago, 
B.  &  Q.  R.  Co.  V,  Johnson,  103  111.  512;  Terre  Haute  &  I.  R.  Co.  v. 
Graham,  95  Ind.  286;  New  York  Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
lU.  S.),  357;  Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S.  495;  Reed  v. 
Western  Union  Tel.  Co.,  135  Mo.  661,  37  S.  W.  904;  McAdoo  v.  Rich- 
mond, etc.,  R.  Co..  105  N.  Car.  140,  11  S.  E.  316;  Beal  v.  South  Devon 
R.  Co.,  3  H.  &  C.  (Eng.),  337. 

In  New  World  (steamboat)  v.  King,  16  How.  (U.  S.),  469,  it  is 
said  in  the  opinion:  "It  may  be  doubted  if  these  terms  (slight,  or- 
dinary and  gross  negligence)  can  be  usefully  applied  in  practice. 
Their  meaning  is  not  fixed  or  capable  of  being  so.  One  degree  may 
be  confounded  with  another,  but  it  is  quite  impracticable  to  dis- 
tinguish them.  Their  signification  necessarily  varies  according  to 
circumstances,  to  whose  influences  the  courts  have  been  obliged  to 
yield,  until  there  are  so  many  real  exceptions  that  the  rules  them- 
selves can  scarcely  be  said  to  have  a  general  operation." 

Smith  on  Negligence. — In  Smith  on  Negligence,  20-21,  the  author 
says:  "The  truth  is  that  the  words  'gross,'  'ordinary,'  and  'sli^'ht,' 
however  useful  in  the  simpler  classification  of  the  Roman  Law,  and 
used  with  the  more  exact  precision  of  the  Latin  languai^^c,  have  be- 
come vague  and  misleading  in  the  English  cases  and  text  books,  and, 
indeed,  are  sometimes  used  merely  to  express  strong  fcolini^  with 
respect  to  the  particular  action  being  tried.  It  is  submitted  that  the 
best  test  of  whether  an  act  is  culpably  negligent  in  the  particular 
case  is  to  inquire  whether  there  was  a  duty  to  exercise  ordinary  care, 
or  something  more  or  less  than  ordinary  care,  incumbent  upon  the 
party,  and  whether  he  had  reasonably  fulfilled  that  duty;  if  he  has, 
he  is  not  negligent;  if  he  has  not,  he  is  negligent.  The  words  'ordi- 
nary' and  'reasonable'  are  no  doubt  vague,  hut  the  subject  is  only 
further  obscured  by  the  introduction  of  the  w^^rds  'gross'  and  'slight,' 
because  nobody  can  really  say  what  they  mean,  though  anybody  may 
easily  give  to  them  some  peculiar  exaggerated  meaning." 

In  Terre  Haute  &  I.  R.  Co.  r.  Graham,  95  Ind.  280,  it  is  said  in  the 
opinion:  '*lf  there  is  a  middle  ground  of  liability  between  ordi- 
nary negligence  and  willfulness,  where  and  what  is  it?  If 
we  grant  that  the  terms  'gross  negligence,'  'recklessness'  and 
the  inapt  word  'wantonness,'  express  different  degrees  of  negligence, 
^till  the  charge  is  one  of  negligence,  and  is  lacking  in  the  elements  of 
willfulness  and  purpose." 

17  k  R  R— 17 
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Distinctions  Mainly  Verbal. — The  distinction  between  negligrence 
and  gross  negligence,  carelessness  and  gross  carelessness,  is  to  a 
great  extent  merely  verbal.  So  held  in  State  v,  Manchester  &  Lraw- 
rence  Railroad,  52  N.  H.  528. 

In  this  case  it  is  said  in  the  opinion:  "Although  of  late  the  distinc- 
tion between  the  degrees  of  negligence  has  been  attempted  to  be  ob- 
literated, and  the  existence  of  any  such  distinction  has  been  denied, 
and  gross  negligence  has  been  held  to  be  the  same  thing  as  neg- 
ligence, with  the  addition  of  a  vituperative  epithet — Perkins  v.  Central 
Railroad  Co.,  24  N.  Y.  196,  206;  Wells  v.  Central  Railroad  Co.,  24  N. 
Y.  181;  Smith  v.  Central  Railroad  Co.,  24  N.  Y.  222,  241;  New  World 
V.  King,  16  How.  474;  Wilson  v.  Brett,  11  Mees.  &  Wells.  113 — ^yet 
we  have  no  particular  objection  to  the  distinctions  made  by  the  civil 
law  as  well  as  the  common  law;  and  so  long  as  different  degrees  of 
care  are  required  in  different  positions,  we  see  no  objection  to  giving 
names  to  them,  and  also  to  their  corresponding  degrees  of  negligence." 
Slight  negligence  is  the  want  of  great  care  and  diligence;  ordinary- 
negligence  is  the  want  of  ordinary  care;  and  gross  negligence 
is  the  want  of  even  slight  care.  2  Kents  Com.  560,  et  seq.;  Angell  on 
Carriers,  10,  11;  Story  on  Bail.,  §§  17,  18;  Shear.  &  Redf.  on  Neg.,  §§ 
16,  17,  18.     But  the  distinction  is,  after  all,  mainly  verbal." 

Negligence  Includes  Constructive  Willfulness — Pleading. — If  an  in- 
jury is  charged  in  a  complaint  to  have  been  negligently  done,  a 
plaintiff  may  prove  any  degree  of  negligence,  although  it  may  be 
such  a  degree  as  to  make  a  case  of  constructive  or  legal  willfulness. 
So  held  in  Shumacher  v,  St.  Louis  &  S.  R.  Co.  (C.  C),  39  Fed.  174. 

Different  Degrees  Recognized. — However,  many  of  the  common- 
law  decisions,  especially  those  handed  down  in  jurisdictions  where 
the  doctrine  of  comparative  negligence  is  recognized,  attempt  to 
make,  at  least,  verbal  distinctions  between  the  different  degrees  of 
negligence. 

Ranges  between  Accident  and  Fraud. — In  Carder  v.  Heart,  3  Den. 
(N.  Y.),  232,  it  is  said  in  the  opinion:  "Negligence  in  its  various  de- 
grees, ranges   between  pure  accident  and  actual   fraud." 

Civil  Law  and  Common  Law — Same  Definitions. — In  Brand  v, 
Troy  &  S.  R.  Co.,  8  Barb.  (N.  Y.),  368,  it  is  said  in  the  opinion:  "In 
the  civil  law,  there  are  three  degrees  of  diligence;  ordinary  diligence, 
(diligentia),  extraordinary  diHgence  (exactissima  diligentia)  and 
slight  diligence  (levissima  diligentia).  In  like  manner  there  are 
three  degrees  of  fault  or  neglect;  lata  culpa,  gross  fault  or  neglect; 
levis  culpa,  ordinary  fault  or  neglect;  levissima  culpa,  slight  fault 
or  neglect:  and  the  definitions  of  these  degrees  are  precisely  the 
same  with  those  in  our  law.  (Story  on  Bailment,  §  18  Id.  §  11  to 
17;  Angell  on  Law  of  Carriers,  §  10;  Jones  on  Bailment,  supra;  2 
Kent's  Com.  560  et  seq.)" 

No  Degrees  of  Negligence  beyond  Gross  and  Slight — Gross  Neg- 
ligence a  Want  of  Slight  Diligence. — In  Chicago,  B.  &  Q.  R.  Co  v. 
Johnson,  103  111.  512,  it  is  said  in  the  opinion:  "Beyond  gross  and 
slight  there  are  no  degrees  of  negligence.  'Gross  gross,'  'grosser 
gross'  and  'grossest  gross,'  and  'slight  slight,'  'slighter  slight'  and 
slightest  slight'  are  absurd,  and  in  a  legal  sense,  impossible  terms. 
What  is  less  than  slight  negligence  the  law  takes  no  cognizance  of 
as  a  ground  of  action,  and  beyond  gross  negligence  the  law,  while 
recognizing  there  may  be  liability  for  a  trespass  because  of  a  partic- 
ular intention  to  do  wrong,  or  of  a  degree  of  willful  and  wanton  reck- 
lessness which  authorizes  the  presumption  of  a  general  intention  to  do 
wrong,  recognizes  no  degree  of  negligence.  The  definition  of  gross 
negligence  itself  proves  that  it  is  not  intended  to  be  the  subject  of 
comparison.  It  is,  'the  want  of  slight  diligence'  and  intermediate 
there  is  ordinary  negligence,  which  is  defined  to  be  'the  want  of  or- 
dinary diligence.'  Story  on  Bailments,  §  17;  Sherman  &  Redfield  on 
Negligence  (2d  Ed.)  §  17;  Cooly  on  Torts,  631;  Central  Military 
Tract  R.  R.  Co.  v.  Rockafellow,  17  111.  541." 
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WiBconsin  Decisions  Reviewed. — In  Lockwood  v.  Belle  City  Street 
R.  Co.,  92  Wis.  97,  65   X.  W.  866,   it  is   said   in  the  opinion:  "This 
court,  unlike  many  others,  has,  ever  since  the  first  year  of  its  organ- 
ization, recognized  three  degrees  of  negligence,  as  slight,  ordinary, 
and  gross.    Thus,  in  Richards  v.  Sperry,  2  Wis.  216,  in  an  opinion  by 
Whiton,  C.  J.,  the  judgment  against  the  defendant  was  reversed  be- 
cause the  trial  court  refused  to  instruct  the  jury  to  the  effect  that 
they  must  find  for  the  defendants  unless  they  found  that  they  were 
guilty  of  gross  negligence,  carelessness  or  intentional  wrong,  but  did 
give  the  instructions  with  the  word  'gross'  omitted.     In  Stucke  v.  M. 
&  M.  R.  Co.,  9  Wis.  213,  the  plaintiff^s  cow  was  negligently  allowed 
to  go  upon  the  defendant's  track,  and  Dixon,  C.  J.,  stated  the  rule 
thus:  "Where  the  facts  show  such  a  degree  of  rashness  or  wanton- 
ness on  the  part  of  the  servants  of  the  company  as  evinces  a  total 
want  of  care  for  the  safety  of  the  cattle,  or  a  willingness  to  destroy 
them,  though   such  destruction   may  not   have   been  intentional,  we 
think    *    *     *     the  company  responsible,  unless  it  appears  that  the 
plaintiff,  was  equally  negligent'     The  term  'gross  negligence'  is  fre- 
quently used  in  the  opinion.     In  Chicago  &  N.  W.  R.  Co.  v.  Goss,  17 
Wis.  248,  in  an  opinion  by  the  same  chief  justice  in  a  similar  case, 
the  same  rule  was  followed;  but  the  court  held  that  the  mere  fact 
that  the  cattle  were  trespassing  at  the  time  upon  the  track  did  not 
relieve  the   company   from   liability  for   gross   negligence    in   killing 
them,  unless  they  were  so  trespassing  with  the  owner's  knowledge  or 
through  his  neglect.     The  same  rules  were  followed  and  the  same 
distinctions  made  in  Bennett  v.  C.  &  N.  W.  R.  Co.,  19  Wis.  145;  Gal- 
pin  v,  C.  &  N.  W.  R.  Co.,  19  Wis.  604;  Fisher  v.  Farmers'  L.  &  T. 
Co.,  21  Wis.  76;  Potter  t;.  C.  &  N.  W.  R.  Co.,  21  Wis.  372,  377;  Cun- 
ningham V.  Lynesse,  22  Wis.  245;  Butler  v.  M.  &  St.  P.   R.  Co.,  28 
Wis.  487.    In  Dreher  v.  Fitchburg,  22  Wis.  675,  Mr.  Justice  Paine  re- 
viewed the  subject,  and  said:  'Negligence  has  long  been  divided  into 
three  degrees,  slight,  ordinary,  and  g£<^ss.'     He   then   defines  slight 
negligence  and  ordinary  negligence.     That  opinion  and  such  classifi- 
cation of  the  three  degrees  of  negligence  are  fully  approved  in  an 
opinion  by  Dixon,  C.  J.,  in  Ward  v.  M.  &  St.  P.  R.  Co.,  29  Wis.  144; 
and  he  therein  corrects  some  erroneous  expressions  in  some  of  the 
former  cases  above  cited.     But  the  cases  maintaining  such  distinction 
are  too  numerous  to  mention.     A  certain  class  of  them  as  to  what 
constitutes  gross  negligence,  were  cited  by  Mr.  Justice  Taylor  in  an 
elaborate  opinion  in  Annas  v,  M.  &  N.  R.  Co.,  67  Wis.  46,  61,  30  N. 
W.  282.    See  also,  Schmolze  v.  C,  M.  &  St.  P.  R,  Co.,  83  Wis.  659,  53 
X.  W.  743;  Lynch  v.  N.  P.  R.  Co.,  84  Wis.  352,  54  N.  W.  610." 

Jones  on  Bailment. — With  regard  to  the  degrees  of  care  which  are 
recognized  in  the  law.  Sir  William  Jones  says,  "there  are  infinite 
shades  from  the  slightest  momentary  thought  or  transient  glance  of 
attention  to  the  most  vigilant  anxiety  and  solicitude.  And  in  like 
manner  there  are  infinite  shades  of  fault  or  neglect,  from  the  slightest 
inattention  or  momentary  absence  of  mind,  to  the  most  reprehensible 
supineness  and  stupidity;  and  these  are  the  omissions  of  the  before 
mentioned  degrees  of  diligence,  and  are  exactly  correspondent  with 
them.    (Jones  on  Bailment,  5  et  seq.) 

Civil  Law — Common  Law — Distinctions  Recognized. — The  civil  law 
affirms  the  existence  of  three  degrees  of  negligence — slight,  ordinary 
and  gross.  The  distinction  between  these  degrees  of  negligence  has 
been  repeatedly  recognized  in  the  courts  of  common  law,  the  term 
negligence  including  all  the  grades.  Sherman  &  Redfield  on  Neg- 
ligence, §  16. 

a.  Slight  Care. 

Slight  negligence  is  the  failure  to  use  that  degree  of  care  in  the 
performance  of  a  duty  which  persons  of  extraordinary  prudence  are 
accustomed  to  use.  Lockwood  v.  Belle  City  St.  R.  Co.,  92  Wis.  97,  65 
N.  W.  866. 
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Slight  neglect  may  be  culpable.  So  held  in  City  of  Lexington  w. 
Lewis's  Adm'x,  10  Bush.  (Ky.),  677. 

But  in  Chicago  City  Ry.  Co.  v,  Dinsmore,  .162  111.  658,  44  N.  E. 
887,  it  is  held  that  slight  negligence  is  compatible  with  the  exercise 
of  ordinary  care. 

And  in  Simpkins  v,  Columbia  &  Greenville  R.  Co.,  20  S.  Car.  259, 
19  Am.  &  Eng.  R.  Cas.,  467,  it  is  said  in  the  opinion:  **Now  there  are 
but  few  cases  where  that  minute  and  scrupulous  attention,  referred 
to  above  in  the  first  class,  is  required  by  the  law,  and  consequently 
but  few  cases  where  slight  negligence  can  be  made  the  foundation 
for  an  action  for  damages.  All  that  the  law  requires,  as  a  general 
rule  is  that  sort  of  care  which  prudent  men,  influenced  by  personal 
interest,  ordinarily  bestow  on  their  business  and  conduct,  and  it  is 
the  absence  of  this  kind  of  care  which  in  most  cases  gives  rise  to 
actions  at  law.  This  of  course  includes  the  third  class,  where  there 
is  not  even  the  care  of  the  reckless  and  indifferent." 

Want  of  Extraordinary  Care — Injuries  from  Defective  Highway. — 
In  Griffin  v.  Town  of  Willow,  43  Wis.  509,  it  is  held  that  it  is  the  set- 
tled law  of  Wisconsin,  that  "slight  negligence"  is  not  a  slight  want 
of  ordinary  care,  but  merely  a  want  of  extraordinary  care;  and  such 
negligence  on  plaintiff's  part  will  not  prevent  a  recovery  for  in- 
juries caused  by  a  defective  highway.  See  also,  Dreher  v,  Fitchburg, 
22  Wis.  675;  Ward  v.  Railway  Co.,  29  Wis.  144;  Hammond  v,  Mukwa, 
40  Wis.  35;  Otis  v.  Town  of  Janesville,  47  Wis.  422,  2  N.  W.  783. 

"Slight  Negligence*'  Should  Not  Be  Used  in  Instruction. — Such 
expressions  as  "slight  negligence"  and  "slight  want  of  ordinary  care" 
should  never  be  used  in  instructions  to  juries,  as  such  expressions 
tend  to  obscure  and  confuse  what  should  be  stated  in  plain  and  con- 
cise language.  So  held  in  Omaha  St.  R.  Co.  v.  Craig,  39  Neb.  601,  5S 
N.  W.  209. 

b.  Gross  Negligence. 

(1)    Definitions  Held  to  Be  Correct. 

ENGLAND. 

Gross  Mere  Word  of  Description. — Gross  is  a  mere  word  of  descrip- 
tion. Grill  V,  General  Iron  Screw  Collier  Co.  (Eng.),  L.  R.,  C.  P.  I. 
1865-66. 

UNITED  STATES. 

No  Such  Legal  Degree  of  Negligence  as  Gross. — In  Purple  v. 
Union  Pac.  R.  Co.  (C.  C.  A.),  3  R.  R.  R.  711,  26  Am.  &  Eng.  R.  Cas., 
N.  S.,  711,  144  Fed.  123,  it  is  held  that  it  is  not  error  to  refuse  to  in- 
struct the  jury  that  a  defendant  is  guilty  of  gross  negligence  as  dis- 
tinguished from  ordinary  on  the  one  hand,  and  willful,  or  reckless 
nc.crligence  on  the  other,  because  there  is  no  such  legal  degree  of 
negligence  as  "gross"  negligence.  The  word  "gross"  in  this  connec- 
tion is  a  mere  epithet  used  to  characterize  one  of  the  two  legal  classes 
of  negligence  mentioned. 

Merely  Absence  of  Care  Required  by  Circumstances. — In  Milwau- 
kee, etc.,  R.  Co.  V.  Arms,  91  U.  S.  495,  it  is  said  in  the  opinion: 
"GrOvSs  negligence  is  a  relative  term,  it  is  doubtless  to  be  understood 
as  meaning  a  greater  want  of  care  than  is  implied  by  the  term  'ordi- 
nary negligence,'  but  after  all  it  was  only  the  absence  of  the  care 
required  under  the  circumstances." 

In  this  case  it  is  said  in  the  opinion:  "Some  of  the  highest  English 
courts  have  come  to  the  conclusion  that  there  is  no  intelligible  dis- 
tinction between  ordinary  and  gross  negligence.  Redf.  Car.,  §  376. 
Lord  Cranworth,  in  Wilson  v.  Brett  (11  M.  &  W.  113),  said  that 
gross  negligence  was  ordinary  negligence  with  a  vituperative  epithet; 
and  the  Exchequer  Chamber  took  the  same  view  of  the  subject. 
Beal  V.  South  Dewon  Railway  Co.,  3  H.  &  C.  327.  In  the  Common 
Pleas,  Grill  v.  General  Iron  Screw  Collier  Co.  (L,aw  Reps.,  C.  P.  I., 
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1865-66)  was  heard  on  appeal.  One  of  the  points  raised  was  the 
supposed  misdirection  of  the  Lord  Chief  Justice,  because  he  made 
no  distinction  between  gross  and  ordinary  negligence.  Justice  Willes 
in  deciding  the  point,  after  stating  his  agreement  with  the  dictum 
of  Lord  Cranworth,  said:  'Confusion  has  arisen  from  regarding  **neg- 
ligence"  as  a  positive  instead  of  a  negative  word.  It  is  really  the 
absence  of  such  care  as  it  was  the  duty  of  the  defendant  to  use. 
"Gross"  is  a  word  of  description;  and  it  would  have  been  only  intro- 
ducing a  source  of  confusion  to  use  the  expression  "gross  negligence" 
instead  of  the  equivalent,  a  want  of  due  care  and  skill  in  navigating 
the  vessel,  which  was  again  and  again  used  by  the  Lord  Chief  Justice 
in  his  summing  up.' " 

Failure  to  Exercise  Care  Required  by  Law. — ^A  party  is  guilty  of 
gross  negligence  if  he  fails  to  exercise  the  care  required  of  him  by 
the  law.  This  care  required  by  the  law  is  such  care  as  is  necessary 
under  the  circumstances  to  secure  the  protection  of  the  lives,  per- 
sons, and  property  of  other  persons.  So  held  in  Shumacher  v.  St. 
Louis  &  S.  F.  R.  Co.  (C.  C),  39  Fed.  174. 

Conscious  Indifference  to  Consequences — Constructive  Willfulness. 
—Gross  negligence  is  the  absence  of  the  care  necessary  under  the 
circumstances  to  secure  protection  to  life,  person,  and  property. 
The  entire  absence  of  that  prudent  and  proper  care  necessary  to 
render  safe  life,  person,  and  property;  and  the  failure  to  exercise 
such  care  shows  a  conscious  indifference  to  consequences,  which 
make  a  state  of  case  in  which  there  is  a  constructive  or  legal  will- 
fulness. So  held  in  Shumacher  v.  St.  Louis  &  S.  F.  R.  Co.  (C.  C), 
39  Fed.  174. 

Gross  Negligence  as  Willtulness. — An  act  characterized  by  a  high 
degree  of  negligence,  or  as  it  is  familiarily  called  "gross  negligence," 
is  the  counterpart  of  a  willful  act.  When  the  danger  is  very  great, 
and  the  care  to  prevent  disaster  is  very  slight,  or  none  at  all,  the 
neglect  becomes  a  willful  act  in  law.  So  held  in  Shumacher  v.  St. 
Louis  &  F.   R.   Co.    (C.   C),  39   Fed.   174. 

Care  Used  by  Person  Habitually  Negligent. — Gross  negligence  is 
that  want  of  care  which  a  person  habitually  careless  and  negligent 
would  exercise  in  business  transactions.  So  held  in  White  v.  Western 
Union  Telegraph  Co.  (C.  C),  14  Fed.  710. 

ALABAMA. 

May  Be  Equivalent  to   Recklessness,  Wantonness  or  Intentional 

Wrong.— So  held  in  Alabama  Great  S.  R.  Co.  v.  Hill,  90  Ala.  71,  8 
So.  90,  44  Am.  &  Eng.  R.  Cas.  441. 

FLORIDA. 

May  Not  Include  Wantonness  or  Recklessness. — The   use  of  the 

expression  "gross  negligence"  in  a  charge  to  a  jury  does  not  of  itself 
define,  nor  does  it  include  only,  that  extreme  degree  of  negligence 
which  is  wanton  or  reckless  of  its  injurious  consequences.  So  held 
in  Florida  So.  Ry.  Co.  v.  Hirst,  30  Fla.  1,  11  So.  506. 

In  Florida  Cent.  &  P.  R.  Co.  v.  Foxworth  (Fla.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  469,  it  is  held  that  the  use  of  the  term  "gross  negli- 
gence," in  a  charge  to  the  jury,  where  other  instructions  recognize 
contributory  negligence  as  a  ground  for  apportioning  damages,  and 
the  jury  are  instructed  not  to  give  exemplary  damages,  does  not  of 
itself  define,  nor  does  it  include  that  extreme  degree  of  negligence 
which  is  wanton,  or  reckless  of  injurious  consequences. 

Punitive  Damages — Gross  Negligence  Used  as  Equivalent  of  Inten- 
tonal  Violation  of  Rights  of  Others.— In  Florida  So.  Ry.  Co.  v. 
Hirst,  30  Fla.  1,  11  So.  506,  it  is  held  that  exemplary  damages  can 
be  allowed  in  cases  of  negligence,  only  where  the  negligence  is  of 
a  gross  and  flagrant  character  evincing  reckless  disregard  of  human 
life,  or  of  the  safety  of  persons  exposed  to  its  dangerous  effects;  or 
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there  is  that  entire  want  of  care  which  would  raise  the  presumption 
of  conscious  indifference  to  consequences,  or  which  shows  wanton- 
ness, or  recklessness,  or  a  grossly  careless  disregard  of  the  safety 
and  welfare  of  the  public,  or  that  reckless  indifference  to  the  rig^hts 
of  others  which  is  equivalent  to  an  intentional  violation  of  them.  As 
"gross  negligence"  is  not  confined  to  this  extreme  degree  of  negli- 
gence, it  is  not  proper  to  charge  a  jury  simply  that  gross  negligence 
will  justify  the  imposition  of  such  damages. 

GEORGIA. 

Conduct  of  Every  Man  of  Common  Sense,  However  Inattentive. — 

In  Seaboard  &  R.  R.  Co.  v.  Cauthen  (Ga.),  2  R.  R.  R.  513,  25  Am. 
&  Eng.  R.  Cas.,  N.  S.,  513,  41  S.  E.  653,  it  is  held  that  gross  negli- 
gence, as  defined  by  section  2900  of  the  Civil  Code  of  Georgia,  "is 
the  want  of  that  care  which  every  man  of  common  sense,  how  inatten- 
tive soever  he  may  be,  takes  of  his  own  property;"  and  that  a  court, 
in  undertaking  to  give  to  a  jury  this  definition  should  not  omit  the 
words  "how  inattentive  soever  he  may  be." 

ILLINOIS. 

In  Chicago  &  N.  W.  Ry.  Co.  v.  Chapman,  30  111.  App.  504,  it  is 
held  that  there  is  no  distinction  between  *'gross  negligence"  and  the 
"want  of  ordinary  care."  See  also,  Oppenheimer  v,  U.  S.  Express 
Co.    69   111.  62;   Boscowitz  v.  Adams   Ex.   Co.,  93   111.  623. 

Want  of  Slight  Diligence. — In  Chicago,  B.  &  Q.  R.  Co.  v,  Johnson,. 
103  111.  512,  it  is  held  that  in  applying  the  rule  that  plaintiff  may- 
recover  in  an  action  for  negligence,  notwithstanding  he  has  been 
guilty  of  contributory  negligence,  where  his  negligence  is  but  slight 
and  that  of  the  defendant  gross  in  comparison  with  each  other,  it 
must  be  understood  the  terms  "slight  negligence"  and  "gross  negli- 
gence" are  used  in  their  legal  sense,  as  defined  by  common-law  judges 
and  text  writers,  and  as  expressing  the  extremes  of  negligence,  of 
which  there  are  no  degrees.  In  giving  the  definitions  of  the  degrees 
of  negligence  the  word  "diligence"  as  used  in  that  connection,  is 
synonymous  with  "care."  So  it  is  said,  gross  negligence  is  the  want 
of  slight  diligence,  slight  negligence  is  the  want  of  great  diligence, 
and  intermediate  there  is  ordinary  negligence,  which  is  defined  to  be 
"the  want  or  ordinary  diligence."  See  also,  Jacksonville  S.  Ry.  Co. 
V.  Southworth,  135  111.  250,  25  N.  E.  1095. 

Merely  Want  of  Ordinary  Care.— In  Chicago,  W.  &  V.  Coal  Co. 
V,  Peterson,  39  111.  App.  114,  it  is  held  that  gross  negligence  is 
regarded  in  Illinois  as  merely  the  want  of  ordinary  care;  and  what 
constitutes  ordinary  care  varies  with  the  circumstances  of  each  case. 

Not  Intentional  Mischief,  Nor  a  Subject  of  Comparison. — Gross 
negligence  of  itself,  is  not,  in  law,  a  defined  and  intentional  mischief,, 
although  it  may  be  cogent  evidence  of  such  fact.  The  term  is  not 
one  which,  grammatically  at  least,  and  apparently  not  in  law,  though 
frequently  so  applied,  a  subject  of  comparison.  So  held  in  Illinois 
Cent.  R.  Co.  v.  Beard,  49  111.  App.  232. 

Justifies  Presumption  of  Willfulness  or  Wantonness. — Gross  negli- 
gence evidencing  willfulness  or  wantonness  is  such  gross  want  of 
care  and  regard  for  the  rights  of  others  as  to  justify  the  presumption 
of  willfulness  or  wantonness,  or  to  imply  a  disregard  of  the  conse- 
quences, or  a  willingness  to  inflict  injury.  So  held  in  Lake  Shore^ 
etc.,  Ry.  Co.,  139  III.  956,  29  N.  E.  692. 

Gross  Negligence  May  Amount  to  Willfulness. — So  held  in  Toledo 
W.   &  W.  Ry.  Co.  V.  Beggs,  84  111.  80. 

No  Degrees. — In  Illinois  Cent.  R.  Co.  v,  Hetherington,  83  111.  510,. 
it  is  held  that  there  are  no  degrees  of  gross  negligence. 

INDIANA. 
Not  Willfulness. — In   pleading,   an   averment  that  the   injury   was 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S      263 

Note 

caused  by  the  recklessness  and  gross  negligence  of  the  defendant, 
is  not  equivalent  to  a  charge  that  the  injury  was  inflicted  purposely 
or  willfully.    So  held  in  Pennsylvania  Co.  v.  Smith,  98  Ind.  42. 

KENTUCKY. 

Paflure  to  Exercise  Slight  Care. — In  Chesapeake  &  O.  Ry.  Co.  v. 

Dodge  (Ky.),  1  R.  R.  R.  561,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  561,  66 
S.  W.  606,  it  is  held  that  "gross  negligence"  was  properly  defined,  in 
an  instruction  to  the  jury,  as  the  failure  to  exercise  slight  care. 

Is  Alwa3rB  Culpable. — So  held  in  city  of  Lexington  v.  Lewis's 
.\dm'x,  10  Bush  (Ky.),  677. 

Evidence  of  Fraud. — Gross  negligence  in  the  discharge  of  a  fiduciary 
trust  is  evidence  of  fraud  and  misbehavior  in  office.  So  held  in  Com- 
monwealth V.  Rodes,  6  B.  Mon.  (Ky.),  171. 

Conduct  of  Person  of  Common  Sense  and  Reasonable  Skill,  but  of 
Careless  Habits — Self  Protection. — In  Illinois  Cent.  R.  Co.  v,  Stewart 
(Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  874,  63  S.  W.  596,  it  is  held 
that  the  trial  court  properly  defined  gross  negligence  to  be  "the 
failure  to  take  such  care  as  a  person  of  common  sense  and  reason- 
able skill  in  like  business,  but  of  careless  habits,  would  observe  in 
avoiding  injury  to  his  own  person  or  life  under  circumstances  of 
equal  or  similar  danger."  See  also,  Chesapeake  &  O.  Ry.  Co.  v. 
Board  (Ky.),  10  R.  R.  R.  701,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  701. 

Absence  of  Slight  Care  in  Management  of  Train. — The  absence  of 
slight  care  in  the  management  of  a  railroad  train  is  gross  negligence. 
So  held  in  Louisville  &  X.  R.  Co.  v.  Mitchell,  87  Ky.  327,  8  S.  W.  706. 

Absence  of  Slight  Care — Care  in  Managing  Railroad  Train,  or  in 
Keeping  Track  in  Repair. — In  Maysville  &  Lexington  R.  R.  Co.  v. 
Herrick,  76  Ky.  122,  it  is  said  in  the  opinion:  ''The  term  'willful 
neglect'  was  introduced  into  the  jurisprudence  of  this  state  by  the 
act  of  March  10,  1854,  and  it  has  always  been  in  the  construction  of 
that  act  that  this  court  has  held  it  necessary  to  show  a  state  of  case 
quasi  criminal  in  its  nature,  to  authorize  the  recovery  of  punitive 
damages.  This  a  common-law  proceeding  to  recover  damages  for 
a  personal  injury  not  resulting  in  death,  and  punitive  damages  were 
recoverable,  if  the  proof  showed  that  the  company  failed  to  use 
such  diligence  to  keep  its  railroad  bridge  in  repair  as  careless  and 
inattentive  persons  usually  .exercise  in  the  prosecution  of  the  same, 
or  of  business  of  like  character.  The  absence  of  slight  care  in  the 
management  of  a  railroad  train,  or  in  keeping  a  railroad  track  in 
repair,  is  gross  negligence;  and  to  enable  a  passenger  to  recover 
punitive  damages,  in  a  case  like  this,  it  is  not  necessary  to  show 
the  absence  of  all  care,  or  reckless  indifference  to  the  safety  of  *  *  * 
passengers  or  'intentional  misconduct'  on  the  part  of  the  agents  and 
officers  of  the  company." 

Intentional  Wrong  or  Recklessness — Magna  Culpa  of  Civil  Law. — 
In  Louisville  &  X.  R.  Co.  v,  Robinson,  67  Ky.  507,  it  is  said  in  the 
opinion:  "Gross  neglect  is  either  an  intentional  wrong,  or  such  a 
reckless  disregard  of  security  and  right,  as  to  imply  bad  faith,  and, 
therefore,  squints  at  fraud,  and  is  tantamount  to  the  magna  culpa 
of  the  civil  law  which,  in  some  respects,  is  quasi  criminal."  But  this 
case  was  expressly  overruled  in  Louisville  &  X.  R.  Co.  v.  McCoy, 
81  Ky.  403. 

FaUore  to  Use  Care  of  Person  of  Careless  Habits. — In  Louisville 
&  X.  R.  Co.  v.  McCoy,  81  Ky.  403,  it  is  said  in  the  opinion:  **In  the 
management  of  a  railroad,  or  any  department  thereof,  gross  neglect 
is  the  failure  to  take  such  care  as  a  person  of  common  sense  and 
reasonable  skill  in  like  business,  but  of  careless  habits,  would  observe 
in  avoiding  injury  to  his  own  person  or  life  under  circumstances  of 
equal  or  similar  danger  to  those  which  may  be  under  investigation." 

Management  of  Railroad. — In  Macon  v.  Paducah  St.  Ry.  Co.  (Ky,), 
22  Am.  &  Eng.   R.   Cas.,  X.   S.,  614,  62  S.   W.  496,   it  is  said  in  the 
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opinion:    "The  definition  given  by  the  court  of  gross  negligence   in 
instruction    No.   1  is  erroneous,  and  in  conflict  with  the  opinion    of 
the  court  in  Railroad  Co.  v,  McCoy,  81  Ky.  411.     In  that  case   the 
court  below  gave  the  following  instruction:    'The  court  instructs  the 
jury  that  gross  negligence  is  that  degree  of  negligence  which  indicates 
intentional   wrong  to  others,  or   such  a  reckless  disregard   of   their 
security  or  rights  as  to  imply  bad  faith.'     This  court  expressly  held 
that  the   foregoing  instruction  was  erroneous,  and  recognizing  that 
a  similar  instruction  had  been  sustained  in  the  case  of  Railroad   Co. 
V.  Robinson,  4  Bush.  509,  expressly  overruled  the  last  named  case  in 
so   far   as    it   sustained    such    a   definition   pf   gross    negligence.      In 
further  discussion  of  the  question  this  court  referred  to  the  decision 
of  Railroad  Co.  v.  Herrick,  13  Bush.  127,  which  said  *that  punitive 
damages   were   recoverable   if  the  proof  showed   that   the   company 
failed  to  use  such  diligence  in  keeping  its  railroad  bridge  in   repair 
as  careless  and  inattentive  persons  usually  exercise  in  the  prosecution 
of  the  same  or  of  business  of  like  character;'  that  'the  absence    of 
slight  care  in  the  management  of  a  railroad  train  or  keeping  a  rail- 
road track  in  repair  is  gross  negligence;'  and  that  it  was  not  necessary 
to  show  the  'absence  of  all  care,  reckless  indifference,  or  intentional 
misconduct,  to  make  out  gross  neglect.     These  alleged  definitions  of 
gross  neglect  are,  rather  the  statement  of  instances  showing  gross 
neglect  than  a  definition  embracing  every  state  of  facts  constituting 
such  neglect.     It  is  certainly  true,  in  the  management  of  a"  railroad, 
that  the  absence  either  of  all  care,  or  the  loosest  degree  of  care,  or 
of  slight  care,  is  gross  neglect;  but  it  does  not  follow  that  the  pres- 
ence  or  exercise   of  slight  care  in  the   general  sense   and  ordinary 
application  thereof  in  matters  of  little  or  no  peril  to  life  negatives 
the  existence  of  gross  neglect  charged  in  the  management  of  a  rail- 
road where  human  life  is  constantly  in  more  or  less  danger.*     The 
court  further  said:  'In  the  management  of  a  railroad,  or  any  depart- 
ment thereof,  gross  neglect  is  the  failure  to  take  such  care  as  a  per- 
son of  common   sense  and  reasonable   skill  in  like  business,  but   of 
careless  habits,  would  observe  in  avoiding  injury  to  his  own  person 
or  life  under  circumstances  of  equal  or  similar  danger  to  those  which 
may  be  under  investigation.' " 

MAINE. 

Bailments. — In  Tracy  v.  Wood,  3  Mason  (Me.),  123,  it  is  said  in 
the  opinion:  "Where  there  is  a  want  of  that  care,  w^hich  men  of 
common  sense,  however  inattentive,  usually  take,  or  ought  to  be  pre- 
sumed to  take  of  their  property,  that  is  'gross  negligence.*  " 

MARYLAND. 

Omission  of  Care  Exercised  by  Thoughtless  Men  for  Their  Own 
Property — Implied  Malice. — In  Brannon  v.  Baltimore  &  Ohio  R.  Co., 
24  Md.  108,  it  is  said  in  the  opinion:  "Gross  negligence  is  a  technical 
term;  it  is  the  omission  of  that  care  which  even  inattentive  and 
thoughtless  men  never  fail  to  take  of  their  own  property,  it  is  a 
violation  of  good  faith.  Angel  on  Carriers,  §  10.  It  implies  malice 
and  evil  intention.  Hence  in  all  questions  of  punitive  or  vindictive 
damages,  the  intention  of  the  defendants  is  a  material  consideration. 
'What  is,  and  what  is  not  gross  negligence,  is  often  a  mixed  question 
of  law  and  fact.'  Angel  on  Carriers,  §§  22,  27;  Pierce  on  Railroads, 
282,  283." 

MASSACHUSETTS. 

More  than  Want  of  Ordinary  Care. — The  term  "gross  negligence," 
as  used  in  Mass.  St.  1886,  c.  140,  giving  a  right  of  action  against  a 
street  railway  corporation  for  causing  the  death  of  a  person,  means 
something  more  than  a  want  of  ordinary  care.  So  held  in  Galbraith 
V,  West  End.  St.  Ry.,  165  Mass.  572,  43  N.  E.  501. 
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In  this  case  it  is  said  in  the  opinion:  "The  plaintiff  contends  that 
the  word  'gross'  has  no  more  effect  than  the  word  *due'  or  'ordi- 
nary.' But  while  this  view  has  been  adopted  in  some  jurisdictions,  it 
has  never  been  the  law  here.  The  term  'gross  negligence'  means 
something  more  than  a  want  of  ordinary  care.  It  is  used  not  only  in 
the  statute  of  1886,  c.  140.  but  also  in  the  Pub.  Sts.  c.  73,  §  6;  c.  1112, 
§  212;  c.  202,  §  34.  See  Copley  v.  New  Haven  &  Northhampton  Co., 
136  Mass.  6;  Debbins  r.  Old  Colony  Railroad,  154  Mass.  402,  404, 
28  N.  E.  274;  Sullivan  v.  New  York,  New  Haven  &  Hartford  Railroad, 
154  Mass.  524,  28  N.  E.  911;  Manley  v.  Boston  &  Maine  Railroad,  159 
Mass.  493,  34  N.  E.  951;  Mullen  v,  Springfield  Street  Railway,  164 
Mass.  450,  41   N.   E.   664. 

MICHIGAN. 

Intentional  Omission  of  Duty  in  Reckless  Disregard  of.  Conse- 
quences.— The  term  *'gross  negligence,"  when  referred  to  as  authoriz- 
ing a  recovery  for  a  negligent  injury  notwithstanding  the  contributory 
negligence  of  the  plaintiff,  means  an  intentional  failure  to  perform 
a  manifest  duty  in  reckless  disregard  of  the  consequences  as  affecting 
the  life  or  property  of  another^  and  also  implies  a  thoughtless  dis- 
regard of  the  consequences,  without  the  exertion  of  any  effort  to 
avoid  them.  So  held  in  Denman  v.  Johnston,  -85  Mich.  387,  48  N.  W, 
565.  See  also,  Schindler  v,  Milwaukee  Lake  Shore  &  W.  Ry.  Co., 
87  Mich.  411,  49  N.  W.  674;  Buckley  v,  Flint  &  P.  M.  R.  Co.  (Mich.), 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

MISSOURI. 

Amounting  to  Fraud — Insurance — Refusal  to  Pay  Loss. — In  Mueller 
V,  Putman  Fire  Ins.  Co.,  45  Mo.  84,  a  suit  upon  a  policy  of  insurance, 
it  is  said  in  the  opinion:  "I  find  no  evidence  tending  to  prove  such 
gross  carelessness  or  negligence  as,  of  itself, , would  excuse  the  pay- 
ment of  the  loss."  Gross  "is  a  very  strong  word,  and  is  sometimes 
treated  as  amounting  to  fraud,  when  it  would  clearly  furnish  a 
defense." 

NEW  HAMPSHIRE. 

Equivalent  of  Fraud — Insurance — Illustrations. — In  Gove  v.  Farm- 
ers' Mutual  Fire  Ins.  Co.,  48  N.  H.  41,  it  is  said  in  the  opinion: 
**There  are  cases  of  gross  neglect  which  are,  in  law  deemed  equivalent 
to  a  fraudulent  purpose  or  design,  founded  on  the  consideration  of 
doing  nothing,  when  the  slighest  care  on  the  part  of  the  insured 
would  prevent  a  great  injury.  Judge  Shaw  supp'oses  the  case  where 
the  insured,  in  his  own  house,  sees  the  burning  coals  in  the  fireplace 
roll  down  on  his  wooden  floor,  and  does  not  brush  them  up.  This 
would  be  nonfeasance,  and  evidence  of  a  culpable  recklessness  and 
indifference  to  the  rights  of  others.  He  also  supposes  the  insured 
premises  to  take  fire,  and  the  flames  beginning  to  kindle  in  a  small 
spot,  which  a  cup  of  water  might  put  out.  This,  also  would  be  culpa- 
ble negligence,  manifesting  a  willingness  differing  little  in  character 
from  a  fraudulent  and  criminal  purpose  to  commit  injury  to  others. 
Chandler  v.  Worcester  Mut.  Fire  Ins.  Co.,  3  Cush.  328;  31  Maine 
219;  Huckins  v.  Insurance  Co.,  31  N.  H.  238;  Angell  on  Ins.,  §  130. 

NORTH  CAROLINA. 

Person  Struck  by  Train   within   Corporate   Limits — Gross   Negli- 
gence as  Mere  Want  of  Ordinary  Care — Construction  of  Verdict. — 

\yhere  plaintiff  alleged  in  his  complaint  that  he  was  returning  from 
his  place  of  business  to  his  home,  along  defendant's  track,  as  he 
had  been  in  the  habit  of  doing  for  several  years  without  objection 
from  defendant,  within  the  corporate  limits  of  the  town  of  Greens- 
boro, when,  owing  to  the  gross  negligence  of  the  defendant's  serv- 
ants, he  was  struck  from  behind  by  a  locomotive  engine,  belonging 
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to  the  defendant,  etc.,  and  thrown  from  the  track  was  thereby  much 
injured,"  and  the  jury,  in  response  to  the  first  issue,  found  that  the 
plaintiff  was  "injured  by  the  negligence  of  the  defendant,  as  alleged," 
it  was  held  that  the  verdict  meant  only  that  the  defendant,  by  failure 
to  exercise  ordinary  care,  injured  the  plaintiff.  McAdoo  v.  Richmond 
&  Danville  R.  Co.,  105  N.  Car.  140,  11  S.  E.  316. 

OHIO. 

Query. — In  Meek  v.  Pennsylvania  Co.,  38  Ohio  St.  632,  it  is  said  in 
the  opinion:  "What  is  the  meaning  of  the  term  'gross  negligence.' 
Whether  it  is  synonymous  with  the  term  *want  of  ordinary  care,*  or 
equivalent  to  fraud  or  intentional  wrong;  is  not  easily  ascertained 
from  the  books." 

SOUTH    CAROLINA. 

Recklessness. — In  Davis  z/.  Atlanta  &  C.  A.  L.  Ry.  Co.  (S.  Car.), 
3  R.  R.  R.  317,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  317,  41  S.  E.  468,  it  is 
held  that  an  instruction  that  gross  negligence  implies  the  utter  want 
or  caution  and  care,  amounting  to  recklessness,  and  a  complete  dis- 
regard of  the  care  a  man  owes  himself,  is  not  misleading. 

TENNESSEE. 

Mere  Vituperative  Epithet. — Gross  negligence  is  nothing  more  than 
negligence,  with  the  addition  of  a  vituperative  epithet.  So  held  in 
Mariner  v.  Smith,  85  Tenn.  204. 

TEXAS. 

Conscious    Indifference    to    Consequences — Morally    Criminal. — ;In 

Cotton  Press  Co.  v,  Bradley,  52  Tex.  587,  it  is  held  that  gross  negli- 
gence is  that  entire  want  of  care  which  would  raise  a  presumption 
of  a  conscious  indifference  to  consequences.  Such  indifference  is 
morally  criminal,  and  if  it  leads  to  actual  injury,  may  well  be  regarded 
as  criminal  in  law.  See  also,  Missouri  Pac.  Ry.  Co.  v.  Shuford,  72 
Tex.   165,  10  S.   W.  408. 

All  Less  Degrees  Included — Pleading. — The  term  gross  negligence 
includes  every  lesser  degree  of  negligence,  and  when  it  is  charged  in  a 
petition  to  recover  damages  for  injuries  alleged  to  have  been  caused 
thereby,  evidence  of  any  character  of  negligence  is  admissible.  So 
held  in  Hays  v.  Gainesville  St.  Ry.  Co.,  70  Tex.  602,  8  S.  W.  491. 

VERMONT. 

Good  Faith. — One  may  act  in  good  faith  and  still  be  guilty  of  gross 
negligence.     So  held  in  Lincoln  v.  Buckmaster,  32  Vt.  652. 

WISCONSIN. 

Constituted  by  No  Degree  of  Mere  Carelessness  or  Inadvertence. — 

In  Decker  v,  McSorley,  116  Wis.  643,  93  N.  W.  808,  it  is  said  in  the 
opinion:  **No  degree  of  mere  carelessness  or  inadvertence  constitutes 
gross  negligence  or  willful  misconduct.'* 

Rashness  and  Wantonness. — In  Lynch  v.  Northern  Pac.  R.  Co.,  84 
Wis.  348,  54  N.  W.  610,  it  is  held  that  rashness  and  wantonness  are 
equivalent  to  gross  negligence. 

Wanton  Recklessness  and  Disregard  of  Life  and  Property — Crimi- 
nal Negligence. — In  Annas  v.  ^Milwaukee  &  Northern  R.  Co.,  67  Wis. 
46,  30  N.  W.  282,  it  is  held  that  a  true  definition  of  gross  negligence 
is  as  follows:  "This  degree  of  negligence,  that  is  gross  negligence, 
usually  involves  the  element  of  wanton  recklessness  and  disregard 
of  life  and  of  property,  and  such  a  course  of  conduct  as  constitutes 
criminal  negligence,  and  which  makes  the  guilty  party  criminally 
liable  when  life  is  lost.  In  this  case,  in  reference  to  this  particular 
question,  in  order  to  justify  you  in  finding  that  there  was  negligence 
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here,  and  it  was  of  such  a  character  as  is  denominated  gross,  you 
must  find  the  existence  of  such  wanton  recklessness  and  disregard 
of  life  and  property  as  I  have  defined." 

Kno^edge  of  Imminent  Danger — ^Wanton  Failure  to  Prevent  In- 
jnry.— In  Lockwood  v.  Belle  City  St.  R.  Co.,  92  Wis.  97,  65  N.  W.  866, 
it  is  said  in  the  opinion:  "Where  a  person,  in  the  presence  of  imminent 
danger  to  another,  has  a  duty  to  perform  to  prevent  such  other  per- 
son from  being  injured,  and  with  knowledge  of  the  danger  and  the 
present  means  and  capacity  to  prevent  it,  rashly,  recklessly  or  wan- 
tonly fails  to  do  what  he  can  to  prevent  such  injury,  the  same  has 
been  designated  by  this  court  as  'gross  negligence.' " 

May  Be  E^ivalent  to  Willfulness. — So  held  in  Bolin  v,  Chicago, 
etc.,  Ry.  Co.,  108  Wis.  333,  84  N.  W.  808,  19  Am.  &  Eng.  R.  Cas,,  N. 
S-.  735;  Rideout  v.  Winnebago  Traction  Co.  (Wis.),  15  R.  R.  R.  416, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  416,  101  N.  W.  672. 

Willful  Misconduct. — If  a  person  injures  another,  either  actually 
or  constructively  intending  to  do  so,  the  injury  is  not  attributable 
strictly  to  negligence,  but  to  that  degree  of  misconduct  called  willful 
misconduct  in  law,  which  this  court  has  classed  as  gross  negligence. 
So  held  in  Bolin  v.  Chicago,  St.  Paul  M.  &  O.  R.  Co.,  108  Wis.  333, 
84  N.  W.  808,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  735. 

Includes  Intent,  Actual  or  Implied. — The  expression  ''gross  negli- 
gence" as  used  by  Wisconsin  Courts  includes  no  degree  of  mere 
carelessness  or  inadvertence,  however  remote  from  the  care  custom- 
arily used  by  either  the  ordinarily  careful  man  or  by  the  exception- 
ally careless  one,  unless  accompanied  by  intent,  either  actual  or  con- 
structive, to  cause  the  injury,  or  unless  the  conduct  causing  the  injury 
evinces  a  total  disregard  for  the  safety  of  persons  or  property,  so  as 
to  be  little  less  than  intentional  wrong.  So  held  in  Watermolen  v. 
Fox  River  Elec.  Ry.  &  Power  Co.,  110  Wis.  153,  85  N.  W.  663. 

In  Rideout  v.  Winnebago  Traction  Co.  (Wis.),  15  R.  R.  R.  416,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  416,  101  N.  W.  672,  it  is  held  that  the  term 
"gross  negligence"  signifies  willfulness;  that  it  involves  intent,  actual 
or  constructive,  which  is  a  characteristic  of  criminal  liability;  that 
if  one  is  guilty  of  inadvertence  causing  injury  to  another,  that  one's 
fault  is  denominated  want  of  ordinary  care,  and  that  if  one  is  guilty 
of  willful  misconduct  causing  actionable  injury  to  another,  the 
formers  fault  is  denominated  "gross  negligence." 

Docs  Not  Include  Ordinary  Negligence. — In  Rideout  z\  Winnebago 
Traction  Co.  (Wis.),  15  R.  R.  R.  416,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
416,  101  X.  W^.  672,  it  is  held  that  gross  negligence  does  not  include 
ordinary  negligence,  and  proof  of  the  former  does  not  prove,  but 
rather  disproves,  the  latter. 

Inadvertence  Not  Included. — In  Wilson  v,  Chippewa  Valley  Elec. 
R.  Co.  (Wis.),  98  X.  W.  536,  it  is  said  in  the  opinion:  "There  is 
really  no  element  of  inadvertence,  which  is  a  necessary  element  of 
negligence,  and  hence  the  term  'gross  negligence,'  as  applicable  to 
this  class  of  wrongs,  is  inaccurate.  The  conclusion  is  that  when  this 
kind  of  wrongs  is  charged,  as  in  the  present  case,  though  to  be 
called  *gross  negligence,'  it  does  not  logically  include  ordinary  negli- 
gence any  more  than  a  charge  of  ordinary  negligence  includes  inten- 
tional wrong." 

Definitions  Held  to  Be  Incorrect. 

ILLIXOIS. 

**Want  of  Ordinary  Care"  Not  Equivalent  to  "Gross  Negligences- 
Comparative  Negligence. — The  term  "want  of  ordinary  care"  used  in 
an  instruction  upon  the  rule  as  to  comparative  negligence,  is  not 
equivalent  to  the  term  "gross  negligence."  So  held  in  Chicago,  Bur- 
lington &  Q.  R.  Co.  V.  Avery,  8  III.  App.  133. 

Gross  Negligence  Distinguished  from  Willfulness. — In  Jacksonville 
S.  E.  Ry.  Co.  V.  Southworth,  135  III.  250,  25  N.  E.  1093,  an  action  for  a 
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personal  injury  sustained  while  riding  on  a  railroad  train,  defendant 
asked  the  court  to  instruct  the  jury  "that  gross  negligence  is  defined 
by  the  law  willful  or  intentional  negligence."  It  was  held  properly 
refused;  that  negligence,  even  when  gross,  is  but  an  omission  of  duty; 
that  it  is  not  necessarily  designed  and  intentional  mischief,  thoug^h 
proof  of  that  may  be  cogent  evidence  of  such  fact. 

Gross  Negligence  as  Evidencing  Disposition  to  Inflict  Injury — 
Slight  Negligence — Incorrect  Definitions. — In  Pittsburg,  C.  &  St.  L,. 
Ry.  Co.  V.  McGarth,  115  111.  172,  3  N.  E.  439,  an  action  for  alleged 
negligence  of  defendant,  an  instruction  was  asked  by  defendant,  that 
"slight  negligence  is  any  negligence  which  essentially  contributes  to 
the  injury,  gross  negligence  is  such  negligence,  only,  as  evidences  a 
disposition  to  inflict  injury  or  see  it  inflicted."  It  was  held  that  it 
was  properly  refused,  as  not  a  correct  definition  of  gross  negligence. 

Every  Failure  to  Attain  Standard  of  Ordinary  Care  Is  Not  Gross 
Negligence.— In  Stratton  v.  Central  City  Horse  Ry.  Co.,  95  III,  25,  it 
is  said  in  the  opinion:  "Negligence  is  a  failure  to  exercise  the  care 
required  by  law.  In  cases  where  the  law  requires  the  exercise  of 
ordinary  care,  and  requires  no  more,  the  slightest  failure  in  that 
regard  is  negligence.  It  is  plain  that  in  such  a  case  a  party  may  exer- 
cise some  care,  and  yet  not  so  much  care  as  men  of  ordinary  pru- 
dence would  usually  use  under  such  circumstances,  and  hence  would 
be  somewhat  at  fault;  and  it  is  plain  that  the  care,  so  exercised,  may 
vary  in  degree,  ranging  through  every  point,  from  the  least  possible 
care  which  can  be  regarded  at  all  as  care,  up  to  the  point  where  the 
care  so  exercised  falls  short  of  the  standard  of  ordinary  care  in  the 
least  possible  degree.  To  say,  then,  that  every  failure  to  attain  the 
standard  of  ordinary  care  constitutes  gross  negligence,  is  palpably  an 
error  and  one  calculated  to  mislead  a  jury." 

INDIANA. 

Not  Willfulness  as  Matter  of  Law — Defense  of  Contributory  Neg- 
ligence.— Cross  negligence  is  not  as  a  matter  of  law,  willfulness.  So 
held  in  Terre  Haute  &  I.  R.  Co.  v.  Graham,  95  Ind.  286. 

In  this  case  it  is  said  in  the  opinion:  "We  do  not  say  that  there  are 
not  degrees  of  negligence  recognized  in  the  books,  and  we  think 
there  are  cases  where  the  distinction  is  important;  such  as  cases  of 
bailments.  But  in  a  case  like  this,  where  contributory  negligence 
may  be  a  defense,  we  think  that  such  defense  is  not  controlled  br 
the  degree  of  negligence  that  may  be  charged  upon  the  company, 
whether  slight,  ordinary  or  gross.  Negligence,  whether  slight,  ordi- 
nary or  gross,  is  still  negligence;  and  when  the  company  is  charged 
with  nothing  but  negligence,  contributory  negligence  is  a  defense." 

KENTUCKY. 

Intentional  Wrong  or  Implied  Bad  Faith  Not  Necessarily  In- 
cluded— Fraud. — Neither  intentional  wrong,  nor  the  implication  of 
bad  faith,  necessarily  belongs  to  the  proper  definition  of  gross  neglect. 
A  person  may  be  guilty  of  gross  neglect  without  intending  to  do 
wrong  to  others,  or  to  act  in  bad  faith  in  the  performance  of  a  duty. 
It  is  not  equivalent  of  fraud  or  malice,  although  it  may  "furnish  evi- 
dence of  fraud"  or  may  tend  to  show  malice.  So  held  in  Louisville 
&  N.  R.  Co.  V.  McCoy,  81  Ky.  403. 

Gross  Neglect  Confounded  with  Willful  Neglect. — In  Louisville  & 
N.  R.  Co.  McCoy,  81  Ky.  403,  it  is  said  in  the  opinion:  "So  much  of 
the  case  of  L.  &  N.  R.  Co.  v.  Robinson  as  holds  that  'gross  neglect 
is  either  an  intentional  wrong,  or  such  a  reckless  disregard  of  security 
and  right  as  to  imply  bad  faith,  and  therefore  squints  at  fraud  and  is 
the  magna  culpa  of  the  civil  law,  which,  in  some  respects,  is  quasi 
criminal,'  is  overruled,  because  it  confuses  elements  of  willful  neglect, 
and  substitutes  them  for  those  of  gross  neglect." 

Intentional  Wrong — Recklessness  Implying  Bad  Faith. — The  court 
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having  instructed  the  jury  that  it  might  award  punitive  damages  if 
they  believed  defendant  was  guilty  of  gross  negligence,  it  was  error 
to  define  gross  negligence  as  "either  an  intentional  wrong  or  such  a 
reckless  disregard  of  security  and  the  right  as  to  imply  bad  faith." 
So  held  in  Macon  v.  Paducah  St.  Ry.  Co.  (Ky.),  22  Am.  &  Eng.  R. 
Cas.,  N.  S.,  614,  62  S.  W.  496. 

NORTH   CAROLINA. 

Willful,  Malicious  or  Fraudulent. — It  is  not  proper  to  treat  the  word 
"gross"  as  synonymous  with  willful,  malicious  or  fraudulent.  So  held 
in  McAdoo  v.  Richmond  &  Danville  R.  Co.,  105  N.  Car.  140,  11  S. 
E.  316. 

TEXAS. 

"Higher  Degree  of  Negligence" — Erroneous  Instruction. — In  Cot- 
ton Press  Co.  v.  Bradley,  52  Tex.  587,  it  was  held  that  a  charge  of 
the  court  which  first  assumed  a  certain  state  of  facts  as  constituting 
ordinary  negligence,  and  which  then  instructed  the  jury  that  "gross 
negligence  is  a  greater  or  higher  degree  of  negligence  than  ordinary 
negligence,"  was  erroneous  as  not  containing  a  definition  of  gross 
negligence. 

*Total  Want  of  Ordinary  Care." — It  was  error  to  define  gross  negli- 
gence as  a  total  want  of  ordinary  care.  So  held  in  Missouri  Pac.  Ry. 
Co.  V.  Shuford,  72  Tex.  165,  10  S.  W.  408. 

WISCONSIN. 

Want  of  Extraordinary  Care  Usually  Exercised  by  Extraordinarily 
Careful  Men. — In  Annas  v.  Milwaukee  &  Northern  R.  Co.,  67  Wis. 
46,  30  N.  W.  282,  it  is  said  in  the  opinion:  "We  find  nothing  in  the 
instructions  to  the  jury  which  are  objectionable,  except  the  following 
sentences:  'Gross  negligence  is  often  defined  to  be  the  want  of  extra- 
ordinary care;  ordinary  negligence  being  the  want  of  such  care  as 
men  of  prudence  exercise  in  their  own  affairs.  There  are  men  that 
are  extraordinarily  careful  and  prudent  much  beyond  the  average. 
Gross  negligence  is  the  want  of  such  extraordinary  care  as  men  of 
that  class  usually  exercise.' " 

6.    RECKLESSNESS. 

The  words  "gross"  and  "reckless,"  when  applied  to  negligence,  per 
se  have  no  legal  signification  that  imposes  other  than  simple  negli- 
gence and  a  want  of  due  ca^e.  So  held  in  Stringer  v.  Alabama  Min- 
eral R.  Co.,  99  Ala.  398,  13  So.  75. 

Reckless  and  Negligent  Synonymous. — In  Louisville  &  N.  R.  Co. 
V.  Anchors  (Ala.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  657,  it  is  held  that 
the  term  "reckless,"  when  applied  to  negligence  has  no  legal  signifi- 
cance which  imports  other  than  simple  negligence  or  want  of  due 
care. 

Collision  between  Street  Car  and  Mule — "Recklessly"  as  Meaning 
No  More  than  "Negligently." — In  Highland,  etc.,  R.  Co.  v.  Sampson, 
112  Ala.  425,  20  So.  566,  it  is  held  that  where  a  complaint  alleges  that 
a  street  railway  company  ran  its  cars  "recklessly  and  negligently" 
against  and  over  a  mule  and  wagon,  the  word  "recklessly"  means  no 
more  than  "negligently." 

Death  Caused  by  Derailment  of  Train  —  Reckless  Speed  —  Only 
Simple  Negligence  Charged. — In  an  action  to  recover  for  the  negli- 
gent killing  of  an  employee,  a  complaint  which  alleges  that  the  death 
was  caused  by  the  train  he  was  working  on  being  derailed  by  reason 
of  the  negligence  of  the  engineer,  in  running  the  train  at  a  dangerous 
and  reckless  rate  of  speed,  charges  simple  negligence  only.  So  held 
in  Alabama  G.  S.  R.  Co.  v.  Hall,  105  Ala.  599,  17  So.  176. 

Frightening  Team-- Whistle  "Needlessly"  Blown— Recklessness- 
Special  Fndings.— In  Wabash  R.  Co.  v,  Speer,  156  111.  244,  40  N.  E. 
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535,  it  is  held  that  to  the  question  whether  a  railroad  company 
needlessly  and  recklessly,  or  willfully  and  wantonly,  blew  the  whistle 
by  which  a  team  was  frightened,  an  answer  by  the  jury  simply  that 
the  whistle  was  needlessly  blown,  cannot  operate  as  a  special  finding 
that  the  whistle  was  not  blown  recklessly. 

Wanton  Disregard  of  All  Consequences. — In  Times  Pub.  Co.  v. 
Carlisle  (C.  C.  A.),  94  Fed.  773,  it  is  said  in  the  opinion:  "Recklessly 
signifies  with  a  wanton  disregard  of  all  consequences,  of  the  violation 
of  all  rights,    ♦    ♦    ♦." 

Recovery  by  Trespasser,  or  Person  Guilty  of  Contributory  Negli- 
gence.— In  Kansas  Pac.  R.  Co.  v,  Whipple,  39  Kan.  531,  18  Pac.  730, 
an  action  for  injuries  alleged  to  have  been  caused  by  defendant's  con- 
duct in  "recklessly  and  wantonly"  running  its  engine  over  plaintiff, 
it  is  said  in  the  opinion:  "In  popular  use  and  by  our  decisions,  'reck- 
lessness and  wantonness'  are  stronger  terms  than  mere  or  ordinary 
negligence,  and  therefore,  if  a  person  recklessly  or  wantonly  injures 
another,  such  person  may  be  subject  to  damages,  even  if  the  other 
party  has  been  guilty  of  some  negligence  or  is  a  trespasser." 

Recklessness  Does  Not  Necessarily  Imply  Willfulness. — In  Johnson 
V.  State,  92  Ala.  82,  9  So.  539,  it  is  said  in  the  opinion:  "Defendant 
requested  the  court  to  charge  the  jury,  'that  if  they  believed  from  the 
evidence  that  what  the  defendant  did  and  said  in  the  church,  on  the 
night  on  which  he  is  charged  with  having  disturbed  religious  worship, 
was  done  and'  said  heedlessly,  or  recklessly — ^that  is  carelessly — with- 
out thinking  of  the  probable  consequences  of  what  he  said  and  did, 
they  will  find  the  defendant  not  guilty.'  This  charge  was  refused,  and 
defendant  excepted.  We  suspect  this  charge  was  asked  on  the  sup- 
posed authority  of  Harrison  v.  State,  37  Ala.  154,  and  the  note 
appended  to  §  4033  of  the  Code.  This  is  a  misapprehension  of  the 
court's  ruling.  The  trial  court,  in  that  case,  had  instructed  the  jury, 
that  they  could  convict,  if  the  disturbance  was  either  willfully  or 
recklessly  done.  This  court  ruled  that  the  circuit  court  erred  in  giv- 
ing that  charge,  because  the  statute  punished  only  a  willful  disturb- 
ance. We  drew  a  distinction  between  the  words  willful  and  reckless, 
and  held  that  recklessness  did  not  necessarily  imply  willfulness.  A 
grossly  careless  act  may  be  characterized  as  reckless,  and  serious 
consequences  may  result  from  it,  yet,  such  consequences  would  not 
necessarily  be  willfully  brought  about.  We,  in  Harrison's  case,  simply 
asserted  that  the  word  reckless  is  not  the  synonym  of  the  statutory 
word  willful,  and,  therefore,  the  circuit  icourt  erred  in  asserting  dis- 
junctively that  it  was  enough  if  the  disturbance  was  willfully  or 
recklessly  done.  We  are  now  asked  to  declare  that,  if  there 
is  recklessness,  there  cannot  be  willfulness.  We  cannot  assent  to 
this.  An  act  may  be  careless,  heedless,  rash,  reckless,  and  still  be 
willful.  In  Kansas  Pac.  R.  Co.  v.  Whipple,  39  Kan.  531,  18  Pac.  730, 
as  action  for  damages  brought  by  the  plaintiff  for  injuries  alleged  to 
have  been  caused  by  running  defendant's  engine  'recklessly  and  wan- 
tonly over  and  upon  him,'  defendant's  counsel  contended  that  'reck- 
lessly and  wantonly'  were  not  synonymous  with  'purposely  and  will- 
fully:' and  that,  therefore,  plaintiff  meant  to  charge  defendant  with 
negligence  only;  but  the  court  held  that  'in  popular  use  and  by  our 
decisions  'recklessness'  and  'wantonness'  are  stronger  terms  than 
mere  or  ordinary  negligence,  and  therefore  if  a  person  recklessly  or 
wantonly  injuries  another,  such  person  may  be  subject  to  damages, 
even  if  the  other  party  has  been  guilty  of  some  negligence  or  is  a 
trespasser." 

Negligently  and  Recklessly  Not  Equivalent  to  Wantonly  or  Will- 
fully.— A  count  which  charges  that  the  injury  was  caused  "negli- 
gently, carelessly,  and  recklessly"  is  not  the  equivalent  of  a  charge 
that  it  was  done  "wantonly,  willfully,  or  intentionally."  So  held  in 
Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95  Ala.  413,  11  So.  262. 
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6.  WANTONNESS. 

Act  or  Omisnon. — In  Birmingham  Ry.  &  Elec.  Co.  v.  Pinckard, 
124  Ala.  372,  it  is  held  that  wantonness  involves  a  failure  to  perform 
a  duty,  and  the  failure  may  be  by  either  acts  of  omission  or  com- 
mission. See  also,  Birmingham  Ry.  &  Elec.  Co.  v.  Bowers,  110  Ala. 
328.  20  So.  345. 

Term  Wanton  as  Adding  No  Force  to  Charge  of  Careleaanesa. — 

In  Lafayette,  etc.,  R.  Co.  v.  Huffman,  28  Ind.  287,  it  is  said  in  the 
opinion:  "The  word  'wanton*  does  not  mean  willful.  It  is  defined 
by  Webster  as  follows:  'Wandering  or  roving  in  gayety  or  sport;* 
'licentious;'  'lewd;'  'extravagant,'  etc.,  the  word  adds  no  force  to  the 
charge  that  the  act  was  done  in  a  careless  manner." 

Reckless  Sport — Willfully  Unrestrained  Action. — In  Cobb  v.  Ben- 
nett, 75  Pa.  St.  330,  it  is  said  in  the  opinion:  "Is  it  wantonness  when 
a  mariner,  warned  of  a  net,  seeing  the  light  marking  its  position  and 
requested  to  avoid  it,  yet  indifferent  to  the  interests  of  the  fisher- 
man, keeps  on  his  course,  when  a  reasonable  pursuit  of  his  voyage 
would  not  be  prejudiced  by  avoiding  the  net.  Wantonness  is  reck- 
less sport,  willfully  unrestrained  action,  running  immoderately  into 
excess.  If  a  man  will  do  an  injury,  when  he  may  reasonably  avoid 
doing  so  without  inconvenience  to  himself,  can  it  be  said  he  is 
blameless?  Is  it  not  worse  than  wantonness,  is  it  not  rather  malice, 
when  he  may,  without  prejudice  to  the  reasonable  enjoyment  of  his 
own  right,  desist  from  an  injury  to  another,  and  yet  will  persist  in 
committing  it?" 

Total  Disregard  of  Rights  of  Others. — A  wanton  act  is  one  done 
in  total  disregard  of  the  rights  of  others.  So  held  in  Gosa  v.  Southern 
Ry.  (S.  Car.),  11  R.  R.  R.  693,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693. 

Must  Be  Knowledge  That  Conduct  Will  Probably  Result  in  Injury. 
—So  held  in  Alabama  G.  S.  R.  Co.  v.  Burgess,  116  Ala.  509,  22  So. 
916;  Alabama  G.  S.  R.  Co.  v.  Hall,  105  Ala.  599,  17  So.  176;  Electric 
Co.  V.  Bowers.  110  Ala.  328,  20  So.  345;  Highland  Ave.  &  B.  R.  Co. 
V.  Swope,  115  Ala.  287,  22  So.  174;  Bolin  v.  Chicago,  etc.,  Ry.  Co.,  108 
Wis.  333.  84  N.  W.  808,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  735;  Rideout  v. 
Winnebago  Traction  Co.  (Wis.),  15  R.  R.  R.  416,  38  Am.  &  Eng.  R. 
Cas.,  N.   S.,   416,   101   N.  W.   672. 

Consciousness  of  Probability  That  Conduct  Will  Result  in  Injury.^ — 
In  Electric  Co.  v.  Bowers.  110  Ala.  328,  20  So.  345,  it  is  said  in  the 
opinion:  "In  wanton  negligence,  the  party  doing  the  act  or  failing 
to  act  is  conscious  of  his  conduct,  and  without  having  the  intent  to 
injure,  is  conscious, .  from  his  knowledge  of  existing  circumstances 
and  conditions,  that  his  conduct  will  naturally  or  probably  result 
in  injury." 

Conscious  Failure  to  Exercise  Due  Care  after  Discovery  of  Peril. — 
In  Birmingham  Ry.  &  Elec.  Co.  v.  Pinckard,  124  Ala.  372,  it  is  said  in 
the  opinion:  "Wantonness,  as  has  been  defined  by  this  court,  is  the 
conscious  failure  by  one  charged  with  a  duty,  to  exercise  due  care 
and  diligence  to  prevent  an  injury  after  discovery  of  the  peril  under 
circumstances  where  he  is  charged  with  a  knowledge  of  such  peril 
and  being  conscious  of  the  inevitable  or  probable  results  of  such 
failure."  Birmingham  Ry.  &  Elec.  Co.  v.  Bowers,  110  Ala.  331,  20 
So.  345,  and  cases  there  cited  of  Ga.  Pac.  Ry.  Co.  v.  Lee,  92  Ala.  262, 
9  So.  230;  L.  &  N.  R.  Co.  v.  Webb,  97  Ala.  309,  12  So.  374;  Highland 
Ave.  &  Belt.  R.  Co.  v.  Sampson,  91  Ala.  560,  8  So.  778;  K.  C.  M.  & 
B.  R.  R.  Co.  V.  Crocker,  95  Ala.  412,  11  So.  262;  L.  &  N.  R.  Co.  v. 
Markee,  103  Ala.  160,  15  So.  511. 

Actual  Intent  to  Cause  the  Injury  Not  Essential. — In  Birmingham 
Ry.  &  Elec.  Co.  v.  Pinckard,  124  Ala.  372,  it  is  held  that  a  party 
may  be  guilty  of  wanton  misconduct  without  having  the  actual  intent 
to  do  the  thing  which  causes  the  injury.  See  also,  Birmingham  Ry. 
Elec.  Co.  V.  Bowers,  110  Ala.  328,  20  So.  345. 

Does  Not  Include  Waifulness.— So  held  in  Terre  Haute  &  I.  R. 
Co.  V.  Graham,  95  Ind.  286. 
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Wantonness  and  Recklessness  without  Intent  to  Inflict  Injury. — lo 
Highland  Ave.  &  B.  R.  Co.  v.  Robinson  (Ala.),  19  Am.  &  Eng.  R. 
Cas.,  N.  S.,  357,  it  is  held  that  while  wantonness  and  recklessness  con- 
junctively legally  import  the  same  as  intentional  wrong  in  respect 
to  the  guilty  party's  liability  for  resulting  injury,  an  act  of  his  may 
be  done  wantonly  and  recklessly,  and  an  injury  may  be  wantonly 
and  recklessly  inflicted  by  him,  without  an  intent  or  wish  on  his  part 
to  inflict  the  injury. 

Indicates  More  than  Inadvertence — Evil  Intent. — In  Watts  v.  South 
Bound  R.  Co.,  60  S.  Car.  67,  it  is  said  in  the  opinion:  "A  charge  that 
an  act  was  recklessly  and  wantonly  done  or  omitted  indicates  much 
mor^  than  inadvertence  and  implies  that  the  wrongdoer  has  a  mind 
or  spirit  which,  though  adverting  to  its  duty  and  the  consequences 
of  its  breach,  yet  in  unbridled  license  disregards  the  same.  The  lan- 
guage imports  a  conscious  failure  to  observe  due  care  from  which 
evil  intent  may  be  inferred." 

Entire  Want  of  Care  Need  Not  Be  Shown. — In  Birmingham  Ry.  & 
Elec.  Co.  V.  Pinckard,  124  Ala.  372,  it  is  held  that  while  wantonness 
may  be  inferred  from  an  entire  want  of  care,  it  does  not  follow  that 
an  entire  want  of  care  must  be  shown  to  establish  wantonness. 

Recovery  by  Trespasser,  or  Person  Guilty  of  Contributory  Negli- 
gence.— In  Kansas  Pac.  Ry.  Co.  v.  Whipple,  39  Kan.  531,  18  Pac.  730, 
an  action  for  injuries  alleged  to  have  been  caused  by  defendant's  con- 
duct in  "recklessly  and  wantonly"  running  its  engine  over  plaintiff^ 
it  is  said  in  the  opinion:  "In  popular  use  and  by  our  decisions  'reck- 
lessness' and  'wantonness'  are  stronger  terms  than  mere  or  ordinary 
negligence,  and  therefore,  if  a  person  recklessly  or  wantonly  injures 
another,  such  person  may  be  subject  to  damages,  even  if  the  other 
party  has  been  guilty  of  some  negligence  or  is  a  trespasser." 

Failure  of  Engineer  to  Use  All  Means  at  His  Command  Known  to 
Successful  Engineers  after  Discovering  PlaintifiTs  Peril. — To  consti- 
tute willful  and  wanton  negligence,  there  must  be  a  purpose  or  design 
to  inflict  the  injury,  or  a  consciousness  at  the  time  that  the  act  done 
or  committed  will  probably  or  naturally  result  in  injury;  and  a  charge 
which  instructs  the  jury  that  if,  after  discovering  plaintiff's  peril, 
defendant's  engineer  failed  to  use  all  the  means  in  his  power  known 
to  successful  engineers  to  prevent  the  injury,  he  would  be  guilty  of 
wanton  negligence,  if  by  the  use  of  such  means  he  could  have  avoided 
the  injury,  is  erroneous.  So  held  in  Highland  Ave.  &  B.  R.  Co.  v. 
Swope,    115     Ala.    287,    22    So.    174. 

In  Welch  v.  Durand,  36  Conn.  182,  where  it  is  held  that  smart 
money  may  be  allowed  as  damages  in  actions  of  tort  based  on  the 
malicious  or  wanton  misconduct  or  culpable  negligence  of  defendant, 
it  is  said  in  the  opinion:  "It  is  not  claimed  that  the  action  was  inten- 
tional or  malicious,  and  it  is  denied  that  it  was  wanton.  Although 
used  in  our  reports  in  reference  to  that  class  of  cases  'wantonness'  is 
not  alone  an  apt  word  to  describe  one  of  the  distinguishing  elements 
of  them.  It  is  not  found  in  the  old  authorities,  and  does  not  appear 
in  Tomlin's  L.  Diet.  Bouvier  has  it,  but  as  applicable  to  criminal 
law;  and  defines  it  thus:  'Criminal  Law.  A  licentious  act  of  one  man 
toward  another,  without  regard  to  his  rights;  as,  for  example,  if  a 
man  should  attempt  to  pull  off  another's  hat  against  his  will,  in  order 
to  expose  him  to  ridicule,  the  offense  would  be  an  assault,  and  if  he 
touched  him  it  would  amount  to  a  battery  (q.  v.).  In  such  case  there 
would  be  no  malice,  but  the  wantonness  of  the  act  would  render  the 
offending  party  liable  to  punishment.'  Licentiousness  is  defined  by 
him  to  be  the  doing  what  one  pleases,  without  regard  to  the  rights 
of  others.  According  to  these  definitions,  wantonness  is  active — 
action  without  regard  to  the  rights  of  others.  But  in  Lindsley  v, 
Bushnell,  15  Conn.  225,  the  term  is  applied  to  an  omission  to  act. 
In  that  case  the  owner  of  a  cart,  which   had  been  taken  from  its 
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place  and  upset  in  the  highway  by  wrongdoers,  left  it  there,  and  the 
plaintiff  was  injured  by  running  against  it." 

WiUful  Negligence. 

Willful  Negligence  an  Inapt  Phrase.— In  Belt  R.,  etc.,  Co.  v.  Mann, 
107  Ind.  92,  7  N.  E.  893.  an  action  for  personal  injuries,  it  is  said 
in  the  opinion:  "The  use  of  the  phrase  'willful  negligence,*  in  the 
connection  in  which  it  is  most  frequently  employed,  is  to  say  the 
least,  inapt.  Whatever  idea  the  word  'willful'  may  express  when  so 
used,  it  is  beyond  question  that  to  entitle  one  to  recover  for  an  injury 
to  which  his  own  negligence  may  have  contributed,  the  injurious 
act  or  omission  must  have  been  purposely  and  intentionally  com- 
mitted, with  a  design  to  produce  injury,  or  it  must  have  been  so 
committed  under  such  circumstances  as  that  its  natural  and  probable 
consequences  would  be  to  produce  injury  to  another.  There  must 
have  been  an  actual  or  constructive  intent  to  commit  the  injury. 
The  act  must  have  involved  conduct  quasi  criminal  in  character." 

Carelessness  and  Willfulness — Repugnant  Terms.— ;-Ca  re  less  n  ess  and 
negligence  in  law  are  synonyms,  and  so,  too,  are  willfully  and  inten- 
tionally, but  carelessness  and  willfulness  are  not  equivalents,  the  one 
of  the  other,  in  any  legal  sense;  they  are  repugnant  and  inconsistent 
in  their  signification  and  meaning.  So  held  in  Bindbeutal  v.  Street 
Ry  Co.,  43  Mo.  App.  463. 

"Negligence"  and  "Willfulness"  Incompatible  Terms. — In  Cleve- 
land, etc.,  R.  Co.  V.  Miller,  149  Ind.  490,  49  N.  E.  445,  it  is  said 
in  the  opinion:  "The  two  terms  ('negligence*  and  'willfulness*)  are 
incompatible.  Negligence  arises  from  inattention,  thoughtlessness, 
or  heedlessness,  while  willfulness  cannot  exist  without  purpose  or 
design.  No  purpose  or  design  can  be  said  to  exist  where  the  injurious 
act  results  from  negligence,  and  negligence  can  not  be  of  such  a 
degree  as  to  become  willfulness.  *  *  ♦  The  doctrine  of  comparative 
negligence  does  not  obtain  recognition  in  this  state  ♦  ♦  *  and 
when  willfulness  is  the  essential  element  in  the  act  or  conduct  of  the 
party  charged  with  the  wrong,  the  case  ceases  to  be  one  of  negligence. 
Willfulness  and  negligence  are  the  opposites  of  each  other;  the  former 
signify  the  presence  of  intention  and  the  latter  its  absence." 

in  Parker  v.  Pennsylvania  Co.,  134  Ind.  673,  34  N.  E.  504,  23  L. 
R.  A.  552,  it  is  held  that  negligence  and  willfulness  arc  incompatible 
terms;  that  negligence  arises  from  inattention,  thoughtlessness,  or 
heedlessness;  while  willfulness  can  not  exist  without  purpose  or 
design,  and  negligence  can  never  be  of  such  a  degree  as  to  become 
wilfulness. 

In  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E.  808, 
it  is  said  in  the  opinion:  "To  constitute  a  willful  injury,  the  act 
which  produced  it  must  have  been  intentional,  or  must  have  been 
done  under  such  circumstances  as  evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willingness  to  inflict  the  injury  complained 
of.  It  involves  conduct  which  is  quasi  criminal.  The  words  'care- 
less* and  'negligent*  used  in  conjunction,  have  not  always  been  em- 
ployed with  strict  regard  for  accuracy  of  expression.  To  say  that  an 
injury"-  resulted  from  the  negligent  and  willful  conduct  of  another,  is 
to  affirm  that  the  same  act  is  the  result  of  two  exactly  opposite 
mental  conditions.  It  is  to  affirm  at  one  breath  that  an  act  was  done 
through  inattention,  thoughtlessly,  heedlessly,  and  at  the  same  time 
purposely  and  by  design.  *  ♦  *  It  is  only  necessary  to  say  that  the 
distinction  between  cases  falling  within  the  one  class  are  not  aided 
by  importing  into  them  attributes  pertaining  to  the  other.*' 

Does  Not  Include  Inadvertence. — In  Rideout  v.  Winnebapo  Traction 
Co.  (Wis.),  15  R.  R.  R.  416,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  416,  101 
^'.  W.  672,  it  is  held  that  the  term  "negligence"  by  itself  suggests 
only  inadvertence  or  want  of  ordinary  care,  and  however  great  may 
be  the  degree  of  such  want  of  care,  so  long  as  the  element  of  inad- 
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vertence  remains,  willfulness  is  excluded.  See  also,  Terre  Haute  &  I. 
R.  Co.  V.  Graham,  95  Ind.  286;  Louisville  &  N.  R.  Co.  v.  Markee,  103 
Ala.  160,  15  So.  511. 

Intent  to  Inflict  Injury. — To  constitute  willful  negligence  there 
must  be  a  purpose  or  design  to  inflict  the  injury,  and  a  consciousness 
at  the  time  that  the  act  done  or  omitted  will  probably  or  naturally 
result  in  injury. 

Alabama.— Alabama  G.  S.  R.  Co.  v.  Burgess,  116  Ala.  509,  22  So. 
913;  Alabama  G.  S.  R.  Co.  z/.Hall,  105  Ala.  599, 17  So.  176;  Electric  Co.  r. 
Bowers,  110  Ala.  328,  20  So.  345;  Highland  Ave.  &  B.  R.  Co.  v.  Swope, 
115  Ala.  287,  22  So.  174;  Kansas  City,  M.  &  B.  R.  Co.  v.  Crocker,  95 
Ala.  413,  11  So.  262. 

Florida.— Florida  So.  Ry.  Co.  v.  Hirst,  30  Fla.  1,  11  So.  506. 

Illinois.— Chicago  &  E.  I.  R.  Co.  v.  Hedges,  105  111.  398,  25  Am.  & 
Eng.  R.  Cas.  550;  Illinois  Cent.  R.  Co.  v.  Hetherington,  83  III.  510; 
Jacksonville  S.  Ry.  Co.  v.  Southworth,  135  III.  250,  25  N.  E.  1093; 
Stratton  v.  Central  City  Horse  Ry.  Co.,  95  111.  25. 

Indiana.— Cleveland,  etc.,  R.  W.  Co.  v.  Miller,  149  Ind.  490.  49  N, 
E.  445;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bryan,  107  Ind.  51,  7  N.  E. 
808;  Parker  v.  Pennsylvania  Co.,  134  Ind.  673,  34  N.  E.  504,  23  L.  R- 
A.  552;  Pennsylvania  Co.  v.  Smith,  98  Ind.  42. 

Kansas. — Louisville  &  N.  R.  Co.  v.  Anchors  (Ala.),  11  Am.  &  Eng. 
R.  Cas.,  N.  S.,  657. 

Kentucky. — Kentucky  Cent.  R.  Co.  v.  Gastineau's  Adm'r,  83  Ky. 
119;  Louisville  &  N.  R.  Co.  v,  McCoy,  81  Ky.  403. 

Missouri. — Bindbeutal  v.  Street  Ry.  Co.,  43  Mo.  App.  463. 

South  Carolina.- Gosa  v.  Southern  Ry.  (S.  Car.),  11  R,  R.  R.  693, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  693,  45  S.  E.  810. 

Wisconsin. — Rideout  v.  Winnebago  Traction  Co.  (Wis.),  15  R.  R, 
R.  416,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  416,  101  N.  W.  672;  Bolin  v. 
Chicago,  etc.,  Ry.  Co.  (Wis.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  735. 

In  Gosa  v.  Southern  Ry.  (S.  Car.),  11  R.  R.  R,  693,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  693,  45  S.  E.  810,  it  is  held  that  a  willful  act,  in  an 
action  for  negligence,  means  an  act  showing  that  a  person  intended 
to  do  what  was  done. 

Willfully  and  Intentionally  Are  Ssmonyms  in  Law.  —  So  held  in 
Bindbeutal  v.  Street  Ry.  Co.,  43  Mo.  App.  463. 

Willful  Negligence  without  Intent  to  Injure. — But  in  Holmes  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  48  Mo.  App.  79,  it  is  held  that  there  may 
be  willful  negligence  without  an  intention  to  injure.  In  this  case  it  is 
said  in  the  opinion:  "I  can  see  no  reason  why  a  man  may  not  will- 
fully do  an  imprudent  or  negligent  act  from  which  injury  results, 
and  yet  not  intend  to  do  the  injury.  An  engineer  may  deliberately 
turn  his  back  to  the  engine  without  intending  to  kill  any  one  on  the 
track.  Or  a  man  may  knowingly  walk  into  a  powder  house  with  a 
lighted  cigar  without  intending  to  cause  an  explosion." 

Willfulness  Distinguished  from  Wantonness.  —  In  Electric  Co.  v. 
Bowers,  110  Ala.  328,  20  So.  345,  it  is  said  in  the  opinion:  "To  con- 
stitute willfulness  there  must  be  design,  purpose,  intent  to  do  wrong 
and  inflict  the  injury.  In  wanton  negligence,  the  party  doing  the  act 
or  failing  to  act  is  conscious,  of  his  conduct,  and,  without  having  the 
intent  to  injure,  is  conscious,  from  his  knowledge  of  existing  circum- 
stances and  conditions,  that  his  conduct  will  naturally  or  probably 
result  in  injury." 

Person  Killed  by  Train — Sufficiency  of  Allegation. — In  Chicago  & 
E.  I.  R.  Co.  V,  Hedges,  105  111.  398,  25  Am.  &  Eng.  R.  Cas.  550,  it  is 
held  that  a  complaint  against  a  railroad  company,  to  be  good  as 
charging  willfulness  in  the  killing  by  a  train  of  a  person  for  whose 
death  damages  are  sought  to  be  recovered,  must  show  that  the  de- 
ceased was  purposely  or  willfully  killed,  or  that  the  train  was  pur- 
posely or  willfully  run  upon  him;  that  it  is  not  sufficient  to  charge 
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that  the  acts  in  the  management  of  the  train,  resulting  in  the  death, 
were  purposely  and  willfully  done. 

Purpose  of  Inflicting  Injury — Knowledge  That  Injury  Will  Result. 
—In  Louisville  &  N.  R.  Co.  v.  Anchors  (Ala.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  657,  it  is  held  that  a  count  which  alleges  that  an  injury 
was  caused  by  willfully  running  a  train  at  a  high  rate  of  speed,  but 
fails  to  allege  that  the  purpose  of  such  conduct  was  to  inflict  the  in- 
jury, and  fails  to  allege  that  the  person  so  doing  was  chargeable  with 
notice  that  the  injury  w^ould  result  from  such  conduct,  is  bad  as  a 
count  for  willful  injury. 

Definitions  and  Illustrations  Held  to  Be  Correct. 

ALABAMA. 

Must  Be  Chargeable  with  Knowledge  That  Conduct  Will  Probably 
Result  in  Injury. — In  an  action  for  injuries  alleged  to  have  been  in- 
flicted by  reason  of  negligence,  before  the  person  charged  with  neg- 
ligence can  be  held  guilty  of  willful  or  wanton  negligence  the  evidence 
must  show  that  he  knew  his  conduct  would  inflict  injury,  or  that,  on 
account  of  the  attendant  circumstances  which  were  known  to  him, 
or  with  a  knowledge  of  which  he  was  chargeable,  the  inevitable  or 
probable  consequence  of  his  conduct  would  be  to  inflict  injury,  and 
with  reckless  indiflFerence  to  the  consequences  of  such  conduct,  he 
committed  the  act,  or  omitted  to  do  his  duty  to  avoid  the  threatened 
injury.  So  held  in  Alabama  G.  S.  R.  Co.  v.  Hall,  105  Ala.  699,  17  So. 
176;  Georgia  Pac.  Ry.  Co.  v.  Lee,  92  Ala.  262,  9  So.  230. 

Recklessness  after  Knowledge  of  Peril — Equivalent  to  Allegation 
of  Wantonness  and  Willfulness. — In  Levin  v.  Memphis  &  Charleston 
R.  Co.,  109  Ala.  332,  19  So.  395,  it  is  held  that  where  the  complaint, 
in  an  action  for  personal  injuries,  avers  that  the  defendant,  knowing 
of  plaintiff's  peril,  recklessly  pursued  a  course  of  conduct  calculated 
to  inflict  personal  injuries  upon  him,  and  which  did  result  in  the  in- 
fliction of  the  injuries  for  which  he  sues,  it  charges  more  than  neg- 
ligence, and  shows  that  the  defendant  was  guilty  of  wantonness  and 
willfulness. 

Recklessness — Actual  or  Imputed  Knowledge  or  Danger. — Willful 
or  wanton  negligence  means  such  a  reckless  or  wanton  disregard  of 
propable  consequences,  known  to  the  person  guilty  of  the  wrong,  or 
under  such  circumstances  as  will  impute  a  knowledge  to  the  wrong- 
doer, or  such  a  negligent  omission  of  preventive  eflFort,  after  knowl- 
edge of  danger,  as  to  be  equivalent  of  willful  and  intentional  injury. 
So  held  in  Stringer  v,  Alabama  Mineral  R,  Co.,  99  Ala.  397,  13 
So.  75. 

Death  Caused  by  Collision  between  Trains — Willfully  Causing  Col- 
lision—Pleading.— In  Birmingham  Mineral  R.  Co.  v.  Jacobs,  92  Ala. 
187,  9  So.  320,  49  Am.  &  Eng.  R.  Cas.  263,  an  action  for  wrongful 
death,  it  is  held  that  a  count  which  avers  that  the  defendant  railroad 
company,  "by  and  through  its  conductor,  engineer/'  etc.,  "negligently, 
wantonly,  recklessly  and  willfully  caused  and  permitted  its  said  train 
to  run  into  and  against  said  engine  on  which  plaintiflF's  intestate  was, 
thereby  causing  the  injuries  which  resulted  in  his  death,"  is  an  aver- 
ment that  the  injuries  were  willfully  caused,  and  does  not  authorize 
a  recovery  on  proof  of  mere  negligence  but  a  count  which  avers  that 
the  defendant's  train  was  willfully  run  at  a  high  rate  of  speed,  "to- 
wards and  to  said  crossing"  at  which  the  engine  w^as,  is  not  equivalent 
to  an  averment  that  the  collision  was  willfully  caused. 

Recklessness,  Wantonness,  and  Willfulness — Consciousness  of  De- 
fect and  Probability  of  Derailment  Implied. — In  Richmond  &  Dan- 
jillc  R.  Co.  V.  Vance,  93  Ala.  144,  9  So.  574,  it  is  said  in  the  opinion: 

Consciousness  of  the  existence  of  such  defective  condition,  and  that 
the  derailment  of  the  car  might  or  would  be  the  probable  conse- 
quence thereof,  is  an  essential  constituent  of  the  degree  of  negligence 
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evincing  a  recklessness  indifference  to  consequences,  or  a  wanton  or 
willful  infliction  of  injury.  The  terms,  recklessness,  wantonness  and 
willfulness,  ex  vi  termini  imply  this  much." 

Brakeman  Killed  While  Uncoupling — Signal  Given  by  Fireman  with 
Knowledge  of  Brakeman's  Position  and  of  Engineer's  Ignorance  of 
it— Knowledge  That  Conduct  Will  Probably  Result  in  Injury. — The 
complaint  alleged  that  the  death  of  defendant's  brakeman  was  the 
result  of  negligence  on  the  part  of  its  fireman,  in  giving  a  signal  to 
an  engineer  to  back  the  engine,  and  in  failing  to  inform  the  engineer 
that  deceased  was  on  the  track  between  the  tender  of  the  engine  and 
a  car,  for  the  purpose  of  uncoupling  them,  when  he  knew  that  de- 
ceased was  in  such  position,  and  when  he  knew  that  the  engineer  did 
not  know  of  deceased's  peril.  It  was  held  that  the  complaint  in  order 
to  allege  that  the  death  was  the  result  of  wanton  or  intentional  w^rong 
on  the  part  of  the  fireman,  should  have  alleged  that  the  fireman  will- 
fully or  wantonly  or  with  reckless  indifference  failed  to  discharge 
the  duty  resting  upon  him,  or  that  he  was  conscious  at  the  time  that 
his  conduct  would  probably  result  in  injury  to  the  brakeman.  Louis- 
ville &  N.  R.  Co.  V,  Brown  (Ala.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  794. 

ILLINOIS. 

Frightening  Team — Continuing  to  Blow  Whistle  Needlessly  with 
Knowledge  of  Danger. — If  the  alarm  whistle  of  a  locomotive  is  need- 
lessly sounded  in  the  rear  of  a  team  while  travelling  in  a  narrow  lane 
near  the  railroad  track,  and  is  continued  while  the  horses  are  run- 
ning away  with  plaintiff  and  his  conveyance,  the  engineer  having  full 
knowledge  that  they  are  running  away,  and  until  the  train  comes 
abreast  of  the  team,  whereby  the  conveyance  is  overturned  and  the 
plaintiff  injured,  such  sounding  of  the  whistle  is  wanton,  willful  and 
reckless,  if  not  malicious.  So  held  in  Chicago,  B.  &  Q.  R.  Co.  v, 
Dickson,  88  111.  431. 

Willfidness  in  Blowing  Whistle — Absence  of  Knowledge  of  Prox- 
imity of  Team.— In  Wabash  R.  Co.  v.  Speer,  156  111.  244,  40  N.  E. 
835,  it  is  said  in  the  opinion:  "Wantonness,  willfulness  and  reckless- 
ness in  blowing  the  whistle  may  have  existed  without  any  actual 
knowledge  of  the  proximity  of  the  plaintiff's  team  to  the  railway.  It 
may  have  consisted  of  a  general  malicious  intent  to  do  injury  to 
others,  under  circumstances  where  the  injury  was  likely  to  result  to 
any  and  all  persons  who  might  chance  to  be  in  the  vicinity  with  their 
teams,  and  where  it  was  probable  might  be  this  situation." 

INDIANA. 

Horses  Pursued  by  Train  and  Forced  to  Make  Dangerous  Leap. — 

In  Indianapolis,  etc.,  R.  W.  Co.  v.  McBrown,  46  Ind.  227,  it  appeared 
that  horses  were  pursued  by  a  train,  driven  into  a  deep  cut  and  forced 
to  leap  a  trestle-work,  and  the  court  said:  "The  pursuing  them  into 
the  cut  and  forcing  them  to  attempt  a  dangerous  leap  manifested  a 
reckless  disregard  of  human  life,  and  the  safety  of  the  property  of 
the  citizen.  The  allegations  of  the  complaint  make  out  a  plain  and 
clear  case  of  willful  negligence.  The  injury  was  intentionally  and 
willfully  committed. 

KENTUCKY. 

Intentional  Failure  to  Perform  Manifest  Duty. — Willful  neglect  is 
an  intentional  failure  to  perform  a  manifest  duty  in  which  the  public 
has  an  interest,  or  which  is  important  to  the  person  injured,  in  either 
preventing  or  avoiding  the  injury.  So  held  in  Kentucky  Cent  R.  Co. 
z/.  Gastineau's  AdmV,  83  Ky.  110. 

Intentional  Wrong  or  Recklessness — Quasi  Criminal. — ^Willful  neg- 
lect is  equivalent  to  intentional  wrong,  or  a  recklessness  evidencing 
the  absence  of  all  care  and  precaution  for  the  safety  and  protection 
of  others.     It  is  quasi  criminal.     So  held  in  Board  of  Int.   Imp.  of 
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Shelby  County  v,  Scearce,  2  Duvall  (Ky.),  576;  Louisville  and  Port- 
land Canal  Co.  v.  Murphy.  72  Ky.  522. 
Intentional  Wrong  or  Reckless  Disregard  of  Society  and  Right-^ 

Whether  or  not  willful  neglect  im  the  same  as  gross  neglect,  or  in 
any  case  more  or  less  culpable,  it  must  involve  either  an  "intentional 
wrong  or  such  a  reckless  disregard  of  society  and  right  as  to  imply 
bad  faith."  So  held  in  Louisville  &  N.  R.  Co.  v.  Filbern's  Adm'x,  6 
Bush  (Ky.),  574.  See  also,  Claxton's  Adm'r  v.  Lexington  &  Big 
Sandy  R.  Co.,  76  Ky.  636. 

Reckless  Indifference  to  Safety  of  the  Public. — Tn  Eskridge's  Ex'rs 
V.  Cincinnati,  etc.,  Ry.  Co.,  89  Ky.  367,  42  Am.  &  Eng.  R.  Cas.  176, 
12  S.  W.  580,  it  is  held  that  willful  negligence  is  such  conduct  as 
evidences  reckless  indifference  to  the  safety  of  the  public,  or  an  in- 
tentional failure  to  perform  a  plain  and  manifest  duty,  in  the  per- 
formance of  which  the  public  and  the  party  injured  had  an  interest. 

Willful  Neglect  and  Wanton  Neglect  Nearly  Synonymous. — In 
Board  Int.  Imp.  v.  Scearce,  63  Ky.  (2  Duv.),  576,  it  is  said  in  the 
opinion:  "Willful  neglect  and  wanton  neglect  are  nearly  synonymous 
—each  implying  either  actual  malice  or  anti-social  recklessness." 

Willful  and  Wanton  Nearly  Ssmonymous — Implied  Malice — Reck- 
lessness— Statute. — In  City  of  Lexington  v.  Lewis's  Adm*x,  10  Bush 
(Ky.),  677,  it  is  said  in  the  opinion:  "We  are  not  prepared  to  say 
that  the  terms,  'reckless'  and  *wanton'  may  not  be  used  as  to  be 
equivalent  to  that  of  willful.'  This  court  has  defined  willful  negli- 
gence, as  contemplated  by  this  statute  (act  giving  right  of  action  for 
willfully  causing  death),  to  be  such  conduct  as  evidences  'reckless  in- 
difference to  the  safety  of  the  public,  or  an  intentional  failure  to  per- 
form a  plain  and  manifest  duty,  in  the  performance  of  which  the 
public  has  an  interest  (Jacob's  Adm'x  v.  Louisville  R.  R.  Co.,  10  Bush 
263).  It  has  held  that  willful  and  wanton  neglect  are  nearly  synony- 
mous, each  implying  either  malice  or  anti-social  recklessness.  (2 
Duvall  577)." 

Wrongful  Death  —  Kentucky  Statute  —  Reckless  Indifference  to 
Safety  of  the  Public, — In  Paducah  &  Elizabethtown  R.  Co.  v.  Letcher 
(Ky.),  12  Am.  &  Eng.  R.  Cas.  61,  it  is  held  that,  under  the  statute  of 
Kentucky  (section  3,  ch,  57  Gen.  Sts.)  giving  right  to  recover  punitive 
damages  for  death  willfully  caused,  however  great  the  want  of  care, 
caution,  attention  or  diligence,  punitive  damages  cannot  be  awarded 
unless  the  neglect  of  the  defendant  corporation,  its  servants  or 
agents,  is  so  great  as  to  evidence  reckless  indifference  to  the  safety 
of  the  public,  or  an  intentional  failure  to  perform  a  plain  and  manifest 
<iuty,  in  the  performance  of  which  the  public  has  an  interest.  The 
motive  must  be  bad.     The  negligence  must  be  quasi  criminal. 

Applies  Only  to  Actions  for  Death — Punitive  Damages — Statute. — 
In  Chespeake  &  O.  Ry.  Co.  7a  Yost  (Ky.),  29  S.  W.  326,  it  is  held 
that  the  term  "willful  neglect"  applies  only  to  actions  for  loss  of  life 
involving  punitive  damages. 

OHIO. 

Failure  to  Stop  Train  after  Notice  of  Danger. — Where  the  crew  of 
a  railroad  train  receive  notice  of  an  impending  danger,  and  have  the 
ability  to  stop  the  train  and  avoid  the  injury,  a  failure  to  do  so  is 
gross  negligence  amounting  to  willfulness.  So  held  in  P.  C.  C.  &  St. 
L.  Ry.  Co.  V.  Kelly,  5  Ohio  Dec.  662. 

^  Beach  on  Contributory  Negligence. — Willful  negligence  means  a 
^'failure  to  perform  a  manifest  duty,  in  reckless  disregard  of  the  con- 
sequences as  affecting  the  life  or  property  of  another."  Beach  Con. 
Neg.  67. 

Definitions  and  Illustrations  Held  to  Be  Incorrect. 

Death  Caused  by  Collision  between  Trains— Willfully  Causing  Col- 
lision—Pleading.— In  Birmingham  Mineral  Co.  v.  Jacobs,  92  Ala.  187, 
^  So.  320,  49  Am.  &  Eng.  R.  Cas.  263,  an  action  for  wrongful  death, 
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it  is  held  that  a  count  which  avers  that  defendant's  train  was  will- 
fully run  at  a  high  rate  of  speed,  "towards  and  to  said  crossing"  at 
which  the  engine,  on  which  deceased  was  riding,  was,  is  not  equiv- 
alent to  an  averment  that  the  collision  was  willfully  caused. 

Conscious  Failure  to  Use  Reasonable  Care  after  Discovery  of 
Peril — Erroneous  Instruction. — In  Alabama  G.  S.  R.  Co.  v.  Burgess, 
116  Ala.  509,  22  So.  913,  an  action  against  a  railroad  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  a  child,  it  was  held  that  it  was 
erroneous  and  misleading  to  instruct  the  jury  "that  all  that  is  meant 
in  this  case  by  wanton,  willful  or  intentional  negligence  is  a  con- 
scious failure  on  the  part  of  the  defendant  to  use  reasonable  care 
under  the  circumstances,  to  avoid  the  injury,  after  discovering  the 
danger  of  the  child." 

Defective  Street  Railway  Track — Person  Thrown  from  Wagon — Er- 
roneous Instruction — Use  of  Term  "Willfully." — In  Stratton  v.  Cen- 
tral City  Horse  Ry.  Co.,  95  III.  25,  an  action  against  the  company  to 
recover  for  personal  injuries  received  by  the  plaintiff  by  being  thrown 
from  his  wagon  in  attempting  to  cross  the  defendant's  track  in  the 
street,  alleged  to  have  been  caused  by  the  negligence  of  defendant  in 
permitting  its  rails  to  remain  too  high  above  the  level  of  the  street, 
an  instruction  that,  in  a  certain  event,  plaintiff  could  not  recover  unless 
the  injury  was  inflicted  willfully  by  defendant,  was  held  calculated  to 
mislead  from  the  use  of  the  word  "willfully;"  as  it  would  in  such  con- 
nection probably  be  understood  to  mean  that  unless  the  injury  w^as 
intentionally  inflicted  by  the  defendant,  or  in  other  words,  unless 
the  defendant  allowed  its  tracks  to  rise  above  the  surface  of  the 
ground  at  the  place  of  the  injury  for  the  purpose  of  injuring  plain- 
tiff, or  at  least  for  the  purpose  of  throwing  people,  who  might  chance 
to  attempt  to  cross  at  that  place,  out  of  their  wagons  and  wounding 
them. 

Speed  in  Violation  of  Ordinance — Accident  on  Track. — ^Where  an 
ordinance  of  a  city  prohibits  railway  companies  from  running  their 
trains,  in  the  city,  at  the  rate  of  fifteen  miles  an  hour,  a  violation  of, 
resulting  in  the  death  of  a  person  wrongfully  upon  the  track,  will 
not  make  the  injury  willful  or  wanton  on  the  part  of  the  company. 
So  held  in  Illinois  Cent.  R.  Co.  v.  Hetherington,  83  111.  510. 

Knowledge  of  Proximity  of  Team  Not  Conclusive  of  Willfulness 
in  Blowing  Whistle.— In  Wabash  R.  Co.  v,  Speer,  156  111.  244,  40  N. 
E.  835,  an  action  for  injuries  occasioned  by  the  frightening  of  a 
team  by  a  locomotive  whistle,  an  instruction  that  plaintiff  must  show 
that  the  whistle  was  blown  willfully,  "that  is  that  the  servant  who 
caused  the  whistle  to  be  blown  did  so  needlessly,  and  knew,  at  the 
time  of  the  proximity  of  plaintiff's  team,"  etc.,  is  erroneous,  as  mak- 
ing mere  knowledge  of  the  proximity  of  the  team  conclusive  of  will- 
fulness. 

Gross  Negligence  Not  Equivalent.— ^An  action  for  a  willful  injury 
is  not  supported  by  finding  that  the  injury  was  the  result  of  gross 
negligence.  So  held  in  Cleveland,  etc.,  R.  Co.  v.  Miller,  149  Ind.  490, 
49  N.  E.  445. 

Gross  Negligence  and  Recklessness'*  Cannot  Be  Substituted  for 
Willfulness"  in  Pleading. — In  Chicago  and  Eastern  Illinois  R  Co.  z\ 
Hedges  (Ind.),  25  Am.  &  Eng.  R.  Cas.  550,  it  is  held  that  in  plead- 
ing the  words  "gross  negligence  and  recklessness"  cannot  be  sub- 
stituted for  "willfulness,"  and  if  in  evidence  the  conduct  intended  to 
be  represented  by  these  words  can  amount  to  willfulness,  it  cannot 
be  so  made  available  under  a  pleading  which  does  not  charge  will- 
fulness: 

Whether  Distinction  between  Positive  Intention  to  Do  Wrong  and 
Indifference  —  Erroneous  Instruction. —  In  Sherfey  v.  Evansville  & 
Terre  Haute  R.  Co.,  121  Ind.  427,  23  N.  E.  273,  it  is  held  that  it  is 
not  error  for  the  court  to  strike  out  the  words  "there  is  little  distinc- 
tion,  except  in  degree,  in  a  positive  intention  to  do  wrong,  or  in- 
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difference  whether  wrong  is  done  or  not''  from  an  instruction  asked 
for  as  to  what  constitutes  willful  negligence  and  the  liability  resulting 
from  it,  where  it  is  complete  without  them;  the  words  quoted  having 
no  legitimate  place  in  such  an  instruction. 

Reckless  Indifference  to  Rights  of  Others  Not  Pull  Equivalent.— An 
allegation  in  a  petition  that  a  work  was  done  "so  recklessly,  care- 
lessly, and  wantonly,  and  with  such  indifference  to  rights  of  others/' 
that  a  person  was  killed,  is  not  a  full  equivalent  to  a  charge  that  the 
life  was  lost  by  the  willful  neglect  of  the  person  doing  the  work. 
So  held  in  City  of  Lexington  v.  Lewis's  Adm'x,  10  Bush  (Ky.),  677. 

Not  Synonymous  with  Gross. — "Willful"  not  to  be  taken  as  synony- 
mous with  "gross,"  a  word  which,  when  applied  to  negligence,  has  a 
well  defined  legal  meaning.     So  held  in  Hansford's  Adm'x  v.  Payne 

6  Co.,  11  Bush.  (Ky.),  380. 

Person  Killed  by  Train — Sufficiency  of  Allegation. — An  allegation 
in  a  petition  that  a  railroad  company  "carelessly,  negligently,  wrong- 
fully, and  unlawfully"  ran  its  cars  over  and  killed  the  plaintiff's  in- 
testate does  not  amount  to  an  allegation  that  the  carelessness  and 
negligence  were  willful.  So  held  in  Jacob's  Adm'r  v,  Louisville  & 
X.  R.  Co.,  10  Bush.   (Ky.),  267. 

Intent  May  Be  Implied. — To  constitute  willfulness,  in  a  legal  sense, 
it  is  not  necessary  that  there  should  be  a  formed  and  direct  intention 
to  kill  or  injure  any  particular  person  or  thing,  but  the  intent  may  be 
a  constructive  or  implied  one.    Belt  R.,  etc.,  Co.  v.  Mann,  107  Ind.  89, 

7  X.  E.  893;  Carter  r.  Louisville  X.  A.  &  C.  Ry.  Co.,  98  Ind.  552; 
Palmer  v.  Chicago  St.  Louis  &  P.  R.  Co.,  112  Ind.  250,  14  N.  E.  70; 
Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301;  Board  Int.  Imp.  v.  Scearce, 
63  Ky.  (2  Duv.),  576;  Holmes  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  48  Mo. 
App.  79;  P.  C.  C.  &  St.  L.  Ry.  Co.  v.  Kelly,  5  Ohio  Dec.  662. 

In  Bolin  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  19  Am.  &  Eng.  R.  Cas., 
N.  S.,  735,  it  is  held  that  if  a  person  injures  another,  either  actually 
or  constructively  intending  to  do  so,  the  injury  is  not  attributable 
strictly  to  negligence,  but  to  that  degree  of  violence  called  willful 
misconduct  in  law. 

Absence  of  Knowledge  of  Object  Acted  upon. — A  person  may  be 
held  liable  for  the  consequences  of  a  willful  act  without  an  actual 
knowledge  of  the  presence  of  the  object  acted  upon,  but  this  liability 
never  exists  where  the  act  or  omission  is  one  from  which  the  injury 
could  not  reasonably  be  anticipated  as  the  natural  and  probable  con- 
sequences of  such  act  or  omission.  So  held  in  Parker  v.  Pennsyl- 
vania Co.,  134  Ind.  673,  34  N.  E.  504,  23  L.  R.  A.  552. 

Recklessness  Equivalent  to  Specific  Intent. — An  instruction  to  the 
jury  that  to  establish  the  charge  of  willfulness  "an  actual  intent  to 
do  the  particular  injury  alleged  need  not  be  shown,"  but  that  "mis- 
conduct of  defendant's  servants,  such  as  to  evince  an  utter  disregard 
of  consequences,  so  as  to  inflict  the  injury  complained  of,  may  of 
itself  tend  to  establish  willfulness,"  is  not  erroneous.  So  held  in 
Cincinnati,  I.,  St.  Louis  &  Chicago  R.  Co.  v.  Cooper,  120  Ind.  469,  22 
X.  E.  .340.  In  this  case  it  is  said  in  the  opinion:  "Recklessness,  reach- 
ing in  degree  to  an  utter  disregard  of  consequences,  may  supply  the 
place  of  specific  intent." 

Recklessness  as  Tending  to  Establish  Willfulness. — As  a  matter  of 
evidence,  proof  that  the  misconduct  of  the  defendant  was  such  as  to 
evince  an  utter  disregard  of  consequences,  so  as  to  imply  a  willinpjness 
to  inflict  the  injury  complained  of,  may  tend  to  establish  willfulness 
on  the  part  of  defendant.  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301; 
Pennsylvania  Co.  v.  Smith,  98  Ind.  42;  Carter  v.  Louisville  X.  A.  &  C. 
Ry.  Co.,  98  Ind.  552. 

Injury  to  Trespasser — ^Willfulness  Implied  from  Recklessness. — A 
reckless  disregard  of  consequences  may  be  so  great  as  to  imply  a 
willingness  to  inflict  an  injury,  so  as  to  entitle  a  trespasser  to  recover, 
although  there  is  no  actual  intent  to  harm  him.  So  held  in  Palmer 
v-  Chicago  St.  Louis  &  P.  R.  Co.,  112  Ind.  250,  14  N.  E.  70. 
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Express  or  Implied  Knowledge  of  Danger,  and  Intentional  Failure  to 
Provide  against  It — Implied  Malice. — Willful  negligence  is  intentional 
neglect,  or  such  as  implies  actual  malice,  as  in  the  case  of  knowledge, 
express  or  necessarily  implied  from  the  surrounding  circumstances, 
of  the  perilous  character  of  the  work  and  the  voluntary  or  intentional 
failure  to  provide  the  ordinary  means  of  security.  So  held  in  City  of 
Lexington  v.  Lewis's  Adm*x,  10  Bush.   (Ky.),  677. 

Bridges — Voluntary  Failure  to  Remedy  Perilous  Defect. — ^Where  it 
is  the  duty  of  a  turnpike  company  to  have  bridges  wherever  the 
safety  or  convenience  of  travel  requires,  willful  neglect  of  such  duty 
means  a  knowledge  by  the  company  of  the  insufficiency  of  its  bridge 
for  that  end,  and  a  voluntary  failure  to  remedy  the  defect;  and  a 
palpable  and  perilous  defect,  discoverable  by  ordinary  vigilance, 
might  authorize  the  presumption  of  such  knowledge  and  neglect.  So 
held  in  Board  of  Internal  Improvement  of  Shelby  County  v.  Scearce, 
63  Ky.   (2  Duv.),  576. 

Willfully  Causing  Fire — Direct  Purpose  of  Injury  Plaintifif  Not 
Implied.— In  Richter  v.  Harper,  95  Mich.  221,  54  N.  W.  768,  it  is  held 
that  an  allegation  in  the  declaration  of  a  negligence  case  that  the  de- 
fendants willfully,  wantonly,  negligently,  and  unlawfully  caused  the 
fire  to  be  set  which  destroyed  plaintiff's  property  does  not  imply  that 
the  act  of  setting  the  fire  was  done  with  the  direct  purpose  of  injuring 
the  plaintiff. 

A.  R.   Y. 


Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  South  Fork  Cg.al  Co. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  21,  1905.) 

[139  Fed.  Rep.  528.] 

Railroads — Liability  for  Loss  by  Negligent  Fire — Lumber  Stacked 
on  Right  of  Way.* — A  railroad  company  is  liable  to  the  owner  of 
lumber  piled  on  its  right  of  way  with  its  consent  for  the  loss  of  such 
lumber  by  fire  occurring  through  its  negligence  in  the  operation  of 
its  trains,  the  measure  of  its  obligation  to  avoid  a  negligent  fire 
causing  the  destruction  of  the  lumber  being  precisely  the  same  as  it 
would  have  been  had  the  lumber  been  stacked  near  to,  but  off,  its 
premises. 

Negligence — Evidence  to  Establish — Presumptions. — Whether  the 
happening  of  an  injurious  accident  raises  a  presumption  that  it  was 
due  to  negligence  depends  upon  the  nature  of  the  accident  and  the 
surrounding  circumstances  which  characterize  it  and  the  relation  of 
the  parties  affecting  the  measure  of  care  required  from  the  one  sought 
to  be  charged.  While  the  mere  happening  of  the  injury  does  not 
raise  such  presumption,  it  may  reasonably  be  ascribed  to  negligence 
if  it  was  one  not  likely  to  occur  if  due  care  had  been  exercised. 

Railroads — Liability  for  Fires — Evidence  of  Negligence.f — A  rear 
end  collision  occurred  between  two  trains  on  defendant's  railroad, 
one  of  which  was  following  the  other  on  the  same  track,  in   which 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  relating  to  fires  set  by  their  locomo- 
tives, see  foot-note  appended  to  Lake  Erie  &  W.  R.  Co.  v,  McFall 
(Ind.),  15  R.  R.  R.  407,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  407. 

tSee  generally,  foot-notes  appended  to  Dyer  v.  Maine  Cent.  R,  Co. 
(Me.),  14  R.  R.  R.  757,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  757;  foot-note 
appended  to  Anderson  7'.  Oregon  R.  Co.  (Ore.),  12  R.  R.  R.  625, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  625. 
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a  number  of  cars  containing  tanks  of  oil  were  telescoped  by  the  rear 
engine.  Sparks  from  the  engine  falling  on  the  oil  started  a  fire,  which 
spread  to  and  destroyed  lumber  owned  by  plaintiff,  piled  on  the  right 
of  way  some  40  or  50  feet  from  the  track.  Held,  that  proof  of  such 
facts  raised  a  presumption  that  the  collision  was  due  to  want  of 
ordinary  care  in  the  operation  of  the  trains,  and  in  the  absence  of  any 
evidence  on  the  part  of  defendant  showing  the  cause  warranted  a 
verdict  against  defendant  for  the  loss. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

This  was  an  action  by  the  South  Fork  Coal  Company,  a  cor- 
poration, which  was  operating  a  saw  mill  near  Oneida,  Tenn., 
for  the  loss  by  fire  of  a  large  quantity  of  lumber  stacked  upon  the 
railway's  right  of  way  near  its  station  at  Oneida.  The  fire  oc- 
curred October  23,  1902.  The  evidence  tended  to  show  that 
the  lumber  had  been  hauled  from  time  to  time  from  the  mills  of 
plaintiff  and  stacked  on  the  right  of  way,  several  hundred  feet 
from  the  station,  but  at  a  place  customarily  used  for  stacking 
lumber  for  shipment.  On  the  night  of  October  23,  1902,  there 
occurred  a  rear-end  collision  between  two  of  the  defendant  com- 
pany's freight  trains  at  a  point  near  this  lumber.  As  a  result 
certain  cars  containing  tanks  of  oil  were  telescoped  by  the  engine 
of  the  colliding  train.  The  tanks  were  broken,  and  the  escaping 
oil  fired  by  fire  from  the  engine.  The  fire  thus  started  was 
communicated  to  the  adjacent  lumber.  The  defendant  offered 
no  evidence  in  explanation  of  the  collision  or  upon  any  other 
matter,  and  at  conclusion  of  plaintiff's  evidence  asked  a  peremp- 
tory instruction  in  its  favor.  This  was  denied,  and  the  case 
submitted  to  the  jury  upon  a  charge  found  in  the  record,  who 
found  for  the  plaintiff. 

Edward  Colston  and  Head  &  Anderson,  fo/  plaintiff  in  error. 
James  P,  Baker  and  Jerome  Templeton,  for  defendant  in  error. 

Before  Lurton  and  Severens,  Circuit  Judges,  and  Wanty, 
District  Judge. 

LuRTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

Under  an  exception  to  the  refusal  of  the  court  to  withdraw  the 
case  from  the  jury  and  an  exception  to  the  charge  and  for  refusal 
to  charge  certain  requests  submitted,  just  two  questions  are 
made.  The  first  is,  would  the  railroad  company  be  liable  for  a 
loss  of  the  plaintiff's  lumber  by  fire  originating  from  a  negligent 
collision  between  two  of  its  trains?  and,  second,  if  that  be  con- 
ceded, was  there  prima  facie  evidence  that  the  collision  was  the 
result  of  negligence  in  the  management  of  its  trains  ?  The  grava- 
men of  the  plaintiff's  case  is  negligence,  for  the  essential  thing 
which  it  must  establish  is  that  its  lumber  has  been  lost  through 
a  negligent  act  of  the  railroad  company.  It  must  show  that  the 
negligent  act  of  which  it  complains  was  the  breach  of  some  duty 
which,  under  the  circumstances,  was  due  to  the  plaintiff.  Stand- 
ard Oil  Co.*  v.  Murray,  119  Fed.  572,  575,  57  C.  C.  A.  1.  What 
was  the  duty  or  obligation  of  the  railroad  company  in  respect 
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of  this  lumber  burned  upon  its  right  of  way?  It  had  not  been 
deHvered  to  the  railroad  company  for  carriage.  Carrier  liability 
is  therefore  out  of  the  case.  But  it  is  not  essential  that  contract 
relations  shall  exist  in  order  to  give  rise  to  a  duty  by  one  to  an- 
other. A  duty  may  arise  to  one  who  is  nothing  more  than  a 
trespasser  to  use  all  reasonable  exertion  to  avoid  unnecessary 
injury  after  discovery  of  the  peril.  But,  if  the  plaintiff  was  not 
a  trespasser,  the  obligation  of  the  railroad  company  to  avoid 
injuring  their  property  would  stand  upon  a  higher  plane.  There 
was  evidence  from  which  the  jury  might  well  find  that  the  rail- 
road company  had  consented  that  the  plaintiff  might  stack  its 
lumber  upon  its  right  of  way,  at  the  customary  place  for  receiving 
lumber  for  shipment,  and  keep  it  there  until  it  should  desire  or 
direct  its  shipment.  The  jury  were  told,  if  they  found  this  to  be 
so,  that  the  railroad  company  would  owe  the  plaintiff  the  duty 
of  exercising  reasonable  care  to  avoid  injury  to  its  lumber  by  the 
operation  of  its  trains.  In  contrast  the  defendant  insisted  that  if 
the  lumber  was  not  placed  upon  the  right  of  way  for  shipment, 
but  to  be  kept  there  until  the  plaintiff  could  obtain  a  price  satis- 
factory, the  company  would  owe  no  duty  "other  than  not  to 
wantonly  or  willfully  destroy  or  injure  its  lumber."  This  ignores 
all  distinction  between  a  rightful  and  wrongful  use  of  the  right 
of  way,  and  puts  the  duty  of  the  railroad  company  upon  the  same 
plane  that  it  would  have  been  if  the  plaintiffs  had  placed  their 
lumber  upon  the  railway  premises  without  its  knowledge  or 
consent. 

But  there  was  evidence  from  which  the  jury  could  find,  and,  as 
matters  now  stand,  from  which  they  have  found,  that  the  railroad 
company  assented  to  the  use  which  was  made  of  its  right  of  way. 
If  the  company  had  assented  to  this  use  upon  condition  that  the 
plaintiff  should  assume  the  dangers  from  sparks  emitted  from  its 
engines,  negligently  or  not,  or  from  dangers  incident  to  fire 
resulting  from  collision  or  otherwise,  we  are  not  prepared  to  say 
that  the  agreement  would  not  have  been  valid,  inasmuch  as  it 
was  under  no  obligation  to  permit  its  premises  to  be  so  used,  and 
might  be  unwilling  to  assume  the  risk  incident  to  the  proximity 
of  the  property  to  its  tracks.  Hartford  Ins.  Co.  v,  Chicago,  etc^, 
Ry.  Co.,  91  U.  S.  99;  Id.,  36  U.  S.  App.  152,  70  Fed.  201,  17  C. 
C.  A.  62;  and  Griswold  z\  I.  C.  Rd.  Co.,  90  Iowa  265,  57  N.  W. 
843,  24  L.  R.  A.  647.  But  there  is  no  pretense  of  any  such 
agreement.  The  learned  counsel  for  the  railroad  company  have 
insisted  that  the  mere  fact  that  the  plaintiff  placed  its  lumber  in 
such  proximity  to  the  railway  track  with  knowledge  of  the  danger 
of  fire  is  an  implied  assumption  of  the  risk  of  fire  communicated 
from  the  engines  of  the  company,  and  thev  have  cited  the  cases 
of  Post  V.  Buffalo  &  Western  R.  Co.,  108  >a.  585,  and  Railwav 
Co  y,  Bartlett,  69  Tex.  79,  6  S.  W.  549.  The  Post  Case  was 
decided  upon  the  ground  of  contributory  negligence,  and  the 
conclusion  much  influenced  by  the  fact  that  the  plaintiff  was  a 
naked  trespasser  in  so  far  as  it  had  stacked  a  part 
of  its  lumber  upon  the  right  of  way  of  the  railroad  company  with- 
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out  the  campany's  knowledge  or  consent  But  the  ground  of  the 
decision  was  that  one  who  voluntarily  places  combustible  prop- 
erty in  such  proximity  to  a  railway,  in  time  of  great  dryness, 
and  where  fires  were  of  daily  occurrence  along  the  line  of  the 
road,  attributed  to  sparks,  was  so  grossly  negligent  as  to  be  de- 
barred of  an  action,  although  the  company  might  have  been  neg- 
ligent in  the  matter  of  proper  spark  arresters.  Railway  v,  Bart- 
lett  went  off  upon  the  same  ground,  namely,  that  if  one  voluntarily 
places  property  in  a  situation  of  great  danger  his  own  negligence 
will  prevent  a  recovery,  although  there  may  have  been  negligence 
in  not  properly  guarding  against  the  emission  of  sparks.  The 
facts  in  both  cases  tending  to  show  contributory  negligence  were 
very  strong,  and  somewhat  peculiar.  It  might  be  sufficient  to 
pass  over  these  cases  without  comment  as  not  applicable  here, 
inasmuch  as  the  defense  of  contributory  negligence  is  one  to  be 
affirmatively  set  up.  No  such  plea  was  filed,  and  no  question 
of  contributory  negligence  was  touched  in  the  charge,  or  by  any 
request  which  was  made.  In  so  far  as  either  opinion  rests  upon 
the  ground  that  the  plaintiffs  had  placed  inflammable  property 
upon  the  premises  of  the  railway  company  without  its  knowledge 
or  consent,  at  a  time  of  great  danger  from  engine  sparks,  we 
are  not  prepared  to  say  that  the  plaintiffs  were  so  free  from  cul- 
pable negligence  proximately  contributory  to  the  loss  as  to 
entitle  them  to  recover  for  ordinary  negligence.  But  in  so  far  as 
the  opinions  go  upon  the  theory  that  a  plaintiff  must  lose  his 
right  of  compensation  for  the  negligent  destruction  of  his  own 
property  situated  upon  his  own  premises  because  he  had  exposed 
it  to  dangers  which  could  come  to  it  only  through  the  negligence 
of  the  railroad  companv,  they  do  not  meet  our  approval.  Grand 
Trunk  R.  Co.  z\  Richardson",  91  U.  S.  454,  473.  23  L.  Ed.  356 ; 
Kellogg  z\  R.  Co.,  26  Wis.  223,  7  Am.  Rep.  69 ;  Fero  v.  The 
Buffalo,  etc..  R.  Co.,  22  N.  Y.  209,  215,  78  Am.  Dec.  178;  Burke 
V,  R.  R.,  7  Heisk.  451,  464,  19  Am.  Rep.  618.  The  rights  of 
persons  to  the  use  and  enjoyment  of  their  own  property  are 
held  upon  no  such  tenure  as  this.  The  principle  would  forbid 
the  use  of  property  for  many  purposes  if  in  such  proximity  to 
a  railroad  track  as  to  expose  it  to  dangers  attributable  to  the 
negligent  management  of  its  business.  Upon  principle  the  case 
is  not  different  if  one  places  his  property  upon  the  premises  of  a 
railroad  company  without  conditions,  and  with  its  assent.  If  he 
is  not  a  trespasser,  he  is  not  beyond  the  protection  of  the  law 
against  injury  due  to  the  want  of  ordinary  care.  In  Railroad  Co. 
V.  Richardson,  91  U.  S.  454,  23  L.  Ed.  356.  the  Supreme  Court, 
and  in  Ann  Arbor  R.  Co.  z\  Fox,  92  Fed.  494,  497,  34  C.  C.  A. 
497,  500,  this  court,  speaking  by  Judge  Taft,  held  that  the  stat- 
utory liability  of  a  railway  company  for  fire  communicated  by 
sparks  was  not  affected  by  the  fact  that  the  property  burned 
was  in  part  situated  upon  the  railway  right  of  way,  by  consent 
of  the  railway  company.  After  saying  that  the  risk  of  fire  might 
be  increased  Judge  Taft  said : 
"But  the  relation  of  the  parties  to  the  risk  and  danger  is  just 
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the  same.  It  is  an  additional  risk  for  each,  but  the  loss  must  fall 
just  where  it  would  have  fallen  had  a  greater  distance  between 
the  lumber  and  track  been  maintained;  for  they  voluntarily  as- 
sumed the  burden  from  the  increased  danger." 

By  the  ancient  common  law  every  man  was  obliged  to  keep  his 
fire  safe,  and  if  one  was  started  upon  his  premises  by  the  act  of 
himself  or  any  one  for  whom  he  was  responsible,  and  spread  and 
injured  his  neighbor,  except  by  some  inevitable  accident  which 
could  not  have  been  foreseen,  he  was  responsible  without  regard 
to  the  question  of  negligent  origin.  In  1  Bacon's  Abridgement, 
title  "Action  on  the  Case,"  F,  at  page  85  (1st  Am.  Ed.  of  1811), 
it  is  said: 

"It  was  formerly  holden  that  if  a  fire  broke  out  accidentally  in 
a  man's  house,  and  raged  to  that  degree  as  to  burn  his  neighbor's, 
that  he  in  whose  house  the  fire  first  happened  was  liable  to  an 
action  on  the  case  on  the  general  custom  of  the  realm  quod  quili- 
bet  ignem  salve." 

But  the  same  author  states  that  by  the  statute- of  6  Anne,  c.  31» 
it  was  provided  the  action  should  not  lie  if  accidentally  begun. 
See,  also.  Rollers  Ab.  "Action  on  the  Case,"  B,  tit.  "Fire,"  and  2 
Shearman  &  Redfield  on  Negligence,  §§  665,  666;  and  St.  Louis, 
etc.,  Ry.  Co.  v.  Matthews,  165  U.  S.  1,  5,  15,  17  Sup.  Ct.  243,  41  L. 
Ed.  611.  This  statute  of  Anne  constitutes  a  part  of  the  common 
law  of  most  of  the  states,  and  thus,  when  the  matter  is  not  the  sub- 
ject of  regulation  by  state  statute,  the  liability  at  common  law  is 
confined  to  a  fire  which  was  started  through  culpable  negligence, 
which  spreads  and  destroys  property  adjacent.  Shearman  &  Red- 
field  on  Negligence,  §  665,  and  cases  cited.  We  conclude,  there- 
fore, that  the  railroad  company  is  liable  to  the  plaintiff  for  the  loss 
of  its  lumber,  if  same  was  stacked  upon  its  premises  with  its  con- 
sent, and  was  burned  by  a  fire  negligently  started  by  itself  upon 
its  own  premises.  The  measure  of  its  obligation  to  avoid  a  negli- 
gent fire  spreading  to  this  lumber  upon  its  own  right  of  way  is 
precisely  the  same  as  it  would  have  been  if  it  had  been  stacked 
near  to,  but  off,  its  right  of  way. 

That  the  fire,  which  was  started  bv  a  collision  between  two  rail- 
way  freight  trains,  spread  to  plaintiff's  lumber  and  consumed 
same,  is  beyond  dispute.  If  that  collision  was  a  negligent  one,  it 
was  the  proximate  cause  of  the  destruction  of  plaintiff's  property. 
There  was  no  independent  intervening  cause.  But  did  the  unex- 
plained and  undisputed  facts  in  respect  of  this  collision  make  a 
prima  facie  case  of  negligence  ?  The  contention  now  is  that  there 
was  no  evidence  from  which  an  inference  of  negligence  could  be 
drawn,  and  that  the  court  erred  in  not  directing  a  verdict  for  the 
defendant  upon  this  ground,  and  also  erred  in  saying  to  the  jury 
that  the  evidence,  in  the  absence  of  any  explanation  of  the  cause 
of  the  collision,  would  constitute  prima  facie  evidence  of  negli- 
gence. The  argument  pressed  upon  is  that  "there  is  no  physical 
law  that  says  that  the  collision  of  two  freight  trains,  one  following 
the  other  on  the  same  track,  may  not  occur  from  sheer  accident." 
Counsel  then  suggest  a  number  of  ways  in  which  such  a  col- 
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lision  might  occur  without  want  of  ordinary  care.  All  this  may 
be  conceded  without  advancing  the  argument,  for  the  simple 
question  we  have  here  is  whether,  from  evidence  of  certain  facts, 
the  inference  of  negligence,  in  the  absence  of  explanation,  may 
be  logically  and  legally  drawn.  That  the  plaintiff's  case  must 
stand  upon  the  ground  of  negligence  is  clear.  That  negligence 
is  an  affirmative  fact  to  be  shown  by  him  who  alleges  it  must  also 
be  conceded.  Neither  can  it  be  denied,  until  the  contrary  ap- 
pears, that  there  is  a  general  presumption  that  a  railroad  company, 
in  the  conduct  of  a  lawful  business  upon  its  own  premises,  will 
exercise  due  care.  The  question  is  not  whether  such  a  collision 
may  not  have  occurred  without  culpable  negligence,  but  whether, 
in  the  particular  case,  the  circumstances  do  not  raise  a  presump- 
tion that  it  was  due  to  the  want  of  ordinary  care.  In  other  words, 
does  not  the  very  nature  of  the  catastrophe  itself  supply  evidence 
of  negligence  ?  It  is  not  necessary  to  go  so  far  as  to  say  that  evi- 
dence of  the  happening  of  an  injury  always  affords  evidence  of 
negligence  even  in  a  passenger  case.  The  inference  justifiably  to 
be  drawn  must  depend  upon  the  particular  situation  shown  by  the 
evidence  from  which  or  by  which  it  is  sought  to  majce  a  prima 
facie  case  of  negligence. 

Take  the  facts  of  this  case.  Two  trains  following  each  other 
upon  the  same  track,  both  under  the  management  of  the  same 
company,  come  into  such  violent  collision  as  to  cause  the  rear 
engine  to  telescope  a  number  of  cars  at  the  rear  end  of  the  for- 
ward train.  Fire  escaping  from  the  engine  fires  the  wreck,  and 
the  fire  thus  started  spreads,  and  consumes  plaintiff's  property  40 
or  50  feet  away.  According  to  all  human  experience,  such  a  col- 
lision cannot  occur  without  something  abnormal.  It  may  be  that 
that  abnormal  cause  may  be  one  for  which  the  defendant  may 
not  be  legally  liable,  but  the  question  is  whether  the  burden  of 
showing  this  to  be  the  fact  is  not  legally  shifted  to  the  defendant 
by  evidence  showing  a  state  of  things  most  unlikely  to  occur  un- 
less caused  by  the  absence  of  due  care.  It  cannot  be  unreasonable 
to  ascribe  to  negligence  the  happening  of  a  catastrophe,  which  was 
not  likely  to  occur  if  due  care  had  been  exercised,  until  the  cause 
is  explained  by  other  evidence.  If,  therefore,  the  nature  of  the 
accident  is  such  as  to  make  it  altogether  probable  that  it  was 
caused  by  negligence,  it  makes  a  case  which  falls  within  the 
maxim  res  ipsa  loquitur.  Manifestly,  a  presumption  of  negli- 
Ztnct  does  not  arise  upon  mere  evidence  of  an  injury  sustained. 
The  inference  logically  as  well  as  legally  deducible  is  necessarily 
dependent  upon  the  nature  of  the  accident,  the  surrounding  cir- 
cumstances which  characterize  it,  and  the  relation  of  the  parties. 
21  Am.  &  Eng.  Ency.  of  Law,  521.  Many  accidents  do  not  speak 
for  themselves.  The  maxim  res  ipsa  loquitur  does  not,  therefore, 
apply  when  the  circumstances  in  evidence  are  of  doubtful  solu- 
tion. That  there  should  not  be  uniformity  of  opinion  as  to  the  ap- 
plicability of  the  maxim  is  due  not  only  to  the  infinite  variety  of 
circumstances  under  which  injuries  are  inflicted,  but  to  differ- 
ences in  respect  of  the  standard  of  diligence  applicable  in  different 
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situations.  In  cases  between  passengers  and  carriers  it  has  been 
most  often  applied,  and  sometimes  in  such  sweeping  terms  as  sug- 
gest application  only  to  an  action  for  breach  of  contract,  rather 
than  one  grounded  upon  tort.  Thus  Mr.  Justice  Lamar  in  Glee- 
son  V.  Midland  Rd.  Co.,  140  U.  S.  435,  443,  11  Sup.  Ct  859,  862, 
35  L.  Ed.  458,  says: 

''Since  the  decisions  in  Stokes  v.  Sattonstall,  13  Pet.  181,  10  L. 
Ed.  115,  and  Railroad  Co.  v.  Pollard,  22  Wall.  341,  22  L.  Ed.  877, 
it  has  been  settled  law  in  this  court  that  the  happening  of  an  in- 
jurious accident  is  in  passenger  cases  prima  facie  evidence  of 
negligence  on  the  part  of  the  carrier,  and  that  (the  passenger  be- 
ing himself  in  the  exercise  of  due  care)  the  burden  then  rests 
upon  the  carrier  to  show  that  its  whole  duty  was  performed,  and 
that  the  injury  was  unavoidable  by  human  foresight." 

Now,  it  is  clear  that  the  learned  justice  did  not  mean  that  a  pre- 
sumption of  negligence  would  arise  upon  mere  proof  of  injury  to 
a  passenger,  without  any  regard  to  the  nature  of  the  injury  or  the 
circumstances  connecting  the  carrier  with  its  infliction.  Neither 
of  the  cases  referred  to  by  the  learned  justice,  nor  the  one  in 
which  his  observation  was  made,  involved  any  question  of  the 
presumption  of  negligence  from  mere  proof  of  an  injury  to  a  pas- 
senger, and  it  is  not  likely,  as  such  actions  stand  upon  tiie  ground 
of  negligence,  that  negligence  would  be  inferred  from  nothing 
more  than  evidence  that  a  passenger  sustained  an  injury  while 
upon  his  journey.  The  evidence  should  go  further,  and  at  least 
show  that  the  carrier  was  connected  with  the. cause  of  his  injur}'. 
In  other  words,  the  presumption  is  one  which  arises  not  from  the 
mere  naked  fact  of  an  injury,  but  from  the  circumstances  which 
characterize  the  injury.  Thus,  in  Stokes  v.  Sattonstall  the  prima 
facie  case  of  negligence  was  made  upon  evidence  that  the  stage 
coach  was  upset,  and  the  plaintiff  injured.  The  fact  that  the  coach 
was  overturned  while  being  driven  by  the  carrier's  servant,  and  a 
passenger  injured,  was  evidence  of  the  happening  of  a  thing 
which  does  not  happen  under  normal  conditions,  and  made  a  case 
which  required  explanation. 

In  Railroad  v.  Pollard  there  was  evidence  tending  to  show  that 
Mrs.  Pollard,  by  a  sudden  and  unusual  jolt,  had  been  thrown 
against  the  arm  of  a  seat  and  injured.  In  Gleeson  v,  Virginia  R. 
Co.  a  railway  postal  clerk  was  injured  through  a  partial  derail- 
ment of  the  train  in  consequence  of  coming  in  contact  with  a  land- 
slide. From  the  higher  measure  of  care  required  from  a  carrier 
of  passengers  a  presumption  of  negligence  may  arise  from  evi- 
dence which  would  not  be  sufficient  in  other  relations.  But  in 
principle  there  can  be  no  difference  between  such  cases  and  those 
in  which  a  less  degree  of  care  is  required  for  the  exoneration  of 
the  party  sued.  In  each  action  for  a  tortious  injury  the  question 
as  to  what  evidence  will  make  a  prima  facie  case  of  negligence 
and  require  an  explanation  from  the  defendant  will  depend  upon 
the  nature  and  circumstances  of  the  injury  and  the  measure  of 
care  due  from  the  defendant.  In  passenger  cases,  as  in  other 
cases,  the  question  at  last  is  whether  an  inference  of  negligence 
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may  be  logically  inferred  from  the  circumstances  of  the  particular 
injur)'.  Penn.  R.  Co.  v.  MacKinney,  124  Pa.  462,  17  Atl.  14,  2  L. 
R.  A.  820.  10  Am.  St.  Rep.  601 ;  Holbrook  v.  Utica,  etc.,  R.  Co., 
13  N.  Y.  236.  64  Am.  Dec.  502 ;  Sevbolt  v.  L  E.  R.  Co.,  95  N.  Y. 
562,  47  Am.  Rep.  75;  Railroad  i\  Mitchell,  11  Heisk.  400;  Som- 
mers  v.  R.  Co.,  7  Lea,  201 ;  Donovan  v.  Hartford  R.  Co.,  65  Conn. 
201, 32  Atl.  350,  29  L.  R.  A.  297 ;  Yarnell  v.  K.  C.  Ry.  Co.,  113 
Mo.  570,  21  S.  W.  1,  18  L.  R.  A  599 ;  Bonce  v.  Dubuque  R,  Co., 
S3  Iowa,  278,  5  N.  W.  177,  36  Am.  Rep.  221 ;  Birmingham  R.  Co. 
V,  Hale,  90  Ala.  8,  8  South.  86.  24  Am.  St.  Rep.  748 ;  Feital  v, 
Middlesex  R.  Co.,  109  Mass.  398,  12  Am.  Rep.  720;  Corque  v. 
London  Ry.  Co.,  5  Q.  B.  747.  Thus  a  railroad  is  bound  to  use 
care  to  keep  its  track  clear.  An  accident  resulting  from  some  ob- 
struction upon  the  track  is  prima  facie  evidence  that  the  obstruc- 
tion was  due  to  negligence.  Shearman  &  Redfield  on  Negli- 
gence, §  516.  The  mere  fact  of  a  collision  between  two  trains  has 
always  been  held,  in  suits  by  passengers,  prima  facie  evidence  of 
negligence.  S.  &  R.  on  Neg.  §  516;  Iron  R.  Co.  v.  Mowery,  36 
Ohio  St.  418,  38  Am.  Rep.  597 ;  Clark  v,  Chicago  R.  Co.,  127  Mo. 
197.29S.W.  1013;  Smith  z^.  N.  Y.  R.  Co.,  46  N  J.  Law.  7; 
North  Chicago  R.  Co.  v.  Cotton,  140  111.  486,  29  N.  E.  899 ;  Lit- 
tle Rock  Ry  Co.  v.  Harrell,  58  Ark.  454,  25  S.  W.  117.  So  an  in- 
jury resulting  from  derailment  of  a  train  is  prima  facie  evidence 
of  negligence,  or  the  fall  of  a  bridge,  or  the  breaking  of  machin- 
er}'.  S.  &  R.  Neg.  §  516,  and  cases  cited.  The  opening  of  a  rail- 
way carriage  door  upon  slight  pressure,  whereby  the  plaintiff 
was  thrown  out,  was  held  prima  facie  evidence  of  negligent  con- 
struction of  the  door.  Gee  v.  Metropolitan  Ry.,  L.  R.  8  Q.  B.  161, 
175.  But  this  presumption  of  riegligence  from  the  nature  of  an 
injury  is  one  which  has  been  applied  in  many  other  kinds  of  ac- 
tion grounded  upon  negligence. 

The  case  of  the  Inland  and  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  S.  551,  555,  11  Sup.  Ct.  653,  654,  35  L.  Ed.  270,  was  an  ac- 
tion by  a  wharfinger  against  a  steamboat  company  for  crushing 
his  foot  between  the  timbers  of  a  wharf  by  the  violent  striking  of 
a  steamboat  against  the  wharf  while  touching  to  receive  freight 
from  him.    The  court  said : 

"As  such  damage  to  a  wharf  is  not  ordinarily  done  by  a  steam- 
boat under  control  of  the  officers  and  carefully  managed  by  them, 
evidence  that  such  damage  was  done  in  this  case  was  prima  facie 
evidence,  and,  if  unexplained,  sufficient  evidence  of  the  negli- 
gence on  their  part,  and  the  jury  might  properly  be  so  instructed.'' 

In  Kearney  v.  London  &  Ry.  L.  R.  6  Q.  B.  759,  a  brick  fell  out 
of  a  pier  of  a  railway  bridge,  without  any  assignable  cause  except 
the  slight  vibration  of  a  passing  train,  and  injured  the  plaintiff 
upon  a  highway  passing  under.    Held  evidence  of  negligence. 

In  Byrne  v.  Boadle,  2  Hurt.  &  Culb.  721,  72C\  the  plant  iff  was 
walking  in  a  public  street  past  the  defendant's  shops,  when  a  bar- 
rel of  flour  fell  upon  him  from  a  window  above  the  shop.  Held 
sufficient  prima  facie  evidence  of  negligence  to  cast  upon  the  de- 
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fendant  the  burden  of  showing  that  the  accident  was  not  due  to 
negligence.    Pollock,  C.  B.,  said: 

"The  learned  counsel  was  quite  right  in  saying  that  there  are 
many  accidents  from  which  no  presumption    of    negligence  can 
arise,  but  I  think  it  would  be  wrong  to  lay  down  as  a  rule  that  in 
no  case  can  a  presumption  of  negligence  arise  from  the  facts  of 
an  accident.    Suppose  in  this  case  the  barrel  had  rolled  out  of  the 
warehouse,  and  fallen  on  the  plaintiff,  how  could  he  possibly  as- 
certain from  what  cause  it  occurred?    It  is  the  duty  of  persons 
who  keep  barrels  in  a  warehouse  to  take  care  that  they  do  not  roll 
out,  and  I  think  that  such  a  case  would,  beyond  all  doubt,  afford 
prima  facie  evidence  of  negligence.    A  barrel  could  not  roll  out 
of  a  warehouse  without  some  negligence,  and  to  say  that  a  plain- 
tiff who  is  injured  by  it  must  call  witnesses  from  the  warehouse 
to  prove  negligence  seems  to  me  preposterous.    So  in  the  build- 
ing or  repairing  a  house,  or  putting  pots  on  chimneys,  if  a  person 
passing  along  the  road  is  injured  by  something  falling  upon  him, 
I  think  the  accident  alone  would  be  prima  facie  evidence  of  negli- 
gence.   Or  if  an  article  calculated  to  cause  damage  is  put  in  a* 
wrong  place,  and  does  mischief,  I  think  that  those  whose  duty  it 
was  to  put  it  in  the  right  place  are  prima  facie  responsible,  and,  if 
there  is  any  state  of  facts  to  rebut  the  presumption  of  negligence, 
they  must  prove  them.    The  present  case  upon  the  evidence  comes 
to  this :    A  man  is  passing  in  the  front  of  the  premises  of  a  dealer 
in  flour,  and  there  falls  down  upon  him  a  barrel  of  flour.    I  think 
it  apparent  that  the  barrel  was  in  the  custody  of  the  defendant, 
who  occupied  the  premises,  and  who  is  responsible  for  the  acts  of 
his  servants  who  had  the  control  of  it ;  and  in  my  opinion  the  facts 
of  its  falling  is  prima  facie  evidence  of  negligence,  and  the  plain- 
tiff, who  was  injured  by  it,  is  not  bound  to  show  that  it  could  not 
fall  without  negligence;  but  if  there  are  any  facts  inconsistent 
with  negligence  it  is  for  the  defendant  to  prove  them." 

In  Scott  V.  The  London  Docks  Co.,  3  Hurl.  &  Colt,  596,  600, 
plaintiff,  while  passing  in  front  of  a  warehouse  in  the  dock,  in  dis- 
charge of  his  duty  as  a  customs  collector,  was  injured  by  bags  of 
sugar  falling  upon  him  which  were  being  lowered  from  above. 
An  effort  was  made  by  counsel  to  distinguish  the  case  from  Byrne 
V.  Boadle,  cited  above,  because  the  place  where  the  accident  oc- 
curred was  not,  as  there,  a  public  highway,  but  a  dock,  the  prop- 
ertv  of  the  company.  Held  evidence  of  negligence ;  Erie,  C.  J., 
saying : 

"There  must  be  reasonable  evidence  of  negligence.  But  where 
the  thing  is  shown  to  be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  the 
explanation  by  the  defendants,  that  the  accident  arose  from  want 
of  care." 

To  same  effect  is  the  able  opinion  of  Judge  Morrow  in  The  Jo- 
seph B.  Thomas  (D.  C.)  81  Fed.  578. ' 
In  the  case  of  The  William  Branfont,  52  Fed.  390,  394,  3  C.  C. 
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A.  155,  the  rule  of  evidence  applied  in  Coasting  Co.  v.  Tolson,  139 
U.  S.  552,  554,  11  Sup.  Ct.  653,  35  L.  Ed.  270,  and  cited  hereto- 
fore, was  applied  to  a  case  of  where  a  stevedore  was  injured  by 
the  fall  of  a  stanchion.  The  opinion  was  by  Fuller,  C.  J.,  who,  in 
affirming  the  judgment  of  the  District  Judge,  said : 

*'It  is  plain  that  in  his  judgment  a  prima  facie  case  was  made 
out,  not  simply  from  the  mere  happening  of  the  accident,  but  be- 
cause the  surrounding  circumstances  raised  the  presumption  that 
it  happened  in  consequence  of  a  failure  of  duty  on  the  part  of 
libelee.  Undoubtedly  there  are  cases  where  the  very  nature  of  an 
accident  has  been  held  of  itself  to  supply  the  proof  of  negligence, 
but  the  conclusion  was  not  rested  on  the  mere  naked,  isolated  fact 
of  injury.  The  presumption  of  negligence  was  drawn  from  the 
fact  of  the  injury,  coupled  with  the  circumstances  surrounding  its 
infliction,  and  characterizing  the  nature  of  the  occurrence  as  at- 
tributable to  want  of  the  requisite  care,  or  as  demanding  an  ex- 
planation which  the  defendant  alone  could  furnish." 

It  has  been  said  that  in  action  by  employees  for  negligent  in- 
juries evidence  of  an  accident  carries  with  it  no  presumption  of 
negligence.  111.  Cent.  R.  Co.  v.  Coughlin,  132  Fed.  801,  65  C.  C, 
A.  101 ;  Patton  v.  T.  P.  R.  Co,  179  U  S.  663,  21  Sup.  Ct.  275,  45 
L.  Ed.  361 ;  T.  &  P.  R.  Co.  v,  Barrett,  166  U.  S.  617,  17  Sup.  Ct. 
707,  41  L.  Ed.  1136.  The  reason  is  the  peculiar  contract  of  such 
an  employee  by  which  he  assumes  the  risks  incident  to  his  employ- 
ment, including  the  negligence  of  his  fellow  servants.  He  must 
therefore  show  that  the  injury  of  which  he  complains  was  the  re- 
sult of  a  risk  he  did  not  assume.  It  is  also  said  that  the  explosion 
of  a  boiler  does  not  aflford  prima  facie  evidence  of  negligence. 
For  this  the  cases  of  T.  &  P.  Ry.  Co.  v.  Barrett,  166  U.  S.  617,  17 
Sup.  Ct.  707,  41  L.  Ed.  1136,  Huff  z\  Austin,  46  Ohio  St.  386,  21 
N.  E.  864,  15  Am.  St.  Rep.  613,  Cosulich  v.  Standard  Oil  Co.,  122 
N.  Y.  118,  25  N.  E.  259,  19  Am.  St.  Rep.  475,  and  Marshall  v, 
Welwood,  38  N.  J.  Law,  339,  20  Am.  Dec.  394,  are  cited.  The 
case  of  the  T.  &  P.  Ry.  Co.  v,  Barrett  was  a  suit  by  an  employee, 
and  for  reasons  stated  above  is  not  in  point.  Marshall  v.  Wel- 
wood follows  Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am.  Rep.  623, 
in  simply  holding  that  there  is  no  absolute  responsibility  for  the 
consequences  of  the  bursting  of  a  boiler,  and  that  there  must  be 
evidence  of  some  negligence  to  sustain  a  recovery.  Neither  case 
involved  the  question  as  to  whether  evidence  of  the  fact  that  a 
boiler  had  exploded  supplied  evidence  of  negligence  in  the  ab- 
sence of  explanation.  Cosulich  v.  Standard  Oil  Co.  was  the  case 
of  the  explosion  of  a  tank  of  oil  in  a  coal  oil  refinery.  Starting 
from  the  proposition  that  mere  proof  that  fire  had  spread  from  the 
premises  of  one  to  those  of  another  does  not  afford  prima  facie 
evidence  of  a  negligent  origin,  the  court  held  that  evidence  that  it 
had  started  from  the  explosion  of  a  tank  of  oil  in  process  of  dis- 
tillation in  a  manufacturing  establishment  did  not  point  to  negli- 
gence or  carelessness.  Huff  v.  Austin  does  squarely  hold  that  the 
explosion  of  an  ordinary  steam  boiler  does  not  make  a  prima  facie 
case  of  negligence.    An  opposite  conclusion  was  reached  bv  the 
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Tennessee  Supreme  Court  in  Young  v,  Bransford,  12  Lea,  232, 
241,  where  the  question  was  considered  in  a  careful  opinion  by 
Judge  Cooper.    In  that  case  it  was  said : 

"The  fact  that  there  was  an  explosion,  which  is  not  an  ordinary 
incident  of  the  use  of  a  steam  boiler,  ought  to  have  some  weight, 
inasmuch  as  it  may  be  out  of  the  power  of  the  aggrieved  part>'  in 
some  instances  to  prove  any  more.  The  reasonable  rule  would 
seem  to  be  that  laid  down  by  Judge  Wallace  as  above,  'that  from 
the  mere  fact  of  an  explosion  it  is  competent  for  the  jury  to  infer 
as  a  proposition  of  fact  that  there  was  some  negligence  in  the 
management  of  the  boiler  or  some  defect  in  its  condition.' " 

To  same  effect  is  Rose  v.  Transportation  Co.,  20  Blatchf.  411, 
1 1  Fed.  438. 

The  presumption  from  evidence  of  a  fire  started  by  sparks  from 
a  railway  engine  is  in  many  states  determined  by  statute.  But  at 
the  common  law  a  prima  facie  case  of  negligence  is  not  made  out 
by  mere  evidence  that  it  was  started  by  sparks  from  a  railway  en- 
gine. The  use  of  such  engine  being  sanctioned  by  statute,  there 
is  no  liability  for  a  fire  started  from  sparks  unless  the  sparks  were 
negligently  suffered  to  escape.  The  ground  o^  action  being,  there- 
fore, for  the  negligent  escape  of  sparks,  a  case  is  not  made  out  by 
mere  proof  that  it  was  started  by  sparks  in  view  of  the  fact  that 
some  sparks  will  escape  despite  the  use  of  appliances  to  arrest 
them.  Garrett  v.  Southern  Ry.  Co.,  101  Fed.  102,  41  C.  C.  A.  237, 
49  L.  R.  A.  645 ;  13  Am.  &  Eng.  Ency.  Law,  507,  508,  and  cases 
cited  in  notes.  But  evidence  of  escape  of  larger  sparks  than  usual, 
or  an  unusual  number  of  sparks,  has  been  held  prima  facie  evi- 
dence of  want  of  due  care.  Field  v,  N.  Y.  Cent.  R.,  32  N.  Y.  339, 
345 ;  Mo.  Pac.  Ry.  Co.  z\  Texas,  etc.,  Ry.  Co.  (C'  C.)  41  Fed. 
917;  Fitch  v,  Pac.  Ry.  Co.,  45  Mo.  322;  Henderson  v.  R.  Co.,  144 
Pa.  461,  22  Atl.  851,  16  L.  R.  A.  299,  27  Am.  St.  Rep.  652. 
There  are,  however,  many  jurisdictions  in  which  the  mere  fact  of 
fire  started  by  sparks  is  held,  irrespective  of  statute,  to  be  prima 
facie  evidence  of  negligence.  The  cases  may  be  seen  in  13  Am. 
&  Eng.  Ency.  Law,  p.  498  et  seq.,  and  notes. 

But  where  the  character  of  the  accident  is  such  as  to  strongly 
point  to  a  cause  which  is  abnormal  and  negligent,  it  devolves  upon 
the  defendant  to  explain  that  that  abnormal  cause  was  not  due  to 
want  of  due  care.  Thus  in  Memphis  Electric  Lighting  Co.  v.  Let- 
son  (C.  C.  A.)  135  Fed.  969,  we  held  that  a  prima  facie  case  of 
negligence  was  made  out  upon  evidence  that  the  intestate  received 
a  fatal  current  of  electricity  when  turning  on  an  ordinary  electric 
lamp,  the  current  being  supplied  for  lighting  purposes  by  the  de- 
fendant. 

It  is  useless  to  multiply  examples  of  the  proper  application  of 
the  presumptions  arising  from  the  circumstances  of  a  particular 
accident.  The  court  below  tried  the  case  carefully,  and  sub- 
mitted the  matters  at  issue  under  a  sound  charge,  and  the  judg- 
ment must  be  affirmed. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  July  28,  1905.) 

[139  Fed.  Rep.  639.] 

Railroads — Killing  of  Person  at  Crossing-— Presumption  of  Care.* 
The  presumption  that  a  person  who  was  struck  and  killed  by  a  train 
while  driving  over  a  railroad  crossing  exercised  due  care  to  avoid 
injury  is  destroyed,  where  it  appears  from  the  undisputed  evidence 
that,  if  he  had  looked  and  listened  before  driving  upon  the  crossing, 
he  must  have  seen  and  heard  the  train  approaching. 

Same — Contributory  Negligence. — Plaintiff's  intestate,  who  was  a 
young  man,  was  struck  and  killed  by  a  train  on  defendant's  railroad, 
while  driving  over  a  crossing  at  night  with  a  team  and  top  buggy, 
the  curtains  to  which  were  down.  The  evidence  showed  that  the 
train,  which  was  lighted  and  with  the  headlight  burning,  could  have 
been  seen  for  a  long  distance  before  it  reached  the  crossing  from  any 
point  on  the  highway  within  100  feet  or  more  from  the  crossing  in 
the  direction  from  which  the  deceased  approached.  It  was  a  moon- 
light night,  and  the  fence,  extending  from  the  cattle  guard  along  the 
side  of  the  highway  for  90  feet,  had  been  recently  whitewashed.  It 
also  fairly  appeared  that  deceased  was,  to  some  extent,  at  least,  ac- 
quainted with  the  locality,  from  which  he  lived  a  few  miles  distant 
along  the  highway,  and  that  he  knew  that  such  highway  crossed  the 
railroad.  Held,  that  the  physical  facts  rebutted  any  presumption  that 
he  exercised  due  care,  and  that  he  was  chargeable  with  contributory 
negligence  as  matter  of  law,  which  precluded  any  recovery  for  his 
death. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Xorthem  District  of  Iowa. 

While  W.  M.  Rollins,  a  single  man  26  years  of  age,  was  going 
from  Charles  City,  Iowa,  on  the  26th  day  of  November,  1903,  to 
his  home,  himself  and  a  team  of  horses  that  he  was  driving  were 
killed,  and  the  buggy  in  which  he  was  riding  was  destroyed,  in  a 
collision  with  one  of  the  defendant  in  error's  passenger  trains,  at 
a  public  highway  crossing  known  in  the  evidence  as  **Warner's 
Crossing."  His  administrator  brings  this  suit  to  recover  dam- 
ages therefor.  The  highway  upon  which  Rollins  was  traveling 
runs  east  and  west.  Defendant  in  error's  railroad  at  the  point 
where  the  collision  occurred  runs  from  northwest  to  southeast, 

*For  the  authorities  in  this  series  on  the  question  whether  there 
is  a  presumption  of  the  exercise  of  due  care  for  his  own  safety  by 
a  person  killed  by  a  railroad  train,  see  foot-note  appended  to  Stewart 
V.  North  Carolina  R.  Co.  (N.  Car.),  16  R.  R.  R.  212,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  212;  foot-notes  appended  to  Los  Angeles  Traction  Co. 
V.  Conneally  (C.  C.  A.),  16  R.  R.  R.  107,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  107;  foot-note  appended  to  Patterson  v,  Pittsburg,  etc.,  Ry.  Co. 
(Pa.),  15  R.  R.  R.  469,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;*  foot-notes 
appended  to  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  14  R.  R.  R. 
594,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  594. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  highway  traveler  before  attempting  to  cross  railroad  tracks, 
see  foot-note  appended  to  Wilson's  AdmVs  v.  Chesapeake  &  O.  Ry. 
Co.  (Ky.),  16  R.  R.  R.  103,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  103;  foot- 
note appended  to  Ihrig  v,  Erie  R.  Co.  (Pa.),  15  R.  R.  R.  159,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  159. 
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and  crosses  the  highway  at  an  acute  angle.    Three  hundred  and 
sixty-one  feet  west  of  the  crossing  lives  a  Mr.  Warner,  whose 
house  is  between  the  highway  and  the  railroad.    Northwest  along 
the  railroad  from  the  crossing  in  question  1,311  feet  is  another 
crossing  called  ^'Short's  Crossing."    Northwest  along  the  railroad 
a  mile  and  a  half  is  the  Cedar  River  Bridge.    At  a  point  108  feet 
west  from  the  center  of  the  Warner  Crossing  the  Short's  Crossing- 
can  be  plainly  seen.    The  right  of  way  of  the  railroad  is  100  feet, 
50  feet  each  side  of  the  center  of  the  track.    There  is  nothing  in 
the  right  of  way,  after  you  reach  the  right  of  way  line,  to  obstruct 
the  view  along  the  right  of  way  to  the  northwest.    A  person  stand- 
ing on  the  highway  and  looking  directly  north  can  see  a  train 
coming  on  the  railroad.    At  a  point  50  feet  west  from  the  crossing 
one  can  see  pretty  near  to  the  Cedar  River  Bridge.    At  a  point 
100  feet  wxst  from  the  crossing  one  can  see  Short's  Crossing. 
The  accident  occurred  between  9  and  10  o'clock  at  night.     The 
moon  was  shining  and  clouds  were  flying.    The  depth  of  the  cut 
in  which  the  railroad  track  is  located,  as  you  leave  the  Warner 
Crossing  and  go  west,  is  2  or  3  feet.    There  are  some  cherry,  ap- 
ple, and  plum  trees  between   Warner's   house   and   the   Warner 
Crossing,  which  partially  obstruct  the  view  of  the  railroad  track 
when  one  passes  along  the  highway  for  about  two-thirds  of  the 
way  to  the  crossing.     At  a  point  200  feet  west  of  the  Warner! 
Crossing,  on  the  highway,  the  surface  of  the  ground  is   1  8-10 
feet  higher  than  the  rail  of  the  railway  at  a  point  opposite.     The 
height  of  the  bottom  of  an  ordinary  passenger  car  window  from 
the  rail  is  7  feet  and  2  inches.     The  headlight  of  the  train  that 
collided  with  the  team  and  buggy  was  lighted,  and  the  train  and 
cars  were  lighted.     Two  witnesses  for    the    plaintiff    in    error, 
Charles  F.  Warner  and  Anna  Wood,  who  were  in  the  Warner 
house,  with  closed  windows  and  doors,  heard  the  noise  of  the 
coming  train  when  it  crossed  Cedar  River  Bridge.    C.  P.  Warner, 
in  the  same  house,  heard  the  train  for   two   minutes   before    it 
passed  the  house.    Charles  Ash  and  Mrs.  Charles  Ash,  who  live 
140  rods  south  of  Short's  Crossing,  heard  the  train  when  at  said 
crossing.    Maude  Johnson,  who  lives  a  quarter  of  a  mile  east  of 
the  crossing  in  question,  saw  the  headlight  of  the  train  beyond 
Short's  Crossing.     The  train  was  about  four  minutes  late.     It 
was  running  from  45  to  50  miles  an  hour.    The  engineer  on  the 
train,  who  was  the  only  person  who  saw  the  team  immediately 
prior  to  the  accident,  testified  that  it  was  only  an  instant  after  he 
saw  them  that  the  collision  occurred.    The  buggy  had  a  top,  and 
this  top  was  up.     Two  hundred  feet  west  from  the  crossing  in 
question  on  the  highway  the  distance  between  the  railroad  and 
highway  is  90  feet.    Rollins,  the  deceased,  made  his  home  with  his 
father,  M.  W.  Rollins,  who  lived  about  30  miles  from  Charles 
City.  Iowa.    The  highway  on  which  Rollins  was  traveling  is  called 
the  "Charles  City  Road,"  and  is  a  main  traveled  road.     Rollins 
ate  supper,  on  the  evening  of  the  day  that  he  was  killed,  at  the 
house  of  a  Mr.  Adams,  and,  when  he  left  Adams'  house  on  the 
journey  which  cost  him  his  life,  he  was  told  by  Adams  to  be  care- 
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ful  of  the  cars,  to  which  Rollins  replied :  "I  will  be  careful.  T 
am  prett>'  careful  of  that.  As  far  as  that  is  concerned.  I  could  tie 
up  mv  lines  and  the  team  would  take  me  home."  The  wmg  fences 
extending  from  the  cattle  guards  at  the  Warner  Crossmg  to  the 
right  of  way  line  on  either  side  of  the  track  were  newly  white- 
washed five  or  six  davs  before  the  accident.  The  wing  fence, 
which  extended  from  the  north  cattle  guard  along  the  north  line 
of  the  highway  to  the  right  of  wav  line,  by  reason  of  the  angle  at 
which  the  railroad  crossed  the  highway,  is  from  80  to  100  feet  in 
length.  The  foregoing  facts  are  those  upon  which  the  correct- 
ness of  the  ruling  of  the  court  below  in  directing  a  verdict  must 
be  determined.  These  facts,  with  one  or  two  exceptions,  appear 
from  the  evidence  of  the  plaintiff.  Photographs  of  the  physical 
facts  surrounding  the  place  of  the  accident  were  introduced  m 
evidence,  and  were  considered  bv  the  trial  court,  and  were  also 
furnished  to  this  court  for  inspection.  At  the  close  of  all  the  evi- 
dence counsel  for  defendant  in  error  moved  the  court  to  direct  the 
jurv  to  return  a  verdict  in  its  favor,  for  the  reason  that  the  negli- 
gence of  the  plaintiff  in  error  directly  contributed  to  his  death. 
This  motion  was  granted  by  the  court.  The  plaintiff  in  error  ex- 
cepted to  the  ruling,  and  now  brings  the  case  here  for  review. 

W.  A.  Smith  (Smith  &  OXomior,  on  the  brief),  for  plaintiff  in 

error. 
W.  /.  Knight  (H,  H.  Field,  on  the  brief),  for  defendant  in 

error. 

Before  Van  Devanter,  Circuit  Judge,  and  Garland  and  Pol- 
lock, District  Judges. 

Garland,  District  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

We  have  had  some  trouble  in  settling  the  bill  of  exceptions  in 
this  case.    The  record  shows  that  to  the  proposed  bill  of  excep- 
tions of  the  plaintiff  in  error  the  defendant  in  error  submitted 
what  amounts  to  16  pages  of  the  printed  record  as  amendments 
thereto.    Then  the  plaintiff  in  error  submitted  some.    At  the  end 
of  these  documents  appears  the  usual  allowance  thereof  by  the 
trial  judge  as  a  bill  of  exceptions.     At  no  place  in  the  bill  can  a 
statement  be  taken  as  true,  without  searching  the  whole  record 
for  the  purpose  of  ascertaining  whether  or  not  said  statement  has 
not  been  changed  or  added  to  by  amendment.    This  labor  ought 
not  to  be  imposed  upon  this  court.    We  are  of  the  opinion  that, 
when  a  trial  judge  has  decided  what  shall  appear  in  the  bill  of  ex- 
ceptions, counsel  should  be  required  to  prepare  for  signature  a 
new  draft  of  the  bill  as  amended,  and  trust  that  this  may  be  done 
in  the  future.    In  the  absence  of  evidence  as  to  the  acts  of  the  de- 
ceased immediately  prior  to  the  collision,  plaintiff  in  error  is  en- 
titled to  the  presumption  that  deceased  used  due  care  to  avoid  in- 
jur\'.   Texas,  etc.,  Railway  v.  Gentrv,  163  U.  S.  353,  16  Sup.  Ct. 
1104,41  L.  Ed.  186;  Northern  Pacific  Railway  v.  Spike,  121  Fed. 
44,  57  C.  C.  A.  384.    But,  as  was  said  by  this  court  in  Tomlinson 
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V.  C,  M.  &  St.  P.  Railway,  134  Fed.  233,  67  C.  C.  A.  218,  this 
presumption  cannot  stand  against  positive    and    uncontradicted 
proof.    Northern  Pacific  Railroad  v.  Freeman,  174  U.  S.  379,  19 
Sup.  Ct.  763,  43  L.  Ed.  1014 ;  Baltimore,  etc.,  Railroad  v.  Land- 
rigan,  191  U.  S.  461,  24  Sup.  Ct.  137,  48  L.  Ed.  262.     We  are 
satisfied  that  a  fair  consideration  of  the  evidence,  with  all  legiti- 
mate inferences  that  may  be  drawn  therefrom   in    favor  of   the 
plaintiff  in  error,  still  leaves  the  case  in  a  position  where  all  rea- 
sonable men  must  draw  the  conclusion   that   the   deceased    was 
guilty  of  negligence  which  contributed  to  his  death.    We  base  our 
opinion  upon  the  fact  that  the  undisputed  evidence  shows  that,  if 
the  deceased  had  used  his  senses  of  hearing  and  seeing  as  the  law- 
required  him  to  do,  he  could  have  seen  and  heard  the  train  in  time 
to  avoid  injury.     The  presumption  that  the  deceased  used  due 
care  is  destroyed  by  the  force  of  physical  facts  shown  by  undis- 
puted evidence,  and  the  inevitable  inference  must  be  drawn  there- 
from that  deceased  either  did  not  look  or  listen,  or,  having  looked 
and  listened,  he  endeavored  to  cross  in  front  of  the  train.     He 
was  therefore,  as  matter  of  law,  guiltv  of  contributory  negligence. 
Garlich  v.  Railway,  131  Fed.  837,  67'C.  C.  A.  237;  Chicago,  etc.. 
Railway  v.  Andrews,  130  Fed.  65,  64  C.  C.  A.  399;  Chicago,  etc.. 
Railway  7'.  Rossow,   117  Fed.  491.  54  C.  C.  A.  313;  Chicago, 
etc..  Railway  r.  Pounds,  82  Fed.  217,  27  C.   C.  A.   112;  Pyle  v. 
Clark,  79  Fed.  744,  25  C.  C.  A.  190. 

It  is  urged  by  plaintiff  in  error  that  there  is  no  evidence  in  the 
record  that  deceased  knew  that  he  was  approaching  a  railroad 
track.  We  think  that  the  evidence  discloses  such  a  state  of  facts 
as  to  warrant  the  court  in  fairly  presuming  that  the  deceased  must 
have  known  that  the  highway  on  which  he  was  traveling  crossed 
a  railway  track  at  or  near  the  place  in  question.  The  highway 
upon  which  he  was  traveling  was  a  main  traveled  road  between 
the  home  of  deceased  and  Charles  City.  It  ran  through  an  old 
settled  country  with  towns  and  villages  scattered  throughout  the 
locality.  Deceased  was  26  years  old,  unmarried,  and  lived  at  his 
father's  home,  and  had  lived  there,  so  far  as  it  can  be  gathered 
from  the  evidence,  for  some  time,  and  deceased  and  his  team  were 
well  known  by  people  living  in  the  vicinity  of  the  accident.  When 
warned  by  Mr.  Adams,  as  deceased  started  on  his  journey  home, 
to  look  out  for  the  cars,  his  reply  indicated  that  he  was  aware  that 
there  was  a  necessity  of  looking  out  for  the  railroad  trains.  The 
wing  fences  at  the  Warner  Crossing  were  recently  whitewashed. 
The  wing  fence  extending  from  the  railroad  track  southwest 
along  the  highway  was  some  90  feet  long.  Ordinarv  care  re- 
quired deceased  to  heed  these  facts.  Steinhofel  v,  C,[  M.  &  St 
P.  Railway  Co.  (Wis.)  65  N.  W.  852. 

There  were  exceptions  taken  in  the  court  below  to  several  rul- 
ings of  the  court  on  the  admission  of  evidence;  but,  as  said  rul- 
ings did  not  affect  the  result,  they  need  not  be  considered. 

The  judgment  below  is  affirmed. 
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(Supreme  Court  of  Nevada,  Sept.  6,  1905.) 
[82  Pac.  Rep.  96.] 

Appeal — Rehearing. — Questions  not  raised  on  the  original  hearing 
will  not  be  considered  on  the  rehearing. 

Same— Statute  Enacted  after  Hearing. — If  a  judgment  was  correct 
at  the  time  it  was  rendered,  and  was  properly  affirmed  at  the  time  it 
was  passed  upon  by  the  Supreme  Court,  the  propriety  of  its  decision 
cannot  be  affected  on  rehearing  by  a  statute  passed  after  the  de- 
cision on  appeal. 

Negligence — Fri^^htening  Horses — Steam  Whistle.* — In  an  action 
for  personal  injuries  caused  by  a  fall  from  a  cart,  resulting  from 
plaintiff's  horse  being  frightened  by  a  steam  whistle  in  defendant's 
railroad  shops,  an  instruction  that  there  is  a  distinction  between  the 
nature  of  a  locomotive  whistle  and  a  stationary  whistle  for  the  pur- 
pose of  notice  only;  the  former  being  necessary  for  the  purpose  of 
frightening  animals  off  the  track,  etc.,  so  that  its  usefulness  depends 
on  the  alarming  and  frightening  character  of  the  noise  it  makes,- 
while  with  respect  to  the  latter  there  is  no  necessity  for  constructing 
or  operating  them  so  as  to  alarm  an  animal  of  ordinary  gentleness, 
so  that  any  unnecessary  alarming  or  frightening  use  of  them  is 
wrongful,  was  proper. 

On  Rehearing.     ^Vifirmed.     For  former  opinion,  see  78  Pac 

978. 

Talbot,  J.  The  decision  of  this  court  herein  was  rendered  De- 
cember 24,  1905,  78  Pac.  978.  A  petition  for  rehearing  was  filed 
January  23,  1905.  The  order  granting  the  rehearing  did  not  limit 
the  purposes  for  which  the  rehearing  might  be  had,  although  the 
main  inducement  for  granting  one  was  the  statement  in  the  peti- 
tion that  this  court  had  omitted  to  particularly  consider  in  its 
opinion  plaintilT's  instruction  No.  10,  the  giving  of  which  to  the 
jury  is  said  by  the  appellant  to  be  the  basis  of  one  of  its  main  as- 
sertions that  the  district  court  erred.  The  briefs  and  the  argu- 
ments on  rehearing,  presented  last  April  and  May,  covered  the 
contentions  previously  advanced  and  more,  and  have  gone  beyond 
the  petition  itself,  and  further  than  the  questions  involved  on  the 
appeal.  It  is  now  urged  that  under  the  statute  approved  February 
25. 1905,  p.  33,  c.  21,  purporting  to  amend  section  197  of  the  Civil 
Practice  Act,  and  which  was  passed  after  the  determination  of  the 
appeal  and  after  the  filing  and  granting  of  the  petition  for  re- 
hearing, this  court  ought  to  remand  the  case,  because  it  does  not 
appear  that  the  judgment  is  supported  by  a  fair  preponderance  of 
the  evidence.  In  opposing  this  contention  the  validity  of  the 
amendment  is  assailed  by  respondent.  As  indicated  in  the  opin- 
ion, the  evidence  is  ample  to  support  the  verdict  under  the  statute 

*For  the  authorities  in  this  series  on  the  subject  of  tlic  duties  and 
I'lbilities  of  railroad  companies  with  respect  to  frij^htcninp:  teams, 
see  foot-notes  appended  to  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.), 
1^  R.  R.  R.  806,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  800;  foot-note  appended 
t^  Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  13  R.  R.  R.  76,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 
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as  it  stood  before  the  passage  of  this  late  act.  Following  the 
pusual  precedent,  the  constitutional  questions  advanced  by  counsel 
«will  not  be  considered,  when  their  adjudication  is  not  necessary 
for  a  proper  determination  of  the  cause.  The  attorney  for  re- 
spondent asserts  that  questions  which  were  not  raised  on  the 
original  hearing  will  not  be  considered  on  rehearing,  and  cites  the 
following  cases  so  holding:  Schafer  v.  Schafer,  93  Ind.  586; 
Manor  v.  Jay  County,  137  Ind.  367,  34  N.  E.  959,  36  N.  E.  1101 ; 
Tubbesing  v,  Burlington,  68  Iowa,  695,  24  N.  W.  514,  28  N.  W. 
19 ;  Goodenow  z/.  Litchfield,  59  Iowa  226,  9  N.  W.  107, 
13  N.  W.  86;  Minneapolis  Trust  Co.  v.  Eastman,  47  Minn. 
301,  50  N.  W.  82,  930;  Mount  v.  Mitchell,  32  N.  Y.  702 ;  Kellogg 
V.  Cochran,  87  Cal.  192,  25  Pac.  677,  12  L.  R.  A.  104 ;  San  Fran- 
cisco V,  Pacific  Bank,  89  Cal.  23,  26  Pac.  615,  835 ;  Marine  Bank 
z/.  National  Bank,  59  N.  Y.  73,  17  Am.  Rep.  305.  Other  decisions 
sustaining  this  rule  are :  Jacksonville,  T.  &  K.  R.  Co.  v.  Peninsu- 
lar Co.,  17  L.  R.  A.  33,  66,  27  Fla.  1,  157,  9  South.  661 ;  Cloiid  v. 
Malvin,  108  Iowa,  52,  75  N.  W.  645,  78  N.  W.  791,  45  L.  R.  A. 
209;  McDermott  v.  Iowa  Falls  R.  Co.,  85  Iowa,  180,  52  N.  W. 
181 ;  Farrell  v.  Pingree,  5  Utah,  530,  17  Pac.  453 ;  Evansville  v. 
Senhenn,  151  Ind.  42,  47  N.  E.  634,  51  N.  E.  88,  41  L.  R.  A.  734, 
68  Am.  St.  Rep.  218 ;  Payne  v,  Treadwell,  16  Cal.  247 ;  Dougherty 
V.  Henarie,  49  Cal.  686 ;  Lake  Erie  R.  R.  Co.  z'.  Griffin  (Ind.  App.) 
57  N.  E.  722 ;  Lybarger  v.  State,  2  Wash.  St.  552,  27  Pac.  449, 
1029 ;  Tolman  Co.  v,  Bowemian,  6  S.  D.  206,  60  N.  W.  751 ;  Rob- 
inson z/.  Allison,  97  Ala.  596,  12  South.  382,  604;  Florida  Nat. 
Bank  v,  Ashmead,  23  Fla.  391,  2  South.  657,  665 ;  Weld  v.  John- 
son Mfg.  Co.,  84  Wis.  537,  54  N.  W.  335,  998 ;  Moore  v.  Beaman, 
112  N.  C.  558,  17  S.  E.  676;  Hudson  v,  Jordon,  110  N.  C.  250,  14 
S.  E.  741 ;  Western  News  Co.  v,  Wilmarth,  34  Kan.  254,  8  Pac. 
104;  Chamberlain  v,  N.  E.  R.  R.,  41  S.  C.  399,  19  S.  E.  743,  996, 
25  L.  R.  A.  139,  44  Am.  St.  Rep.  717;  Coulter  z\  Portland  Trust 
Co.,  20  Or.  469,  26  Pac.  565,  27  Pac.  266 ;  Merchants'  National 
Bank  v,  Greenhood,  16  Mont.  395,  41  Pac.  250,  851 ;  Cincinnati  v. 
Cameron,  33  Ohio  St.  336 ;  Hatto  v.  Brooks,  33  Miss.  575 ; 
Broom's  Succession,  14  La.  Ann.  67 ;  Ryerson  v.  Eldred,  18  Mich. 
490 ;  Hayne,  New  Trial  and  Appeal,  879 ;  Beck  v,  Thompson,  22 
Nev.  421,  41  Pac.  1.  As  illustrative  of  this  doctrine,  we  quote  a 
few  extracts  from  some  of  these  opinions:  Manor  v.  Board,  137 
Ind.  394^  36  N.  E.  1101:  "Questions  waived  by  silence  of  the 
original  brief  cannot  be  presented  to  this  court  on  a  petition  for 
rehearing.  Fleetwood  v.  Brown,  109  Ind.  567,  9  N.  E.  352,  11  N. 
E.  779 ;  Union  School  Tp.  v.  First  Nat.  Bank,  102  Ind.  464,  2  N, 
E.  194 ;  Thomas  v.  Mathis,  92  Ind.  560."  Goodenow  v.  Litchfield : 
"We  feel  constrained  to  hold  that  after  a  cause  has  been  sub- 
mitted, determined,  and  a  rehearing  granted,  it  is  too  late  to  raise 
for  the  first  time  such  a  vital  question  as  that  now  made  in  the 
argument  filed  in  aid  of  the  petition  for  rehearing ;  the  same  not 
being  filed  as  a  matter  of  right,  but  simply  as  a  matter  of  grace 
and  favor  of  the  court."  Kellogg  v,  Cochran:  "We  have  de- 
cided— and  with  manifest  propriety — that  we  will  not  grant  a 
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rehearing  in  order  to  consider  points  not  made  in  the  argument 
upon  which  the  case  was  originally  submitted/'  Schafer  v.  Scha- 
fer :  "The  appellant,  in  order  to  avail  himself  of  a  question  upon 
which  to  secure  a  judgment,  must  present  that  question  in  his' 
brief  upon  the  original  submission."  The  Supreme  Court  of 
Florida  in  Jacksonville,  T.  &  K.  R.  Co.  v.  Peninsular  Co. :  *'The 
proper  function  of  a  petition  for  rehearing  is  to  present  to  us  any 
omission  or  cause  for  which  our  judgment  is  supposed  to  be  erro- 
neous. No  new^  ground  or  position  not  taken  in  the  argument 
submitting  the  cause  can  be  assumed."  Payne  v,  Treadwell: 
"The  second  ground  upon  which  a  rehearing  is  asked  was  not 
taken  in  the  argument  or  in  any  of  the  briefs  of  counsel.  It  is 
too  late  to  urge  it  now  for  the  first  time  after  the  case  has  been 
considered  upon  the  points  to  which  the  attention  of  the  court  was 
called,  and  a  decision  has  been  rendered."  We  understand  that 
appellant,  by  citing  Beck  v,  Thompson,  concedes  this  to  be  the 
practice,  and  suggests  that  it  ought  not  to  apply  to  a  matter  that 
could  not  have  been  advanced  or  waived  at  the  time  of  the  first 
argument.  We  have  cited  more  cases  to  show  the  uniformity  of 
the  rule,  as  a  stronger  reason  for  not  departing  from  it. 

If  the  judgment  of  the  district  court  and  our  opinion  on  appeal 
were  correct  at  the  time  they  were  made,  they  cz^nnot  be  invali- 
dated on  rehearing  by  this  statute,  passed  subsequently,  even  if, 
for  the  purposes  of  the  argument,  its  constitutionality  be  con- 
ceded. It  is  manifest  that  the  rehearing  was  not  granted  for  that 
purpose. 

The  instruction  which  we  have  mentioned  as  being  under  spe- 
cial objection  is  as  follows :  "No.  10.  The  jury  is  instructed  that 
the  law  distinguishes  the  necessary  nature  of  a  locomotive  whistle 
from  that  of  a  stationary  whistle,  intended  for  the  purpose  of  no- 
tice only ;  that  locomotive  whistles  are  necessary,  among  other 
purposes,  for  the  purpose  of  frightening  animals  off  the  track,  and 
to  give  notice  of  the  approach  of  trains  to  persons  about  to  cross 
the  track  at  such  a  distance  that  the  bell  cannot  be  heard  or  the 
trains  readily  observed;  and  that  in  these  and  other  cases  their 
use  upon  railroads  is  both  sanctioned  and  required  by  law ;  and 
that  in  such  cases  the  usefulness  of  the  whistle  depends  upon  the 
alarming  and  frightening  character  of  the  noise  it  makes,  and  one 
of  the  purposes  for  which  it  is  used  is  to  frighten  and  to  alarm. 
But  the  court  instructs  the  jury  the  rule  is  different  in  respect  to 
stationar}^  whistles,  intended  for  notice  only,  and  that  if  used,  if 
there  is  no  necessity  for  constructing  or  operating  them  in  such 
a  way  as  to  alarm  or  frighten  any  person  or  animal  of  ordinary 
g^entleness,  any  unnecessary  alarming  or  frightening  use  of  them, 
if  productive  of  injury  to  another,  is  wrongful,  and  the  proprie- 
tors should  be  holden  responsible  for  the  injury."  That  this  in- 
struction draws  a  correct  distinction  is  apparent  upon  its  face. 
The  right  of  the  appellant  to  maintain  its  shops  within  the  city 
limits,  and  to  use  such  a  whistle  as  will  not  endanger  people 
traveling  on  the  street,  for  the  purpose  of  calling,  dismissing,  or 
notifying  its  employees,  is  not  assailed  or  denied.    That  the  com- 
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pany  may  operate  its  machinery  with  all  necessary  fixtures  and 
appliances  is  conceded,  but  this  right  must  be  exercised  with  rea- 
sonable care,  and  so  as  not  to  injure  or  imperil  the  safety  of  oth- 
ers. Streets  are  for  the  use  of  the  public  for  travel  and  transpor- 
tation. The  harm  and  damage  lies  in  the  sounding  of  a  whistle 
of  unusual  and  unnecessary  loudness  and  discordance  in  such 
proximity  to  a  frequented  thoroughfare  as  to  frighten  horses  of 
ordinary  gentleness  when  rightfully  driven  there.  Locomotive 
whistles  are  usually  blown  at  long  distances  from  crossings,  to 
warn  and  alarm  before  the  bell  can  be  heard.  When  nearing  the 
track,  people  with  teams  are  generally  on  the  alert  with  ear  and 
eye  to  detect  the  whistle,  noise,  or  coming  of  trains,  and  on  their 
approach  either  turn  away,  or  have  their  horses  under 
tighter  rein  and  better  control  than  is  usual  or  is  to 
be  expected  or  required  when  driving  at  other  places.  In  travel- 
ing the  street  away  from  crossings,  drivers  are  not  so  liable  to  ex- 
pect and  guard  against  the  frightening  of  horses  by  whistles  of 
exceptional  volume  and  discordance.  If  the  use  of  such  be  proper 
on  locomotives,  as  well  as  of  fog  horns  at  lighthouses,  it  is  not 
necessary  to  maintain  either  on  stationary  engines  so  near  to  the 
street  as  to  endanger  people  driving  horses  of  ordinar>'  gentle- 
ness. There  is  a  place,  as  well  as  a  time,  for  everything  under  the 
sun.  Whether  the  appellant  maintained  and  blew  a  whistle  that 
was  unnecessarily  alarming,  and  a  menace  to  defendant's  right  to 
drive  an  ordinarily  gentle  horse  along  the  highway  undisturbed, 
and  which  occasioned  the  accident  and  injury  he  sustained,  were 
questions  of  fact  for  the  jurv.  Topeka  Water  Co.  v.  Whiting,  58 
Kan.  642,  50  Pac.  877,  39  L.'  R.  A.  90 ;  Hill  v,  P.  R.  R.  R.  Co.,  55 
Me.  441,  92  Am.  Dec.  601.  In  the  latter  case  the  court  said: 
"The  whistle  seems  to  be  particularly  adapted  to  give  notice  of 
the  approach  of  trains  to  a  crossing  of  a  highway.  The  object 
then  is  to  warn  all  persons  of  such  approach  in  season  to  enable 
them  to  stop  at  a  safe  distance,  and  thus  avoid  the  risk  of  col- 
lision and  of  alarm  to  horses."  To  make  the  instruction  law  it 
was  not  necessary  for  any  other  court  or  Legislature  to  have  ap- 
proved a  similar  one.  As  nnv  conditions  and  circumstances  arise 
in  the  affairs  of  men,  decisions  based  on  reason  and  justice  must 
be  made  and  promulgated  to  meet  them.  This  theory  and  elas- 
ticity has  long  been  the  boast  of  the  common  law.  By  way  of 
illustration  and  comparison,  the  court  assumed  and  stated  that  the 
purpose  of  locomotive  whistles  was  to  frighten  and  alarm — a  mat- 
ter of  common  knowledge,  and  of  which  proof  was  not  necessar}% 
as  claimed  by  counsel.  Still  urging  that  the  district  court  erred 
in  admitting  evidence  that  another  horse  had  been  frightened  at 
a  different  time  by  the  blowing  of  the  whistle,  appellant  brings  to 
our  attention  the  case  of  Cleveland  Ry.  v.  Wynant.  114  Ind.  525, 
17  N.  E.  118,  5  Am.  St.  Rep.  644,  in  which  admission  of  proof 
that  other  horses  had  shied  at  freight  cars  on  the  crossing  was 
held  to  be  error.  This  decision  has  been  criticised  as  a  refutation 
of  its  own  reasoning,  and  is  not  in  accord  with  the  weight  of  au- 
thority.    In  addition  to  Knight  v.  Goodyear  Co.,  38  Conn.  442, 
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cited  in  the  opinion,  numerous  cases  hold  that  the  fact  that  other 
horses  were  alarmed  or  shied  has  a  tendency  to  show  the  frighten- 
ings character  of  the  object,  and  these  decisions  also  indicate  the 
liability  for  damages  resulting  from  accidents  arising  under  cir- 
cumstances similar  to  those  existing  here.    In  Hill  v.  Portland  & 
R.  R.  Co.,  55  Me.  440,  92  Am.  Dec.  601,  plaintiff,  driving  a  quiet 
horse,  stopped  near  the  crossing  because  the  train  was  at  the 
depot,  the  engine  being  only  15  or  20  feet  from  the  highway,  and 
he  did  not  think  it  prudent  to  pass.    The  engineer,  according  to 
the  custom  on  the  road,  sounded  the  whistle  twice  very  sharplv 
and  briefly.    The  horse  suddenly  turned,  and  threw  the  plaintiff 
out  of  his  carriage.    The  company  was  held  liable  for  his  injuries. 
Proof  that  the  sounding  of  the  whistle  had  a  similar  effect  on 
other  horses  was  received  to  show  its  tendency,  and  the  maxim, 
"So  use  your  own  property  as  not  to  injure  the  rights  of  another" 
was  applied.    In  Gordon  v,  Boston  &  Maine  R.  R.,  58  N.  H.  396, 
plaintiff  was  driving  about  20  feet  from  the  crossing  when  steam 
was  allowed  to  escape  suddenly  from  a  locomotive  on  a  side  track 
about  two  rods  from  the  highway.     The   noise    frightened    the 
horse,  and  it  overturned  the  carriage.    The  court  refused  to  in- 
struct the  jury  that  the  defendant  was  not  liable  for  an  injur^ 
from  the  fright  of  the  horse  in  consequence  of  the  ordinary  or 
necessar}'  or  reasonable  use  of  the  locomotive  upon  its  own  land, 
not  in  the  highway,  but  charged  that  the  company,  in  the  manage- 
ment of  its  engines  and  machiner>',  were  bound  to  exercise  to- 
wards persons  traveling  the  highway  crossing  the  care,  skill,  and 
diligence  that  men  of  ordinary  prudence  would  use  under  the  cir- 
cumstances, having  due  regard  to  the  rights  of  those  attempting 
to  pass.    Evidence  that  other  horses  were  frightened  by  the  noise 
of  the  steam  from  the  locomotive   was   held   to   be   proper.     In 
Crocker  v,  McGregor,  76  Me.  283,  49  Am.  Rep.  611,  there  was  a 
verdict  for  the  plaintiff  for  an  injury  caused  by  the  fright  of  her 
horse  by  steam  escaping  from  the  defendant's  mill,  situated  on  the 
margin  of  the  public  highway.    Witnesses  were  properly  allowed 
fo  testify  that  other  horses  when  passing  were  frightened  bv  the 
escaping  steam.     In  Bemis  v.  Temple,  162  Mass.  342,  38  N.  E. 
970, 26  L.  R.  A.  254,  the  case  was  reversed  because  the  trial  court 
rejected  evidence  that  other  gentle  horses  had  been  frightened  by 
a  campaign  flag  suspended  across  the  street,  and  the  principle 
that  proof  of  other  accidents  will  not  be  received  was  held  inappli- 
cable.   The  court  said :    "This  precise  question  has  been  decided 
in  favor  of  the  plaintiff's  contention  by  many  courts  of  the  hir^h- 
est  respectability,  and  we  have  been  referred  to  no  decision  to  tlie 
contrary.    In  Brown  v.  Eastern  &  Midlands  Railway,  22  Q.  ?». 
p.  391,  393,  which  was  an  action  for  an  injury  caused  by  the  shy- 
ing of  the  plaintiff's  horse  at  a  heap  of  dirt,  the  Court  of  Queen's 
Bench  held  that  the  plaintiff  was  rightly  permitted  to  show  that 
various  other  horses  had  previously  shied  at  the  same  place,  and 
all  the  judges  of  the  Court  of  Appeal  'were  clearly  of  opinion  that 
the  evidence  was  admissible,  and  affirmed  the  decision  of  the 
Queen's  Bench  Division.'    House  v,  Metcalf,  27  Conn.  631,  was 
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a  suit  for  maintaining  a  wheel  which  frightened  the  plaintiff's 
horse.  The  court  says  the  plaintiff  *had  a  right,  not  only  to  show 
the  facts  regarding  its  size,  form,  location,  exposure  to  view,  and 
mode  of  operation,  from  which  the  jury  might  infer  what  effects 
it  would  naturally,  necessarily,  or  probably  produce,  but  also  to 
prove  what  effects  it  had  produced  in  fact.  *  *  *  The  inquirj'' 
in  every  such  case  is  not  whether  the  evidence  offered  is  suffi- 
cient to  prove  the  fact  claimed,  but  whether  it  tends  to  prove  it.' 
In  Darling  v,  Westmoreland,  52  N.  H.  401,  13  Am.  Rep.  55,  a 
suit  for  damages  caused  by  the  fright  of  a  horse  at  a  pile  of  lum- 
ber, evidence  was  received  that  other  horses  had  been  frightened 
by  the  same  pile.  The  justices  of  the  Supreme  Court  of  New; 
York  who  sat  iii  Champlin  v,  Penn  Yan,  34  Hun.  33,  37,  unani- 
mously sustained  the  admission  of  evidence  *that  on  another  oc- 
casion, prior  to  this  accident,  a  flag  similar  to  this  in  appearance, 
suspended  over  the  same  street  and  in  a  similar  manner,  did 
frighten  other  horses  when  driven  along  the  street  under  the 
same.'  The  Court  of  Appeals  of  New  York  takes  a  similar  view^ 
of  the  law.  Quinlan  v,  Utica,  11  Hun.  217;  Id.,  74  N.  Y.  603; 
Wooley  V.  Grand  Street  &  Newtown  Railroad,  83  N.  Y.  121." 
In  Topeka  Water  Co.  v.  Whiting,  58  Kan.  639,  50  Pac.  877,  39  L. 
R.  A.  90,  the  plaintiff  was  driving  on  the  street  when  the  horse 
became  frightened  at  the  water  spurting  from  a  hydrant  about  100 
feet  away,  turned  suddenly,  and  capsized  the  bugg>'.  She  re- 
ceived a  broken  arm  and  other  injuries.  The  flowing  water  could 
have  been  seen  500  feet  away,  but  was  not  noticed  by  her  until 
the  time  the  horse  turned.  There  was  proof  that  three  other  driv- 
ing horses  had  been  frightened.  It  was  held  that  the  license 
granted  by  the  municipality  to  the  water  company  to  place  mains 
and  hydrants  and  to  flush  carried  with  it  the  obligation  to  do  so 
with  reasonable  care  and  in  such  a  manner  as  not  to  imperil  the 
safety  of  those  passing,  and  that  whether  an  object  is  calculated 
to  frighten  a  gentle  horse  is  usually  a  question  for  the  jury.  A 
verdict  for  $5,000  was  sustained.  Other  cases  upholding  proof 
of  the  behavior  of  other  horses  and  sustaining  the  recovery  of 
damages  are  Folsom  v.  R.  R.,  68  N.  H.  461,  38  Atl.  209 :  Thomas 
V.  Springville,  9  Utah,  431,  35  Pac.  503;  Crocker  v,  McGregor, 
76  Me.  284,  49  Am.  Rep.  611 ;  Potter  z\  Natural  Gas  Co.,  183  Pa. 
575,  39  Atl.  7 ;  Stone  v,  Pendleton,  21  R.  I.  333,  43  Atl.  643 ; 
House  V,  Metcalf,  27  Conn.  632 ;  Tomlinson  v,  Derbv,  43  Conn. 
563 ;  Smith  v.  Sherwood,  62  Mich.  159,  28  N.  W.  806':  Darling  v. 
Westmoreland,  52  N.  H.  401,  13  Am.  Rep.  55 ;  Nye  v,  Diblev,  88 
Minn.  466,  93  N.  W.  524. 

Nor  are  we  able  to  say  that  the  verdict  is  excessive.  13  Cyc. 
136,  137.  There  was  evidence  indicating  some  mental  suffering, 
as  well  as  the  injury  to  the  arm  and  physical  disability,  and,  sad- 
dest of  all,  tending  to  show  an  impairment  of  the  mind,  which 
probably  no  rational  men  would  want  to  undergo  for  the  amount 
of  the  judgment.  It  is  unnecessary  to  revert  to  other  sugges- 
tions made  in  the  elaborate  and  interesting  briefs. 
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We  are  still  satisfied  with  the  correctness  of  the  opinion  as 
originally  rendered  herein,  and  it  and  the  judgment  and  order  of 
the  district  court  are  affirmed. 

Remittitur  forthwith. 
FiTZGKRALD,  C.  J.,  concurs. 


Mack  v.  H.  A.  Boedker  &  Co. 

(Supreme   Court  of   Iowa,  July   11,   1905.) 

[104  N.  W.   Rep.   475.] 

Master  and  Servant— Injuries  to  Servant — Fellow  Servants — Stot- 
utes — -Railroads — Construction  Companies.'^ — Where  a  railroad  con- 
struction company  in  the  performance  of  its  work  constructed  a  tem- 
porary track  along  the  line  of  the  grade,  and  operated  thereon  trains 
of  dump  cars,  moved  by  small  engines,  by  which  device  the  earth 
excavated  from  the  cuts  was  transported  and  deposited  on  the  fills, 
such  company  was  engaged  in  "operating  a  railway,"  within  Code 
1897,  §  2071,  providing  that  every  corporation  operating  a  railway 
shall  be  liable  to  its  employees  for  all  damages  sustained  in  conse- 
quence of  the  neglect  of  other  employees  in  any  manner  connected 
with  the  use   and   operation   of  the   railway. 

Same — Negligence — Evidence — Question  for  Jury. — Where,  in  an 
action  against  a  railroad  construction  coriipany  for  injuries  to  a  minor 
employee,  consisting  of  the  amputation  of  his  leg  by  a  train  while 
caught  in  the  angle  of  an  unblocked  switch  at  night,  there  was  evi- 
dence that  plaintiff  was  placed  in  charge  of  the  switch  without  warn- 
ing or  instruction  concerning  the  danger  of  such  accidents;  that  the 
engine  which  ran  over  plaintiff  was  not  supplied  with  any  headlight, 
except  an  ordinary  lantern;  that  plaintiff,  though  having  applied  for 
a  lantern  with  which  he  might  have  signaled  the  train,  had  been  fur- 
nished with  none;  and  that  the  brakeman  on  the  train  discovered 
plaintiffs  danger,  and  signaled  the  train  to  stop  in  time  to  have  pre- 
vented the  injury,  had  proper  care  been  exercised — whether  defendant 
was  guilty  of  negligence  was  for  the  jury. 

Same — Contributory  Negligence. — Where  plaintiff,  a  young  and  in- 
experienced boy,  having  been  previously  employed  on  a  farm,  was 
engaged  by  defendant  railroad  construction  company  as  a  water  car- 
rier and  chore  boy,  and  thereafter  was  placed  in  charge  of  a  switch, 
at  which  he  was  injured  at  night  by  having  his  leg  run  over  by  a 
train  while  caught  in  the  angle  of  an  unblocked  switch,  and  he  had 
received  no  instructions  with  reference  to  such  danger,  he  was  not 
guilty  of  contributory  negligence,  as  a  matter  of  law. 

*Sce  note  appended  to  Keatley  v.  Illinois  Cent.  R.  Co.   (Iowa),  9 
Am.  &  Eng.   R.   Cas.,   N.  S.,   1;   foot-note  appended  to   McLcod  i/. 
Chicago  &  N.  W^  Ry.  Co.  (Iowa),  14  R.  R.  R.  715,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  715;  foot-notes  appended  to  City  of  Philadelphia  v.  Phila- 
delphia Traction  Co.  (Penn.),  8  R.  R.  R.  951,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  951  (whether  street  railways  are  railroads);  foot-note  appended 
to  Stebbins  %f.  Crooked  Creek  R.  &  Coal  Co.  (Iowa),  3  R.  R.  R.  271, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  271;  foot-note  appended  to  Williams 
V.  Iowa  Cent.  Ry.  Co.   (Iowa),  9  R.   R.   R.  20,  32  Am.   &  Eng.   R. 
Cas.,  N.  S.,  20;   Railey  v.   Garbutt   (Ga.),  20  Am.    &  Eng.   R.   Cas., 
N.  S.,  211;  foot-note  appended  to  Swartz  v.  Great  Northern  Ry.  Co. 
(Minn.),  15  R.  R.  R.  790,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  790;  foot-note 
appended  to  Texas  &  P.  Ry.  Co.  v.  Smith  (C.  C.  A.),  3  R.  R.  R.  224, 
2«  Am.  &  Eng.  R.  Cas.,  N.  S.,  224. 


302      Vol,  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Mace  V,  Boedker  A  Co 

Same — Assumed  Risk — Pleading.f — In  an  action  for  injuries  to  a 
servant,  assumption  of  risk,  arisins^  from  defendant's  negligence,  is 
an  affirmative  defense,  which  defendant  is  bound  to  plead  and  sustain 
by   a  preponderance   of  the  evidence. 

Same — Negligence  of  Master.} — Risks  assumed  by  an  employee  do 
not  include  those  arising  out  of  the  negligence  of  the  master. 

Same — Evidence. — Where  plaintiff,  a  young  boy,  without  any  prac- 
tical knowledge  or  experience,  was  employed  by  defendant  railroad 
construction  company  as  a  switch  tender,  and  was  injured  by  the 
negligent  operation  of  one  of  its  trains  while  his  foot  was  caught 
in  the  angle  of  an  unblocked  switch,  plaintiff  did  not  assume  the  risk 
of  such  injury  as  a  matter  of  law. 

Same — Harmless  Error. — Where,  in  an  action  for  injuries  to  a  serv- 
ant of  a  railroad  construction  company,  the  jury  properly  found  that 
defendant  was  operating  a  railroad,  and  therefore  was  liable,  though 
plaintiff's  injury  was  caused  by  the  act  of  a  fellow  servant,  as  provided 
by  Code  1897,  §  2071,  defendant  was  not  harmed  by  the  submission 
of  such  question  to  the  jury,  which  the  court  should  have  determined 
in  the  affirmative,  as  a  matter  of  law. 

Appeal  from  District  Court,  Wapello  County;  M.  A.  Roberts, 
Judge. 

Action  at  law  to  recover  damages  for  a  personal  injur>^  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

tSee  note,  12  Am  &  Eng.  R.  Gas.,  N.  S.,  512  (assumption  of  risk 
must  be  pleaded  in  defense);  Chicago,  I.  & L.  Ry.  Co.  v.  Barnes  (Ind.), 
14  R.  R.  R.  531,  37  Am.  &  Eng.  R.  Cas.,'  N.  S.,  531  (complaint,  under 
Indiana  statute,  must  allege  that  switchman  was  ignorant  of  defective 
construction  of  track  which  caused  his  death);  Dalton  v.  Rhode  Island 
Co.  (R.  I.),  11  R.  R.  R.  575,  34  Am.  &  Eng.  R.  Cas.,  N.  S..  575  (decla- 
ration was  defective  in  not  negativing  assumption  of  risk);  Interna- 
tional &  G.  N.  R.  Co.  V.  Harris  (Tex.).  2  R.  R.  R.  317.  25  Am.  &  Eng. 
R.  Gas.,  N.  S.,  317  (issue  as  to  assumption  of  risk  could  be  raised  only 
by  special  plea);  Tucker  v.  Northern  Pac.  Terminal  Go.  (Ore.),  4  R. 
R.  R,  66,  27  Am.  &  Eng.  R.  Gas.,  N.  S.,  66  (in  an  action  for  the  death 
of  an  employee,  the  answer  need  not  allege  that  he  assumed  the  risk 
that  caused  his  injury,  if  the  hazard  was  ordinary);  Walker  z\   Mc- 
Neill (Wash.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  738  (assumption  of  risk 
must  be  pleaded);  Charleston  &  W.  C.  Ry.  Co.  v.  Miller  (Ga.").  21 
Am.  &  Eng.  R.  Gas.,  N.  S.,  339   (pleading  absence  of,  in  action  for 
injury  from  defective  appliance  sustained  in  sister  state,  where  it  is 
not  shown  that  common  law  prevails  there);  Union  Stockyards  Co. 
V.  Goodwin  (Neb.),  .12  Am.  &  Eng.  R.  Gas.,  N.  S.,  502  (that  an  em- 
ployee knew  of  a  "rule  or  custom"  of  his  employer,  by  which   his 
business  was  conducted,  but,  nevertheless,  continued  in  his   service, 
and  thereby  assumed  the  risk  of  injury  from  a  defective   appliance 
furnished  him  for  use,  is  affirmative  matter  of  defense,  and  must  be 
pleaded). 

tFor  the  authorities  in   this   series   on  the   subject  of  the   general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  employ- 
ees,  see   foot-notes   appended   to   Woods   v.   Northern   Pac.    Rv.    Co. 
(Wash.),  15  R.  R.  R.  365.  38  Am.  &  Eng.  R.  Gas.,  N.  S..  365;  Foster  r. 
Chicago,  etc..  Rv.  Go.  (Iowa).  14  R.  R.  R.  538.  37  Am.  &  Eng.  R.  Cas.. 
N.  S-.'sr^S;  Chicago,  etc..  Ry.  Co.  v.  Barnes  (Ind.),  14  R.  R.  R.  531,  37 
Am.  &  Eng.  R.  Gas.,  N.  S.,  531;  Murphy  v.  New  York,  etc.,  R.   Co. 
(Mass.),  14  R.  R.  R.  346,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  346;  Meehan 
7'   TTolvoke  St.  Rv.  Co.  (Mass.\  14  R.  R.  R.  331,  37  .Am.  &  Eng.  R. 
Cas..  N.  S..  331;  Shaw  v.  Manchester  St.  Ry.  (N.  H.),  14  R.  R.  R.  275, 
37  Am.  &  Eng.  R.  Gas.,  N.  S.,  275. 
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McElroy  &  McEIroy,  for  appellant. 
Jaques  &  Jaques,  for  appellee. 

Weaver,  J.     It  appears  without  dispute  that  defendant  is  an 
Illinois  corporation,  and  at  the  time  of  the  accident  in  question 
was  engaged  in  grading  a  line  of  railroad  for  the  use  of  another 
corporation  in  Wapello  county,  Iowa.     In  the  performance  of 
this  work,  defendant  constructed  a  temporary  track  along  the  line 
of  the  grade,  and  operated  thereon  trains  of  dump  cars,  moved  by 
small  engines,  by  which  device  the  earth  excavated  from  the  cuts 
was  transported  and  deposited  upon  the  fills.    To  enable  the  trains 
to  pass  each  other,  switches  and  side  tracks  were  made  use  of  at 
convenient  points  upon  the  line.     The    plaintiff  was    first    em- 
ployed by  the  defendant  as  a  water  carrier   or  chore   boy,    and 
thereafter  was  put  in  charge  of  one  of  the  switches.    The  work 
was  being  carried  on  day  and  night,  the  plaintiff  being  on  the 
night  shift.     During  the  night  the  line  was  illuminated  to  some 
extent  by  incandescent  electric  lights.    While  thus  employed  on 
or  about  August  16,  1902,  the  plaintiff  had  occasion  to  go  some 
distance  from  the  switch  stand  to  procure  a  hoe  with  which  to 
clean  the  dirt  from  the  frogs,  and  as  he  returned  he  stepped  or 
stumbled  in  such  a  manner  that  his  foot  was  caught  between  the 
main  rail  and  switch  rail,  and  before  he  could  extricate  himself 
therefrom  an  approaching  train  ran  upon  or  over  him  in  such  a 
manner  as  to  crush  his  leg  and  necessitate  an  amputation.    Neg- 
ligence is  charged  against  the  defendant  and  its  employees  in  fail- 
ing to  properly  block  the  frogs  and  guard   rails  of  the  switch, 
failing  to  have  a  proper  headlight  upon  the  engine  which  moved 
the  train,  failing  to  furnish  plaintiff  with  a  lantern  by  which  he 
could  have  signaled  the  engineman  to  stop  the  train,  failing  to 
stop  the  train  upon  sigiial  of  a  brakeman  who  had  discovered  the 
plaintiff's  peril,  and  failing  to  properly  instruct  the  plaintiff  as  to 
his  duties  and  the  dangers  to  which  he  was  exposed. 

1.  The  first  and  principal  contention  of  the  appellant  is  that  it 
is  not  a  railway  company,  and  at  the  time  of  the  plaintiff's  in- 
jurv'jvas  not  "operating  a  railway,"  within  the  meaning  of  Code, 
§  2(371,  and  is  therefore  not  liable  to  the  plaintiff  for  any  injury 
he  may  have  sustained  by  the  negligence  of  his  co-employees. 
The  statute  referred  to  provide  that  "every  corporation  operating 
a  railway  shall  be  liable"  to  its  employees  for  all  damages  sus- 
tained in  consequence  of  the  neglect  or  willful  wrongs,  whether  of 
commission  or  omission,  of  the  agents,  engineers,  or  other  em- 
ployees of  the  corporation,  when  such  negligence  or  wrong  is  in 
any  manner  connected  with  the  use  and.  operation  of  the  railway. 
It  is  also  further  provided  (Code,  §  2039)  that  "all  the  duties  and 
liabilities  imposed  by  law  upon  corporations  owning  or  operating 
railways  shall  apply  to  all  lessees  or  other  persons  owning  or 
operating  such  railways  as  fully  as  if  they  were  expressly  named 
therein  and  any  action  which  might  be  brought  or  penalty  en- 
forced against  such  corporation  by  virtue  of  any  provisions  of  law 
n^y  be  brought  or  enforced  against  such  lessees  or  other  per- 
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sons."  If,  therefore,  the  appellant,  in  constructing  a  te:nporar>^ 
track,  and  operating  thereon  locomotives  and  trains  for  hauling 
the  earth  used  in  building  the  grade,  was  "operating  a  railway," 
it  follows,  of  necessity,  that  under  the  statute  cited  the  fellow- 
servant  doctrine  can  have  no  application  to  this  case.  The  usual 
reason  advanced  in  justification  of  this  class  of  legislation  has 
been  that  persons  so  employed  are  exposed  to  great  and  unusual 
hazard,  and  in  the  exercise  of  its  police  power  the  state  is  justified 
in  making  special  rules  and  regulations  for  their  protection.  The 
hazards  against  which  this  protection  is  provided  do  not  depend 
upon  whether  the  corporation  is  engaged  in  transporting  pas- 
sengers and  freight  for  public  accommodation.  They  exist 
wherever  men  are  employed  to  move  or  operate  locomotives  and 
trains  from  place  to  place  upon  a  track  constructed  for  that  pur- 
pose. The  work  of  loading  and  unloading  and  coupling  and  un- 
coupling cars,  the  making  up  and  movement  of  trains,  the  opera- 
tion of  switches,  and  all  the  perils  which  accompany  the  hauling 
of  these  ponderous  instrumentalities  of  transportation,  are  no  less 
great  because  the  owner  of  the  tracks,  cars,  and  engines  is  em- 
ploying them  in  and  about  some  private  enterprise,  than  would  be 
the  case  if  he  were  doing  similar  labor  by  similar  means  in  the 
capacity  of  a  common  carrier.  This  principle  we  have  recognized 
in  numerous  decisions.  For  instance,  it  has  been  held  that  the 
use  of  a  locomotive  to  pull  a  rope  or  cable,  by  which  the  transfer 
of  iron  rails  from  one  car  to  another  was  accomplished,  was  a 
part  of  the  hazardous  business  of  operating  a  railroad.  Stebbins 
V,  R.  R.,  116  Iowa,  513,  90  N.  W.  355.  A  somewhat  similar 
proposition  was  affirmed  in  Williams  v.  R.  R.,  121  Iowa,  270,  96 
N.  W.  774.  See,  also,  Nichols  v.  R.  R.,  60  Minn.  319,  62  N.  W. 
386.  Still  more  directly  in  point  is  the  case  of  McKnight  z'.  Con- 
struction Co.,  43  Iowa,  406.  In  that  case  the  defendant  com- 
pany, being  engaged  in  the  work  of  building  a  railroad  for 
another  corporation,  was  sued  by  an  employee  for  injuries  oc- 
casioned to  him  by  the  negligence  of  a  fellow  servant,  in  the  man- 
agement of  a  gravel  train  used  in  hauling  material  for  the  g^ade. 
There,  as  in  the  present  instance,  the  defendant  insisted  that, 
within  the  meaning  of  the  statute,  it  was  not  operating  a  railway, 
and,  in  pursuance  of  that  theory,  asked  the  court  to  instruct  the 
jury  as  follows :  "(l)  *  *  ♦  If  you  find  that  defendant  was  en- 
gaged only  in  the  business  of  filling  the  roadbed,  constructing 
side  tracks  and  riprap,  such  business  would  not  constitute  defend- 
ant a  corporation  engaged  in  operating  a  railroad.  (2)  The 
mere  fact  that  defendant  used  a  train  of  cars  propelled  and  oper- 
ated by  a  steam  locomotive  for  the  purpose  only  of  hauling 
gravel  or  other  material  to  fill  up  the  trestlework  where  the  in- 
jury complained  of  took  place  does  not  prove  that  defendant  was 
engaged  in  operating  a  railroad."  These  instructions,  it  will  be 
noticed,  state  in  apt  and  clear  terms  the  substance  of  the  rule  for 
which  appellant  here  contends.  The  trial  court  refused  these  re- 
quests, and  instructed  the  jury  as  follows :  "If  you  find  that  the 
defendant  at  the  time  of  the  injury  complained  of  was  operating 
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the  train  on  its  own  account  for  the  purpose  of  constructing  the 
railroad  in  question,  then,  for  the  purpose  of  this  suit,  it  was  oper- 
ating a  railroad.  *  *  *  If  you  find  that  the  defendant  at  the 
time  of  the  injur>'  was  operating  the  train  in  question  on  its  own 
account,  and  that  plaintiff  was  an  employee  of  the  defendant  on 
said  train,  and  that  by  the  negligence  of  the  defendant  he  was. 
thrown  from  the  train  and  injured,  and  that  he  did  not  by  his  own 
negligence  contribute  to  the  causes  which  produced  his  injury, 
then  he  is  entitled  to  recover."  The  plaintiff  recovered  judg- 
ment, and  on  appeal  the  rulings  of  the  trial  court  were  upheld  as 
correct  statements  of  the  law.  We  think  there  is  no  logical  dis- 
tinction to  be  drawn  between  the  rule  there  approved  and  the  one 
applied  by  the  district  court  in  the  trial  of  the  case  now  before 
us.  To  hold  with  the  appellant  on  this  question  is  to  overrule  the 
precedent  furnished  by  the  McKnight  Case,  and  this  we  are  un- 
willing to  do.  The  words  used  by  Adams,  J.,  in  the  opinion  re- 
ferred to,  may  well  be  adopted  by  us  as  applicable  to  the  facts 
presented  by  the  present  record :  "The  defendant  was  not  oper- 
ating a  railroad  in  the  sense  of  doing  the  business  for  whicli  it 
was  designed — ^the  carrying  of  passengers  and  freight.  It  was^ 
merely  running  trains  over  it  as  a  part  of  the  means  employed  ia 
building  it.  *  *  *  If  we  were  to  throw  out  of  consideration  the 
spirit  and  object  of  the  statute,  and  look  only  to  a  critical  con- 
struction of  its  language,  we  might  concede  that  it  would  bear  the 
meaning  which  the  appellant  would  put  upon  it.  The  Legislature, 
however,  has  seen  fit,  in  consideration  of  the  exceptional  hazards 
of  the  business  of  operating  a  railroad,  to  abrogate  in  respect  to 
that  business  the  common-law  rule  that  an  employee  cannot  re- 
cover against  his  employer  for  an  injury  received  through  the 
negligence  of  a  co-employee.  The  running  of  a  special  train  over 
a  railroad  is  operating  it,  in  a  restricted  sense.  For  such  a  pur- 
pose, as  well  as  in  the  general  business  of  the  road,  a  number  of 
persons  must  be  employed,  each  dependent  for  his  safety  upon 
the  skill  and  fidelity  of  others.  We  are  of  the  opinion,  therefore, 
that  the  running  of  special  trains  over  a  railroad  by  a  construc- 
tion company,  in  constructing  it,  is  operating  the  railroad,  within 
the  meaning  of  section  1307  of  the  Code  of  1873."  This  con- 
clusion appears  also  to  have  the  support  of  the  better  reasc^ned 
cases  to  which  our  attention  has  been  called  from  other  jurisdic- 
tions. Schus  V.  Powers-Simpson  Co.  (Minn.)  89  N.  W.  68; 
Kline  V.  Iron  Co.  (Minn.)  100  N.  W.  681 ;  C.  K.  W.  R.  Co.  v, 
Tottan  (Kan.  App.)  42  Pac.  269;  Roe  v,  Winston  (Minn.)  90  N. 
W.  122 ;  Johnson  v,  R.  R.,  43  Minn.  222,  45  N.  W.  156,  8  L.  R.  A. 
419.  See,  also,  Glandon  v,  R.  R.,  68  Iowa,  457,  27  N.  W.  457. 
In  the  Kline  Case,  above  cited,  the  defendant  was  operating  a 
narrow-gauge  line,  with  light  engines  and  dump  cars,  for  the  pur- 
pose of  excavatinig  and  removing  earth,  substantially  after  the 
manner  described  in  the  present  case.  Under  a  statute  not  so 
broad  in  its  language  as  our  own,  the  Minnesota  court  held  that 
the  defendant  was  operating  a  railroad,  within  the  meaning  of  the 
law.  That  court  insists  with  much  force  that  the  law  which  abro- 
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gates  the  fellow-servant  doctrine  as  to  railway  business  can  be 
held  constitutional  and  valid  only  because  of  the  peculiar  hazard 
attaching  to  such  employment,  and  that,  therefore,  in  applying  the 
statute,  we  have  to  inquire  not  whether  the  defendant  is  a  rail- 
road corporation  in  the  general  sense  of  the  term,  but  whether 
the  labor  in  which  the  employee  was  engaged  at  the  time  of  his 
injury  was  such  as  exposed  him  to  the  hazards  which  are  pecul- 
iar to  the  operation  of  a  railroad.  As  tersely  put  by  Mitchell,  J., 
in  the  Johnson  Case,  supra :  "If  a  distinction  is  to  be  made  as 
to  the  liability  of  employers  to  the  employees,  it  must  be  based 
upon  a  difference  in  the  nature  of  their  employment,  and  not  of 
their  employers.  One  rule  of  liability  cannot  be  established  for 
railway  companies  merely  as  such,  and  another  for  other  em- 
ployers under  like  circumstances."  It  is  to  be  conceded  that  the 
courts  are  perhaps  not  in  entire  harmony  on  this  proposition,  but 
the  difference  has  apparently  been  brought  about  by  varying  in- 
terpretations of  local  statutes. 

The  cases  coming  the  nearest  to  sustaining  the  contention  of 
the  appellant  are  Williams  v.  Lumber  Co.  (C.  C.)  113  Fed.  382; 
McKivergan  v.  Lumber  Co.  (Wis.)  102  N.  W.  333;  Ellington  v. 
Lumber  Co.,  93  Ga.  S3,  19  S.  E.  21 ;  White  v.  Kennan,  83  Ga. 
343,  9  S.  E.  1082;  Railey  v.  Garbutt,  112  Ga.  288,  37  S.  E.  360. 
It  appears  that  the  statutes  modifying  the  fellow-servant  rule  in 
Wisconsin  and  Georgia  make  it  applicable  to  "railway  corpora- 
tions" only,  and  the  courts  of  those  states  are  inclined  to  the  view 
that,  imless  the  employer  is  in  fact  a  corporation  owning  or  oper- 
ating a  line  of  railway  doing  business  as  a  common  carrier,  it  is 
not  within  the  scope  of  the  statute.  Our  statute,  unlike  those  of 
Georgia  and  Wisconsin,  is  not  confined  to  "railway  corporations," 
but  extends  to  "every  corporation"  or  "person"  operating  a  rail- 
way. Code,  §§  2039,  2071.  And  unless  we  are  to  emasculate  the 
statute  by  construction,  every  corporation  or  individual  undertak- 
ing to  do  business  or  carry  on  a  work  which  exposes  its  employees 
to  the  hazards  peculiar  to  railway  operation,  whether  it  be  in  the 
common  carriage  of  freight  and  passengers,  or  confined  to  the 
transportation  of  materials  for  the  private  use,  advantage,  or 
benefit  of  the  proprietors,  must  be  held  liable  for  the  negligence 
of  its  employees  in  and  about  such  business.  In  short,  the  lia- 
bility of  a  defendant  under  the  stAtute  depends  alone  upon  the 
nature  of  the  hazard  to  which  the  employee  is  exposed,  and  not 
upon  the  technical  character  or  purpose  of  the  business  being 
done  by  the  employer.  Most  of  the  authorities  cited  by  the  ap- 
pellant upon  this  branch  of  the  controversy  are  cases  in  which  tiie 
courts  have  held  that  statutes  relating  generally  to  the  regulation 
of  railroads  and  railroad  companies  are  not  applicable  to  street 
railways.  But  we  do  not  regard  these  cases  as  in  point.  Street 
railways,  as  they  existed  at  the  date  of  this  legislation,  did  not 
come  within  the  reasons  which  underlie  and  support  Code,  §  2071, 
and  other  statutes  of  like  nature.  "Employees  on  such  roads  are 
not  exposed  to  such  hazards,  risks,  and  dangers  as  are  the  em- 
ployees of  railroad   corporations   proper."     Schus   v.    Powers- 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S      307 

Mace  V.  Boedker  A  Co 

Simpson  Co.,  supra.  Street  railway  corporations  do  not  ordinarily 
operate  long  or  heavy  trains.  Their  cars  are  run  at  comparatively 
low  rates  of  speed,  are  easily  controlled,  and,  generally  speaking, 
their  employees  are  exposed  to  neither  the  kind  nor  the  degree  of 
hazard  which  is  encountered  by  one  who  works  upon  and  about 
a  railroad,  where  heavy  trains  operated  by  steam  locomotives  are 
made  use  of. 

There  was  no  error  in  the  rulings  of  the  trial  court  in  this  re- 
spect. 

2.  We  are  unable  to  agree  with  counsel  for  the  appellant  that 
there  is  no  evidence  of  negligence  on  its  part.  It  may  be  noted  at 
this  point  that  the  court  did  not  submit  to  the  jury  the  question  of 
the  defendant's  alleged  negligence  in  failing  to  block  the  switch, 
but  confined  its  investigation  to  other  charges.  The  evidence 
tends  to  show  that  plaintiff  was  a  boy  who  had  been  reared  upon 
a  farm,  and,  until  entering  the  defendant's  service,  had  no  ex- 
perience in  operating  a  switch,  br  in  other  work  upon  or  about  a 
railway,  and  that  he  was  placed  in  charge  of  the  switch,  and  had 
continued  therein  without  any  warning  or  instructions  from  the 
defendants  or  others  concerning  the  danger  of  such  accidents  as 
that  in  which  he  was  injured.  There  was  also  testimony  from 
which  the  jury  might  have  found  that  the  engine  which  ran  over 
plaintiff  was  not  supplied  with  any  headlight,  except  an  ordinary 
lantern ;  that  plaintiff,  although  he  had  applied  for  one,  had  been 
given  no  lantern  for  use  in  and  about  the  work,  or  for  signaling 
approaching  trains;  and  that  the  brakeman  upon  the  train  dis- 
covered the  plaintiff's  danger  and  signaled  the  train  to  stop  in 
time  to  have  prevented  the  injury,  had  proper  care  been  exercised. 
It  is  true  that  some  of  these  propositions,  and  particularly  the  last 
mentioned,  were  vigorously  denied  by  the  appellant's  witnesses, 
but  as  to  none  of  them  was  there  such  an  absence  of  testimony  as 
would  justify  the  court  in  refusing  to  submit  the  question  to  the 
jury.  It  may  be  true,  as  contended  by  counsel,  that  reasonable 
care  for  the  lives  of  its  employees  did  not  require  the  defendant, 
in  operating  its  line  at  night,  to  provide  any  headlight  for  its  en- 
gine, or  to  anticipate  the  possibility  that  a  boy  placed  in  charge  of 
the  switch,  without  a  lantern  to  guide  his  steps,  might  be  caught 
in  a  frog  or  angle  of  the  converging  rails ;  but  we  are  not  disposed 
to  announce  it  as  a  rule  of  law  applicable  to  all  cases.  In  this  as 
in  most  other  cases  the  question  of  reasonable  care  depends  upon 
the  peculiar  circumstances  attending  the  particular  act  or  omis- 
sion under  consideration,  and  is  for  the  determination  of  the  jury. 
So,  also,  as  to  the  question  of  contributory  negligence.  The  rule 
stated  by  counsel,  that  plaintiff  was  **required  to  use  all  reasonable 
care  to  acquaint  himself  with  the  nature  of  his  employment,  the 
work  he  was  engaged  in,  and  the  dangers  to  be  guarded  against," 
may  be  accepted  as  embodying  the  law  applicable  to  the  case ;  but 
unless  the  material  circumstances  are  undisputed,  and  such  that 
all  fair-minded  intelligent  persons  must  draw  therefrom  the  same 
conclusion,  it  still  remains  for  the  jury  to  say  whether  he  was  in 
fact  in  the  exercise  of  ordinary  and  reasonable  care  for  his  own 
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safety.  His  minority  and  inexperience  did  not  relieve  him  of  the 
duty  of  exercising  such  reasonable  care,  but  reason  and  justice 
do  not  require  from  the  young  and  unsophisticated  the  same 
soundness  of  judgment  or  quickness  of  apprehension  as  may 
properly  be  expected  in  persons  of  maturer  years  and  wider  ex- 
perience. Whether,  in  view  of  all  the  circumstances,  plaintiff 
exercised  the  reasonable  care  which  may  fairly  be  demanded 
of  boys  of  his  age  and  experience  is  peculiarly  a  fact  question, 
on  which  the  court  could  not  have  directed  a  verdict  without 
palpable  invasion  of  the  province  of  the  jury. 

3.  Appellant  argues  that  the  court  should  have  held,  as  a  matter 
of  law,  that  plaintiff  assumed  the  risk  of  such  injuries  as  he 
claims  to  have  sustained.  Assumption  of  the  risks  arising  from 
the  negligence  of  the  defendant  is  an  affirmative  defense,  which 
the  defendant  must  plead  in  answer,  and  sustain  by  a  preponder- 
ance of  the  evidence.  Sankey  v.  R.  R.,  118  Iowa  39,  91  N.  W. 
820.  The  charge  of  negligence  as  to  the  construction  and  care 
of  the  switch  having  been  withdrawn  from  the  jury  by  the  trial 
court,  it  is  quite  doubtful  whether  the  answer  presents  any  issue 
of  assumption  of  risk,  as  applied  to  the  other  charges  made  in  the 
petition.  The  plea  as  stated  expressly  and  specifically  alleges 
that  the  risk  assumed  by  the  plaintiff,  and  through  which  he  suf- 
fered injury,  was  one  which  was  * 'ordinarily  incident  to  the  em- 
ployment" in  which  he  was  engaged.  It  is  scarcely  necessary  for 
us  to  suggest  the  risks  thus  assumed  by  the  employee  do  not  in- 
clude those  arising  out  of  the  negligence  of  the  master.  Moran 
V.  Harris,  63  Iowa  395,  19  N.  W.  278 ;  Knapp  v,  R.  R.,  71  Iowa 
41,  32  N.  W.  18;  Conners  v,  R.  R.,  74  Iowa  383,  37  N.  W.  966. 
But  waiving  the  question  of  pleading,  we  still  find  no  error  in  the 
refusal  of  the  trial  court  to  hold  that  an  assumption  of  the  risk 
arising  from  defendant's  alleged  negligence  had  been  conclusively 
shown  by  the  evidence.  As  already  suggested,  the  defense  is  one 
upon  which  the  employer  must  assume  the  burden;  and,  in  the 
absence  of  exceptional  circumstances  not  here  appearing,  it  must 
go,  with  the  questions  of  negligence  and  contributory  negligence, 
to  the  jury.  This  is  especially  true  where  the  plaintiff  is  young, 
inexperienced,  or  ignorant,  and  there  is  any  room  for  doubt 
whether  he  fully  appreciated  the  perils  to  which  he  was  exposed 
by  the  defendant's  alleged  negligence.  See  Shebeck  v.  Cracker 
Co.,  120  Iowa  414,  94  N.  W.  930,  and  Woolf  v,  Nauman  (decided 
at  the  present  term  of  court)  103  N.  W.  785.  Indeed,  about  the 
only  reason  urged  in  argument  for  holding  as  a  matter  of  law  that 
the  risks  were  assumed  by  plaintiff  was  bottomed  upon  the  prop- 
osition that  plaintiff  had  been  in  the  employ  of  the  defendant  about 
three  months  before  his  injury,  and  must  have  seen  and  know^n 
how  the  business  was  conducted,  and  the  dangers  to  which  he 
was  exposed,  and,  by  continuing  in  the  employment,  waived  his 
right  to  object  to  the  matters  now  complained  of.  But  it  must 
be  remembered  that  he  came  to  this  work  a  young  boy,  without 
any  practical  knowledge  or  experience  by  which  to  measure  or 
pass  judgment  upon  the  methods  employed  by  the  defendant  in 
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managing  its  line  and  moving  its  trains ;  and  it  would  not  be  at 
all  unnatural  for  him  to  accept  those  methods  as  being  up  to  the 
standards  of  good  railroading,  until  by  increased  experience  and 
observation  he  ought,  as  an  ordinarily  reasonable  and  prudent 
person  of  his  years,  to  have  learned  otherwise.  Before  the  de- 
fense of  assumption  of  risk  is  available,  it  must  appear  that  the 
plaintiff  both  knew  and  appreciated,  or,  as  a  reasonably  prudent 
person  of  his  age  and  experience,  ought  to  have  known  and 
appreciated,  the  peril  to  which  he  was  exposed  by  reason  of  the 
alleged  negligence  of  the  defendant  and  its  employees.  Shebeck 
V.  National  Cracker  Co.,  supra.  In  our  judgment,  this  fact  is  not 
so  clearly  established  as  to  make  the  question  one  of  law  for  the 
court. 

4.  The  exceptions  to  instructions  given  and  refused  are  very 
numerous,  and  their  examination  in  detail  is  impracticable.  It  is 
sufficient  to  say  that  the  criticisms  made  by  counsel  are  in  most 
respects  based  upon  propositions  of  law  upon  which  we  have  al- 
ready ruled  in  the  preceding  paragraphs  of  this  opinion,  and  do 
not  require  further  statement  or  discussion.  We  may  say,  how- 
ever, that  conceding,  for  sake  of  the  argument,  that  it  was  error 
for  the  court  to  submit  to  the  jury  the  question  whether  the  de- 
fendant was  engaged  in  "operating  a  railway,"  it  was  nevertheless 
error  without  prejudice,  for,  if  the  question  is  to  be  held  one  of 
law,  then  we  think  the  court  should  have  decided  it,  as  did  also  the 
jury,  in  the  affirmative. 

The  case  appears  to  have  been  fairly  tried,  the  record  develops 
no  prejudicial  error,  and  the  judgment  of  the  district  court  is 
therefore  affirmed. 


Denver  &  R.  G.  R.  Co.  v.  Scott. 

(Supreme  Court  of  Colorado,  July  3,  1905.) 

[81    Pac.    Rep.   763.] 

Evidence — Opinions  of  Witnesses.* — Witnesses,  who  have  fully 
narrated  all  the  facts  which  created  an  impression  on  their  minds  as 
to  the  mental  condition  of  a  person,  may  not  then  state  their  opinion 
on  the  ultimate  facts  as  to  the  degree  of  such  person's  mental  inca- 
pacity, or  as  to  whether  he  is  mentally  incapable  to  transact  business 
or  make  a  valid  contract. 

Master  and  Servant — Injuries  to  Servant — Negligence — Appliances. 
—In  an  action  for  injuries  to  a  railroad  fireman,  the  question  of  de- 
fendant's negligence  in  failing  to  provide  driver  brakes  for  the  engine 
should  not  have  been  submitted  to  the  jury,  where  defendant  had 
provided  the  engine  with  water  brakes,  which  were  shown  to  be 
equal  to,  if  not  more  eflFective  than,  driver  brakes,  and  it  was  not 
shown  that  the  absence  of  driver  brakes  in  any  way  contributed  to 
the  loss  of  control  of  the  train. 


*For  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  expert  testimony  and  opinion  evidence,  see  foot-note  ap- 
pended to  Schutz  V.  Union  Ry.  Co.  (N.  Y.),  15  R.  R.  R.  777,  38  Am. 
«  Eng.  R.  Cas.,  N.  S.,  777. 
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Same — Assumption  of  Risk.t — A  railroad  fireman,  who  knew,  or 
could  by  the  most  casual  observation  have  known,  that  the  eng^ine 
on  which  he  was  working  was  not  equipped  with  driver  brakes, 
assumed  any  additional  risk  arising  from  that  fact. 

Damages — Personal  Injuries — Compcnsation4 — Damages  for  per- 
sonal injuries,  which  are  not  willfully  or  maliciously  inflicted,  should 
be  awarded  as  and  for  reasonable  compensation. 

Same — Excessive  Verdict. — In  an  action  for  injuries  to  a  railroad 
fireman,  consisting  of  injuries  to  his  spine  and  a  contusion  on  the 
head,  a  verdict  for  $49,850  was  excessive. 

Appeal  from  District  Court,  El  Paso  County ;  Louis  W.  Cun- 
ningham, Judge. 

Action  by  John  A.  Scott  against  the  Denver  &  Rio  Grande 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

On  December  20,  1900,  the  appellee  was  in  the  employ  of  the 
appellant  as  a  fireman,  and  on  the  evening  of  that  day  was  in  that 
capacity  on  an  engine  pulling  a  freight  train,  consisting  of  16 
loaded  and  12  empty  cars,  which  left  Cumbres  Station,  and  began 
the  descent  of  the  western  slope  of  the  San  Juan  range,  in  south- 
western Colorado.  After  the  train  had  passed  Coxo,  a  mile  and  a 
half  from  Cumbres,  the  air  brakes  did  not  take  hold  with  effect, 
and,  owing  to  the  steep  grade,  the  train  attained  a  velocity  of  35 
or  40  miles  an  hour,  and  continued  running  at  this  speed  about  a 
mile  and  a  half,  until  it  reached  a  point  near  Chama,  where  it  was 
stopped  by  the  vigorous  use  of  the  hand  brakes.  The  appellee 
claims  that  the  failure  of  the  air  brakes  to  check  the  speed  of  the 
train  was  because  of  their  defective  condition.  The  appellant 
contends  that  by  reason  of  the  extreme  cold  the  brakes  and 
wheels  became  so  thoroughly  chilled  while  standing  that  the 
brakes,  although  in  good  condition,  would  not  effectively  operate 
until  they  became  sufficiently  warm  by  friction  to  enable  them  to 
take  hold  with  full  effect.  While  the  train  was  running  with  such 
rapid  speed,  the  appellee  became  panic  stricken,  and  jumped  from 

tFor  authoritites  in  this  series  on  the  subject  of  the  assumption  of 
risks  from  defective  appliances  by  railroad  employees,  see  foot- 
notes appended  to  Foster  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  14  R.  R. 
R.  538,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  538;  Murphy  v.  New  York,  etc., 
R.  Co.  (Mass.),  14  R.  R.  R.  346,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  346; 
foot-notes  appended  to  Foster  v.  New  York,  etc.,  R.  Co,  (Mass.),. 
14  R.  R.  R.  343,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  343. 

tSee  Illinois  Terminal  R.  Co.  v,  Thompson  (111.),  12  R.  R,  R, 
683,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  Nashville,  etc.,  R.  Co.  v. 
Witherspoon  (Tcnn.),  11  R.  R.  R.  740,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
740;  Louisville  &  N.  R.  Co.  v.  Hall  (Ky.),  8  R.  R.  R.  541,  31  Am.  & 
Eng.  R.  Cas..  N.  S.,  541;  Hayden  v.  Fair  Haven  &  W.  R.  Co.  (Conn.), 
10  R.  R.  R.  32,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  32;  Oliver  v  Columbia, 
N.  &  L.  R.  Co.  (S.  Car.),  6  R.  R.  R.  708,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  708;  St.  Louis,  etc.,  Ry.  Co.  v.  Wilson  (Ark.),  3  R.  R.  R.  793,  26* 
Am.  &  Eng.  R.  Cas.,  N.  S.,  793;  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S., 
534;  Appleby  v.  South  Carolina  &  G.  R.  Co.  (S.  Car.),  20  Am.  & 
Eng.  R.  Cas.,  N.  S.,  581;  Fremont,  E.  &  M.  V.  R.  Co.  v.  French 
(Neb.),  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  Claiborne  v.  Chesapeake  & 
O.  Ry.  Co.  (W.  Va.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  217. 
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the  locomotive,  and  was  severely  hurt,  sustaining  a  severe  injury 
to  his  spine,  and  also  a  severe  contusion  on  the  head,  which, 
according  to  some  of  the  medical  witnesses,  amounted  to  a  frac- 
ture of  fie  skull.  He  was  taken  at  once  to  Chama,  the  nearest 
station,  and  on  the  next  day  to  the  company's  hospital  at  Salida, 
where  he  was  treated  for  his  injuries.  He  remained  in  the  hospi- 
tal from  December  22,  1900,  to  January  17,  1901,  when,  not 
requiring  any  further  hospital  treatment,  he  was  discharged,  and 
went  to  his  own  people  on  a  ranch  near  Falcon,  Colo.  After  a 
short  time,  believing  himself  well  enough  to  return  to  work,  he 
went  to  Alamosa  and  resumed  his  duties  as  fireman.  After  a  few 
days,  finding  the  work  was  too  hard  and  desiring  some  easier  em- 
ployment, the  local  superintendent  of  machinery  at  Alamosa,  under 
whom  he  was  working,  gave  him  a  letter  to  Mr.  Schlacks,  super- 
intendent of  machinery  for  the  entire  system,  whose  headquarters 
were  at  Denver,  and  appellee  came  to  Denver  about  the  end  of 
April.  1901.  Mr.  Schlacks  was  then  absent  from  the  city,  and  the 
appellee  called  upon  Mr.  Mitchell,  the  claim  agent  of  the  com- 
pany. After  a  conversation  occupying  more  than  an  hour,  in 
which,  according  to  Mr.  Mitchell's  testimony,  the  appellee  went 
over  with  him  all  the  circumstances  of  the  occurrence,  and 
grounds  of  his  claim  which  appellee  claimed  entitled  him  to 
damages,  Mr.  Mitchell,  while  claiming  that,  under  the  facts, 
the  company  was  not  liable  to  the  appellee  in  damages,  consented 
and  offered  to  pay  to  appellee  the  sum  of  $150,  upon  condition 
that  appellee  would  execute  a  release  for  any  and  every  claim 
which  he  asserted  and  might  have  against  the  appellant  on  ac- 
count of  said  injury,  and  the  following  release  was  drawn  up  and 
signed,  sealed,  and  delivered  by  the  appellee  in  the  presence  of 
C.  S.  Mitchell  and  Beverly  G.  Honeyman : 

"The  Denver  &  Rio  Grande  Railroad  Company. 

"General  Release. 

"Know  all  men  by  these  presents,  that  I,  John  A.  Scott,  of  the 

county  of  Conejos,  and  state  of  Colorado,  in  consideration  of  the 

sum    of    one    hundred    and    fifty    dollars     ($150.00),   to   me 

in  hand  paid  by  the  Denver  &  Rio  Grande  Railroad  Company, 

the  receipt  whereof  is  hereby  acknowledged,  do  hereby  release 

and  forever  discharge  the  said  company,  and  all  companies  whose 

lines  are  operated  or  known  as  a  part  of  the  Denver  &  Rio  Grande 

System,  of  and  from  all  claims,  demands,  actions,  and  causes  of 

actions  which  I  now  have,  in  law  or  equity,  or  which  may  result 

from  any  contracts,  doings,  or  omissions  at  any  time  up  to  the 

date  hereof.    And  I  do  hereby  more  particularly  release  and  dis- 

charjre  the  said  the  Denver  &  Rio  Grande  Railroad  Company, 

and  each  and  every  of  said  companies,  from  all  claims  and  de- 

niands  that  I  now  have  or  that  may  hereafter  arise  by  reason  of 

having  my  spine  injured,  head,  face,  and  neck  cut  and  bruised, 

and  any  and  all  other  injuries  to  my  person  that  I  received  when 

1  jumped  or  fell  from  the  locomotive  of  a  runaway  freiizht  train, 

owing  to  air  brakes,  alleged  to  have  been  defective,  failing  to 
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work  at  or  near  Cumbres,  Colorado,  on  or  about  December  20th, 

A.  D.  1900. 

"Witness  my  hand  and  seal  this  30th  day  of  April,  1901. 

"[Signed]  John  A.  Scott.     [Seal.] 

"Signed,  sealed,  and  delivered  in  presence  of: 
"[Signed]  C.  S.  Mitchell, 

"Beverly  G.  Honeyman." 

The  plaintiff  received  a  check  from  the  company  for  the  $150 
mentioned  in  the  release,  and  had  same  cashed  in  Colorado 
Springs.  After  remaining  a  short  time  on  the  ranch  at  Falcon, 
he  again  went  to  Alamosa  and  re-entered  the  service  of  the  de- 
fendant, and  remained  in  such  service  until  the  latter  part  of 
1901,  when  he  returned  to  Falcon,  and  has  resided  there  and  at 
Colorado  Springs  since.  In  the  early  part  of  1902  he  instituted 
this  action,  which  was  tried  in  November,  and  resulted  in  a  ver- 
dict and  judgment  in  favor  of  plaintiff  for  $49,850  and  costs. 
From  this  judgment  the  defendant  prosecutes  this  appeal. 

Wolcottj  Vaile  &  Waterman  and  McAllister  &  Gandy  (Wm. 
W,  Field,  of  counsel),  for  appellant. 
McKesson  &  Little  and  George  Gardner,  for  appellee. 

GoDDARD^  J.  (after  stating  the  facts).  1.  Among  other  affirma- 
tive defenses,  the  defendant  pleaded  the  release  set  out  in  the 
foregoing  statement  as  an  accord  and  satisfaction  of  the  claim 
sued  on.  The  plaintiff  replied  that  at  the  time  he  signed  the 
release  "he  was  mentally  incompetent  to  understand  what  he  was 
doing,  and  that  the  same  was  procured  by  misrepresentation  and 
fraud  on  the  part  of  the  claim  agent."  Upon  this  issue  the  de- 
fendant introduced  the  release,  the  check  by  which  the  considera- 
tion mentioned  in  the  release  was  paid,  and  the  receipt  for  such 
payment,  and  the  testimony  of  Mr.  Mitchell  and  Beverly  G. 
Honeyman,  stenographer  in  his  office,  as  to  what  occurred  at  the 
time  of  the  signing  of  the  release,  which  was  to  the  effect  that, 
after  discussing  the  matter  of  the  plaintiff's  injuries  for  a  con- 
siderable time,  the  agent  offered  to  pay,  and  the  plaintiff  agreed 
to  accept,  the  $150  in  full  settlement,  as  therein  expressed;  that 
Mitchell  drew  up  the  release,  and,  after  informing  him  what  it 
was,  handed  it  to  plaintiff,  who,  after  apparently  reading  it  care- 
fully, expressed  his  satisfaction,  and  signed  it.  Plaintiff  testifies, 
in  substance,  that  he  did  not  distinctly  remember  what  took  place 
in  Mr.  Mitchell's  office;  that  he  had  no  recollection  of  reading 
and  signing  the  release,  but  signed  what  he  understood  to  be  a 
receipt  for  money  paid  him  for  lost  time.  We  think  that,  under 
the  testimony  relating  to  what  occurred  at  this  time,  the  only 
question  for  the  jury  to  consider,  in  determining  whether  the 
release  was  binding  upon  the  plaintiff,  was  the  state  of  his  mind 
at  that  time;  that  is,  whether  he  was  mentally  incapacitated  to 
make  a  valid  and  binding  contract.  Several  witnesses,  who  were 
relatives  and  neighbors  of  plaintiff,  testified  to  what  they  had 
observed  in  the  appearance  and  demeanor  of  plaintiff  during  his 
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residence  at  Falcon,  after  the  accident,  and  prior  to  April  30,  1901 
— ^the  expression  of  his  face  and  eyes,  how  he  acted  and  talked, 
and  to  all  matters  which  created  an  impression  on  their  minds  as 
to  his  mental  condition.  Over  objection  they  were  permitted  to 
state  that  in  their  opinion  his  mental  condition  in  the  latter  part 
of  April  was  very  bad.  Dr.  Hill,  the  physician  who  attended 
upon  plaintiff  during  this  time,  after  fully  stating  his  physical  and 
mental  condition,  was  asked  the  following  question:  **Doctor,  I 
wish  you  would  tell  the  jury  what  the  fact  was,  in  your  judgment, 
as  to  whether  Mr.  Scott,  the  plaintiff,  was  or  was  not  able,  in 
the  month  of  April,  1901,  to  transact  business,  including  such 
business  as  the  settlement  of  the  claim  on  account  of  the  damages 
that  he  had  sustained,  if  any,  by  reason  of  injuries  from  which  he 
was  suffering."  And,  over  objection,  he  answered:  **I  should 
say  he  was  not." 

The  rule  is  well  settled  in  this  jurisdiction  that  opinion  evidence 
is  not  admissible  when  all  the  facts  upon  which  such  opinion  is 
based  are  before  the  jur}*,  and  from  which  the  inference  to  be 
drawn  is  one  that  persons  of  ordinary  intelligence  are  capable  of 
determining  for  themselves.  Shapter  v.  Pillar,  28  Colo.  209,  63 
Pac.  302,  and  cases  there  cited.  The  weight  of  authority  sup- 
ports the  rule  that,  when  it  is  impossible  for  a  witness  to  state 
the  facts  so  as  to  convey  to  the  minds  of  the  jury  all  the  matters 
and  things  that  created  an  impression  on  his  mind,  his  opinion 
may  be  given,  and  that  he  may  give  an  opinion  upon  the  question 
of  a  person's  sanity  after  stating  the  facts  upon  which  he  bases  it ; 
but  it  is  equally  w^ell  settled  that  he  may  not  give  an  opinion  as  to 
the  degree  of  his  mental  incapacity,  or  as  to  whether  a  person  is 
mentally  incapacitated  to  make  a  valid  and  binding  contract. 
The  latter  involves  a  question  of  law,  as  well  as  of  fact,  and  was 
the  very  thing  the  jur>'  were  called  upon  to  determine  from  all 
the  evidence,  under  proper  instructions  of  the  court.  Estate  of 
Taylor,  92  Cal.  564,  28  Pac.  603 ;  Shapter  v.  Pillar,  28  Colo.  209, 
63  Pac.  302 ;  Farreirs  AdmV  v,  Brennan's  Adm'x,  32  Mo.  328,  82 
.-Vm.  Dec.  137;  Brown  z\  Mitchell,  88  Tex.  350,  31  S.  W.  621,  36 
L.  R.  A.  64.  ''The  character  of  the  derangement  being  made 
known  to  the  jury  by  the  witnesses,  it  then  becomes  the  privilege 
and  the  duty  of  the  jury  to  determine  whether  that  degree  oi 
capacity  remains  which  is  essential  to  the  demands  of  ordinary 
business  affairs.  An  opinion  may  not  be  given  upon  the  point 
which  it  is  the  duty  of  the  jury  to  determine."  Hamrick  v.  State, 
134  Ind.  327,  34  N.  E.  3.  The  opinion  of  the  witnesses  as  to  the 
degree  of  plaintiff's  mental  derangement  and  regarding  his  in- 
capacity to  execute  the  release  in  question  should  have  been  ex- 
cluded. 

2.  The  case  was  submitted  to  the  jury  upon  several  specific 
charges  of  alleged  negligence  upon  the  part  of  the  company,  some 
of  which,  under  the  evidence,  should  have  been  withdrawn  from 
Its  consideration.  Among  them  was  the  failure  to  furnish  driver 
brakes  on  the  engine.  The  evidence  fails  to  show  that  the  ab- 
sence of  the  driver  brakes  in  any  way  contributed  to  the  loss  of 
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control  of  the  train  (it  had  provided  the  engine  with  water 
brakes,  which  the  testimony  showed  were  equally,  if  not  more,  ef- 
fective in  retarding  or  checking  the  speed  of  the  engine),  or  that 
the  company  was  remiss  in  the  discharge  of  any  duty  imposed 
upon  it  in  failing  to  equip  its  engines  with  them.  Tramway  r. 
Nesbit,  22  Colo.  408,  45  Pac.  405 ;  F.  C.  Ass'n  v,  Davis,  4  Colo. 
App.  570,  36  Pac.  911 ;  Titus  v.  Railroad  Co.,  136  Pa.  618,  20  AtL 
517,  20  Am.  St.  Rep.  944;  C.  &  G.  W.  Ry.  Co.  v.  Armstrong,  62 
111.  App.  228;  and,  furthermore,  their  absence  was  so  obvious 
that  plaintiff  knew,  or  could  have  known  by  the  most  casual  ob- 
servation, that  they  were  not  provided  on  that  engine.  And  if 
the  danger  in  operating  the  train  without  them  was  greater  than 
it  otherwise  would  have  been,  the  plaintiff  assumed  this  additional 
risk,  and  is  not  entitled  to  recover  for  injuries  resulting  there- 
from. Wells  V.  Coe,  9  Colo.  159,  11  Pac.  50;  Tramwav  v.  Nes- 
bit, supra ;  B.  &  C.  R.  R.  Co.  v,  Liehe,  17  Colo.  280,  29  Pac.  175 ; 
Stiles  V.  Richie,  8  Colo.  App.  393,  46  Pac.  694.  It  is  impossible 
to  ascertain  what  effect  this  alleged  negligence  had  upon  the 
minds  of  the  jury,  or  how  much  they  were  influenced  by  the  fact 
that  the  engine  was  not  equipped  with  driver  brakes  in  reaching 
the  conclusion  that  the  company  was  negligent  in  the  premises. 
In  these  circumstances  it  is  not  incumbent  upon  us  to  pass  upon 
the  assignments  of  error  based  upon  other  alleged  omissions  of 
duty  on  the  part  of  the  company :  it  being  impossible  to  determine 
upon  which  of  these  specific  charges,  if  upon  either,  the  jury 
based  its  finding  that  the  company  was  in  fault. 

3.  We  think  the  court  below  was  remiss  in  its  dut>^  in  not  sus- 
taining the  motion  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  excessive.  The  record  discloses  no  reason  why  ex- 
emplary damages  should  be  assessed  against  the  defendant,  and 
we  can  conceive  of  no  reason  why  such  an  extraordinary  amount 
was  allowed,  unless  it  was  "given  under  the  influence  of  passion 
or  prejudice."  Damages  for  injuries  received,  that  are  not  will- 
fully or  maliciously  inflicted,  should  be  awarded  as  and  for  rea- 
sonable compensation.  We  think  the  language  used  by  the  court 
in  U.  P.  Ry.  Co.  z\  Hause,  1  Wyo.  34,  is  applicable  here :  "That 
the  award  is  not  only  excessive  but  unreasonable,  and,  were  it 
not  that  we  do  not  feel  disposed  to  deal  in  terms  of  harshness, 
\ye  rnight  say  that  the  jury  either  did  not  comprehend  the  obliga- 
tion implied  by  their  oaths,  or  else  some  demon  of  malevolence 
perverted  their  judgment,  so  as  to  lead  them  into  a  vindictive 
spirit  of  persecution."  The  court  below  should  not  have  been  so 
astute  in  finding  reasons  for  throwing  upon  this  court  the  respon- 
sibility of  rectifying  this  wrong,  but  should  have  faced  its  duty 
and  set  the  verdict  aside. 

For  the  reasons  given,  the  judgment  will  be  reversed,  and  the 
cause  remanded. 

Reversed. 

Gabbert,  C.  J.,  and  Bailejy,  J.,  concur. 
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'  Lee  V,  Northern  Pac.  Ry.  Co.  et  al. 

(Supreme  Court  of  Washington,  July  29,  1905.) 

[81   Pac.    Rep.   834.] 

Master  and  Servant — Injuries  to  Servant — Obvious  Danger--Ai- 
snmed  Risks.* — A  railroad  bridge  carpenter  of  six  months'  experience 
on  defendant's  line  was  ordered  by  his  foreman  to  get  a  hand  car 
and  "hook  on''  to  the  rear  of  a  freight  train,  by  catching  hold  of  the 
rear  of  the  caboose  with  one  hand  and  holding  to  the  handle  bar  of 
the  hand  car  with  the  other,  and  thus  transport  himself  with  the 
car  to  a  certain  station.  Plaintiff,  suspecting  it  was  dangerous,  pro- 
tested against  doing  so,  but  being  assured  that  it  was  safe,  complied 
with  the  order,  and  while  being  so  transported  was  thrown  from  the 
car  and  injured  by  a  sudden  jerking  of  the  train.  Held,  that  the  dan- 
ger of  such  accident  was  obvious  to  a  man  of  ordinary  intelligence, 
and  that  plaintiff  assumed  the  risk. 

Same — Discharge.* — ^The  fact  that  plaintiff  would  have  been  dis- 
charged from  his  employment,  had  he  disobeyed  the  foreman's  instruc- 
tions, was  immaterial. 

Appeal  from  Superior  Court,  King  County ;  George  E.  Morris, 
Judge. 

Actions  by  James  Lee  against  the  Northern  Pacific  Railway 
Company  and  another.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

Walker  &  Munn,   Robert    Welch,   R,    W,    McClelland,   and 
George  H.  Walker,  for  appellant. 
James  F.  McBlroy  and  B.  S.  Grosscup,  for  respondents. 

Root,  J.  Appellant  was  working  for  respondent  railway  com- 
pany along  its  line  as  a  bridge  carpenter,  and  had  been  so  doing 
for  a  period  of  six  months  prior  to  the  accident  hereinafter  men- 
tioned. On  the  Sth  day  of  December,  1901,  while  engaged  as 
aforesaid  with  a  crew  of  men  under  the  company *s  foreman,  re- 
spondent Herndon,  near  a  place  called  Deming,  appellant  and 
said  crew  were  directed  by  the  foreman  to  get  upon  a  hand  car 
and  "hook  on"  to  the  rear  of  the  caboose  of  a  freight  train  to  be 
hauled  to  Sedro  Woolley,  another  station  on  said  railroad  line. 
The  "hooking  on"  was  by  means  of  two  men  on  the  hand  car 
catching  hold  of  the  rear  of  the  caboose  with  one  hand  and  hold- 
ing to  the  handle  bar  of  the  hand  car  with  the  other,  and  thereby 
pulling  said  hand  car  along  behind  the  train.  When  the  foreman 
told  appellant  to  do  this,  the  latter,  suspecting  it  to  be  dangerous, 
earnestly  protested  against  so  doing ;  but  being  assured  that  it  was 
safe,  and  that  it  was  necessary,  in  order  to  reach  Sedro  Woolley 
in  time,  as  required  by  the  company,  he  complied  with  said  order. 
^^^^ile  they  were  so  "hooked  on"  and  being  drawn  along  by  said 
freight  train,  appellant  was,  by  the  motion  of  said  train,  "jerked 

*See  extensive  note,  12  R.  R.  R.  377,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
^''i.^oot-notes  appended  to  Weed  v.  ChicaKO,  etc.,   Ry.  Co.   (Neb.), 

11'^'  ^  '^^»  3^  '^'"-  ^  ^"8^-  R-  C^s.,  N.  S.,  797;  Stewart  v.  Texas 
«tP.  Ry.  Co.  (La.),  13  R.  R.  R.  158,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  158. 
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or  hurled"  from  the  hand  car  to  the  ground,  sustaining  serious 
injuries.  He  brought  this  action  to  recover  damages  therefor. 
The  first  trial  resulted  in  a  verdict  in  his  favor.  A  new  trial  was 
granted.  Upon  the  second  trial,  at  the  close  of  appellant's  case, 
a  challenge  to  the  evidence  and  a  motion  for  judgment  in  favor 
of  defendants  were  interposed,  and  sustained  by  the  court.  From 
this  judgment  appeal  is  taken  to  this  court. 

Appellant's  counsel  argue,  with  exceptional  ability,  that  the 
case  was  one  for  a  jury,  and  cite  numerous  decisions  in  support 
of  their  contention.  Many  of  these  cases,  however,  involved 
questions  of  contributory  negligence  rather  than  assumed  risk. 
Theoreticallv  there  is  a  clear  distinction  between  these  defenses. 
Practically  there  is  sometimes  a  marked  difference  and  sometimes 
not.  The  case  at  bar  involves  a  question  of  assumed  risk.  The 
law  in  this  state  is  firmly  established  to  the  effect  that  a  servant 
assumes  the  risk  of  obvious  and  apparent  dangers  attendant  upon 
his  work.  When  appellant  was  told  to  "hook  on"  to  the  caboose, 
did  he  know,  or  by  the  exercise  of  ordinary  intelligence  and  ob- 
servation could  he  have  known,  that  there  was  danger,  in  so  do- 
ing, of  serious  injury?  If  this  be  answered  in  the  affirmative, 
then  it  must  be  held  that  he  assumed  the  risk  of  that  danger.  It 
appears  from  the  evidence  that  appellant  had  been  working  for 
respondent  company  as  bridge  carpenter  along  its  railway  line 
for  six  months  prior  to  this  accident.  He  had  done  similar  work 
elsewhere  to  at  least  some  extent.  Six  months'  experience  along 
a  railway  line  in  operation  would  afford  any  person  of  ordinary 
intelligence  a  general  knowledge  of  the  movements  of  freight 
trains  thereupon.  The  cars  upon  such  a  train  are  connected  in 
such  a  manner  that  there  is  necessarily  much  "bumping"  and 
"jerking"  as  the  train  is  in  motion.  It  is  scarcely  too  much  to 
say  that  this  is  a  matter  of  common  knowledge.  It  is  certainly 
well  known  to  those  working  upon  or  about  railway  lines  where 
such  trains  are  frequently  passing.  Such  persons  could  not  avoid 
perceiving  these  facts  by  the  common,  ordinary  use  of  their 
natural  faculties.  Under  the  undisputed  evidence  of  this  case,  it 
must  be  presumed  that  appellant  knew  of  this  "bumping"  and 
"jerking."  As  his  own  arms  and  body  were  to  form  the  connec- 
tion between  such  train  and  the  hand  car,  he  would  know  that 
these  irregular  movements  of  the  train  would  frequently  occasion 
sudden  and  great  strains,  and  tend  to  pull  him  from  the  hand  car. 
This  danger  would  be  obvious  to  any  one  of  ordinary  perception. 
In  the  remarks  of  the  trial  court,  in  passing  upon  the  challenge 
and  motion  for  judgment,  we  find  the  following  apt  observations, 
to  wit:  "He  knew,  just  as  well  as  Mr.  Herndon  knew,  just  as 
well  as  anybody  could  know,  what  the  palpable  and  ordinary  re- 
sult would  be  of  a  man  using  himself  as  a  human  coupling  pin. 
It  seems  to  me  there  cannot  be  any  escape  from  it,  that  the  ordi- 
nary and  usual  thing  would  be  just  exactly  what  has  happened  in 
this  case,  that  somewhere  along  on  the  route  of  travel  of  that 
hand  car  and  that  freight  train  that  there  would  be  a  sudden 
diminution  of  the  speed  or  a  sudden  increasing  of  it,  or  some  jar, 
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or  something  of  that  kind,  that  would  put  him  in  a  position  of 
great  danger."  The  force  of  these  suggestions  must  readily  ap- 
peal to  one's  reason.  Appellant  may  not  have  known  just  how  he 
would  be  injured,  or  whether  or  not  he  would  for  a  certainty 
meet  with  a  catastrophe  on  that  trip.  But  as  a  man  of  ordinary^ 
intelligence,  familiar  in  a  general  way  with  the  movements  of 
freight  trains  and  hand  cars,  he  did  know  that  he  was  courting  . 
danger  every  moment  he  permitted  his  body  to  serve  as  a  car 
coupler  while  the  train  was  in  motion.  The  probability  of  serious 
injur}'  was  apparent  at  all  times.  It  is  not  a  case  of  relying  upon 
the  superior  knowledge  of  the  master.  However  much  the  master 
or  foreman  knew  about  this  danger,  and  however  many  assur- 
ances of  safety  he  may  have  given,  the  fact  remains  that  the  dan- 
ger was  open,  apparent,  and  obvious  to  appellant.  In  his  com- 
plaint, appellant  speaks  of  this  service  as  "very  hazardous.*'  It 
would  seem  that  no  one  could  conceive  of  it  as  being  otherwise. 
It  also  appears  from  the  complaint  that  the  foreman's  reason  for 
having  the  men  "hook  on"  to  the  freight  train  was  to  get  to  Sedro 
WooUey  more  quickly.  This  would  indicate  an  understanding, 
such  as  any  one  might  naturally  have,  that  a  freight  train  would 
travel  more  rapidly  than  a  hand  car.  The  greater  the  speed  of  the 
train,  the  more  rapid  would  be  the  movements  of  the  handle  bar 
on  the  hand  car,  the  more  pronounced  the  "bumping"  and  "jerk- 
ing" of  the  cars,  and  the  greater  the  danger  to  the  human  coupling 
link.  A  moment's  contemplation  of  these  matters  could  not  fail 
to  impress  appellant  with  the  dangers  of  his  undertaking.  That 
he  undertook  this  task  under  the  orders  of  the  foreman  does  not 
change  the  rule  of  law.  A  servant  is  always  supposed  to  be  work- 
ing under  orders  of  the  master — actual  or  implied.  Neither  does 
the  case  come  within  the  rule  applicable  where  the  servant,  rely- 
ing upon  a  promise  to  repair  or  correct  a  dangerous  situation, 
acts  upon  the  definite,  distinct  orders  of  the  master  at  the  time, 
and  is  injured  while  so  doing. 

It  is  argued  that  appellant  might  have  been,  and  probably  would 
have  been,  discharged  if  he  had  not  obeyed  the  foreman's  com- 
mand.   Such  is  always  the  position  of  a  servant.     He  has  his 
choice  of  assuming  the  obvious  dangers  of  the  work  and  getting 
the  compensation  for  his  labor,  or  of  refusing  to  do  the  work  un- 
der the  existing  conditions  and  running  the  risk  of  being  dis- 
charged.   The  law  does  not  compel  him  to  work  for  any  certain 
person,  or  to  obey  any  orders ;  but,  if  he  elects  so  to  do,  he  thereby 
subjects  himself  to  the  law  applicable  to  the  status  he  thereby 
creates.   The  assumption  of  the  risk  of  open  and  apparent  dangers 
is  imposed  by  law  upon  one  occupying  that  status.    The  facts  es- 
tablished by  the  evidence  in  this  case  are  such  that  we  do  not 
think  any  reasonable  mind  can  believe  appellant  not  to  have  re- 
alized that  he  was  running  the  risk  of  great  danger  when  he 
"hooked  on"  to  the  train.    In  fact,  his  complaint  alleges  that  he 
suspected"  danger  and  protested  against  the  undertaking.     In 
the  light  of  all  these  facts,  the  action  of  the  trial  court  in  sustain- 
ing the  challenge  to  the  evidence,  and  in  granting  judgment  for 
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defendant,  was  correct.  The  case  is  controlled  by  principles  rec- 
ognized and  established  in  this  state  by  many  decisions  of  this 
court.  Week  v.  Fremont  Mill  Co.,  3  Wash.  St.  629,  29  Pac.  315 ; 
Jennings  v.  Tacoma  R.  &  M.  Co.,  7  Wash.  275,  34  Pac.  937 ; 
Olson  V.  McMurray  C.  L.  Co.,  9  Wash.  502,  37  Pac.  679;  Bulli- 
vant  V.  Spokane,  14  Wash.  577,  45  Pac.  42 ;  HoflFman  v.  Am. 
•  Foundry  Co.,  18  Wash.  287,  51  Pac.  385 ;  Anderson  v.  Telephone 
Co.,  19  Wash.  575,  53  Pac.  657, 41  L.  R.  A.  410;  Brown  z\  Tabor 
M.  Co.,  22  Wash.  317,  60  Pac.  1126;  French  v.  First  Ave.  Ry. 
Co.,  24  Wash.  83,  63  Pac.  1 108 ;  Danuser  v,  Sellar  &  Co.,  24 
Wash.  567,  64  Pac.  783 ;  Robare  v.  Seattle  T.  Co.,  24  Wash.  577. 
64  Pac.  784 ;  Bier  v,  Hosford,  35  Wash.  544,  77  Pac.  867 ;  Woods 
V.  N.  P.  Ry.  Co.,  36  Wash.  658,  79  Pac.  309.  Had  the  case  gone 
to  the  jury,  a  verdict  favorable  to  defendants  would  have  been  the 
only  one  legally  possible.  A  verdict  in  favor  of  plaintiff  upon 
such  evidence  could  not  be  legally  upheld.  As  a  matter  of  law, 
the  evidence  defeated  plaintiff's  right  of  recovery.  There  was, 
consequently,  no  logical  or  porper  course  for  the  trial  court,  other 
than  that  adopted. 

The  judgment  of  the  superior  court  is  affirmed. 

Mount,  C.  J.,  and  Crow,  Rudkin,  and  Fuli^erton,  JJ.,  concur. 


Stevick  et  al.  v.  Northern  Pac  Ry.  Co.  et  al. 

(Supreme  Court  of  Washington,  Aug.  7,  1905.) 

[81  Pac.  Rep.  999.] 

Negligence-;-Action  against  Two — Effect  of  Verdict  for  One. — In 

an  action  against  a  railroad  company  and  its  servant  for  negligence, 
the  complaint  showing  that  the  negligence  of  the  company  is  based 
solely  on  the  alleged  negligence  of  the  servant,  a  verdict  for  the 
servant,  finding  that  he  was  not  negligent,  necessarily  exonerates 
the  company. 

Injury  to  Brakeman — Flying  Switch — Contributory  Negligence. — 
Recovery  for  death  of  a  brakeman  while  making  a  flying  switch, 
caused  by  the  switch  being  turned  immediately  after  the  engine  had 
passed,  the  car  not  having  been  uncoupled  from  it,  is  barred  by  his 
contributory  negligence,  he  having,  contrary  to  his  duty,  given  the 
signal  to  go  ahead  before  he  had  made  the  uncoupling. 

Same — Fellow  Servants.* — Even  if  the  switchman,  in  turning  the 
switch  immediately  after  an  engine  had  passed,  thus  derailed  a  car 

♦For  the  authorities  in  this  series  on  the  question  whether  switch- 
men are  fellow  servants  of  trainmen,  see  Richey  v.  Southern  Ry.  Co. 
(S.  Car.),  14  R.  R.  R.  526,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  526  (failure 
to  properly  set  switch,  by  reason  of  which  an  engineer  was  injured, 
was  the  failure  to  provide  a  safe  track,  a  nonassignable  duty) ;  Chicago 
&  E.  I.  Ry.  Co.  v.  White  (111.),  13  R.  R.  R.  658,  36  Am.  &  Eng.  R. 
Cas.,  N.  Sm  558  (co-operation  of  brakeman  and  switch  crew,  question 
for  jury) ;  St.  Louis  S.  W.  Ry.  Co.  v.  Kelton  (Tex.),  2  R.  R.  R.  279, 
25  Am.  &  Eng.  R.  Cas.,  N.  S.,  279  (brakeman  was  agent  of  company 
to  see  that  switch  was  properly  set,  and  not  injure  engineer's  fellow 
servant);  note,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  855  (engineer  not  in 
different  department  from  switchman);  note,  22  Am.  &  Eng.  R,  Cas., 
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which  was  supposed  to  have  been  uncoupled,  but  was  not,  thereby 
killing  the  brakeman  on  the  car,  was  negligent,  his  negligence  was 
that  of  a  fellow  servant. 

Appeal  from  Superior  Court,  King  County ;  Arthur  E.  Griffin, 
Judge. 

Action  by  Minnie  Stevick  and  others  against  the  Northern  Pa- 
cific Railway  Company  and  another.  Form  a  judgment  for  plain- 
tiffs against  the  company,  it  appeals.    Reversed. 

B,  S,  Grosscup,  Jas.  F,  McElroy,  and  A,  G,  Avery,  for  appel- 
lant. 
Benson  &  Hall,  for  respondents. 

Mount,  C.  J.  This  action  was  brought  to  recover  damages  on 
account  of  the  death  of  Jesse  L.  Stevick,  who  was  a  brakeman  in 
the  employ  of  the  Northern  Pacific  Railway  Company.  Stevick 
was  killed  while  attempting  to  make  what  is  called  a  "flying 
switch,"  at  Argo,  on  October  16,  1903.  The  action  is  based  on 
alleged  negligence  of  the  defendants.  The  complaint  states  a 
joint  cause  of  action  against  the  two  defendants,  alleging,  in 
substance,  that  the  defendant  David  Gregg  was  the  master  me- 
chanic, agent,  and  servant  of  the  defendant  Northern  Pacific  Rail- 
way Company,  having  charge  of  its  roundhouse  and  repair  shops 
at  Seattle,  and  charged  with  the  duty  of  making  all  necessary  re- 
pairs to  engines  whenever  they  were  reported  out  of  order ;  that 
the  defendant  railway  company  was  the  owner  and  operator  of 
engine  No.  163,  which  was  defective  in  that  the  piston  valves  were 
in  a  dangerous  and  leaky  condition,  and  emitted  large  quantities 
of  steam ;  that  the  defective  condition  of  said  engine  was  reported 
to  David  Gregg  several  times  prior  to  the  death  of  Stevick ;  that 
the  defendants,  and  both  of  them,  negligently  failed  to  repair  said 
engine,  or  in  any  manner  to  stop  the  said  leakage  of  steam  there- 
from ;  that  on  the  16th  day  of  October,  1903,  while  an  effort  was 
being  made  by  said  Stevick  and  a  fellow  brakeman  to  switch  a 
caboose  to  a  side  track,  the  said  engine  leaked  steam  so  badly  that 
a  brakeman  (Quinn)  who  was  to  throw  the  switch  for  the  purpose 
of  putting  said  caboose  on  the  side  track  was  prevented  by  escap- 
ing steam  from  seeing  whether  the  caboose  had  been  uncoupled 
from  the  engine.  Believing  that  they  were  separated,  he  threw 
the  switch  immediately  after  the  engine  passed  over  the  same, 
whereby  the  caboose,  which  had  not  been  uncoupled,  was  thrown 
from  the  track,  and  Stevick  was  killed.  The  answer  of  the  rail- 
way company  admitted  that  the  defendant  Gregg  was  its  master 
mechanic  at  Seattle,  charged  with  the  repair  of  all  its  engines, 
and  denied  all  the  allegations  of  negligence,  but  admitted  that  the 

N.  S.,  862,  863  (switchmen  and  trainmen  are  fellow  servants);  note, 
U  Am.  &  Eng.  R.  Cas.,  N.  S.,  574  (engineers  and  switchmen) ;  note, 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  439;  Swisher  v.  Illinois  Cent.  R.  Co. 
(III.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  421  (brakeman  of  freight  train 
acting  as  switchman  was  fellow  servant  of  engineer  of  passenger 
train);  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Brown  (Ark.),  16  Am.  &  Eng. 
K.  Cas.,  N.  S.,  440  (switchman  was  fellow  servant  of  fireman). 
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negligent,  because  the  negligence  of  the  railway  company,  as 
stated  in  the  complaint,  is  based  upon  the  negligence  of  Gregg. 
It  is  true  that  the  complaint  states  **that  defendants,  and  both  of 
them,  negligently  failed  to  repair  said  locomotive,"  but  the  com- 
plaint, taken  as  a  whole,  shows  that  the  negligence  of  the  com- 
pany is  based  entirely  upon  the  alleged  negligence  of  its  servant 
Gregg  in  charge  of  its  locomotives.  The  jury,  having  found  that 
defendant  Gregg  was  not  negligent,  and  having  returned  a  ver- 
dict in  his  favor,  necessarily  exonerated  the  railway  company. 
Doremus  v.  Root,  23  Wash.  710,  63  Pac.  572,  54  L.  R.  A.  649. 
The  court  should  have  sustained  the  motion  for  a  directed  ver- 
dict upon  the  showing  of  the  witness  Quinn.  The  evidence  shows 
that  after  the  engine  had  slackened  its  speed  to  permit  Stevick  to 
uncouple  the  caboose  from  the  engine,  Quinn,  who  was  stationed 
at  the  switch,  testified  that  he  heard  Stevick  give  the  signal  to  go 
ahead,  which  indicated  that  the  uncoupling  had  been  made.  Quinn 
also  testified  that  Stevick  should  have  given  no  signal  until  the 
caboose  had  been  uncoupled  from  the  engine.  All  the  witnesses 
upon  this  question  agree  that  Stevick  gave  the  signal  to  go  ahead. 
They  differed  only  as  to  the  manner  in  which  it  was  given.  This 
signal  caused  the  engineer  to  go  ahead.  It  also  caused  the  brake- 
man  at  the  switch  to  turn  the  switch  after  the  engine  had  passed. 
Stevick  was  practically  in  charge  of  the  switching  operation.  His 
wrong  signal  caused  the  engineer  to  go  ahead  and  the  switchman 
.  to  throw  the  switch.  But  for  this  signal  the  accident  could  not 
have  occurred.  Both  the  engineer  and  the  switchman  had  a  right 
to  rely  upon  this  signal,  and  to  act  upon  it.  Browne  v.  New  York, 
etc.,  Ry.  Co.,  158  Mass.  247,  33  N.  E.  650.  But  if  it  was  the  duty 
of  the  brakeman  who  was  at  the  switch  not  to  turn  the  switch  un- 
less he  could  see  that  the  caboose  was  detached,  and  far  enough 
behind  the  engine  so  that  the  switch  might  be  turned  in  safety, 
still  the  negligence  of  the  brakeman  at  the  switch,  if  he  was  negli- 
gent, is  the  negligence  of  a  fellow  servant,  and  the  final  results 
upon  the  whole  case  would  be  the  same  which  we  have  already, 
reached. 

For  the  reasons  above  given,  the  judgment  is  reversed,  and  the 
action  ordered  dismissed. 

RooT^  Crow,  and  Rudkin,  JJ.,  concur. 


De  Mase  v.  Oregon  R.  &  Nav.  Co. 

(Supreme  Court  of  Washington,  Sept.  11,  1905.) 

[82  Pac.   Rep.  170.] 

Master  and  Servant — Railroads  Carrying  Employees — Duty  to  Ex- 
ercise  Ordinary  Care.* — A  railroad  company,  undertaking  to  carry  its 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  railroad  company  for  the  protection  of  its   em- 
ployees, see  foot-notes  appended  to  Dean  v.  Oregon  R.  &  Nav.  Co 
(Wash.),  16  R.  R.  R.  237,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  237. 
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section  crew  by  means  of  a  push  car  attached  to  a  train  by  means 
of  a  rope,  is  bound  to  exercise  ordinary  care  in  so  carrying  the  men. 

Same— Injury  to  Servant— Assumption  of  Risk— Question  for  Jury. 
—A  section  hand,  while  riding  on  a  push  car  attached  to  a  train 
by  means  of  a  rope,  was  injured  by  reason  of  the  car  jumping  the 
track.  The  car  was  furnished  by  the  railroad  to  carry  the  crew.  He 
had  not  ridden  on  the  car  more  than  once  or  twice  before  the  accident. 
Held,  that  the  question  whether  he  assumed  the  risk  of  injuries  result- 
ing from  the  car  jumping  the  track  was  for  the  jury. 

Appeal  from  Superior  Court,  Spokane  County;  Geo.  W.  Belt, 
Judge. 

Action  by  Pasquale  De  Mase  against  the  Oregon  Railroad  & 
Navigation  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

W.  W.  Cotton,  Thos.  O'Day,  and  L.  S.  Wilson,  for  appellant. 
Roche  &  Onstine,  for  respondent. 

Per  Curiam.  On  and  prior  to  the  21st  day  of  July,  1903,  the; 
defendant  railway  company  operated  a  branch  line  of  road  about 
seven  miles  in  length  between  Wallace  and  Burke  in  the  state  of 
Idaho.  There  was  a  heav>'  grade  of  from  180  to  200  feet  to  the 
mile  along  this  branch,  and  but  one  mixed  train  was  operated 
thereon  daily.  The  conductor  in  charge  of  this  train  had  practi- 
cally entire  charge  of  the  branch.  The  plaintiff  and  four  other 
Italians,  under  a  foreman  or  boss,  were  section  hands  in  the  em- 
ploy of  the  defendant.  The  section  crew  were  provided  with  a 
push  car,  which  they  attached  to  this  train  with  a  rope  about  IS: 
feet  in  length,  when  going  up  the  grade.  The  push  car  was  pro- 
vided with  a  brake  and  came  down  the  grade  by  gravity.  When- 
ever the  section  crew  desired  to  go  up  the  grade,  they  would  flagi 
the  train  and  attach  the  push  car  on  behind;  and  when  they 
reached  their  destination  the  push  car  would  be  detached  by 
drawing  the  pin  which  connected  it  with  the  train.  While  the 
plaintiff  and  his  witnesses  testified  that  they  never  rode  on  the 
push  car  before  the  day  of  the  accident  complained  of,  yet  it  ap- 
pears from  the  entire  testimony  that  the  push  car  was  furnished 
for  that  purpose,  and  that,  if  the  train  to  which  the  push  car  was 
attached  did  not  stop  for  other  reasons  at  the  destination  of  the 
section  crew,  it  would  be  necessary  for  the  crew  to  ride  on  the 
push  car.  On  the  21st  day  of  July,  1903,  the  section  crew  fn 
question  attached  the  push  car  to  the  train,  boarded  the  push  car 
at  the  request  of  the  foreman  or  boss,  and  started  up  the  grade. 
After  they  had  proceeded  from  a  quarter  to  a  half  a  mile,  and 
when  the  train  had  attained  a  speed  of  from  20  to  30  miles  per 
hour,  the  push  car  left  the  track,  and  the  wheels  passed  over  the 
plaintiff's  leg,  causing  the  injuries  for  which  he  seeks  to  recover 
damages  in  diis  action.  From  a  judgment  and  verdict  in  favor  of 
the  plaintiff  this  appeal  is  prosecuted. 

The  principal  contention  of  the  appellant  is  that  the  facts  were 
undisputable,  that  the  respondent  assumed  all  risk  incident  to  rid- 
ing on  the  push  car  under  the  circumstances  stated,  and  that  the 
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court  should  have  directed  a  judgment  in  its  favor.  It  appears 
from  the  testimony,  especially  that  of  the  appellant,  that  the  appel- 
lant undertook  to  carry  its  employees  upon  the  line  of  the  branch 
in  question  by  means  of  this  push  car.  It  was  therefore  incum- 
bent on  the  appellant  to  exercise  ordinary  care  in  that  regard, 
and  to  see  that  no  injury  befell  its  employees  while  in  transit  by, 
reason  of  negligence  on  its  part.  From  all  the  testimony  in  this 
case  it  cannot  be  said  as  a  matter  of  law  that  the  appellant  used 
that  degree  of  care,  or  that  a  push  car,  attached  to  a  train  running" 
at  a  high  rate  of  speed,  was  a  reasonbly  safe  means  of  convey- 
ance. We  think  that  the  question  of  negligence  on  the  part  of  the 
appellant  was  clearly  one  of  fact  for  the  jury.  Was  tiie  danger 
of  riding  on  this  push  car  so  imminent  and  apparent  that  the  em- 
ployees assumed  the  risk?  It  cannot  be  said  that  it  was.  The 
principal  danger  to  be  anticipated  would  be  from  the  push  car 
leaving  the  track  as  it  did  in  this  instance.  Under  w^hat  circum- 
stances a  car  of  this  structure  would  leave  the  track  cannot  be 
said  to  be  a  matter  of  common  knowledge,  nor  did  the  section 
hand  and  the  foreman  and  other  persons  in  charge  of  the  road 
necessarily  stand  upon  an  equal  footing  with  regard  to  such 
knowledge.  According  to  the  testimony  of  the  respondent  he 
never  rode  on  the  push  car  before  the  day  of  the  accident,  and  ac- 
cording to  the  testimony  of  the  appellant's  foreman  not  to  exceed 
once  or  twice.  The  knowledge  and  the  means  of  knowledge  on 
the  part  of  the  respondent  and  the  nature  of  the  dangers  to  which 
he  was  subjected  clearly  distinguish  this  case  from  Lee  v.  North- 
ern Pacific  Railway  Company  (decided  July  29,  1905),  81  Pac, 
834.  Under  all  the  circumstances  we  are  satisfied  that  the  ques- 
tions of  negligence  on  the  part  of  the  appellant  and  of  assumption 
of  risk  on  the  part  of  respondent  were  for  the  jury,  and  not  for 
the  court. 

There  was  no  prejudicial  error  in  the  instructions  of  the  court,, 
and  the  judgment  is  therefore  affirmed. 


CiNCixVNATi,  N.  O.  &  T.  P.  Ry.  Co.  v,  Robertson. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  June  6,  1905.) 

[139  Fed.  Rep.  519.] 

Master  and  Servant — Injuries  to  Servants — Railroads — ^Appliances 
—Care  Required— Assumed  Risks.*— While  a  railway  company  is 
bound  to  use  reasonable  care  to  provide  reasonably  .safe  appliances 
for  their  servants  to  work  with  and  keep  the  same  free  from  defects, 
an  employee  accepting  employment  about  appliances  which  he  knows 
are  not  safe,  or  which  are  so  defective  that  he  must  be  taken  as  a 

♦See  foot-notes  appended  to  Foster  v.  Chicago,  etc.,  Ry.  Co 
(Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  538;  foot- 
notes appended  to  Murphy  v.  New  York,  etc.,  R.  Co.  (Mass.),  14  R.  R 
R.  346,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  Foster  v.  New  York,  etc..  R 
Co.  (Mass.),  14  R.  R.  R.  343,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  343. 


Vol  17  R  R  R— Vol  40  Am  &  Exc  R  Cas,  N  S      325 

Cincianati,  etc.,  Rv.  Co.  v,  Robertaon 

• 

matter  of  law  to  know  its  unsafe  condition,  assumes  the  risk  of  injury 
therefrom. 

Same — Promise  to  Repair — Question  for  Jury.-— Plaintiff,  an  engi- 
neer in  defendant's  employ,  used  an  engine  with  lubricator  tubes 
unprotected  by  shields  for  several  months,  until  one  of  the  tubes 
broke  and  injured  his  hand,  when  he  Notified  defendant's  foreman, 
and  asked  him  to  furnish  shields.  Plaintiff  testified  that  when  he 
asked  for  shields,  and  told  the  foreman  there  was  none  on  the  engine, 
he  replied,  *'Well,  they  must  be  fixed;"  and  that  he  believed  the  fore- 
man meant  that  he  would  supply  shields  as  soon  as  he  reasonably 
could,  and  that,  acting  on  such  belief,  he  remained  in  the  service 
and  used  the  engine  without  shields  for  eight  days  thereafter,  when 
he  was  injured  by  the  explosion  of  another  tube.  Held,  that  whether 
the  statement  of  the  foreman  constituted  a  promise  to  furnish  shields, 
and  whether  plaintiff  was  induced  to  remain  in  the  defendant's  em- 
ploy and  use  the  engine  without  shields,  was  for  the  jury. 

Same  —  Time  to  Repair .f  —  Where  plaintiff,  a  railroad  engineer, 
complained  to  his  foreman  of  the  absence  of  shields  about  an  oil 
tube  on  his  engine,  and  the  foreman  promised  to  furnish  shields, 
without  specifying  any  time,  plaintiff  was  entitled  to  use  the  engine 
without  shields  without  assuming  the  risk  of  injury  from  their 
absence  for  a  reasonable  time  to  enable  defendant  to  procure  and  fit 
them. 

Same — Reasonable  Time — Question  for  Jury. — Where  plaintiff,  a 
railroad  engineer,  complained  to  his  foreman  of  the  absence  of  oil 
tube  shields  on  his  engine,  and  the  foreman  promised  to  supply 
shields,  without  specifying  any  time,  and  it  appeared  that  defendant 
did  not  make  its  own  engines,  but  that  shields  were  fitted  as  a  part 
of  the  appliances  of  a  complete  engine  by  the  makers,  and  that  there 
was  a  custom  to  make  repairs  on  engines  in  the  order  of  emergency 
therefore,  whether  the  lapse  of  8  or  9  days  after  shields  were  promised 
without  supplying  them  before  plaintiff  was  injured  by  the  explosion 
of  a  tube  was  an  unreasonable  time,  so  that  plaintiff  again  assumed 
the  risk  of  using  the  engine  without  shields,  was  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Kentucky. 

The  defendant  in  error,  a  locomotive  engineer  in  the  service  of 
the  railway  company,  lost  an  eye  through  the  explosion  of  one  of 
the  glass  tubes  in  the  lubricator  located  in  the  cab  of  his  engine. 
There  was  evidence  tending  to  show  that  lubricator  tubes  were 
liable  to  explode,  and  that  to  prevent  injury  to  the  men  in  the 
cab  it  was  usual  to  protect  them  with  metal  shields  so  constructed 
as  to  prevent  injury  from  flying  fragments  of  glass,  without 
seriously  obstructing  the  view  of  the  tubes  by  the  engineer.  There 
was  also  evidence  that  many  engineers,  to  escape  the  difficulty  of 
keeping  the  tubes  clean  and  clear  with  the  shields  in  use,  took 
them  off  and  cast  them  aside.  When  the  defendant  in  error  took 
his  engine  he  found  that  his  lubricator  was  without  any  such 
shields.  He  took  it  in  that  condition,  and  ran  the  engine  without 
protest  until  December  23,  1900,  when  one  of  the  register  glasses 
burst  and  slightly  injured  his  hand. 

Touching  an  alleged  promise  to  supply  him  with  shields,  made 
on  December  24th,  the  plaintiff  testified  as  follows :  "Q.  After 
that  breaking,  tell  what  conversation  took  place  between  you  and 

tSee  foot-notes  appended  to  Foster  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  538. 
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in  so  packing  and  turning  on  the  water  and  steam  failed  to  exer- 
cise care,  it  will  be  your  duty  to  find  for  the  defendant. 

"Then,  lastly,  if  you  believe  from  the  evidence  that  notwith- 
standing the  promise  and  assurance  (if  you  beHeve  there  w-as  a 
promise  and  assurance),  that  a  person  of  ordinary  intelligence, 
with  the  plaintiff's  experience — ^that  a  person  of  ordinary  pru- 
dence, with  plaintiff's  experience  with  this  lubricator — would  not 
have  continued  to  incur  any  risk  that  there  was  without  shields, 
then  he  was  guilty  of  such  contributory  negligence  as  to  defeat  his 
right  to  recover." 

There  was  a  verdict  and  judgment  for  the  plaintiff. 

John  Galvin,  for  plaintiff  in  error. 
Robert  Harding,  for  defendant  in  error. 

Before  Lurton,  Circuit  Judge,  and  Thompson  and  Wanty, 
District  Judges. 

LuRTON^  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

The  law  is  that  a  railway  company  owes  to  its  employees  the 
duty  of  using  reasonable  care  to  provide  them  with  reasonably 
safe  appliances  to  do  their  work,  and  the  same  degree  of  care  to 
keep  such  appliances  in  repair  and  free  from  defects.  There  is, 
however,  no  duty  to  provide  the  latest,  safest,  or  best  appliances, 
but  only  such  as  are  reasonably  safe.  Nevertheless,  if  one  accept 
employment  upon,  about,  or  with  machinery  or  appliances  which 
he  knows  are  not  safe  by  reason  of  defects,  or  such  defect  is  so 
obvious  as  that  he  must  be  taken  as  matter  of  law  to  know  its  un- 
safe condition,  he  will  be  taken  to  accept  the  hazards  due  to  such 
defective  appliance  as  one  of  the  risks  of  the  service,  and  the  em- 
ployer will  not  be  liable  for  any  injury  he  may  suflFer  from  the 
danger  which  thus  becomes  incidental  to  the  emplo)mient. 

The  plaintiff  in  the  case  in  hand  was  an  experienced  locomotive 
engineer.  He  had  worked  upon  engines  with  and  without  lubri- 
cator shields.  When  he  took  the  engine  assigned  him  by  the  de- 
fendant company,  he  knew  the  lubricator  was  not  protected  by 
shields^ 

By  implication  of  law  he  agreed  to  run  an  engine  which  he 
knew  to  be  defective  in  the  matter  of  protection  against  the  pos- 
sible explosion  of  the  lubricator  tubes.  It  was  as  if  he  had  said : 
"I  will  use  the  lubricator  in  the  condition  I  find  it,  and  will  accept 
as  one  of  the  risks  incident  to  my  contract  the  danger  of  injur}' 
from  flying  fragments  of  glass  in  case  the  lubricator  tubes  shall 
burst,  you  using  due  care  in  their  selection."  This  continued  to 
be  the  contract  of  service  for  eight  or  nine  months.  But  there 
came  a  time  when  the  plaintiff  says  there  was  a  change  of  the 
terms  of  the  contract  of  service — a  time  when  the  risk  of  danger 
from  unprotected  lubricator  tubes  was  no  longer  a  danger  inci- 
dental to  service.  On  December  23d  one  of  his  lubricator  tubes 
burst  and  injured  his  hand.  This  accident  seems  to  have  aroused 
the  instinct  of  selfpreservation,  for  on  the  day  following,  when  he 
had  taken  his  engine  into  the  roundhouse,  he  says  that  he  notified 
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the  master  foreman  of  the  roundhouse,  and  asked  him  to  put 
shields  on  his  lubricator.  This  foreman  might  very  well  have  said 
no.  In  this  event,  if  plaintiff  had  remained  in  charge  of  this  en- 
gine there  would  have  been  no  change  in  the  terms  of  his  contract 
of  service. 

The  notice  to  the  company  of  the  defect  and  the  request  lo 
remedy  it  would  not  have  imposed  upon  the  company  any  liability 
from  a  defect  which  was  known  to  the  employee  and  which  the 
company  refused  to  remedy.  The  plaintiff's  continuance  in  serv- 
ice would  have  been  under  an  implied  assumption  of  the  risk ;  for 
if  a  master  chooses  he  may  use  an  unsafe  or  defective  appliance, 
and  employees  who  take  or  continue  service,  with  such  knowledge, 
engage  to  work  with  unsafe  and  defective  tools  or  appliances,  as- 
suming the  risk  as  incident  to  the  contract.  Tuttle  z\  Ry.  Co.,  122 
U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  1114;  Sweeney  v,  Berlin 
Envelope  Co..  101  X.  Y.  520,  5  N.  E.  358,  54  Am.  Rep.  722 ; 
Hough  z'.  Rv.  Co.,  100  U.  S.  214,  224,  25  L.  Ed.  612 ;  Mining  Co. 
V,  Davis,  90  Tenn.*  711,  18  S.  W.  387 ;  Railroad  v,  Dufiield,  12  Lea 
(Tenn.)  63,  68,  47  Am.  Rep.  319 ;  Detroit  Crude  Oil  Co.  v,  Grable, 
94  Fed.  73,  36  C.  C.  A.  94 ;  20  Am.  &  Eng.  Ency.  Law,  1 16.  and 
cases  cited. 

But  the  plaintiff's  contention  was  that  the  defendant's  foreman 
did  not  refuse  to  put  on  shields  as  requested,  but  that  he  agreed  to 
do  so,  and  that  in  the  belief  that  he  would  do  so  he  was  induced  to 
remain  in  the  service  and  operate  the  engine. 

The  question  of  whether  a  promise  was  made  was  one  of  the  is- 
sues of  fact  in  the  case.  Plaintiff  testified  that  when  he  asked  for 
shields,  and  told  Brown,  the  foreman,  that  there  was  none  in  his 
box  and  had  been  none  since  he  had  had  the  engine,  that  Brown 
replied,  "Well,  they  must  be  fixed."  Now,  this  was  not  an  ex- 
plicit promise,  but  plaintiff  says  he  believed  Brown  meant  him  to 
understand  that  he  would,  as  soon  as  he  reasonably  could,  supply 
shields,  and  that  he  acted  upon  this  belief,  and  remained  in  the 
service  until  January  2d,  when  another  tube  exploded,  with  very 
lamentable  results. 

Did  the  plaintiff  have  the  right  to  regard  this  as  a  promise  made 
to  induce  him  to  remain  in  the  service?  The  learned  trial  judge 
thought  the  meaning  and  intent  of  the  language  employed  by 
Brown,  when  shields  were  asked  for,  was  a  question  for  the  jury, 
under  all  the  circumstances.  In  addition  to  what  we  have  already 
set  out  upon  this  matter  in  the  statement  of  the  case,  he,  at  the 
conclusion,  gave  the  following: 

"I  wish  to  make  an  addition  to  my  instructions,  and  that  is  in  re- 
gard to  the  claimed  assurance  and  promise  to  remedy  the  defect. 
The  sole  evidence  on  that  line  is  the  statement  of  Robertson  that 
Brown  said  it  must  be  fixed.  In  order  that  you  may  treat  that  as 
a  promise,  if  you  believe  it  was  said,  vou  must  believe  it  was  a 
reasonable  inference  on  the  part  of  Robertson  that  that  was  a 
promise  to  remedy  the  defect,  and  that  it  was  made  in  order  to  in- 
duce him  to  remain  in  the  employ  of  the  company,  and  that  he 
relied  on  it  as  such,  and  continued  in  the  employment  because  of 
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it.  If,  however,  it  was  a  mere  expression  of  opinion  that  vhe 
shields  ought  to  be  there,  and  not  a  promise  and  assurance  of  the 
character  I  have  referred  to,  plaintiff  cannot  recover  in  the  case." 

There  was,  we  think,  no  error  in  the  instruction  given,  and  none 
in  submitting  the  question  to  the  jury. 

The  question  of  whether  there  was  a  promise  to  furnish  his  lu- 
bricator with  shields,  and  whether  plaintiff  was  induced  to  re- 
main in  the  management  of  an  engine  defective  in  this  respect, 
having  been  submitted  to  the  jury,  we  must,  in  view  of  the  ver- 
dict, assume  that  both  of  these  questions  were  found  for  him. 

But  the  right  to  rely  upon  the  promise  to  remedy  the  matter  and 
to  continue  in  the  use  of  the  defective  appliance  without  assuming 
the  risk  as  incident  to  the  contract  of  service  cannot  continue  be- 
yond such  time  as,  under  all  the  circumstances,  he  might  expect 
the  promise  to  be  redeemed.  If  there  be  undue  delay,  such  as  to 
indicate  no  purpose  to  supply  the  shields  needed,  it  could  not  be 
said  that  after  the  time  had  passed  within  "which  he  could  reason- 
ably expect  the  repair  to  be  made  that  he  was  continuing  to  use 
the  dangerous  appliance  in  reliance  upon  a  promise  which  had  not 
been  kept.  On  the  other  hand,  it  could  not  be  reasonably  con- 
tended that  one  who  is  induced  to  remain  in  the  use  of  a  defective 
tool  by  a  promise  that  it  should  be  speedily  remedied  accepts  the 
danger  incident  to  its  use  while  waiting  repair.  Hence  the  rule  is 
that,  when  there  has  been  such  a  definite  promise  to  repair  a  de- 
fect complained  of  as  to  reasonably  induce  the  servant  to  remain 
in  the  service,  he  may  recover  for  any  injury  caused  by  such  un- 
safe defective  tool  or  appliance  which  may  be  sustained  within 
such  a  time  after  the  promise  as,  under  the  circumstances,  per- 
formance might  be  reasonably  anticipated,  unless  it  should  appear 
that  the  danger  from  a  continued  use  pending  removal  or  repair 
would  be  so  great  as  to  be  a  reckless  exposure  to  danger  and  con- 
stitute contributory  negligence.  Hough  v.  Railway  Co.,  100  U. 
S.  214,  225,  25  L.  Ed.  612 ;  Dist.  of  Columbia  v,  McElligott,  117 
U.  S.  622,  631,  6  Sup.  Ct.  884,  29  L.  Ed.  946 ;  Northern  P.  Rd.  Co. 
V,  Babcock,  154  U.  S.  190,  200,  14  Sup  Ct.  978,  38  L.  Ed.  958 ;  De- 
troit Oil  Co.  V,  Grable,  94  Fed.  73,  78,  36  C.  C.  A.  94 ;  Railroad  v. 
Kenley,  92  Tenn.  207,  21  S.  W.  326 ;  Trotter  v.  Furniture  Co.,  101 
Tenn.  257,  47  S.  W.  425  ;  McPeck  v.  Cent.  Vt.  R.  Co.,  79  Fed. 
591,  25  C.  C.  A.  110;  Stephenson  v.  Duncan,  73  Wis.  407,  41  N. 
W.  337,  9  Am.  St.  Rep.  806 ;  Holmes  v.  Clark,  7  H.  &  N.  937. 

Thus,  if  the  promise  is  that  the  repair  shall  be  made  by  a  defi- 
nite time,  and  the  time  passes  without  its  being  made,  the  em- 
ployee cannot  ordinarily  be  regarded  as  remaining  in  service 
because  of  reliance  upon  a  broken  promise.  Trotter  v.  Furniture 
Co.,  cited  above.  But  when  the  promise  is  not  to  repair  within  a 
definite  time  the  question  as  to  the  time  a  servant  may  reasonably 
continue  in  service  relying  upon  an  assurance  of  repair  must  de- 
pend upon  the  circumstances  of  each  case,  and  most  generally  the 
question  is  one  for  the  jury.  But  when  there  is  no  conflict  as  to 
the  facts,  and  only  one  inference  could  reasonably  be  drawn,  the 
question  of  what  would  be  a  reasonable  time  during  which  one 
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might  rely  upon  an  assurance  of  repair  may  become  a  question  of 
law  for  the  court.  Thus,  in  McPeck  v.  Cent.  Vt.  R.  Co.,  cited 
above,  the  promise  was  that  the  practice  of  not  giving  signals  to 
warn  sectionmen  at  work  on  the  track  of  the  approach  of  trains 
should  be  corrected.  It  was  held  that,  20  days  having  elapsed 
between  the  complaint  and  the  injury  without  any  change  in  the 
management  of  its  trains,  the  plaintiff  could  not,  as  matter  of  law, 
rely  upon  the  assurance  of  a  change  and  had  reassumed  the  risk. 
In  the  case  before  us  the  promise  to  supply  shields  was  made  on 
December  27th.  The  injury  occurred  on  January  2d.  Thus  there 
had  been  eight  or  nine  days  within  which  to  remedy  the  defect. 

It  has  been  pressed  upon  us  very  urgently  that  at  the  time  of  his 
injury  the  plaintiff  could  not  reasonably  be  in  the  service  in  reli- 
ance upon  the  assurance  of  repair  made  eight  days  before,  and 
must  be  regarded  as  having  again  assumed  any  risk  incident  to 
unguarded  lubricator  tubes.  This  question  as  to  whether  the  un- 
reasonableness of  plaintiff  *s  continued  reliance  upon  the  promise 
of  repair  after  such  a  lapse  of  time  is  one  for  the  jury  or  the  court 
is  not,  on  the  facts  of  this  case,  one  of  easy  solution. 

The  trial  judge  saw  and  heard  the  witnesses,  and  he  thought 
the  matter  not  so  free  from  controversy  as  to  constitute  a  mere 
matter  of  law.  How  long  might  the  plaintiff  reasonably  expect 
that  the  promise  to  him  would  be  carried  out  ?  Evidently  the  an- 
swer depends  upon  a  number  of  circumstances.  No  time  was 
fixed.  The  law,  therefore,  must  imply  that  the  "fixing"  would  be 
done  so  soon  as  it  reasonably  could,  considering  the  urgency  of 
the  matter  and  the  means  the  company  had  for  supplying  shields 
adapted  to  the  purposes  of  the  case. 

The  matter  was  not  in  its  nature  like  the  furnishing  of  a  spike, 
a  nail,  a  nut,  or  a  common  tool.  Such  articles,  we  might  judicially 
know,  are  kept  in  stock  and  easily  supplied.  Delay  about  such  an 
article  would  raise  a  doubt  as  to  the  purpose  to  supply  it,  and  op- 
crate  as  notice  that  any  reliance  upon  an  assurance  dependent 
upon  the  supplying  of  such  an  article  was  unjustified.  But  if  lu- 
bricator shields  were  kept  in  stock,  the  defendant  did  not  show  it. 
The  effort  of  plaintiff  to  show  that  they  were  not  kept  on  hand 
was  defeated  by  the  objection  of  the  defendant  itself.  An  infer- 
ence from  evidence  that  the  company  bought  its  engines  and  did 
not  build  them,  and  that  the  shields  were  in  place  as  a  part  of  the 
appliances  of  a  complete  engine,  might  justify  an  inference  that 
shields  were  not  kept  on  hand,  but  would  have  to  be  ordered  from 
the  makers  of  the  engine.  If  so,  a  delay  of  eight  or  ten  davs 
mi^ht  occur  between  the  promise  and  its  fulfillment,  and  the 
plaintiff  might  not  unreasonably  continue  in  reliance  upon  the 
assurance  that  the  danger  should  be  removed  as  soon  as  such 
shields  could  be  procured. 

Then,  again,  there  was  evidence,  which  we  have  set  out  in  the 
statement  of  the  case,  of  the  custom  and  practice  of  doing  repairs 
according  to  their  urgency  and  in  their  time.    We  do  not,  upon 
the  whole,  think  the  trial  judge  should  be  reversed  for  holding   . 
there  was  a  case  for  the  jury  upon  this  matter  of  time. 
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The  question  of  contributory  negligence  has  been  considered. 
The  question  as  to  whether  the  tube  which  broke  was  one  put  in 
by  the  plaintiff  the  morning  of  the  accident,  or  one  which  he  had 
not  handled,  was  one  dependent  upon  credibility  of  witnesses. 
Plaintiff  denied  that  he  replaced  or  repacked  any  tube  the  morn- 
ing of  his  injury.  There  was  evidence  that  he  did,  and  of  negli- 
gent packing,  and  that  the  tube  which  burst  was  one  negligently 
packed  by  him  that  morning.    The  issue  was  one  for  the  jury. 

The  court  did  not  err  in  refusing  to  instruct  for  the  railway 
company,  and  the  judgment  is  accordingly  affirmed. 


Obertoni  v.  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Berkshire,  Oct.  18,  1904.) 

[71    N,    E.    Rep.    980.] 

Injury  to  Boy  Playing  with  Signal  Torpedo — Respondeat  Superior 
—Scope  of  Employment.* — Defendant  railroad  company's  brakeman 
threw  a  signal  torpedo  to  a  flagman  at  a  crossing,  who  threw  it  back; 
and,  on  failure  of  the  brakeman  to  catch  it,  it  fell  to  the  ground,  from 
whence  it  was  picked  up  by  a  boy  eight  years  of  age,  who  cracked  it 
with  a  rock  and  was  injured.  Held  that,  in  the  absence  of  any  evi- 
dence that  the  throwing  of  the  torpedo  was  in  the  course  of  the  em- 
ployment of  the  brakeman  and  flagman,  defendant  was  not  guilty 
of  negligence. 

Same  —  Negligence  —  Evidence.  —  In  an  action  against  a  railroad 
company  for  injuries  to  a  boy  by  the  explosion  of  a  signal  torpedo 
which  he  had  found  on  the  track,  plaintiff's  evidence  was  to  the 
effect  that  the  torpedo  was  thrown  back  and  forth  by  defendants* 
servants  until  it  fell  by  the  track,  and  was  left  there.  Defendants' 
evidence  contradicted  this.  Held,  that  plaintiff  was  entitled  to  have 
the  case  considered  on  the  hypothesis  that  defendants'  evidence  was 
true,  and  the  question  of  defendants'  negligence  determined  on  the 
theory  that  the  presence  of  the  torpedo  alone  was  sufficient  evidence 
that  it  was  there  through  negligence  on  the  part  of  defendant. 

Same — Same— Sufficiency  of  Evidence. — Where  a  boy  was  injured 
by  the  explosion  of  a  signal  torpedo  which  he  had  found  on  the 
planking  of  defendant  railroad  company  at  a  highway  crossing,  the 
mere  fact  that  the  torpedo  was  there  was  not  sufficient  evidence  that 
it  was  there  because  of  defendant's  negligence  to  justify  submission 
of  that  issue  to  the  jury. 

Exceptions  from  Superior  Court,  Berkshire  County;  Elisha  B. 
Maynard,  Judge. 

Action  by  one  Obertoni  against  the  Boston  &  Maine  Railroad. 
There  was  a  verdict  for  plaintiff,  and  defendant  excepts.  Excep- 
tions sustained. 

John  H.  Mack,  for  plaintiff. 
Dana  Malone,  for  defendant. 

LoRiNG^  J.    The  evidence  in  this  case  warranted  a  finding  that 


♦See  foot-note  appended  to  Bow^en  v.  Illinois  Cent.  R.  Co.  (C.  C. 
A.),  16  R.  R.  R.  269,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  269. 
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the  plaintiflF,  a  boy  eight  years  of  age,  found  a  signal  torpedo  on 
the  planking  of  the  railroad  at  a  grade  crossing  of  a  highway ; 
that  he  took  it  home,  and,  not  knowing  the  danger,  cracked  it  with 
a  rock,  and  was  hurt.  In  addition,  there  was  the  testimony  of  one 
Paris  that  "a  brakeman  threw  the  torpedo  to  the  flagman  at  the 
crossing,  and  it  dropped  at  his  feet,  as  he  did  not  catch  it ;  that  the 
flagman  threw  it  back  to  the  brakeman,  and  he  did  not  catch  it, 
and  the  torpedo  dropped  to  the  ground" ;  that,  "after  the  train 
went  by,  the  flagman  went  back  to  his  covered  station  without 
picking  it  up."  The  defendant  contends  that  there  was  no  evi- 
dence of  negligence  on  its  part,  and  we  are  of  opinion  that  in  this 
contention  it  is  right.  The  plaintiff's  position  is  that,  if  the  story 
told  by  Paris  was  believed,  the  defendant  was  liable ;  and  he  relies 
on  Harriman  v.  Railway  Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4  Am. 
St.  Rep.  507,  in  support  of  that  contention,  to  which  may  be  added 
the  subsequent  case  of  Railway  Co.  v.  Shields,  47  Ohio  St.  387,  24 
X.  E.  658,  8  L.  R.  A.  464,  21  Am.  St.  Rep.  840,  as  cases  of  the 
highest  court  of  another  state.  But  we  are  of  opinion  that,  if  the 
torpedo  came  to  and  was  left  on  the  planking  in  the  way  testified 
to  by  Paris,  the  defendant  is  not  liable,  and  for  the  reason  that  the 
jury  were  not  warranted  in  finding  that  the  brakeman  and  flag- 
man, in  throwing  the  torpedo  back  and  forth,  and  leaving  it  on 
the  crossing,  were  acting  in  the  course  of  their  employment. 
There  is  nothing  in  the  evidence  in  this  case,  or  in  the  common 
knowledge  of  mankind  as  to  railroad  signal  torpedoes,  which 
would  make  it  the  duty  of  a  brakeman  to  throw  a  torpedo  to  a 
flagman.  All  that  was  declared  as  to  the  use  of  railroad  torpedoes 
in  evidence  in  this  case  was  that  "signal  torpedoes  were  used  by 
railroads  in  signaling,  being  fastened  upon  the  rails  and  contain- 
ing an  explosive."  There  was  nothing  in  the  evidence  showing 
that  it  belonged  to  a  flagman  at  a  railroad  crossing  to  signal  trains 
by  torpedoes  or  otherwise.  Much  less  is  that  within  the  common 
knowledge  of  mankind.  If  the  use  of  railroad  torpedoes  is  a  fact 
within  such  common  knowledge  at  all,  the  flagman  has  nothing 
whatever  to  do  with  signaling  trains  or  with  torpedoes.  The  case 
comes  within  the  rule  laid  down  in  Howe  v.  Newmarch,  12  Allen, 
49,  which  was  applied  in  Hankinson  v,  Lynn  Gas  &  Electric  Co., 
175  Mass.  271,  56  N.  E.  604,  and  Brown  v.  Boston  Ice  Co.,  178 
Mass.  108,  59  N.  E.  644,  86  Am.  St.  Rep.  469.  See,  also,  McCar- 
thy z'.  Timmins,  178  Mass.  378,  59  N.  E.  1038,  86  Am.  St.  Rep. 
490,  The  two  cases  from  Ohio  relied  on  by  the  plaintiflF  in  the 
case  at  bar  are  entitled  to  great  consideration  as  cases  of  the  high- 
est court  of  another  state,  but,  after  a  careful  consideration  of 
them,  we  are  of  opinion  that  they  are  not  in  accordance  with  the 
settled  law  of  this  commonwealth,  and  should  not  have  been  fol- 
lowed by  the  judge  presiding  at  the  trial. 

The  remaining  question  is  whether  the  plaintiflF  was  entitled  to 
go  to  the  jury  on  the  fact  that  the  torpedo  was  found  on  the  plank- 
mg.  A  witness  put  upon  the  stand  by  the  defendant  contradicted 
the  entire  story  told  by  Paris.  That  entitled  the  plaintiflF  to  raise 
the  question  whether  the  presence  of  the  torpedo  on  the  planking 
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was  sufficient  evidence  that  it  was  there  through  negligence  on 
the  part  of  the  defendant  or  its  servants,  and  that  the  defendant 
was  liable  on  that  ground  if  Paris'  story  was  not  believed.  The 
case  comes  within  Cassady  v.  Old  Colony  Street  Railway,  184  Mass. 
156, 9  R.  R.  R.  666,  32  Am.  &  Eng.  R.  Cas,  N.  S.,  666, 68  X.  E.  10, 
63  L.  R.  A.  285,  which  goes  on  the  same  principle  as  Winship  v. 
New  York,  New  Haven  &  Hartford  Railroad,  170  Mass.  464,  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  2755,  49  N.  E.  647,  where  the  opposite 
conclusion  was  reached,  and  not  within  Buckland  v.  New  York, 
New  Haven  &  Hartford  Railroad,  181  Mass.  3,  62  N.  E.  955,  and 
Galligan  v.  Old  Colony  Street  Railway,  182  Mass.  211,  65  N.  E. 
48.  But  we  are  of  opinion  that  the  presence  of  the  torpedo  on  the 
planking  is  not  evidence  which,  by  the  common  experience  of 
mankind,  justifies  the  inference  tliat  it  would  not  have  been  there 
but  for  the  negligence  of  the  railroad  or  its  servants  in  the  course 
of  their  employment.  The  fact  that  it  was  a  railroad  signal  tor- 
pedo warranted  the  inference  that  it  was  left  on  the  crossing  by 
some  one  who  took  it  from  the  defendant  railroad,  but  did  not 
warrant  the  further  inference  that  it  came  there  through  some 
negligent  act  of  the  defendant,  or  of  its  employees  in  the  course 
of  the  business  of  the  defendant.  It  is  equally  probable  that  it 
was  taken  from  the  railroad  by  a  stranger  or  by  an  employee  for 
some  purpose  of  his  own,  outside  his  duty  as  an  employee.  The 
burden  is  on  the  plaintiff  to  prove  that  it  came  there  by  act  of  the 
defendant  or  of  its  employees  in  the  course  of  its  business.  We 
are  of  opinion  that,  from  its  presence  on  the  planking,  the  jury 
were  not  warranted  in  inferring  that  it  was  there  through  the  act 
of  an  employee,  done  in  the  course  of  the  defendant's  business. 
The  nearest  case  where  it  has  been  held  that  such  an  inference 
could  be  drawn  is  the  case  where  a  pail  of  sand  fell  from  a  rail- 
road bridge,  coupled  with  evidence  that  no  one  was  to  be  seen  on 
the  bridge  immediately  after  the  accident.  Lowner  v.  New  York, 
New  Haven  &  Hartford  Railroad,  175  Mass.  166,  55  N.  E.  805. 
The  last  case  in  which  it  was  held  that  res  ipsa  loquitur  did  not 
apply  was  Wadsworth  v.  Boston  Elevated  Railway,  182  Mass. 
572,  66  N.  E.  421.  Some  of  the  earlier  cases  are  collected  in  that 
opinion. 

Under  these  circumstances,  it  is  not  necessary  to  consider  the 
other  questions  argued.     Exceptions  sustained. 


HiGGiNS  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme  Court  of  Kansas,  Feb.  11,  1905.) 

[79  Pac.  Rep.  679.] 

Injury  to  Employee — Negligence  of  Fellow  Servant — Demurer  to 
Evidence. — In  making  up  a  freight  train  in  the  night  time  the  con- 
ductor, who  had  business  elsewhere,  gave  the  switch  list  to  the  rear 
brakeman,  who,  in  co-operation  with  the  head  brakeman,  proceeded  to 
select   certain   cars   in   the   yard  and  put  them  into  the   train.     The 
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rear  brakeman  took  the  lead  in  the  switching  operations,  in  selecting 
cars,  and  giving  signals,  and  in  this  connection  it  was  his  duty  to  cut 
off  cars  and  adjust  switches,  while  it  was  the  duty  of  the  head  brake- 
man  to  ride  the  cars  when  kicked  or  moved,  and  to  set  the  brakes 
and  stop  the  cars  at  the  proper  places.  A  car  was  switched  in  upon 
a  track,  and  the  rear  brakeman,  who  was  near  the  switch  when  the 
car  was  kicked,  said  to  the  head  brakeman,  "Let  it  roll,"  meaning 
that  it  was  not  necessary  to  ride  or  stop  it.  The  head  brakeman  also 
thought  it  was  unnecessary.  It  rolled  past  the  switch,  but  not  far 
enough  so  that  a  man  riding  on  the  side  of  another  car  on  the 
adjacent  track  could  safely  pass.  When  the  second  car  was  kicked 
down  on  the  adjacent  track,  the  rear  brakeman  ordered  the  head 
brakeman  to  ride  it,  and  while  doing  so  he  collided  with  the  first  car, 
was  knocked  down  and  injured.  The  rear  brakeman  was  close  enough 
to  the  misplaced  car  to  have  seen  the  danger,  and  the  head  brakeman 
was  not,  but  if  he  had  accompanied  the  car  he  could  have  seen  that 
it  was  not  "in  the  clear,"  and  observed  the  danger  of  passing  it.  In 
an  action  to  recover  for  the  injury  it  was  held  that  the  two  em- 
ployees were  fellow  brakemen,  each  with  his  own  duties  to  perform; 
that  the  rear  brakeman  did  not  represent  the  company,  nor  stand  in 
such  relation  as  to  make  him  the  superior  of  the  head  brakeman;  that 
under  the  testimony  of  the  plaintiff  the  injury  was  due  to  his  own 
neglect  of  duty,  and  that  the  demurrer  to  his  evidence  was  properly 
sustained. 

Johnston,  C.  J.,  and  Clark  A.  Smith,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County;  Dennis  Madden, 
Judge. 

Action  by  James  Higgins  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Kellogg  &  Madden,  for  plaintiff  in  error. 

A,  A.  Hurd  and  O.  /.  Wood,  for  defendant  in  error. 

Johnston,  C.  J.  James  Higgrins  brought  this  action  against 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  to  recover 
damages  alleged  to  have  been  sustained  through  the  negligence  of 
the  company.  At  the  first  trial  he  secured  a  verdict  of  $25,000, 
but  the  court,  deeming  the  award  to  be  excessive,  set  the  verdict 
aside,  and  granted  a  new  trial.  At  the  second  trial,  and  at  the 
close  of  the  evidence  presented  on  behalf  of  plaintiff,  the  court 
sustained  a  demurrer  to  his  evidence,  and  gave  judgment  for  de- 
fendant. Higgins  was  employed  by  the  company  as  a  brakeman, 
and  had  been  in  its  service  two  months  prior  to  the  time  he  was 
hurt  On  the  night  of  September  18,  1901,  a  freight  train  ran  into 
Florence,  manned  by  a  crew  composed  of  an  engineer,  a  fireman, 
a  conductor,  a  rear  brakeman,  named  Herrod,  and  Higgins,  who 
was  acting  as  head  brakeman.  Several  cars  were  to  be  picked  up 
there  and  put  into  the  train.  The  conductor,  having  business  at 
the  office,  turned  the  switch  list  over  to  the  rear  brakeman,  from 
which  he  selected  the  cars  to  be  taken,  and  with  the  help  of  Hig- 
gins he  proceeded  to  make  up  the  train.  Two  cars  were  selected, 
and,  in  order  to  properlv  place  them  in  the  train,  it  became  neces- 
sar>-  to  put  them  on  different  tracks.    Herrod  cut  one  car  loose. 
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and  signaled  the  engineer  to  kick  it  in  on  track  No.  2.     When  the 
kick  was  given,  and  Higgins  was  about  to  mount  the  car  for  the 
purpose  of  stopping  it  at  the  proper  place,  Herrod  said,  '*Let  it 
roll,"  and  in  obedience  to  this  direction  Higgins  did  not  accom- 
pany the  car.    It  was  pushed  down  on  track  No.  2,  but  its  mo- 
mentum was  not  sufficient  to  carry  it  far  enough  to  let  the  next 
car  pass  safely  in  on  track  No.  3.     Herrod  then  cut  off  the  second 
car,  went  down  and  opened  the  switch  for  track  No.  3,  and  di- 
rected that  the  car  should  be  kicked  in  on  that  track.    When  the 
kick  was  made  he  in  effect  directed  Higgins  to  climb  up  on  the  car 
and  spot  it ;  that  is,  to  ride  it  down  and  set  the  brake    when     it 
reached  the  proper  place  on  track  No.  3.    The  expression  he  used 
was,  "There  it  is;  catch  it."     Following  the  direction,  Higgins 
started  to  climb  the  moving  car,  but  before  he  reached  the  top  he 
was  struck  by  the  car  on  track  No.  2,  knocked  down,  and  the 
backing  engine  ran  over  him,  cutting  off  both  of  his  legs.     The 
car  on  track  No.  2  was  not  "in  the  clear" ;  that  is,    it    was    not 
pushed  far  enough  down  to  allow  the  other  car,  with  a  man  climb- 
ing up  the  side  thereof,  to  pass  safely  in  on  track  No.  3.    Herrod 
was  at  the  switch,  near  the  misplaced  car.     Higgins  was  about  70 
feet  away  when  it  stopped,  and  the  same  distance  away  when  the 
other  car  which  he  attempted  to  ride  was  kicked  down — too  far  to 
be  able  to  see  that  the  first  car  was  not  "in  the  clear."    The  night 
was  dark,  and  each  of  the  men  carried  a  lantern.     The  negligence 
relied  on  for  a  recovery  was  the  failure  of  Herrod,  who  was  in 
charge  of  the  switching  operations,  to  see  that  the  car  on  track 
No.  2  was  "in  the  clear"  before  the  other  car,  which  Higgins  was 
directed  to  climb,  was  kicked  down.     No  negligence  was  attrib- 
uted to  the  engineer  or  other  employees. 

The  theory  of  the  plaintiff  is  that,  in  the  absence  of  the  con- 
ductor, Herrod  was  in  charge  of  the  work.  He  selected  the  cars  to 
be  moved,  and  gave  the  signals  to  the  engineer.  He  gave  direc- 
tions to  Higgins,  who  obeyed  them,  as  it  was  his  duty  to  do. 
When  the  car  was  kicked  in  on  track  No.  2,  Higgins  was  told  to 
"let  it  roll,"  which  meant  that  he  was  not  to  ride  or  accompany  it 
to  the  stopping  place.  Herrod.  not  only  gave  this  direction,  but 
he  was  at  the  switch,  near  the  place  where  the  car  stopped,  and 
where  he  could  and  should  have  seen  that  it  was  not  "in  the 
clear,"  while  Higgins  was  70  feet  away,  where  he  could  not  see 
the  danger,  and  trusted  to  Herrod  to  give  warning  of  any  dangers 
that  might  exist  where  he  stood.  The  railway  company  contends, 
and  the  court  below  held,  that  Herrod  was  not  the  superior  of 
Higgins,  was  not  vested  with  such  authority  and  control  as  to  re- 
quire Higgins  to  obey  orders,  and  that  any  orders  given  by  Her- 
rod did  not  change  their  relations,  nor  excuse  Higgins  from  per- 
forming the  duties  of  his  position. 

Was  the  court  justified  in  taking  the  case  from  the  jury?  Was 
there  testimony  tending  to  show  negligence  on  the  part  of  Her- 
rod for  which  the  railway  company  was  liable?  Of  course,  if 
there  was  testimony  fairly  tending  to  show  negligence  and  lia- 
bility, the  case  should  have  been  submitted  to  the  jury ;  but  the 
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court  is  of  the  opinion  that  the  plaintiff's  own  testimony  was  such 
as  to  preclude  a  recovery.  Herrod  did  not  represent  the  company 
in  such  a  way  as  to  make  him  the  superior  of  Higgins.  They 
were  fellow  brakemen,  and  each  had  his  own  duties  and  tasks  ta 
perform.  While  Herrod  had  the  switch  list,  made  selection  of 
cars,  gave  signals,  and  to  that  extent  took  the  lead,  there  were  cer- 
tain duties  required  of  Higgins  which  belonged  to  him  exclu- 
sively, without  regard  to  any  rule  of  superiority.  Herrod's  duty 
was  to  cut  off  cars  and  adjust  switches,  while  Higgins  was  the 
field  man,  whose  duty  was  to  ride  the  switched  cars  and  set  the 
brakes,  or,  in  the  language  of  the  road,  "to  spot  them."  If  he  had 
ridden  the  car  which  was  kicked  down  on  track  No.  2,  as  he 
should  have  done,  he  would  have  seen  that  it  was  not  "in  the 
clear"  and  have  known  that  the  other  car  which  he  undertook  to 
ride  could  not  safely  pass.  In  his  testimony  Higgins  stated  that 
he  was  required  to  ride  all  cars  that  needed  riding,  that  he  was  to 
exercise  his  judgment  in  determining  whether  it  was  necessary 
to  ride  a  switched  car,  and  that  he  did  not  ride  the  car  in  question 
because  he  thought  it  unnecessary  to  do  so.  There  was,  in  fact, 
no  necessity  of  setting  the  brakes  to  stop  the  car.  It  would  have 
rolled  no  further  if  he  had  ridden  it.  The  trouble  was  that  it  did' 
not  run  far  enough,  and  that  there  was  not  room  enough  for  a  car 
to  pass  on  the  next  track.  It  is  true  that  Herrod  told  him  to  "let 
it  roll,"  but  that  did  not  relieve  him  from  the  performance  of  his 
own  duty,  nor  was  it  an  assumption  of  such  duty  by  Herrod.  It 
was  no  more  than  an  expression  of  opinion  that  the  car  would  not 
roll  too  far,  and  it  appears  from  the  testimony  that  it  was  an  opin- 
ion in  which  Higgins  shared.  A  different  question  would  be  pre- 
sented if  the  car  had  been  kicked  too  hard,  and  was  going  too  far, 
and  injur}'  had  resulted  from  the  failure  to  stop  it.  In  such  case 
it  might  possibly  be  said  that  the  order  of  Herrod  to  "let  it  roll" 
prevented  Higgins  from  stopping  it  at  the  right  place.  It  was  his 
duty,  rather  than  Herrod's,  to  see  that  the  cars  were  stopped  at 
the  proper  places.  It  is  not  shown  that  Herrod  observed  that  the 
car  was  not  "in  the  clear,"  but,  even  if  he  should  have  seen  that  it 
did  not  reach  a  safe  place,  it  was  no  less  the  duty  of  Higgins,  who 
was  fielding  the  cars,  to  observe  the  location  of  the  car  and  the 
peril  of  passing  it.  The  injury  which  was  suffered  therefore  ap- 
pears to  have  been  due  to  his  own  neglect. 

The  trial  court  based  its  ruling  in  part  on  the  ground  that  the 
nes^ligence  of  Herrod,  if  he  was  negligent,  was  not  the  proximate 
cause  of  the  injury,  that  the  injur>'  was  in  fact  caused  by  the  com- 
ing of  the  engine  which  ran  over  plaintiff,  and  that,  as  this  was  an 
independent,  intervening  agency  than  the  one  charged  in  the  peti- 
tion, no  recovery  could  be  had.  The  court  is  unable  to  approve 
of  this  view,  but,  holding  that  the  injury  resulted  from  plaintiff's 
own  want  of  care,  rather  than  that  of  the  railway  company,  the 
ruling  of  the  trial  court  must  be  sustained. 

Judgment  affirmed. 

WiLUAM  R.  Smith,  Cunningham,  Greene.  Burch,  and  Ma- 
^^.  JJ-,  concurring. 

17— R  R  R-22 
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Berry  v,  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  26,  1905.) 

[74  N.  E.  Rep.  933.] 

Negligence  —  Dangerous  Premises  —  Use — Invitation — Servants — 
Scope  of  Employment.* — Where  plaintiff,  a  policeman,  was  called  by 
one  of  the  defendant's  conductors  to  a  discarded  horse  car,  used  for 
shelter  only,  for  the  ostensible  purpose  of  arresting  certain  "crooks" 
as  a  mere  joke  on  the  policeman,  and  he  was  injured  by  reason  of 
a  defect  in  the  platform  as  he  boarded  the  car,  the  conductor's  act 
was  not  within  the  scope  of  his  authority,  and  defendant  was  not 
liable,  though  the  act  was  performed  on  its  premises. 

Exceptions  from  Supreme  Judicial  Court,  Suffolk  County. 

Bill  by  one  Berry  against  the  Boston  Elevated  Railway  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff  brings 
exceptions.     Overruled. 

John  F.  McDonald,  for  plaintiff. 

Fletcher  Ranney  &  Wesley  and  £.  Monk,  for  defendant. 

Lathrop,  J.  We  are  of  opinion  that  the  ruling  that  the  plain- 
tiff could  not  recover  was  right.  The  plaintiff  was  a  policeman, 
who  at  a  quarter  past  3  in  the  morning  was  called  by  a  conductor 
of  a  car  .in  the  employ  of  the  defendant.  The  conductor,  at  the 
time  he  spoke,  was  standing  in  the  doorway  of  an  old  horse  car, 
the  only  use  of  which  was  to  afford  a  shelter  for  conductors  while 
off  duty.  One  end  of  the  car  and  the  windows  were  boarded  up. 
The  other  end  had  still  a  platform,  in  which  was  a  hole  that  had 
been  there  for  some  time.  The  policeman  was  in  the  street  when 
called  by  the  conductor,  who  said  to  the  plaintiff,  "Hey,  come 
here.  Berry,  I  have  two  crooks  for  you."  The  policeman  came, 
and  in  stepping  on  the  platform  put  one  foot  tfirough  the  hole 
and  sustained  the  injuries  complained  of.  There  were  only  two 
messenger  boys  of  the  Western  Union  Telegraph  Company,  in 
uniform  in  the  car  at  the  time,  who  had  received  permission  to 
wait  there  until  a  car  started  for  Boston.  The  boys  were  well 
known  to  the  conductor,  and  it  was  apparent  from  the  evidence 
that  the  conductor  was  playing  a  practical  joke  on  the  policeman. 
While  the  car  was  on  the  premises  of  the  defendant,  it  seems  to 
us  clear  that  the  act  of  the  conductor  was  not  within  the  scope  of 
his  employment,  and  that  the  defendant  is  not  liable.  The  fact 
that  the  act  was  performed  on  the  premises  of  the  defendant  was 
wholly  immaterial.  Walton  v.  New  York  Central  Sleeping  Car 
Co.,  139  Mass.  556,  2  N.  E.  101 ;  Files  v.  Boston  &  Albanv  Rail- 
road, 149  Mass.  204,  21  N.  E.  311,  14  Am.  St.  Rep.  411 ;  Bowler 
V,  O'Connell,  162  Mass.  319,  38  N.  E.  498,  27  L.  R.  A.  173,  44 
Am.  St.  Rep.  359 ;  Driscoll  v.  Scanlon,  165  Mass.  348,  43  N.  E. 
100,  52  Am.  St.  Rep.  523 ;  Brown  v,  Jarvis  Engineering  Co.,  166 

♦See  foot-note  appended  to  Bowen  v.  Illionis  Cent.  R,  Co.  (C.  C. 
A.),  16  R.  R.  R.  269,  39  Am.  &  Eng.  R.  Cas.,  K.  S.,  269. 
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]^Iass.  75,  77,  43  N.  E.  1118,  32  L.  R.  A.  605,  55  Am.  St.  Rep.  382, 
and  cases  cited;  Brown  z\  Boston  Ice  Co.,  178  Mass.  108,  59  X. 
E.  644,  86  Am.  St.  Rep.  469 ;  Crowley  z\  Fitchburg  &  Leominster 
Street  Railway,  185  Mass.  279,  70  N.  E.  56. 

It  is  further  contended  that  this  case  falls  within  the  principle 
of  Learoyd  z\  Godfrey,  138  Mass.  315,  namely,  that  a  police  officer 
is  lawfully  on  the  premises  of  another  if  he  goes  there  to  make  an 
arrest.  But  the  platform  of  an  old  discarded  car,  used  merely  as 
a  shelter,  differs  from  a  wrought  way,  or  a  way  of  approach  held 
out  by  the  defendant  as  a  way  to  which  there  is  an  implied -invita- 
tion. 

Exceptions  overruled. 


Chicago  Terminal  Transfer  R.  Co.  v.  Schiavone. 

(Supreme  Court  of  Illinois,  June  23,  1905.) 
[74   N.   E.   Rep.   1048.] 


Injury  to  Employee — Negligence — ^Appeal — Estoppel. — In  an  action 
for  the  death  of  a  servant,  the  fact  that,  after  defendant's  motion  for 
a  directed  verdict  had  been  overruled,  it  requested  and  the  court 
gave  instructions  which  submitted  to  the  jury  the  issues  of  defend- 
ant's negligence  as  questions  of  fact,  did  not  estop  defendant  from 
asserting  on  appeal  that  there  was  no  proof  of  negligence,  or  of  the 
exercise  of  due  care  by  deceased. 

Same—Contact  with  Cattle  Guard  While  Riding  on  Flat  Car— Neg- 
ligence— ^Insufficiency  of  Evidence. — ^Where  deceased,  a  trackman  em- 
ployed by  defendant,  was  killed  by  his  legs  striking  a  cattle  guard  as 
he  was  riding  on  a  flat  car,  with  his  legs  hanging  over  the  side,  and 
it  appeared  that  there  was  ample  room  for  his  feet  to  have  passed 
the  guard  if  he  had  not  shifted  his  position  just  as  the  car  reached 
it,  and  threw  one  foot  out  from  the  edge  of  the  car,  which  came  in 
contact  with  the  guard — the  guard  having  been  properly  constructed 
—defendant  was  not  guilty  of  negligence. 

Allowing  Employees  to  Ride  to  Work — Degree  of  Care— Scope  of 
Conductors  Employment.* — Where  a  conductor  of  a  train,  on  ap- 
proaching certain  trackmen,  including  deceased,  stopped  the  train  to 
permit  them  to  ride  back  to  the  place  where  they  were  to  resume 
work,  defendant  was  not  bound  to  use  reasonable  care  to  transport 
deceased  in  safety  in  the  absence  of  evidence  that  the  act  of  the  con- 
ductor was  within  the  scope  of  his  employment,  and  not  merely 
voluntary. 

Appeal  from  Appellant  Court,  First  District. 

Action  by  Pasquale  Schiavone,  as  administrator  of  the  estate 
of  Francisco  Surianelli,  deceased,  against  the  Chicago  Terminal 
Transfer  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

This  is  an  action  on  the  case  brought  by  the  appellee,  as  admin- 
istrator of  the  estate  of  Francisco  Surianelli,  deceased,  in  the 
circuit  court  of  Cook  county,  to  recover  damages  resulting  from 

*See  generally,  foot-note  appended  to  Bowen  v.  Illinois  Cent.  R. 
Co.  (C.  C.  A.),  16  R.  R.  R.  269,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  269. 
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the  death  of  his  intestate,  caused,  as  he  charges,  by  the  wrongful 
acts  of  appellant.  A  recover>'  was  had  under  the  fourth  count 
of  the  declaration,  which  alleges  the  existence  of  the  relation  of 
master  and  servant  between  the  deceased  and  appellant;  that  it 
was  the  duty  of  the  master  to  furnish  to  the  servant  safe  transpor- 
tation between  two  certain  points  on  its  lines ;  that  it  had  negli- 
gently constructed  a  cattle-guard  fence  so  that  the  same  was  in 
dangerous  proximity  to  its  tracks;  and  that  by  reason  thereof 
decedent,  while  lawfully  upon  a  passing  train,  was  suddenly 
brought  in  contact  with  the  cattle-guard  fence,  and,  as  a  result 
thereof,  lost  his  life.  The  plea  was  the  general  issue.  A  trial 
resulted  in  a  judgment  for  the  sum  of  $2,000  in  favor  of  appellee, 
which  has  been  affirmed  by  the  Appellate  Court  for  the  First 
District,  and  the  record  is  brought  to  this  court  by  appeal. 

The  accident  which  caused  the  death  of  Surianelli  occurred  in 
one  of  the  country  districts  of  Cook  county,  outside  the  limits  of 
any  incorporated  city  or  village^  where  the  lines  of  appellant  cross 
a  public  highway  known  as  Burr  Oak  avenue.  This  avenue  runs 
east  and  west.  Appellant  has  double  tracks  there,  which  run 
northwest  and  southeast  as  they  cross  the  avenue.  On  the  north 
side  of  the  avenue,  for  the  purpose  of  keeping  live  stock  in  the 
highway  from  coming  upon  the  right  of  way,  appellant  had 
provided  cattle  guards  and  cattle-guard  fences.  Between  the 
two  tracks  there  was  a  low,  short  panel  of  fence.  This  panel,  at 
the  base,  was  approximately  three  feet  long.  Its  height  was  a 
little  more  than  three  feet,  and  its  ends  approached  each  other  as 
they  rose  from  the  ground,  so  that  the  upper  edge  of  the  top  board 
was  but  a  few  inches  in  length ;  making  the  panel  the  shape  of  an 
inverted  letter  V,  with  the  tip  of  the  letter  cut  off,  and  with  the 
base  somewhat  narrowed. 

The  deceased  was  in  the  employ  of  appellant  as  one  of  a  number 
of  men  working  on  its  tracks  and  roadbed,  engaged  in  labor  of 
the  kind  ordinarily  done  by  sectionmen.     On   the  morning   of 
September  30,  1901,  he  was  at  work  in  the  line  of  his  employment  * 
at  a  point  north  of  Burr  Oak  avenue.     The  foreman  selected  15 
men,  including  Surianelli,  from  among  those  there  employed,  and 
ordered  them  to  go  down  the  tracks  to  a  side  track  about  a  mile 
southeast  of  the  Burr  Oak  avenue  crossing,  and  there  unload 
some  cars  that  were  loaded  with  dirt,  and  directed  them,  when 
they  had  completed  the  work,  to  return.     The  men  did  the  work 
as  directed,  and  started  to  walk  back  along  appellant's  tracks. 
When  they  had  walked  a  short  distance,  and  >vhile  still  about  a 
half  mile  from  the  crossing  in  question,  they  were  overtaken  bv 
a  locomotive  pushing  a  flat  car  before  it.     This  car  and  engin\j 
were  in  charge  of  a  conductor  in  the  employ  of  appellant,  whd 
was  riding  on  the  car,  and,  when  the  men  were  overtaken,  the 
car  stopped,  and  the  conductor  told  the  fifteen  men  to  get  on  the 
car.     They  did  so.     There  was  nothing  on  the  car  which  could 
be  used  for  seats,  except  a  piece  of  timber  about  six  inches 
square,  running  the  full  length  and  in  the  middle  of  the  car.     The 
engine  and  car  had  been  going  northwest  on  the  right-hand  track 
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of  the  double  tracks  above  referred  to.  The  men  took  such 
positions  on  the  car  as  they  saw  fit,  without  directions  from  any 
one.  Eight  of  them  sat  down  on  the  edge  of  the  car  on  the  right- 
hand  side,  and  five  of  them,  including  decedent,  sat  down  on  the 
edge  of  the  car  on  the  left-hand  side ;  all  facing  outward,  with 
their  legs,  from  the  knees,  hanging  down  from  the  top  of  the  car. 
The  other  two  men  sat  in  the  m.iddle  of  the  car.  The  engine  and 
car  thei)  proceeded  northwest  on  the  right-hand  track,  and  ap- 
proached Burr  Oak  avenue,  going  at  a  rate  of  about  twenty  miles 
an  hour.  Just  before  reaching  the  avenue,  the  decedent  discov- 
ered that  he  had  left  his  coat  where  he  had  been  working.  He 
stated  this  fact  to  the  man  beside  him,  and  then  turned  sidewise, 
apparently  to  speak  to  one  of  the  trainmen  about  it.  As  he 
turned,  he  threw  his  right  foot  out  from  the  edge  of  the  car,  and 
as  he  did  so  the  heel  of  that  foot  struck  upon  the  top  of  the  panel 
of  fence  above  mentioned,  and  he  was  thereby  thrown  from  the 
car.  He  fell  under  the  wheels,  and  was  killed.  A  few  days 
after  the  accident  the  same  flat  car  was  again  pushed  down  to  this 
crossing,  and  certain  measurements  were  then  made  with  a  man 
sitting  on  the  car  with  his  legs. hanging  down;  and  it  was  found 
that,  if  the  deceased  had  permitted  his  feet  to  hang  straight  down 
from  the  top  of  the  car,  they  would  have  missed  the  panel  of 
fence  by  six  or  eight  inches. 

Jesse  B.  Barton,  for  appellant. 

Henry  R,  Rathbone  {\L  Paul  Noyes,  of  counsel),  for  appellee.- 

Per  Curiam.  At  the  close  of  all  the  evidence  appellant  moved 
for  a  peremptory  instruction  directing  the  jury  to  return  a  verdict 
of  not  guilty,  and  the  action  of  the  court  in  overruling  that  mo- 
tion is  assigned  as  error.  Appellee  insists  that  appellant  is  es- 
topped from  asserting  that  there  was  no  proof  of  negligence  on 
its  part,  or  of  the  exercise  of  due  care  by  decedent,  for  the  reason 
that,  after  this  motion  was  overruled,  appellant  requested  and  the 
court  gave  instructions  which  submitted  to  the  jury  these  matters 
as  questions  of  fact.  We  have  recently  decided  this  proposition 
adversely  to  appellee's  contention,  and  it  is  unnecessarv  to  again 
discuss  it.  Chicago  Union  Traction  Co.  v,  O'Donnell.  211  111. 
349,  71  N.  E.  1015 ;  Illinois  Central  Railroad  Co.  v.  Swift,  213  111. 
307,  72  N.  E.  737. 

There  is  no  conflict  in  the  evidence,  but  the  facts  as  testified  to 
by  the  witnesses  for  the  appellee  are  conceded  to  be  true.  It 
appears  the  deceased  lost  his  life  at  a  public  highway  crossing  by 
being  thrown  from  a  flat  car  upon  which  he  was  riding  by  reason 
of  one  of  his  feet  coming  in  contact  with  the  cattle-guard  fence 
located  between  the  main  tracks  at  that  point.  The  fence  was 
constructed  at  the  proper  place  and  in  the  usual  manner,  and, 
had  the  deceased  had  his  feet  on  top  of  the  car,  he  would  not  have 
been  injured.  He  saw  fit,  however,  to  sit  upon  the  ^i\gt  of  the 
car,  with  his  legs  hanging  over  the  side ;  and  while  in  that  position 
nis  foot  caught  upon  the  top  of  the  fence  as  the  car  passed  the 
cattle  guard,  and  he  was  thrown  from  the  car.     There  was  ample 
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room  for  his  feet  to  have  passed  the  fence  with  his  legs  hangings 
over  the  side  of  the  car,  had  he  remained  in  the  posture  which  he 
assumed  when  getting  upon  the  edge  of  the  car;  but  he  shifted 
his  position  just  as  the  car  reached  the  fence,  and  threw  one  foot 
out  from  the  edge  of  the  car,  and  it  came  in  contact  with  the 
fence.     The  injury  took  place  in  the  daytime,  and  the  fence  was  in 
plain  view  from  the  top  of  the  car;  and,  had  the  deceased  been 
in  the  exercise  of  due  care  for  his  own  safety,  it  seems  clear  he 
would  have  observed  the  proximity  of  the  fence  to  the  moving  car. 
It  also  seems  clear  that  negligence,  under  the  circumstances  dis- 
closed by  the  evidence,  ought  not  to  be  imputed  to  the  appellant. 
The  statute  required  it  to  construct  a  cattle  guard  at  that  crossing, 
which  included  the  cattle-guard  fences ;  and,  if  it  constructed  the 
cattle-guard  fences  in  such  manner  that  persons  riding  in  or  upon 
its  cars  could  safely  pass  the  same,  it  had  performed  its  duty  to 
the  public  and  to  the  deceased.     When  the  deceased  took  a  posi- 
tion upon  the  edge  of  the  car,  with  his  legs  hanging  down  the 
side  of  the  car,  he  assumed  a  position  which  he  was  bound  to 
know  was  a  dangerous  one,  and  by  reason  of  that  fact  the  law 
imposed  upon  him  the  duty  to  exercise  a  high  degree  of  care  to 
avoid  injury  by  his  feet  and  legs  coming  in  contact  with  stationary 
objects  along  the  right  of  way  near  the  track  over  which  the  car 
upon  which  he  was  riding  was  passing.     In  the  construction  of 
cattle  guards  and  cattle-guard  fences  at  public  highway  crossings, 
to  be  effective  for  the  purposes  for  which  they  are  constructed, 
such  fences  must  approach  near  to  the  tracks;  and,  in  the  con- 
struction of  such  cattle-guards,  railroad  companies  ought  not  to 
be  required  to  so  construct  the  cattle-guard  fences  as  to  render 
them  unavailing,  in  order  that  a  person  riding  upon  the  edge  of  a 
flat  car,  with  his  legs  hanging  down  the  side  of  the  car,  could 
under  all  circumstances  pass  such  cattle-guard  fences  with  safety. 
It  is  urged,  however,  that,  the  appellant  having  undertaken  to 
carry  the  deceased  upon  said  flat  car,  it  was  its  duty  to  use  rea- 
sonable care  to  transport  him  in  safety.     If  the  appellant  under- 
took to  carry  the  deceased  upon  the  car,  such  would  be  the  law. 
It  appears,  however,  from  the  evidence,  that  the  deceased,  in 
company  with  the  other  men,  was  returning  on  foot  upon  the 
right  of  way  from  the  unloading  of  cars  which  they  had  been 
directed  by  their  foreman  to  unload,  and  were  overtaken  by  the 
flat  car  and  engine,  and,  by  the  invitation  of  the  conductor  in 
charge  thereof,  they  got  upon  the  flat  car.     There  is  no  evidence 
in  the  record  that  the  conductor  was  acting  within  the  scope  of 
his  employment  or  was  in  the  performance  of  his  duty  in  inviting 
the  men  to  go  upon  the  car,  and,  if  he  was  not  the  representative 
of  the  appellant  in  stopping  said  car  and  inviting  the  men  to  ride 
thereon,  then  the  appellant  owed  no  duty  to  the  deceased,  and  it 
cannot  be  held  liable  for  an  injury  sustained  by  him  while  upon 
the  car.     It  appears  the  car  was  not  the  one  upon  which  the  de- 
ceased and  the  other  men  were  conveyed  from  the  city  to  their 
work,  and,  from  aught  that  appears  in  the  evidence,  the  stopping 
of  said  car  and  inviting  the  men  to  ride  was  purely  voluntary  on 
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the  part  of  the  conductor,  and  beyond  the  scope  of  his  employ- 
ment The  deceased  did  not  sustain  to  the  appellant  the  relation 
of  a  passenger  being  carried  for  hire,  and,  if  the  appellant  owed 
the  deceased  any  duty  while  he  was  upon  said  car,  it  grew  out 
of  his  right  to  be  carried  by  the  appellant  to  and  from  his  work 
while  in  its  employ.  That  right  could  only  exist  by  virtue  of  a 
contract,  and  the  conductor  of  the  appellant  could  not  make  such 
contract  unless  he  was  expressly  authorized  so  to  do,  or  was 
acting  within  the  scope  of  a  general  authority  authorizing  him  to 
carr}'  the  employees  of  the  appellant  to  and  from  their  work  at 
the  time  he  stopped  the  car  and  invited  the  men  to  ride.  As  there 
is  no  proof  in  the  record  of  express  authority  to  carry  these  men, 
or  of  general  authority  to  carry  the  employees  of  the  appellant  to 
and  from  their  work,  no  presumption  obtains  that  the  conductor 
in  charge  of  said  engine  and  flat  car  had  such  authority. 

From  a  careful  consideration  of  this  record,  we  are  of  the 
opinion  the  appellee  failed  to  make  a  case,  and  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  in  favor  of  the  appellant  at 
the  close  of  all  the  evidence.  The  judgments  of  the  appellate  and 
circuit  courts  are  therefor  reversed,  and  the  cause  is  remanded  to 
the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Grant. 

(Supreme  Court  of  Arkansas,  June  10,  1905.) 
[88  S.  W.  Rep.  580.] 

Agency  —  Tort  of  Agent  —  Scope  of  Authority  —  Evidence  —  Suf- 
ficiency.*— In  order  to  hold  a  principal  liable  for  a  tort  of  his  agent, 
the  agent  must  have  been  at  the  time  engaged  in  the  principal's  busi- 
ness, and  the  tort  must  have  been  committed  while  he  was  carrying 
out  such  business. 

Same — Evidence — Sufficiency. — In  an  action  against  a  railroad  com- 
pany for  an  assault  committed  on  plaintiff  by  defendant's  detective 
while  plaintiff  was  taking  down  the  numbers  of  cars  belonging  to 
defendant,  evidence  held  sufficient  to  show  that  the  detective  was 
acting  under  directions  of  defendant  to  stop  the  taking  down  of 
numbers. 

Same — Sufficiency  of  Evidence — Course  of  Employment. — In  an  ac- 
tion for  an  assault  on  plaintiff  by  defendant's  agent,  evidence  held 
sufficient  to  warrant  a  finding  that  the  agent  was  acting  in  the  course 
of  his  employment  for  the  benefit  of  his  principal,  and  within  the 
line  of  his  duty. 

Assault— Excessive  Damages. — Where,  in  an  action  for  an  assault 
and  battery,  the  jury  found  no  exemplary  damages,  but  returned  a 
verdict  for  $7,000,  and  it  appeared  that  the  assault  was  a  vicious  one, 
that  plaintiflF  was  lame  and  bruised  for  two  weeks,  incurred  medical 
and  drug  bills,  suffered  pain  and  the  practical  loss  of  one  eye,  had  a 
slight  personal  disfiguration,  and  was  a  constant  sufferer  from  head- 

*See  foot-note  appended  to  Bowen  v.  Illinois  Cent.  R.  Co.  (C.  C. 
A.),  16  R.  R.  R.  269,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  269. 
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aches;  that  he  was  a  stenographer,  and  that  the  loss  of  his  vision 
seriously  impaired  the  pursuit  of  his  occupation — the  verdict  was  not 
excessive. 

Battle  and  McCulloch,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  County;  Edw.  W.  Win- 
field,  Judge. 

Action  by  one  Grant  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

The  appellee.  Grant,  brought  suit  in  Pulaski  circuit  court 
against  the  appellant  railway  company  for  personal  injuries  re- 
ceived from  an  assault  and  battery  of  one  C.  W.  Burke,  a  ^'special 
agent"  or  detective  of  the  appellant  railway  company.  He  sued 
for  both  compensatory  and  exemplary  damages.  The  jury  found 
against  the  plaintiff  as  to  exemplary  damages,  and  found  in  his 
favor  as  to  compensatory  damages,  which  were  assessed  at  the 
sum  of  $7,000,  and  judgment  was  entered  therefor.  The  de- 
fendant railway  company,  properly  preserving  its  exceptions, 
brought  the  case  here.  Grant  was  a  young  man  employed  in  the 
freight  department  of  the  Choctaw,  Oklahoma  &  Gulf  Railroad 
Company  (hereafter  referred  to  as  the  "Choctaw  Road"),  and  he 
was  directed  by  his  employer  to  go  to  the  switches  where  freight 
cars  were  standing,  and  take  the  numbers  of  the  various  cars  and 
gather  data  therefrom  for  the  use  of  his  employer.  He  was 
instructed  not  to  go  on  the  appellant's  tracks  or  right  of  way  iti 
performing  this  work.  While  he  was  standing  in  a  public  street 
of  the  city  of  Litle  Rock  in  the  performance  of  this  work  of  taking 
numbers  of  Iron  Mountain  freight  cars  on  a  switch  in  said  street, 
he  was  set  upon  by  said  Burke.  Burke  attacked  him  without 
warning,  and  beat  him  viciously.  The  result  of  this  beating  was 
the  permanent  loss  of  90  per  cent,  of  the  vision  in  one  eye,  the 
permanent  drooping  of  one  eyelid,  and  suffering  from  the  date 
of  the  injury  to  the  time  he  testified  in  the  trial,  in  addition  to 
expenses,  loss  of  time,  etc.  The  appellant  offered  no  evidence 
on  the  trial,  and  the  substance  of  the  appellee's  testimony  was: 
Bossinger,  the  local  freight  agent  of  the  Iron  Mountain  Railway 
at  Little  Rock,  learned  of  Grant's  taking  the  car  numbers,  and 
notified  A.  R.  Bragg,  the  division  freight  agent,  by  letter  and 
verbally,  of  these  facts,  and  he  told  the  commercial  agent  of  the 
Choctaw  Railroad  and  the  local  freight  agent  of  said  road  that  if 
they  did  not  stop  this  boy  from  taking  these  numbers  that  he  (the 
boy)  would  get  hurt.  Bragg  was  the  head  of  the  freight  depart- 
ment of  the  road  at  Little  Rock  and  in  the  division  of  which 
Little  Rock  was  the  headquarters.  When  he  received  this  infor- 
mation from  Bossinger,  he  wrote  to  the  general  superintendent  at 
St.  Louis  in  regard  to  it,  and  had  some  correspondence  with  him 
about  it  and  probably  other  officers.  He  wrote  the  following 
letters  to  Mr.  Morrison,  the  general  freight  agent  of  the  Choctaw 
Road: 

"Personal.     Little  Rock,  Ark.   Sept.  30,   1902.     Mr.   H.  W. 
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Morrison,  G.  F.  A.,  C.  O.  &  G.  R.  R.  Little  Rock,  Ark.— Dear 
Sir:  For  several  months  it  has  been  called  to  my  attention,  at 
different  times,  that  a  man  in  the  employ  of  your  company,  either 
in  your  office  or  the  office  of  your  commercial  agent  here,  makes  a 
practice  of  going  over  our  team  and  private  tracks  daily  taking 
numbers  and  initials,  etc.  In  two  or  three  instances  merchants 
have  complained  to  me  that  your  representative  has  been  to  them 
calling  their  attention  to  such  cars  received  via  the  Iron  Mt. 
wanting  to  know  why  such  cars  were  not  shipped  via  the  Choc- 
taw. The  name  of  the  party  who  is  taking  the  numbers  is  Grant. 
He  was  found  taking  numbers  of  our  cars  on  the  Penzel 
Grocery  Company's  track  on  last  Saturday.  All  I  desire  to  say 
is  that  I  consider  this  a  contemptible  piece  of  business,  and  a 
method  that  no  fair  competitor  would  take  to  gain  information, 
and  we  propose  to  treat  this  man  as  a  trespasser.  [Signed] 
Yours  truly,  A.  R.  Bragg.      ARB." 

"Personal.  Little  Rock,  Ark.  Oct.  6,  1902.  Mr.  H.  VV.  Mor- 
rison, G.  F.  A.,  C.  O.  &  G.  Ry.,  City. — Dear  Sir :  Replying  to  your 
personal  letter  of  Oct.  5th  in  answer  to  my  letter  of  Sept.  30th : 
I  desire  to  say  that  is  entirely  with  you  whether  you  answer  com- 
munications from  this  office  or  not.  In  the  second  place,  I  deny 
positively  that  anyone  connected  with  this  company  in  Little 
Rock  ever  resorted  to  the  practice  to  which  your  company  have 
resorted  to  get  information,  and  the  statement  made  in  the  second 
paragraph  of  your  letter  is  without  foundation.  I  desire  further 
to  add  that,  hereafter,  if  the  party  in  your  employ  is  found  in  our 
yards  taking  car  numbers  and  getting  other  information,  as 
charged  in  my  communication  of  September  30th,  he  will  be 
treated  as  a  trespasser.  [Signed]  Yours  truly,  A.  R.  Bragg, 
D.  F  A." 

Daniel  Webster  was  a  young  man  employed  as  "utility  man" 
in  Bossinger  s  office,  and  he  was  acquainted  with  Grant,  and  Bos- 
singer  was  not.  Burke  came  to  Bossinger 's  office,  according  to 
Bossinger's  testimony,  asked  if  they  were  having  any  trouble  with 
the  Choctaw  representative,  and  was  told  they  had,  and  Burke 
said  he  wanted  to  have  some  one  identify  the  party,  and  Bos- 
singer— so  Webster  says,  and  Bossinger  practically  admits — dele- 
gated Webster  to  go  with  Burke  to  identify  the  party.  Webster 
went  with  him  three  different  times  before  they  found  him ;  the 
first  time  about  a  month  before  the  other  trips ;  and  finally  found 
him  as  heretofore  stated,  and  Webster  pointed  him  out  to  Burke, 
with  the  result  that  Burke  immediately  assaulted  him.  A  short 
time  before  the  assault  Webster  stated  to  W.  H.  Davis,  a  witness, 
that  they  were  looking  for  Grant  (referring  to  himself  and  the 
detective),  and  the  witness  asked  what  the  detective  was  doing 
looking  for  Grant,  and  Webster  told  him  that  Grant  was  checking 
up  their  cars,  and  the  witness  asked  what  they  were  going  to  do 
if  they  caught  him,  and  he  said  they  were  going  to  beat  him. 
Burke  was  not  present,  but  in  sight,  when  this  conversation  was 
had.  When  Burke  attacked  him.  he  told  him  he  had  been  warned 
before  not  to  do  this  work,  and  during  the  attack  on  Grant  Burke 
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secured  his  memorandum  book,  with  the  car  numbers,  and  just 
after  the  attack  remarked,  in  hearing  of  a  bystander,  "We  will 
just  take  this  up,  and  show  it  to  them."  Webster  testified  that 
once  after  the  assault  he  saw  Burke  come  into  Bossinger's  office, 
get  some  money,  and  walk  out.  Bossinger  says  he  was  not  in  his 
office  after  the  assault.  Bragg  says  that  Burke  came  to  his  office 
before  the  assault  on  Grant,  which  was  November  25,  1902,  and 
he  had  a  conversation  once  or  twice  with  him  before  the  assault. 
Burke  asked  him,  so  he  says,  if  he  knew  who  was  taking  the  car 
numbers,  and  he  said  he  knew  it  was  being  done,  but  did  not  know 
who  was  doing  it.  He  denied  all  further  knowledge  of  the  affair 
than  as  stated.  He  said  that  he  was  (at  the  time  under  inquir>0 
a  general  agent  in  Arkansas  of  the  company  for  freight  business, 
and  had  control  of  the  local  agents  in  matters  relating  to  freight 
traffic.  Wm.  Ballard  was  chief  of  the  special  agents  and  de- 
tectives, and  C.  W.  Burke  was  under  his  direction  and  control. 
He  assigned  Burke  to  his  territory,  which  was  the  Arkansas  divi- 
sion* and  his  duties ;  and  he  was  instructed  to  look  after  merchan- 
dise while  he  was  in  Little  Rock,  as  many  cars  had  been  robbed 
in  the  yards  there  and  at  Fort  Smith.  Ballard  testified  it  was 
Burke's  duty  to  act  without  special  instruction  in  cases  of  robbery 
or  trouble  with  freight  cars.  His  instructions  to  his  men  were 
to  investigate  at  once  when  they  found  out  that  cars  were  broken 
into  or  other  depredations  committed.  He  denied  sending  Burke 
on  this  mission,  and  said  he  did  not  remember  of  having  a  request 
for  a  detective  to  be  specially  sent  to  the  yards  in  question.  The 
payroll  of  the  company  for  November  showed  that  Burke  was 
working  for  the  company  for  $85  per  month,  and  he  also  re- 
ceived $66.30  for  expenses  during  that  month. 

B,  S.  Johnson,  for  appellant. 

Cantrell  &  Loughborough,  for  appellee. 

Hill,  C.  J.  (after  stating  the  facts).  The  appellant  does  not' 
insist  upon  any  errors  in  the  instructions.  The  court  gave  all* 
the  instructions  the  appellant  requested,  and  they  were  in  har-^ 
mony  with  those  given  at  the  request  of  the  appellee,  and  fairly 
presented  the  law  of  the  whole  case  to  the  jury. 

The  appellant  objected  to  a  great  deal  of  the  testimony  adduced,- 
and  insists  that  much  of  it  is  incompetent  and  prejudicial.  A 
corporation  acts  only  through  agents,  and  the  appellee  had  no 
direct  evidence  to  sustain  his  cause,  and  necessarily  relied  upon 
various  acts  of  different  agents  of  the  corporation,  seeking  to 
establish  therefrom  sufficient  probative  strength  to  bind  the  cor- 
poration. The  court  fails  to  find  the  evidence  constituting  any 
link  in  this  chain  incompetent;  but  little  of  it  alone  would  have 
weight;  and  the  serious  question  is,  taking  all  the  various  bits 
of  evidence — the  entire  chain  proved — whether  it  is  sufficiently 
strong  to  sustain  the  verdict  hanging  upon  it.  In  the  treatise 
just  published  on  the  Law  of  Agency  by  Clark  &  Skyles. 
these  principles  are  laid  down:  "In  determining  a  principal's 
liability  for  his  agent's  torts,  two  important  elements  are  to  be 
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considered ;  *  *  *  First,  it  must  be  committed  in  the  course 
of  the  agent's  employment ;  and,  second,  it  must  be  committed  for 
the  principal's  benefit ;  although  there  are  cases  holding  the  prin- 
cipal liable  for  the  agent's  wrongs  committed  for  his  own  benefit." 
Section  491.  Again,  the  authors  say :  "It  is  well  established  that 
a  principal  is  liable  for  all  torts,  negligences,  or  other  malfea- 
sances committed  by  his  agent  in  the  course  of  his  employment 
and  for  the  principal's  benefit,  although  such  torts  or  negligences 
are  not  authorized  or  ratified  by  the  principal,  or  even  though  he 
had  forbidden  or  disapproved  of  them,  and  the  agent  disobeyed 
or  deviated  from  his  instructions  in  committing  them.  *  *  * 
This  rule  is  not  based  on  the  ground  that  the  agent  had  authority, 
express  or  implied,  to  commit  the  tort,  as  is  the  case  with  con- 
tractual obligations  binding  on  the  principal ;  but  it  is  based  on  the 
ground  that  in  such  cases  the  agent  represents  the  principal,  and 
all  acts  done  by  the  agent  in  the  course  of  his  employment  are  the 
acts  of  the  principal ;  and  it  is  also  on  the  ground  of  public  policy 
that,  where  one  or  two  innocent  persons  must  suflFer  from  the 
agent's  wrongful  act,  it  is  just  and  reasonable  that  the  principal, 
who  has  put  it  in  the  agent's  power  to  commit  such  wrong,  should 
bear  the  loss,  rather  than  the  innocent  third  person."  Section  493. 
After  discussing  the  difficulty  of  ascertaining  what  is  meant  by 
"course  of  employment"  within  the  meaning  of  the  rule  and  the 
varying  application  of  it,  the  authors  say :  "It  is  certain,  however, 
that  tde  agent  must  be  engaged  in  the  principal's  business,  and  the 
tort  must  be  committed  while  he  is  carrying  out  such  business. 
If,  from  a  consideration  of  all  the  facts  and  circumstances  of  the 
case,  it  is  determined  that  the  agent  was  acting  for  his  principal, 
and  in  pursuance  of  his  real  or  apparent  agency,  at  the  time  the 
tort  was  committed,  then  it  may  be  said  that  he  was  acting  in  the 
course  of  his  employment,  and  the  principal  will  be  liable  for  such 
tort,  whether  authorized  or  not."  Section  494.  The  authors  say 
further:  "In  accordance  with  the  principles  heretofore  consid- 
ered, a  principal  may  be  held  liable  for  an  assault  committed  by 
his  agent  in  the  course  of  his  employment,  and  for  purpose  of 
advancing  the  principal's  interests."     Section  502. 

The  questions  involved  have  been  before  this  court  in  several 
cases,  and  the  principles  condensed  in  the  foregoing  excerpts  have 
found  application  in  Ry.  v.  Hackett,  58  Ark.  381,  24  S.  W.  881 ; 
Ward  V,  Young,  42  Ark.   542;   Pine   Bluff  W.   &  L.   Co.   v, 
Schneider,  62  Ark.  109,  34  S.  W.  547,  33  L.  R.  A.  366.     In  the 
latter  case  the  court  said:   "A  servant  may  do  an  act  expressly; 
forbidden  by  his  employer,  and  yet,  if  it  be  within  the  scope  of  his 
authority,  the  employer  may  be  liable  for  a  resulting  injury.     This 
nile  is  constantly  enforced  in   cases  against  railroads,  electric 
light  and  gas  companies,  and  it  applies  to  private  persons  who 
employ  servants  to  transact  their  business."     Applying  these  prin- 
ciples to  the  facts,  that  Burke  was  acting  for  his  principal,  and  in 
furtherance  of  its  aflFairs,  and  not  in  the  indulgence  of  any  private 
pique  or  quarrel,  is  manifest  from  all  the  evidence,  especially  the 
statement  of  Webster  when  he  was  seeking  Grant  to  show  him 
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to  Burke,  the  statement  of  Burke  when  he  struck  him,  that  he  had 
been  warned  not  'to  do  that  work,  and  the  action  of  Burke  mj 
forcibly  taking  Grant's  memorandum  book  containing  the  car 
numbers,  and  saying,  "We  will  just  take  this  up,  and  show  it  toi 
them."  Who  the  "them"  referred  to  is  a  matter  of  conjecture,  but 
in  view  of  his  persistent  seeking  to  find  this  offending  young  man, 
and  applying  in  regard  thereto  to  the  general  agent  of  the  state 
and  then  the  local  agent  at  Little  Rock  in  charge  of  the  freight  af- 
fairs of  the  company,  it  is  apparent  that  it  was  to  some  superior 
servant  interested  in  these  car  numbers  that  he  would  show  the 
book.  That  this  assault  was  to  stop  by  force  and  intimidation  a 
method  of  securing  information  of  the  company's  business  by  a 
competitor  which  the  company  considered  injurious  to  its  inter- 
ests and  unfair  competition  is  a  fair  and  lej;itimate  conclusion 
for  the  jury  to  draw  from  the  facts,  and  would  tend  to  prove  that 
the  act  was  intended  for  the  principal's  benefit.  The  most  diffi- 
cult proposition  is  whether  it  was  in  the  course  of  employment. 
Bragg,  the  general  agent,  was  in  correspondence  with  the  super- 
intendent, and  probably  other  general  officers — ^his  memory  is  not 
positive  as  to  the  others — about  this  conduct  of  the  Choctaw 
Railway  in  sending  Grant  out  to  gather  this  information.  He 
denounced  the  conduct  of  Mr.  Morrison  in  warm  terms,  and  said 
and  repeated  that  "we  propose  to  treat  this  man  as  a  trespasser." 
Shortly  after  that  this  railroad  detective  reports  to  Bragg  for  in- 
formation of  this  man.  Bragg  said  he  could  not  give  him  his 
name  (although  he  had  written  to  Mr.  Morrison  giving  Grant's 
name),  but  he  knew  of  this  practice.  Then  Burke  goes  to  Bos- 
singer,  the  next  in  authority  in  the  freight  affairs,  and  asks  about 
the  trouble  with  the  Choctaw  representative,  and  desires  to  be 
shown  the, man  taking  the  car  numbers.  Bossinger  turns  him 
over  to  Webster,  his  "utility  man,"  and  after  unsuccessful  efforts 
he  finds  Grant  in  the  act  of  doing  this  work,,  and  points  him  out 
to  Burke,  who  at  once  assaulted  him,  stating,  as  he  did  so,  that  he 
had  been  warned  before  of  taking  these  car  numbers.  Burke's 
duties  were  to  detect  and  prevent  crimes  against  the  company's 
property.  His  chief  says  that  it  was  his  duty  to  investigate 
robberies  of  cars,  and  other  trouble  with  freight  cars,  and  some- 
times other  depredations.  Whether  Burke  and  those  under 
whorh  he  acted  considered  Grant's  action  within  the  depredations 
and  infringement  on  the  company's  property  rights,  the  special 
duty  of  guarding  which  rested  on  the  detective  force,  is  unim- 
portant, for  the  evidence  clearly  tends  to  prove  that  he  was  acting 
under  directions  to  stop  this  practice,  which  the  general  agent 
regarded  as  unfair  competition,  and  the  man  engaged  in  it  a 
trespasser.  Whether  he  exceeded  his  instructions  in  the  means 
and  force  used  in  stopping  this  practice  is  immaterial.  The 
evidence  is  sufficient  to  justify  the  jury  in  finding  that  he  was 
acting  in  the  course  of  his  employment,  for  the  benefit  of  his 
principal,  and  within  the  line  of  his  duty. 

The  verdict  is  alleged  to  be  excessive.     The  jury  found  in 
favor  of  the  company  on  this  count  for  exemplary  damages^  and 
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thereby  showed  a  determination  not  to  punish  the  company,  but 
to  compensate  the  young  man  for  his  injury.  The  assauU  was  a 
vicious  one.  Grant  was  lame  and  bruished  for  two  weeks,  in- 
curred medical  and  drug  bills,  suffered  pain  from  the  attack,  and 
the  practical  loss  of  one  eye,  has  a  slight  personal  disfiguration 
and  up  to  the  time  of  the  trial  was  a  constant  sufferer  from  head- 
aches produced  by  the  attack.  He  was  a  stenographer,  working 
as  such  when  sent  out  on  the  duty  of  taking  these  car  numbers, 
and  it  is  shown  that  his  loss  of  vision  seriously  impaired  the  suc- 
cessful pursuit  of  his  chosen  occupation.  The  verdict  cannot 
be  said  to  be  excessive. 
The  judgment  is  affirmed. 

Battle  and  McCulloch,  JJ.,  dissent. 
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(Supreme  Court  of  Missouri,  June  28,  1905.) 
[88  S.  W.  Rep.  853.] 

Carriers — Negligence — Injuries  to  Passenger  Alighting — Pleading 
—Different  Causes  of  Action. — A  petition  in  an  action  by  a  passenger 
against  a  street  railway,  alleging  that  defendant's  conductor  called 
out  the  street  of  plaintiff's  destination,  and,  after  stopping  the  car, 
negligently  started  the  same  while  plaintiff  was  alighting,  whereby 
she  was  injured,  and  that  in  violation  of  a  city  ordinance  the  con- 
ductor allowed  plaintiff  to  leave  the  car  while  it  was  in  motion,  which 
violation  directly  contributed  to  plaintiff's  injuries,  states  two  causes 
of  action — one  at  common  law  for  negligence,  the  other  for  damages 
from  violation  of  the  ordinance.  I 

Actions — Joinder  of  Causes — Stating  Separately. — Under  Rev.  St. 
1S99.  §  593,  requiring  separate  causes  of  action  united  in  the  same 
petition  to  each  be  separately  stated,  with  the  relief  sought  in  each, 
so  that  they  may  be  distinguished,  an  action  for  damages  at  common 
law  for  negligence  can  not  be  joined  in  the  same  count  with  one  for 
statutory  negligence. 

Same — Improper  Joinder — ^Motion  to  Require  Election.^ — Where  a 
petition  improperly  joins  two  different  causes  of  action  in  the  same  | 

count,  the  remedy  is  by  motion  to  require  plaintiff  to  elect  on  which 
count  he  will  proceed  to  trial. 

Carriers — Evidence — Declarations  of  Injured  Party.* — In  an  action 
against  a  street  railway  for  injuries  sustained  while  alighting  from  a 
cir,  a  witness  was  properly  permitted  to  testify  that  plaintiff  "would 
bring  her  hand  up  to  her  side,  and  say  that  her  side  hurt  her,  and 
that  she  had  such  pains  in  the  hollow  of  her  neck  and  the  back  of 
her  head,"  the  evidence  being  clearly  with  reference  to  plaintiff's  ex- 
pressions of  pain  felt  at  the  time,  and  not  made  after  instituting  the 
suit. 

Same — Submission  to  Jury — Sufficiency  of  Evidence. — In  an  action 
against  a  street  railway  for  injuries  received  by  plaintiff,  a  passenger 
while  alighting  from  a  car,  evidence  held  sufficient  to  authorize  sub- 
mission of  the  case  to  the  jury. 

Same — ^Allowing  Passengers  to  Alight  from  Moving  Car — City  Ordi- 

*See  foot-notes  appended  to  Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.), 
H  R.  R.  R.  602,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  602. 
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nance. — A  city  ordinance  providing  that  conductors  shall  not  allow 
ladies  or  children  to  leave  or  enter  cars  while  in  motion,  is  not 
unreasonable  or  void  in  that  it  imposes  on  the  carrier  the  duty  of 
controlling  the  acts  of  passengers,  when  the  passenger  is  at  liberty 
to  do  as  he  pleases. 

Same — Police  Power.t — The  ordinance  being  in  the  nature  of  a 
police  regulation  for  the  safety  of  passengers  is  within  the  power  and 
authority  of  the  city  to  pass  under  its  charter. 

Same — Contradictory  Instructions — Harmless  Error. — In  an  action 
against  a  street  railway  for  injuries  received  by  a  passenger  while 
alighting  from  a  moving  car,  an  instruction  requiring  in  one  part  the 
exercise  by  those  in  charge  of  the  car  of  "a  very  high  degree  of 
care,"  and  in  another  part  of  "ordinary  care"  by  the  conductor,  if 
erroneous,  was  in  defendant's  favor,  and  not  reversible  error. 

Same — Error. — An  instruction  that  if  the  conductor,  in  addition  to 
warning  plaintiff  not  to  step  from  the  car  before  she  alighted  there- 
from, "exercised  reasonable  care  to  prevent  her  from  alighting  there- 
from," she  could  not  recover,  was  not  error. 

In  Banc.  Appeal  from  Circuit  Court,  St.  Louis  County;  John 
W.  McElhinney,  Judge. 

Action  by  Mary  McHugh  against  the  St.  Louis  Transit  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.   Reversed. 

Boyle,  Priest  &  Lehmann  and  Geo,  W.  Easley,  for  appellant. 
A.  R,  Taylor,  for  respondent. 

Burgess,  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff,  resulting  from  injuries  received 
in  an  accident  which  occurred  at  the  intersection  of  Delmar  anrf 
Euclid  avenues,  in  the  city  of  St.  Louis,  on  the  1st  day  of  April, 
1901,  by  reason  of  one  of  the  cars  of  the  defendant,  in  which 
plaintiff  was  a  passenger,  being  started  forward  witli  a  jerk  just 
as  plaintiff  was  in  the  act  of  alighting  therefrom.  The  petition 
alleges  that  as  such  car  approached  said  Euclid  avenue  and  Del- 
mar  avenue  defendant's  conductor  in  charge  of  said  car  called  out 
"Euclid  Avenue!"  and  said  car  was  stopped  at  or  near  said 
crossing,  plaintiff's  destination,  and  plaintiff  thereupon,  at  said 
invitation,  proceeded  to  alight  from  said  car  whilst  the  same  was 
so  stopped,  and  whilst  she  was  in  the  act  of  alighting,  and  before 
she  had  reasonable  time  or  opportunity  to  do  so,  defendant's 
servants  in  charge  of  said  car  carelessly  and  negligently  caused 
and  suffered  said  car  to  be  started,  whereby  the  plaintiff  was 
thrown  from  said  car,  and  sustained  great  and  permanent  inju- 
ries upon  her  body  and  legs,  and  also  great  and  permanent  internal 
injuries,  sustaining  an  injury  to  her  knee  and  to  her  side,  causing 
a  compression  to  her  side  and  chest  and  injury  to  her  lungs,  ancf 
causing  her  to  have  pleurisy,  and  also  injuring  her  head,  ancf 
causing  a  great  and  permanent  injury  to  her  nervous  system; 
And  the  plaintiff  avers  that  at  the  time  of  her  said  injury  there 

tFor  the  authorities  in  this  series  on  the  subject  of  the  power  of 
municipalities  to  regulate  the  operations  of  streets  railways  and  other 
railroads  in  streets,  see  foot-note  appended  to  Central  R.  R.  of  New 
Jersey  r.  City  of  Elizabeth  (N.  J.),  11  R.  R.  R.  473,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  473. 
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was  in  force  in  the  city  of  St.  Louis  an  ordinance  of  said  city  by 
which  it  was  provided  that  conductors  of  street  cars  should  not 
allow  women  or  children  to  enter  or  leave  the  car  whilst  the  same 
was  in  motion,  yet  the  plaintiff  avers  that  defendant's  conductor 
in  charge  of  said  car,  in  violation  of  said  ordinance,  caused  said 
car  to  start  in  motion  whilst  plaintiff  was  leaving  it,  and  allowed 
the  plaintiff  to  leave  said  car  whilst  the  same  was  in  motion, 
which  violation  of  said  ordinance  directly  contributed  to  cause 
plaintiff's  said  injuries.  The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence  on  the  part  of  plaintiff  in  attempt- 
ing to  alight  from  a  moving  car  150  feet  east  of  the  eastern  line 
of  Euclid  avenue. 

The  plaintiff's  evidence  tended  to  show  that  she  was  at  the  time 
of  the  accident  about  25  years  of  age,  and  receiving  $14  per  month 
for  her  services  as  housewoman ;  that  on  the  day  of  the  accident 
to  her  she  boarded  defendant's  west-bound  car  at  Pendleton  and 
Finney  avenues,  about  8  o'clock  in  the  evening,  and  that  her  des- 
tination was  Euclid  avenue,  or  4900  Delmar  avenue ;  that  on  the 
same  car  with  her  there  were  five  other  passengers,  four  in  the 
front  part  and  one  in  the  rear  part  of  the  car ;  that  when  the  con- 
ductor called  for  plaintiff's  fare  she  requested  him  to  let  her  off  at 
4900  west,  or  Euclid  avenue;  that  when  the  car  reached  said 
avenue  or  number  it  stopped,  and  the  conductor  from  the  platform 
spoke  to  plaintiff,  saying  "this  is  4900,"  and  told  her  to  get  off, 
whereupon  the  plaintiff  arose  in  her  seat  and  went  towards  and 
upon  the  rear  platform  of  the  car,  and  took  one  step,  when  the 
car  was  moved  forward  with  a  jerk,  which  threw  her  to  the 
ground,  and  caused  the  injuries  complained  of ;  that  after  being 
thrown  from  the  car  plaintiff  was  taken  to  St.  Joseph's  Hospital, 
where  she  remained  10  days  under  the  treatment  of  physicians 
then  in  the  service  of  the  St.  Louis  Transit  Company ;  that  upon 
leaving  the  hospital  she  returned  to  Mrs.  Dunn's,  where  she  had 
been  employed  at  the  time  of  the'  injury,  and  was  thereafter 
under  the  treatment  of  Dr.  Grant.     Plaintiff  stated  in  her  testi- 
mony that  she  was  injured  on  the  back  of  her  head  and  on  her 
side,  and  that  her  knees  and  arms  were  bruised ;  that  she  was 
rendered  unconscious  by  the  fall,  and  did  not  regain  consciousness 
until  after  she  reached  the  hospital ;  that  after  the  accident  and  up 
to  the  time  of  the  trial  she  had  a  pain  in  her  side,  and  had  been 
subject  to  fainting  spells,  and  had  pains  in  her  head  constantly ; 
that  she  was  unable  to  discharge  her  duties  as  servant  to  Mrs. 
Dunn  until  May  following  her  injury.     Plaintiff  proved  that  she 
paid  $30  for  medical  services. 

Mrs.  Dunn,  witness  for  plaintiff,  stated  that  before  the  injury 
plaintiff's  health  was  good,  but  that  when  she  returned  after  the 
injur)'  she  would  complain  of  her  side  hurting  her,  and  of  pains 
in  the  back  of  her  neck  and  head ;  that  she  would  have  fainting 
spells,  and  at  those  times  would  fall  forward  on  the  floor,  drop- 
ping anything  she  might  have  in  her  hands :  that  these  spells  at 
first  occurred  once  or  twice  a  week,  and  sometimes  would  be  10 
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days  apart,  and  then  several  weeks  or  a  few  months  apart,  and 
then  come  very  close  together  again. 

Plaintiff  read  in  evidence  article  6,  entitled  *'Of  Street  Cars/' 
and  subdivision  5  of  section  1246,  of  the  Revised  Ordinances  of 
the  city  of  St.  Louis,  as  follows:  "Conductors  shall  not  allow 
ladies  or  children  to  leave  or  enter  the  cars  while  the  same  are  in 
motion." 

Adolphus  Brown,  witness  for  the  defendant,  testified  that  he 
was  the  conductor  in  charge  of  the  car  at  the  time  plaintiff  claims 
she  was  injured.  He  testified,  in  substance,  that  there  were  at  the 
time  of  the  accident  only  three  passengers  on  the  car — the  plain- 
tiff, a  Miss  Walsh,  and  another  lady,  whose  name  he  did  not  men- 
tion ;  that  plaintiff  asked  him  to  let  her  off  at  Euclid  avenue,  and 
that  as  the  car  passed  Bayard  avenue  he  called  out,  "Euclid 
avenue,  4900!"  that  plaintiff  came  back  in  a  rush,  and  stepped  on 
the  platform  and  down  on  the  first  step ;  that  he  then  grabbed  hold 
of  her,  saying,  "Hold  on,  lady;  don't  jump  off  until  it  stops;" 
that  as  he  said  this  she  jumped  off  backwards ;  that  the  point 
at  which  she  jumped  off  backwards  was  150  feet  east  of  Euclid 
avenue,  and  that  at  the  time  the  car  was  moving  at  a  speed  of 
about  IS  miles  an  hour;  that  after  the  plaintiff  jumped  and  fell  he 
got  off  immediately  and  ran  to  her  assistance,  and  that  plaintiff 
was  then  taken  to  the  doctor's  office.  He  stated  that  after  the 
other  passengers  got  off  to  help  plaintiff  the  car  did  not  stop,  but 
continued  on  for  eight  blocks  west ;  that  he  grabbed  the  plaintiff 
with  both  hands,  and  pulled  her  shawl  off  her.  This  statement 
was  contradicted  by  the  plaintiff,  who  stated  that  she  did  not  have 
a  shawl  on,  but  a  jacket,  which  was  buttoned. 

Miss  Walsh's  testimony  tended  to  corroborate  the  testimony  of 
the  conductor. 

Plaintiff  recovered  judgment  for  the  sum  of  $3,300,  from  which 
judgment,  after  unsuccessful  motions  for  new  trial  and  in  arrest, 
defendant  appeals. 

This  appeal  was  granted  and  the  appeal  perfected  prior  to  the 
announcement  of  the  decision  of  the  court  in  banc  in  the  case  of 
Gabbert  v.  Chicago,  Rock  Island  &  Pacific  Railwav  Company, 
171  Afo.  84,  70  S.  W.  891,  and  the  point  as  to  the  adoption  of  the 
amendment  providing  for  a  verdict  by  less  than  12  jurors  was 
brought  into  question  by  instructions  and  the  motion  for  new- 
trial.  At  the  opening  of  plaintiff's  case,  and  again  at  the  close 
of  all  the  evidence,  defendant  moved  the  court  to  re- 
quire plaintiff  to  elect  upon  which  cause  of  action  alleged  in 
the  petition  she  would  proceed  to  trial.  Defendant  insists  that 
the  petition  contains  two  separate  and  distinct  causes  of  action,  and 
that  the  court  erred  in  overruling  said  motions.  The  argument 
is  that  the  first  cause  of  action  is  for  the  negligent  acts  of  the 
conductor  in  calling  out  "Euclid  Avenue,"  stopping  the  car  at  the 
plaintiff's  destination,  and  while  she,  at  his  invitation,  was  pro- 
ceeding to  alight  therefrom,  while  the  car  was  standing,  and  be- 
fore she  had  reasonable  time  or  opportunity  to  do  so,  the  car  was 
negligently  caused  and  suffered  to  be  started,  whereby  the  plaintiff 
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was  thrown  and  injured;  while  the  other  cause  of  action  is  for 
the  negligent  act  of  the  conductor  in  allowing  the  plaintiff  to  leave 
the  car  while  the  same  was  in  motion,  in  violation  of  an  ordinance, 
which  violation  directly  contributed  to  plaintiff's  injury.  That  the- 
petition  states  two  causes  of  action  is,  we  think,  clear — the  first 
an  action  at  common  law  for  negligence ;  the  other  an  action  for 
damages  alleged  to  have  been  sustained  by  plaintiff  by  reason  of 
the  alleged  negligence  of  defendant's  conductor  in  charge  of  the 
car  in  which  plaintiff  was  a  passenger  in  permitting  her  to  leave 
said  car  whilst  the  same  was  in  motion,  in  violation  of  the  ordi- 
nances of  the  city  of  St.  Louis.     They  are  independent  of  each 
other,  and  upon  either  an  action  might  be  maintained,  but  they 
cannot,  under  the  rules  of  good  pleading,  be  embraced  in  the  same 
count.    If  embraced  in  the  same  petition,  they  should  be  in  sepa- 
rate counts,  with  a  prayer  for  judgment  at  the  conclusion  of  each 
count.    When  separate  causes  of  action  are  united  in  the  same 
petition,  each  must  be  distinctly  and  separately  stated,  with  the 
relief  sought  to  each  cause  of  action  in  such  manner  that  they 
may  be  intelligently  distinguished.     Section  593,  Rev.  St.  1899 ; 
Childs  V,  Bank  of  Missouri,  17  Mo.  213 ;  Moonev  z\  Kennett,  19 
Mo.  551,  61  Am.  Dec.  576;  Doan  v.  Holly,  25  Mo.  357;  Marsh 
V.  Richards,  29  Mo.  99;  St.  Louis,  etc.,  Co.  v.  City  of  St.  Louis^ 
86  Mo.  495 ;  Christal  z\  Craig,  80  Mo.  367 ;  Henderson  v.  Dickev, 
50  Mo.  161 ;  Kendrick  z/.  R.  R.  Co.,  81  Mo.  521 ;  Linville  v,  Har- 
rison, 30  Mo.  228 :  Jamison  v.  Copher,  35  Mo.  483 ;  Ederlin  v. 
Judge,  36  Mo.  351;   Southworth  Co.  v.   Lamb,  82   Mo.  242. 
WTiile  there  was  but  one  injury,  and  there  could  be  but  one 
recovery  for  it,  any  number   of   negligent   acts    preceding   the 
injur}'  and  leading  up  to  and  contributing  to  it  might  properly 
be  set  forth  in  the  same  count  of  the  petition,  if  of  the  same 
character.     An  action  for  damages  at  common  law  for  negligence 
cannot  be  joined  in  the  same  count  with  one  for  statutory  negli- 
gence for  the  very  obvious  reason  that  they  could  have  no  possible 
connection  with,  or  in  anv  wav  be  dependent  upon,  each  other. 
Kendrick  v.  Chicago  &  Alton  R.  R.  Co.,  81  Mo.  521 ;  Harris  v, 
Wabash  R.  R.  Co.,  51  Mo.  App.  125.    Hill  v.  Mo.  Pac.  Ry.  Co., 
49  App.  520,  and  same  case  in  121  Mo.  477,  26  S  W  576,  relied 
upon  by  plaintiff,  does  not  announce  a  contrary  mle.    Upon  the 
other  hand,  the  acts  of  negligence  preceding  the  injurv  in  that 
case  were  all  of  the  same  character,  and  naturally  led  up  to  and 
contributed  to  the  accident,  while  in  the  case  at  bar  they  were  in- 
dependent of.  and  had  no  connection  with,  each  other.     Each 
cause  of  action  was  founded  on  a  different  right,  and  each  right 
separate  from  the  other,  because  not  derived  from  the  same  source 
or  in  the  same  manner.    As  the  accident  resulted  from  the  same 
transaction,  the  causes  of  action  could  well  be  joined  in  the  same 
petition,  but  in  separate  counts,  with  a  prayer  for  judgment  at  the 
conclusion  of  each  count.    The  court,  at  the  instance  of  plaintiff, 
instructed  the  juri'  upon  both  causes  of  action,  and  authorized  a 
recovery  upon  proof  of  either  negligence  or  of  a  violation  of  the 
ordinance,  and  thus  recognized  the  petition  as  stating  two  dif- 
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ferent  causes  of  action.  In  case  a  petition  improperly  joins  two 
different  causes  of  action  in  the  same  count,  it  has  always  been 
ruled  by  this  court  that  the  remedy  is  by  timely  motion  to  require 
the  plaintiff  to  elect  upon  which  count  he  will  proceed  to  trial,  as 
was  done  in  this  case.  Mooney  v.  Kennett,  19  Mo.  551,  61  Am. 
Dec.  576;  Otis  v.  Merchants'  Bank,  35  Mo.  128;  Kern  z\  Pfaff, 
44  Mo.  App.  32 ;  Liddell  v.  Fisher,  48  Mo.  App.  454 ;  Christal  v. 
Craig,  80  Mo.  367;  Childs  v,  R.  R.  Co.,  117  Mo.  414,  23  S.  W. 
373.  The  case  in  hand  is  clearly  distinguishable  from  Bartley  z\ 
Trorlicht,  49  Mo.  App.  216,  and  that  class  of  cases,  where  a  num- 
ber of  defects  in  machinery,  all  existing  at  the  time  of  the  injury, 
might  co-operate  with  each  other  in  producing  it ;  and  under  such 
circumstances  it  would  be  proper  to  unite  them,  because  the  ulti- 
mate effect  of  all  the  defects  produced  the  injury,  and  because 
capable  of  and  likely  to  co-operate  with  each  other  in  the  result. 
The  motions  should  have  been  sustained. 

Mrs.  Dunn,  a  witness  for  plaintiff,  was  permitted  to  testify, 
over  objection  offered  by  defendant,  that  plaintiff  "would  bring 
her  hand  up  to  her  side,  and  say  that  her  side  hurt  her,  and  that 
she  had  such  pains  in  the  hollow  of  her  neck  and  the  back  of  her 
head."  This  evidence  was  clearly  with  reference  to  plaintiff's 
expressions  of  pain  felt  at  the  time,  and  not  made  after  the  in- 
stitution of  suit,  as  claimed  by  defendant.  It  therefore  falls  within 
the  rule  announced  by  Mr.  Greenleaf  in  his  work  on  Evidence, 
as  follows :  "So,  also,  the  representation  by  a  sick  person  of  the 
nature  of  symptoms  and  effects  of  the  malady  under  which  he  is 
laboring  at  the  time  are  received  as  original  evidence.  If  made 
to  a  medical  attendant,  they  are  of  greater  weight  as  evidence,  but 
if  made  to  any  other  person  they  are  not  on  that  account  re- 
jected."    Greenleaf  on  Evidence  (Lewis'  Ed.)  vol.  1,  §  102. 

It  is  next  claimed  that  the  demurrer  which  was  interposed  to 
plaintiff's  evidence  should  have  been  sustained,  but  we  are  unable 
to  concur  in  this  contention.  The  evidence,  although  conflicting, 
was,  we  think,  sufficient  to  entitle  plaintiff  to  have  her  case  go  to 
the  jury. 

It  is  also  contended  that  the  third  instruction  given  for  plaintiff 
should  have  been  refused,  because  there  was  no  evidence  upon 
which  to  base  it ;  but  this  contention  is,  we  think,  untenable. 

Another  contention  is  that  the  court  erred  in  admitting  the  ordi- 
nance in  evidence,  upon  the  ground  that  it  is  unreasonable  and 
void,  in  that  it  imposes  upon  the  carrier  the  duty  of  controlling 
the  acts  of  passengers,  when  the  passenger  is  at  liberty  to  act  as 
he  pleases.  This  same  ordinance  was  before  the  St.  Louis  Court 
of  Appeals  in  the  case  of  Fortune  v,  Missouri  Pacific  Ry.  Co.,  10 
Mo.  App.  252,  and  it  was  then  upheld  upon  the  ground  that  it 
was  for  the  safety  of  passengers  traveling  upon  railways  and 
steam  cars  within  the  city  limits.  That  case  was  cited  with  ap- 
proval in  the  more  recent  case  of  Path  v.  Tower  Grove  &  La- 
fayette Ry.,  39  Mo.  App.  447.  The  ordinance  is  not  unreasonable 
or  void,  nor  does  it  impose  upon  public  carriers  of  passengers  an 
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unreasonable  duty  toward  those  under  their  care,  and  whom  they 
undertake  to  carry  safely. 

Another  objection  urged  against  this  ordinance  is  that  it  creates 
a  new  duty  upon  the  part  of  carriers  of  passengers,  and  that  the 
\iolation  of  that  duty  is  negligence,  and  such  negligence  causing 
injury  creates  liability.  This  same  question  has  been  before  this 
court  on  a  number  of  occasions,  and,  while  the  decisions  Jjpon  it 
are  not  uniform,  in  the  recent  case  of  Sluder  z\  St.  Louis  Transit 
Company  (not  yet  officially  reported)  88  S.  W.  648,  in  an  able 
and  exhaustive  opinion  by  Gantt,  J.,  in  which  all  the  authorities 
are  reviewed,  it  is  held  that  such  ordinances,  being  in  the  nature  of 
police  regulations  for  the  safety  of  passengers  upon  street  cars, 
were  within  the  power  and  authority  of  the  city  to  pass  under  its 
charter.  This  decision  was  by  the  court  in  banc,  and  must  be  con- 
sidered as  finally  settling  the  question  now  under  consideration. 

Instruction  numbered  4  given  on  behalf  of  plaintiff  is  com- 
plained of  upon  the  ground  that  it  is  contradictory  in  its  terms,  in 
that  it  requires  in  one  part  that  the  persons  in  charge  of  said  car 
should  "use  a  very  high  degree  of  care,"  and  in  another,  of  the 
conductor,  "ordinary  care,"  thus  allowing  plaintiff  to  leave  the 
said  car  whilst  it  was  in  motion,  and  must  have  been  confusing  to 
the  jury.  We  are  unable  to  agree  in  this  contention,  as  it  seems 
to  us  to  be  without  merit,  for,  if  the  law  required  of  those  in' 
charge  of  the  car  the  exercise  of  a  "very  high  degree  of  care" — 
which  seems  to  be  conceded  by  defendant — and  the  instruction 
only  required  of  the  conductor  ordinary  care,  we  are  unable  to 
perceive  how  the  jury  could  have  been  misled,  or  the  rights  of  the 
defendant  prejudiced,  thereby.  If  the  first  proposition  be  correct, 
then  it  was  an  error  in  favor  of  the  defendant  to  require  of  the 
conductor  only  ordinary  care,  and  of  which  defendant  cannot 
complain.  Certainly  the  judgment  should  not  be  reversed  on 
that  ground. 

Another  insistence  is  that  the  court  erred  in  refusing  the  first 
instruction  asked  by  the  defendant  and  in  giving  instruction  No. 
1  of  its  own  motion.  The  only  difference  in  these  two  instruc- 
tions is  that  in  defendant's  instruction  the  jury  was  told  that  if 
plaintiff  stepped  from  said  car  while  in  motion  and  the  conductor 
of  said  car  warned  her  not  to  step  from  it  before  she  alighted  there- 
from, she  could  not  recover,  while  the  instruction  given  by  the 
court  of  its  motion  was  that  if  the  conductor,  in  addition  to  warn- 
ing plaintiff  not  to  step  from  said  car  before  she  alighted  there- 
from, "exercised  reasonable  care  to  prevent  her  from  alighting 
therefrom,"  she  could  not  recover,  and  the  verdict  must  be  for 
defendant.  In  a  word,  the  instruction  given  by  the  court  of  its 
own  motion  only  required  of  the  conductor  the  exercise  of  rea- 
sonable care  to  prevent  plaintiff  from  alighting  from  the  car  while 
in  motion,  which  was  nothing  more  than  his  duty  anyway,  for  it 
is  common  knowledge  that  it  is  dangerous  for  passengers  to  step 
fronri  cars  upon  which  they  are  traveling  when  such  cars  are  in 
motion.  No  conductor  who  is  regardful  of  his  duties  toward  his 
passengers  would  neglect  to  exercise  ordinary  care  to  prevent  in- 
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jury  to  them  while  getting  off  or  on  the  car  of  which  he  has  con- 
trol. There  was  therefore  no  error  in  refusing  the  one  instruc- 
tion and  giving  the  other.  A  point  is  made  with  respect  to  the 
amount  of  the  verdict,  which  is  claimed  to  be  excessive,  but,  as 
the  case  must  be  reversed  and  the  cause  remanded,  it  seems  un- 
necessary to  pass  upon  that  question. 

For  these  intimations  the  judgment  is  reversed,  and  the  cause 
remanded. 

Brace,  C.  J.,  and  Gantt  and  Fox,  JJ.,  concur.    Marshall, 
Valliant,  and  Lamm,  J  J.,  concur  in  result. 


Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas. 

(Supreme  Court  of  Illinois,  April  17,  1905.) 
[74  N.  E.  Rep.  109.] 

Accident  on  Track — Who  Arc  Trespassers — Injury  to  Shipper  o£ 
Cattle.* — Intestate,  when  killed,  was  traveling  with  a  shipment  of 
cattle  on  transportation  issued  to  him  by  the  initial  carrier;  and,  on 
arrival  at  the  junction  of  a  connecting  carrier's  line,  intestate's  cars 
were  set  on  a  siding  ^ome  distance  from  defendant's  depot.  Pending 
the  making  up  of  the  train  on  which  his  cars  were  to  be  forwarded, 
intestate  went  along  the  track  to  examine  them,  and  was  killed  while 
passing  around  the  ends  of  certain  other  cars  on  a  switch  track,  en 
route  to  the  caboose  in  which  his  transportation  was  to  continue. 
Held,  that  intestate  was  not  a  trespasser  on  defendant's  tracks  when 
killed. 

Negligence  and  Cpntributory  Negligence — Questions  for  Jury. — In 
an  action  for  death  of  a  person  accompanying  a  shipment,  of  cattle, 
while  walking  in  the  yards  of  a  connecting  carrier,  evidence  held  to 
require  submission  to  the  jury  of  the  issues  of  defendant's  negligence 
and  intestate's  contributory  negligence. 

Contract  for  Transportation  —  Parole  Evidence.  —  In  an  action 
against  a  railroad  company  for  wrongful  death  of  a  person  in  charge 
of  a  cattle  shipment  while  walking  in  defendant's  yards  at  a  junction 
point,  parol  evidence  that  intestate's  son  found  railroad  transporta- 
tion issued  to  intestate  from  the  point  where  the  cattle  was  shipped 
to  destination,  in  intestate's  satchel,  which  intestate  had  in  his 
possession  at  the  time  of  his  death,  was  not  objectionable  as  an 
attempt  to  establish  the  contents  of  a  written  instrument  by  parol. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Sarah  Ann  Thomas,  as  administratrix  of  David  E. 
Thomas,  deceased,  against  the  Elgin,  Joliet  &  Eastern  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  affirmed  by  the 
Appellate  Court,  defendant  appeals.    Affirmed. 

Knapp,  Haynie  &  Campbell  and  /.  L,  O'Donnell,  for  appellant. 
Reeves  &  Boys  and  D.  R.  Anderson,  for  appellee. 

*As  to  who  are  licensees  on  railroad  tracks  or  premises,  see  foot- 
notes appended  to  Booth  v.  Union  Terminal  Ry.  Co.  (Iowa),  14  R. 
R.  R.  768,  37  Am.  &.  Eng.  R.  Cas.,  N.  S.,  768,  where  all  the  preced- 
ing authorities  in  this  series  are  collected  or  referred  to. 
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Hand^  J.  This  was  an  action  on  the  case  commenced  by  the 
appellee  in  the  circuit  court  of  Grundy  county  to  recover  dam- 
ages against  the  appellant  for  negligently  causing  the  death  of 
her  intestate,  David  E.  Thomas.  The  jury  returned  a  verdict  in 
favor  of  appellee  for  the  sum  of  $2,300,  upon  which  verdict  judg- 
ment was  rendered  in  her  favor.  An  appeal  was  prosecuted  to 
the  Appellate  Court  for  the  Second  District,  where  the  judgment 
of  the  circuit  court  was  affirmed,  and  the  record  has  been  brought 
to  this  court  by  appeal  for  further  review. 

It  is  first  contended  that  the  trial  court  erred  in  declining  to  take 
the  case  from  the  jury.  It  appears  from  the  evidence  of  the  ap- 
pellee (the  appellant  having  introduced  no  testimony)  that  her 
husband,  David  E.  Thomas,  shipped  three  cars  loaded  with  cattle 
from  Veedum,  Wis.,  to  Dell  Abbe,  111.,  where  he  resided;  that  he 
accompanied  the  cattle  from  Veedum  to  Roundout,  in  this  state, 
over  the  Chicago,  Milwaukee  &  St.  Paul  Railroad ;  that  the  tracks 
of  that  railroad  at  Roundout  are  connected  with  the  tracks  of  ap- 
pellant by  a  Y ;  that,  on  the  arrival  at  Roundout  of  the  train  of 
which  said  cars  formed  a  part,  the  cars  containing  the  cattle  were 
transferred  from  the  tracks  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  Company  to  appellant's  tracks,  and  were  placed  upon 
one  of  appellant's  side  tracks,  some  half  mile  west  of  its  depot  at 
that  place ;  that,  on  the  way  from  Veedum  to  Roundout,  Thomas 
rode  in  the  caboose  attached  to  the  freight  train  containing  said 
cars:  that,  after  the  cars  had  been  placed  upon  appellant's  side 
track,  Thomas  walked  down  the  right  of  way  of  appellant  to 
where  said  cars  were  standing  and  examined  his  cattle,  for  the 
purpose  of  ascertaining  if  they  were  in  proper  condition;  that 
while  he  was  making  such  examination  an  employee  of  appellant 
inspected  said  cars  and  made  repairs  upon  one  or  more  of  them ; 
that  immediately  west  of,  and  coupled  to,  the  cars  containing  said 
cattle,  a  car  loaded  with  horses  stood  upon  said  side  track ;  that, 
after  examining  his  cattle,  Thomas  conversed  for  a  few  moments 
with  the  man  in  charge  of  the  horses  in  said  car ;  that  he  then 
walked  north  and  west  around  the  west  end  of  a  string  of  empty 
cars  which  stood  upon  a  side  track  immediately  north  of  the  side 
track  upon  which  the  cars  loaded  with  his  cattle  stood,  and  went 
over  to  the  fence  bordering  the  right  of  way  of  appellant's  road, 
and  climbed  up  and  sat  thereon,  and  talked  for  a  time  with  a 
farmer  who  was  at  work  in  the  adjoining  field ;  that  he  thereafter 
returned  to  the  car  loaded  with  horses,  which  he  entered,  where 
he  remained  for  some  time,  visiting  with  the  man  in  charge  of  the 
horses,  who  entertained  him  while  he  was  in  the  car  by  playing 
upon  a  musical  instrument ;  that,  from  the  time  he  arrived  at  the 
cars  containing  his  cattle  to  the  time  of  his  injury,  something  like 
an  hour  elapsed ;  that  the  caboose  which  was  to  be  attached  to  the 
train  which  was  to  take  the  cars  containing  the  cattle  to  Dell  Abbe 
stood  upon  the  second  track  north  of  the  track  upon  which  the 
cars  loaded  with  the  cattle  stood,  and  some  rods  east  thereof; 
that  an  engine  was  observed  by  Thomas  and  the  man  in  charge  of 
the  horses  in  the  yards  of  appellant,  making  up  the  train  which 


358      Vol,  17  R  R  R— Voi,  40  Am  &  Eng  R  Cas,  N  S 

El^iti,  etc.,  Ry.  Co.  v.  Thomas 

was  to  convey  the  cars  containing  Thomas'  cattle  to  Dell  Abbe ; 
that  Thomas  remarked  to  the  man  in  charge  of  the  horses  that  he 
would  go  back  and  get  into  the  caboose;  that  he  immediately 
started  to  go  around  the  string  of  empty  cars  which  stood  north 
of,  and  extended  west  of,  the  end  of  the  car  containing  said 
horses;  that,  just  as  he  was  crossing  the  track  upon  which  the 
string  of  empty  cars  stood,  and  while  near  the  west  end  of  the 
west  car,  another  engine  doing  switching  in  the  yards  made  a  fly- 
ing switch,  and  threw  violently  against  said  string  of  empty  cars 
one  or  more  cars,  which  caused  said  empty  cars  to  move  rapidly 
toward  the  west,  and  Thomas  was  struck  by  the  west  end  of  said 
string  of  empty  cars  and  knocked  down  and  run  over  and  killed. 
No  person  was  upon  the  string  of  empty  cars,  the  west  one  of 
which  struck  Thomas,  or  upon  the  car  or  cars  that  were  thrown 
against  said  empty  cars,  at  the  time  of  the  injury.  Thomas  had 
in  his  possession,  at  the  time  he  was  killed,  transportation  issued 
by  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Company  en- 
titling him  to  be  transported  upon  the  train  carrying  his  cattle 
from  Veedum  to  Dell  Abbe ;  and  the  appellant,  immediately  after 
his  death,  placed  the  cars  containing  his  cattle  in  the  train  which 
was  being  made  up  at  the  time  he  started  to  go  back  to  said  ca- 
boose,  and  transported  them,  as  a  part  of  such  train,  to  Dell  Abbe. 

We  think  it  clear  from  the  evidence  of  appellee,  which  must  be 
taken  as  true  for  the  purposes  of  a  decision  of  the  question  now 
under  consideration,  with  the  inferences  which  may  legitimately 
be  drawn  therefrom,  that  Thomas  was  not  a  trespasser  upon  the 
tracks  of  appellant  at  the  time  he  was  knocked  down  and  killed, 
but  that  he  had  the  right,  after  the  cars  containing  his  cattle  were 
placed  in  the  yard  of  appellant,  to  go  into  its  yard  for  the  purpose 
of  looking  after  his  cattle,  and  that  the  questions  of  whether  the 
appellant  was  guilty  of  negligence",  or  Thomas  was  guilty  of  con- 
tributory negligence,  at  the  time  of  the  injury,  were  questions  of 
fact,  which  were  properly  left  by  the  court  to  the  jury,  and  that 
the  court  did  not  err  in  declining  to  direct  a  verdict  in  favor  of 
appellant. 

It  is  next  contended  that  the  trial  court  erred  in  permitting  a 
son  of  Thomas  to  testify  that  he  found  in  his  father's  satchel, 
which  was  in  his  possession  at  Roundout,  and  was  forwarded  to 
his  home  by  express  by  the  coroner  of  Lake  county,  railroad  trans- 
portation* for  his  father  from  Veedum  to  Dell  Abbe,  which  trans- 
portation was  not  introduced  in  evidence,  on  the  ground  that  the 
effect  of  said  testimony  was  to  permit  the  appellee  to  establish  by 
parol  proof  the  contents  of  a  written  instrument.  The  only  ob- 
ject of  the  testimony  was  to  establish  the  fact  that  Thomas  had  in 
his  possession,  at  the  time  of  his  death,  railroad  transportation 
from  the  point  from  which  he  shipped  his  cattle,  in  Wisconsin,  to 
the  point  in  Illinois  where  the  cattle  were  to  be  unloaded.  The 
contents  of  the  transportaton  were  not  in  controversy,  but  only 
the  fact  whether  Thomas  had  in  his  possession  such  transporta- 
tion at  the  time  he  was  killed.  Under  the  authority  of  Chicago 
City  Railway  Co.  v,  Carroll,  206  111.  318,  68  N.  E.  1087,  we  do 
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not  think  the  admission  of  such  parol  testimony  constitutes  rever- 
sible error. 

It  is  also  contended  that  the  court  misdirected  the  jury,  on  be- 
half of  the  appellee,  as  to  the  law.  But  one  instruction  was  given 
upon  her  behalf,  and  that  related  to  the  measure  of  damages.  An 
instruction  similar  to  the  one  given  in  this  case  on  behalf  of  ap- 
pellee was  given  in  Illinois  Central  Railroad  Co.  v,  Gilbert,  157 
111.  354,  41  N.  E.  724,  and  approved  by  this  court,  and  we  do  not 
think  the  case  should  be  reversed  by  reason  of  the  giving  of  said 
instruction. 

Finding  no  reversible  error  in  this  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Co  WEN  et  al.  V,  Dietrick. 

(Court  of  Appeals  of  Maryland,  March   23,  1905.) 

[60  Atl.  Rep.  J^2.] 

Accident  at  Crotttng— Abf  ence  of  Negligence. — ^Where,  in  an  action 
for  damages  to  plaintiff's  horse  and  wagon  in  a  railway  crossing 
accident,  the  proper  and  usual  signals  were  given  when  the  train 
left  a  cut  2,200  feet  from  the  crossing,  and  the  danger  signal  was 
sounded  from  the  time  the  engineer  saw  the  wagon  about  30  feet  from 
the  track  until  it  was  struck,  defendant  was  not  guilty  of  negligence. 

Same — Contributory  Negligence. — ^Where,  in  an  action  for  injuries 
to  a  horse  and  wagon  at  a  railroad  crossing,  the  driver  at  a  point 
44  feet  from  the  track  had  an  unobstructed  view  in  the  direction  from 
which  the  train  approached  for  1,940  feet,  and  at  the  railroad  the  view 
was  open  for  2,200  feet  to  a  cut,  and,  had  he  looked,  there  was  noth- 
ing to  have  prevented  him  from  seeing  the  train  in  time  to  have 
avoided  the  accident,  he  was  guilty  of  contributory  negligence. 

Same — Same — ^Absence  of  Watchman.* — Where  the  driver  of  a 
horse  and  wagon  injured  at  a  railroad  crossing  could  have  avoided  the 
accident  if  he  had  used  ordinary  care  to  discover  the  approach  of  the 
train,  which  was  in  plain  sight,  the  railroad  company  was  not  liable 
for  failure  to  place  a  watchman  at  the  crossing. 
,..     II  ■  ,1.1,1. 

*As  to  the  combined  eflFect  of  negligence  and  contributory  negli- 
gence, in  actions  to  recover  for  injuries  sustained  at  railroad  cross- 
ings, see  extensive  note  appended  to  Macon,  D.  &  S.  R.  Co.  v.  Mc- 
Lendon  (Ga.),  11  R.  R.  R.  153,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  153 
(contributory  negligence  and  failure  to  give  statutory  signals);  foot- 
note appended  to  Omaha  St.  Ry.  Co.  v.  Larson  (Neb.),  12  R.  R.  R. 
643.  35  Am.  &.  Eng.  R.  Cas.,  N.  S.,  643  (contributory  negligence  and 
negligence  after  discovery  of  traveler's  peril);  foot-note  appended  to 
Montgomery  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  274,  34  Am. 
&  Eng.  R.  Cas.,  N.  S..  274  (contributory  negligence  and  absence  of 
flagmen);  Chicago,  I.  &  L.  Ry.  Co.  v.  Leachman  (Ind.),  13  R.  R.  R. 
'75,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  775  (driving  wagon  over  crossing 
with  knowledge  of  its  unsafe  condition) ;  Eichorn  v.  New  Orleans  & 
C.  R..  Light  &  Power  Co.  (La.),  13  R.  R.  R.  128.  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  128  (company  liable  on  account  of  failure  of  trainmen  to 
be  unusually  careful  in  running  train  at  populous  place,  although  per- 
son injured  was  negligent);  Richmond  Passenger  &  Power  Co.  v. 
Gordon  (Va.),  11  R.  R.  R.  260,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  260  (it 
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Appeal  from  Superior  Court  of  Baltimore  City;  Pere  L. 
Wickes,  Judge. 

Action  by  Christian  A.  Dietrick  against  John  K.  Cowen  and  an- 
other, as  receivers  of  the  Baltimore  &  Ohio  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Argued  before  McSherry,  C.  J.,  and  Fovvler,  Briscoe,  Boyd, 
Page,  Pearce,  Schmucker,  and  Jones,  JJ. 

Duncan  K,  Brent  and  W,  Irvine  Cross,  for  appellants. 
Benjamin  B.  Shreeves,  for  appellee. 

Briscoe,  J.  This  action  was  brought  in  the  superior  court  of 
Baltimore  City  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  for  the  loss  of  a  horse  and  wagon,  caused  in  a  col- 
lision with  a  passenger  train  of  the  Baltimore  &  Ohio  Railroad 
Company  at  a  grade  crossing  near  Lansdowne  Station,  in  Balti- 
more county.  At  the  trial  of  the  case  the  court  granted  all  of  the 
plaintiff's  prayers,  and  the  third,  fourth,  and  fifth  of  the  defend- 
ant, and  refused  the  defendant's  first  and  second  prayers.  The 
rejected  prayers  were  to  the  effect  that  there  was  no  legally  suffi- 
cient evidence  in  the  case  that  the  accident  was  directly  caused  by 
the  negligence  of  the  defendant,  and  that  the  negligence  of  the 
driver  of  the  wagon  directly  contributed  to  the  accident. 

The  sole  question  presented  for  our  consideration  arises  upon 
the  ruling  of  the  court  on  these  prayers,  and  relates  to  the  negli- 
gence of  the  appellant  company  and  the  contributory  negligence 
of  the  appellee's  agent,  the  driver  of  the  wagon.  It  appears  from 
the  evidence  that  on  the  29th  of  January,  1898,  the  boy  was  driv- 
ing a  horse  and  a  closed  wagon  along  the  public  road  which 
crossed  the  railroad  tracks  a  short  distance  north  of  Lansdowne 
Station.  At  this  point  the  railroad  tracks  run  about  north  and 
south,  and  the  public  road  where  the  accident  occurred  runs  east 
and  west,  but  some  distance  before  it  reaches  the  crossing  it  runs 
parallel  with  the  tracks.  The  train  which  caused  the  accident  was 
coming  from  the  south  and  running  north  towards  Baltimore  on 
the  east-bound  passenger  track.  It  was  what  is  known  as  the 
"Royal  Blue,  Limited,"  did  not  stop  at  the  station  south  of  the 
crossing,  and  was  running  at  the  rate  of  50  miles  an  hour.  It  is 
shown  by  a  plat  filed  in  the  case  that  the  view  at  a  point  185  feet 
from  the  railroad  track,  on  the  public  road  where  the  appellee's 
wagon  was  traveling,  to  the  south,  is  2,200  feet  to  the  mouth  of  a 
deep  cut.     The  view  of  this  cut  from  whence  the  train  came, 

was  error  to  refuse  to  charge  that  there  could  be  no  recovery  where 
the  accident  was  caused  by  the  concurrent  negligence  of  the  motor- 
man  and  plaintiff,  due  to  each  failing  to  keep  a  proper  lookout). 
For  the  authorities  in  this  series  on  the  duties  and  liabilities  of 
railroads  as  affected  by  the  presence  or  absence  of  flagmen  or  watch- 
men at  crossings,  see  foot-notes  appended  to  Montgomery  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  274,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,  274;  note,  14  R.  R.  R.  674,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  674. 
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along  the  road  to  the  crossing,  is  obstructed  by  the  station  for  a 
shon  distance.  At  a  distance  of  52  feet,  however,  from  the  rail- 
road track,  there  is  a  view  to  the  south  of  1,940  feet.  This  view 
increased  as  you  approached  the  crossing,  until  at  the  railroad  it 
is  2,200  feet  to  the  cut.  There  is  a  sign  post  at  the  crossing,  on 
which  is  written,  "Stop,  Look,  and  Listen,"  and  at  the  south  of 
the  station  there  is  a  signal  arm.  On  the  outside  of  the  cut  there 
is  a  whistle  post,  which  is  2,200  feet  from  the  crossing.  On  the 
morning  of  the  accident  the  driver  of  the  wagon  was  proceeding 
along  the  public  road,  delivering  baker's  bread,  as  had  been  his 
custom  for  nearly  a  year.  According  to  the  testimony  of  two  of 
the  witnesses,  he'  stopped  about  10  feet  from  the  railroad  track, 
looked  up  and  down  the  track,  and  then  proceeded  to  cross./  As 
soon  as  he  got  upon  the  track  the  wagon  was  struck  by  the  train. 
He  and  the  horse  were  killed  and  the  wagon  was  completely  de- 
stroyed. 

It  is  obvious,  we  think,  from  the  testimony  disclosed  by  the 
record  that  this  case  falls  within  the  well-settled  principle  an- 
nounced by  this  court  in  Baltimore  Traction  Co.  v.  Helms,  84 
Md.  525,  36  Atl.  120,  36  L.  R.  A.  215,  where  it  is  said:  "The 
right  to  recover  depends  upon  two  distinct  propositions  of  fact : 
First,  the  negligence  of  the  defendant ;  and,  second,  the  exercise 
of  due  and  ordinary  care  by  the  plaintiff ;  and  if  the  plaintiff  fails 
to  prove  negligence  on  the  part  of  the  defendant,  or  if  it  appear 
from  the  evidence  that  he  was  guilty  of  negligence  contributing 
to  the  injury,  he  cannot  recover.'*  In  this  case  there  is  no  proof 
to  show  any  negligence  on  the  part  of  the  railroad  company  or 
its  agents.  The  proper  and  usual  signals  were  given  when  the 
train  left  the  cut,  and  as  it  approached  the  station  the  danger 
signal  was  sounded  from  the  time  the  engineer  saw  the  wagon 
about  30  feet  from  the  track  until  it  was  struck.  The  decisive  and 
controlling  fact  in  the  case  is  that  the  deceased  failed  to  observe 
the  approach  of  the  train,  and  this  was  due  to  the  want  of  ordi- 
nar}'  and  reasonable  care  on  his  part.  It  appears  from  the  proof 
that  at  a  point  of  about  44  feet  from  the  railroad  he  had  an  unob- 
structed view  down  the  track  of  1,940  feet,  and  at  the  railroad 
the  view  was  about  2,200  feet  to  the  cut.  If  he  had  looked,  there 
was  nothing  to  have  stopped  him  from  seeing  the  approach  of  the 
train  in  time  to  have  avoided  the  accident.  In  N.  C.  Ry.  v,  Mc- 
Mahon.  97  Md.  486,  55  Atl.  627,  it  was  held,  in  adopting  the  rule 
laid  down  in  Helms  Case,  84  Md.  515,  36  Atl.  119,  36  L.  R.  A. 
215,  that,  where  circumstances  are  such  that  one  with  normal 
sight  and  hearing  could  see  and  hear,  then  his  duty  requires  him 
to  use  his  senses  to  guard  against  injury  bv  the  negligence  of 
others.  In  Cowen  v,  Watson,  91  Md.  344,^46  Atl.  996,  it  is  said  it 
will  not  do  for  the  plaintiff  to  say  that  he  looked,  and  did  not  see, 
or  listened,  and  did  not  hear,  the  train,  when  the  facts  of  the  case 
show  that,  if  he  had  looked  or  listened  with  the  requisite  care  and 
caution,  he  must  have  seen  or  heard  it.  But  it  is  contended  on  the 
part  of  the  appellee  that  the  crossing  is  a  dangerous  one,  and  that 
the  failure  of  the  railroad  company  to  place  a  watchman  at  the 
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crossing  constituted  negligence.  And  the  case  of  B.  &  O.  R.  R. 
Co.  V,  Owings,  65  Md.  502,  5  Atl.  329,  was  urged  in  argument, 
and  relied  upon  to  sustain  this  contention.  It  will  be  seen,  how- 
ever, that  this  court  in  the  recent  case  of  N.  C.  Ry.  Co.  v,  Medairy, 
86  Md.  }75,  37  Atl.  796,  fully  considered  the  contention  here 
made,  and  Judge  Fowler,  in  delivering  the  opinion  of  the  court, 
said  it  could  not  have  been  and  was  not  intended  (by  the  Owings 
Case),  without  even  referring  to  it,  to  reverse  the  previous  well- 
considered  decision  of  this  court  in  the  case  of  Foy  v.  Railroad,  47 
Md.  85,  in  which  it  was  said  that  the  law  does  not  impose  the  ob- 
ligation upon  a  railroad  company  to  station  persons  at  every  cross- 
ing of  a  public  road  to  warn  travelers  of  approaching  trains,  and 
the  following  language  of  Bramwell,  B.,  and  the  case  of  Stubley 
V,  The  London  and  North  Western  Railway  Co.,  Law  Reps.  1 
Exch.  13,  was  quoted,  as  follows:  **Need  there  be  any  one  to 
warn  persons  of  a  train  which  they  can  see  so  far  off  that,  if  they 
only  take  trouble  to  look  out  for  it,  it  cannot  overtake  them  in 
crossing?"  And  it  was  further  said  that  the  duty  of  railroad  com- 
panies in  this  state  in  respect  to  the  protection  to  be  given  the 
public  at  public  crossings  is  regulated  by  statute.  Article  23,  § 
194,  Code  Pub.  Gen.  Laws  1888.  It  therefore  follows,  for  the 
reasons  we  have  given,  that  the  court  committed  an  error  in  re- 
fusing the  defendant's  first  and  second  prayers,  so  the  judgment 
will  be  reversed,  and,  as  there  can  be  no  recovery,  a  new  trial  will 
not  be  awarded. 
Judgment  reversed,  without  awarding  a  new  trial,  witK  costs. 


BtiTCH  V.  Central  of  Georgia  Ry.  Co. 

(Supreme   Court  of   Georgia,   May  11,   1905.) 

[50  S.  E.  Rep.  945.] 

RaUroads — Fires  Set  by  Locomotive — Injury  to  Property  of  Ten- 
ant.*— Where,  by  a  written  contract,  a  railroad  company  gave  to  the 
other  party  to  the  contract  the  right  to  maintain  a  warehouse  on  its 
right  of  way,  the  tenant  agreeing  on  his  part  to  "save  and  hold  harm- 
less the  company,  its  successors  and  assigns,  from  all  damage,  injury 
or  liability  that  may  arise  from  the  destruction  or  injury  of  any  build- 
ing, improvement,  or  personal  property  of  any  description,  by  fire,  or 
from  any  other  cause  whatever,  whether  the  same  should  be  attrib- 
utable to  the  negligence  of  the  employees  of  said  company  or  not, 
where  such  damage,  injury  or  liability  is  caused  or  increased  by 
reason  of  the  use  of  the  premises  hereunder,"  the  company  was  not 
liable  to  the  tenant  for  the  destruction  of  the  warehouse  by  fire  pre- 
sumably communicated  from  one  of  its  trains;  it  being  neither  alleged 
nor  proved  that  the  communication  of  the  fire  to  the  warehouse  was 
caused  by  the  gross  negligence  of  the  company. 

(Syllabus  by  the  Court.) 

*As  to  whether  a  railroad  company  may  stipulate  against  liability 
for  its  negligence  in  setting  fires  through  the  operation  of  locomo- 
tives, see  extensive  note  appended  to  Ordelheide  v.  Wabash  R.  Co. 
(Mo.),  8  R.  R.  R.  36,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  36. 
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Error  from  Superior  Court,  Bulloch  County;  A.  F.  Daley, 
Judge. 

Action  by  W.  H.  Blitch  against  the  Central  of  Georgia  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

/.  A.  Brannen,  for  plaintiff  in  error. 

Lawton  &  Cunningham  and  Groover  &  Johnston,  for  defend- 
ant in  error. 

Fish,  P.  J.  Blitch  brought  an  action  for  damages  against  the 
Central  of  Georgia  Railway  Company  on  account  of  the  destruc- 
tion by  fire  of  his  warehouse  and  contents,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  On  the  trial  the  plain- 
tiff submitted  evidence  sufficient  to  authorize  the  inference  that 
fire  was  communicated  to  the  building  from  an  engine  of  the  de- 
fendant, or  from  a  stove  in  one  of  its  cars  on  a  side  track  adjacent 
to  the  warehouse.  The  value  of  the  building  and  its  contents  was 
proven.  It  appeared  that  at  the  time  of  the  fire  the  warehouse 
was  being  maintained  on  the  defendant's  right  of  way  under  a 
contract  between  the  plaintiff  and  the  defendant,  of  which  the 
following  are  the  material  parts : 

"This  agreement,  made  on  the  first  day  of  February,  1902,  be- 
tween Wm.  H.  Blitch,  of  the  county  of  Bulloch,  State  of  Georgia, 
of  the  first  part,  hereinafter  called  the  tenant,  and  the  Central  of 
Georgia  Railway  Company,  of  the  second  part,  hereinafter  called 
the  company,  witnesseth:  That  whereas,  said  tenant  desires, 
with  the  permission  of  the  company,  to  occupy  a  portion  of  the 
right  of  way  or  land  of  the  company,  for  the  purpose  of  maintain- 
ing thereon  a  seedhouse  18x60  feet,  same  to  be  painted  [in  a  man- 
ner described]  and  moved  at  the  expense  of  the  railroad  company, 
*  *  *  not  to  be  used  exclusively  as  a  seedhouse,  but  the  said 
Blitch  has  the  privilege  of  storing  fertilizers  or  other  merchandise 
for  sale,  said  house  to  be  located  on  the  company's  side  track,  for 
receiving  and  discharging  freight  conveniently,  *  *  *  and 
whereas,  the  tenant  is  not  desirous  of  affecting  in  any  manner  the 
right  of  the  company  to  the  full  and  undisturbed  possession  of 
the  premises,  nor  of  interfering  in  any  way  with  any  of  the  rights 
of  the  company  relative  thereunto ;  and  whereas,  the  company 
has  consented  to  license,  for  the  time  being,  the  tenant  to  oc- 
cupy the  premises  aforesaid :  Now  therefore,  in  consideration  of 
the  premises  and  license  aforesaid,  the  tenant  hereby  covenants 
and  agrees  with  the  company,  its  successors  and  assigns,  as  fol- 
lows : 

"First.  That  the  tenant  will  save  and  hold  harmless  the  com- 
pany, its  successors  and  assigns,  from  all  damage,  injury  or  lia- 
bility that  may  arise  from  the  destruction  or  injur}'  of  any  build- 
ing, improvement,  or  personal  property  of  any  description,  by  fire, 
or  from  any  other  cause  whatever,  whether  the  same  should  be 
attributable  to  the  negligence  of  the  employees  of  said  company 
or  not,  where  such  damage,  injury  or  liability  is  caused  or  in- 
creased by  reason  of  the  use  of  the  premises  hereunder/' 
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The  contract  also  provided  that  the  company  should  not  be  held 
liable  for  damage  on  account  of  injuries  to  the  person  growing 
out  of  the  occupancy  of  the  premises  by  the  plaintiff,  and  that  the 
plaintiff  would  not  set  up  any  title  to  the  property  as  against  the 
company,  but  would  hold  it  merely  as  tenant  at  wall.  The  de- 
fendant relied  solely  on  this  contract  as  a  defense  to  the  suit 
brought  against  it.  At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  in  its  favor,  and  the  plaintiff  excepted. 

It  will  be  seen  that  the  decision  of  this  case  turns  upon  the  con- 
struction to  be  given  the  contract  from  which  we  have  quoted. 
The  only  contention  made  by  the  plaintiff  is  that  a  proper  con- 
struction of  the  instrument  does  not  relieve  the  company  from 
liability  in  this  case.     Therefore  the  question  is,  what  does  the 
contract  mean?     The  plaintiff  contends  that  the  provision  that 
"the  tenant  will  save  and  hold  harmless  the  company  *  *  *  from 
all  damage,  injury  or  liability  that  may  arise  from  the  destruction 
or  injury  of  any  building,   *   *   *  where  such  damage,  injurj'  or 
liability  is  caused  or  increased  by  reason  of  the  use  of  the  premises 
hereunder,"  was  merely  an  agreement  on  his  part  that  he  would 
not  sue  the  company  in  any  case  where  his  use  of  the  building 
caused  or  contributed  to  the  injury.    On  the  other  hand,    it    is 
urged  by  the  defendant  that  the  contract  was  intended  to  indem- 
nify it  against  any  loss  or  damage  which  might  arise  by  reason  of 
the  occupancy  of  its  right  of  way  by  the  warehouse  of  the  plain- 
tiff; that  this  contract  of  indemnity  was  as  broad  as  language 
could  make  it,  and  fully  covered  the  present  case.    A  careful  read- 
ing of  the  instrument  inclines  us  to  the  latter  construction  of  its 
terms.    To  hold  that  the  contract  evidenced  an  intention  merely 
to  prevent  the  plaintiff  from  suing  when  the  injury  was  the  result 
of  his  own  negligence  would  be  to  render  it  practically  nugatory, 
for  independently  of  the  contract  the  plaintiff  could  not  recover 
under  such  circumstances.    The  railroad  company  granted  to  the 
plaintiff  a  valuable  concession,  viz.,  the  right  to  maintain  a  ware- 
house on  its  right  of  way.     Apparently  no  money  consideration 
passed  for  the  grant  of  this  right.    But  it  was  the  evident  inten- 
tion of  the  company,  as  disclosed  by  the  contract  in  evidence,  to 
stipulate  against  any  increased  risk  on  its  part  which  might  arise 
by  reason  of  the  grant  of  this  concession;  and  therefore  it  was 
provided  that  the  tenant  should  both  release  and  indemnify  the 
company  against  any  loss  or  damage  to  buildings,  by  fire  or  other- 
wise, growing  out  of  the  occupancy  of  the  right  of  way  by  the 
plaintiff's  warehouse.    This  construction  seems  to  us  the  only  rea- 
sonable one  that  can  be  given  the  agreement.    As  construed  by 
the  plaintiff,  the  contract  would  amount  to  no  more  than  the  grant 
of  a  privilege  by  the  railroad  company,  in  return  for  which  the 
plaintiff  agreed  not  to  do  that  which  the  law  would  not  permit  him 
to  do  in  any  event.    Applying  the  well-settled  rule  of  construc- 
tion that;  where  the  language  of  a  contract  is  ambiguous,  that 
meaning  should  be  given  it  which  will  give  effect  to  its  terms, 
rather  than  that  which  will  render  them  ineffective,  this  construc- 
tion must  be  rejected. 
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It  is  argued  by  counsel  for  the  plaintiff  that  the  final  clause  of 
the  paragraph  of  the  contract  now  under  consideration,  to  wit, 
"where  such  damage,  injury  or  liability  is  caused  or  increased  by 
reason  of  the  use  of  the  premises  hereunder,"  is  a  limitation  on 
the  agreement  of  the  tenant  not  to  sue ;  that  the  paragraph  would 
be  complete  without  this  clause ;  and  that  the  effect  of  these  words 
was  to  restrict  the  agreement  of  the  tenant  to  such  cases  of  loss  or 
damage  as  were  caused  by  his  own  negligence.  Omitting  this 
final  clause,  the  paragraph  would  read  as  follows : 

"The  tenant  will  save  and  hold  harmless  the  company,  its 
successors  and  assigns,  from  all  damage,  injury  or  liability  that 
may  arise  from  the  destruction  or  injury  of  any  building,  improve- 
ments pr  personal  property  of  any  description,  by  fire  or  from 
any  other  cause  whatever,  whether  the  same  should  be  attribu- 
table to  the  negligence  of  the  employees  of  said  company  or  not." 

This  would  be  a  general  agreement  to  indemnify  the  company 
for  loss  of  his  property,  anywhere  or  on  any  account,  regardless 
of  whether  the  loss  was  connected  in  any  manner  with  the  trans- 
action to  which  the  contract  related.  It  is  apparent  on  the  face  of 
the  instrument  that  this  was  not  intended,  and  that  the  final  words 
of  the  paragraph  are  words  of  limitation  only  in  the  sense  that 
they  restrict  the  liability  assumed  by  the  tenant  to  such  loss  and 
damage  as  should  arise  from  the  use  of  the  "premises  hereunder" ; 
and  it  can  hardly  be  contended  that  the  words  "premises  hereun- 
der" do  not  include  equally  the  right  of  way  of  the  company  and 
the  warehouse  of  the  tenant. 

It  is  also  contended  that  the  word  "negligence,"  in  the  contract, 
unaccompanied  by  any  qualifying  word,  means  "simple  negli- 
gence"; that  the  plaintiff  did  not  undertake  under  any  circum- 
stances to  be  responsible  for  the  gross  negligence  of  the  defend- 
ant; and  that  the  jury  should  have  been  allowed  to  determine  the 
degree  of  negligence  of  which  the  defendant  was  guilty.  A  com- 
plete reply  to  this  contention  is  that  the  plaintiff  neither  alleged 
nor  proved  gross  negligence. 

Our  conclusion  is  that  the  proper  construction  was  given  to 
the  contract  by  the  court  below,  and  that  it  was  not  error  to  direct 
a  verdict  for  the  defendant. 

Judgment  affirmed.  All  the  Justices  concur,  except  Candler, 
T.,  absent,  and  Lumpkin,  J.,  not  participating. 


Stegner  v,  Chicago,  M.  &  St.  P.  Ry.  Co.  et  al. 

(Supreme  Court  of  Minnesota,  Jan.  27,  1905.) 
[102  N.  W.  Rep.  205.] 

Accident  at  Crossing  —  Contributory  Negligence  —  Open  Gates.* — 

Open  safety  gates  at  a  railroad  street  crossing  are  an  implied  assur- 

*See  extensive  note  appended  to  Sager  v.  Atchison,  etc.,  Ry.  Co. 
(Kan.),  14  R.  R.  R.  670,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  670. 
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ance  to  a  traveler  upon  the  street  that  the  tracks  may  be  safely 
crossed.  While  such  fact  does  not  relieve  him  from  exercising  ordi- 
nary care  before  going  upon  the  tracks,  yet  the  fact  must  be  taken 
into  consideration  in  determining  whether  he  exercised  such  care. 

Same— Same.— The  question  of  the  contributory  negligence  of  the 
plaintiff's  intestate  in  this  case  was  one  of  fact. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County ;  George  L.  Bunn, 
Judge. 

Action  by  Leroy  Stegner,  administrator  of  Jasper  T.  Stegner, 
against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
and  others.  From  an  order  directing  a  verdict  for  defendants  and 
denying  a  new  trial,  plaintiff  appeals.    Reversed. 

Samuel  A.  Anderson,  for  appellant. 
F.  W.  Root,  for  respondents. 

Start,  C.  J.  Action  to  recover  damages  for  the  death  of  plain- 
tiff's intestate,  Jasper  T.  Stegner,  who  was  killed  by  one  of  the 
defendant's  engines  at  a  street  crossing  in  the  city  of  Minne- 
apolis on  September  22,  1903,  about  9  o'clock  in  the  evening.  The 
trial  court,  on  the  defendant's  motion,  directed  a  verdict  for  it  on 
the  ground  that  the  intestate  was  guilty  of  contributory  negli- 
gence. The  plaintiff  appealed  from  an  order  denying  his  motion 
for  a  new  trial.  The  negligence  of  the  defendant  is  not  here  con- 
tested; hence  the  sole  question  for  our  decision  is  whether  the 
evidence,  taking  the  most  favorable  view  of  it  for  the  plaintiff, 
conclusively  shows,  as  a  matter  of  law,  that  the  intestate  was 
guilty  of  contributory  negligence. 

Evidence  was  given  on  the  trial,  although  some  of  it  was  con- 
flicting, tending  to  show :  That  the  place  of  the  accident  was  on 
the  sidewalk  on  East  Twenty-Fourth  street,  running  east  and 
west,  in  the  city  of  Minneapolis,  at  a  point  where  the  street  was 
crossed  by  the  tracks  of  the  defendant's  railroad,  five  in  number, 
running  approximately  north  and  south  across  the  street  That 
this  was  a  populous  part  of  the  city,  and  the  street  was  much  used 
day  and  night  by  pedestrians  and  teams.  That  the  defendant  was 
required  by  an  ordinance  of  the  city  to  maintain  the  usual  safety 
gates  at  this  crossing,  and  to  keep  a  flagman  there,  and  operate 
the  gates  from  7  o'clock  in  the  morning  until  midnight  of  each 
day.  That  the  defendant  erected  such  gates,  but  at  the  time  of 
the  accident  it  did  not  operate  them  after  7 :30  o'clock  in  the  even- 
ing, nor  did  it  have  a  flagman  at  the  crossing.  That  at  the  time  of 
the  accident  two  safety  gates  on  each  side  of  the  tracks,  with 
lighted  lanterns  at  the  top  of  each,  were  raised.  That  there  was  a 
large  electric  arc  light  burning,  suspended  in  the  middle  of  the 
street,  IS  feet  west  of  the  west  track,  and  about  IS  feet  high, 
lighting  the  crossing ;  but  the  night  was  dark,  and  it  was  difficult 
to  see  up  the  track  north  so  as  to  discern  an  object  more  than 
from  60  to  100  feet  away.  That,  so  far  as  known,  the  intestate 
was  a  stranger  to  the  locus  in  quo,  and  was  first  seen  about  9 
o'clock  in  the  evening  going  east  on  the  sidewalk,  on  the  north 
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side  of  the  street,  at  a  point  on  the  first  or  westerly  track. 
Whether  he  stopped  and  looked  and  listened  before  stepping  on 
this  track  does  not  appear  by  any  direct  evidence,  but  he  walked 
across  the  track,  and  before  he  stopped  he  looked  up  and  down. 
He  stopped  on  the  third  track,  counting  from  the  west.  Just  then 
a  train  coming  from  the  south,  running  some  10  miles  an  hour, 
on  the  fourth  track,  came  upon  the  crossing.  That  the  intestate 
stood  on  the  third  track,  waiting  for  the  train  to  pass,  while  a  wit- 
ness who  saw  him  took  20  steps  (a  matter  of  some  10  or  15 
seconds),  when  he  was  struck.  That  it  was  the  noise  made  by  the 
train,  and  the  sight  of  it,  that  caused  him  to  stop  where  he  did,  to 
avoid  being  hit  by  it.  That,  while  so  standing  on  the  track,  an 
en^ne  coming  from  the  north,  and  running  backwards  over  the 
crossing,  with  no  headlight  on  the  end  towards  the  intestate, 
struck  and  killed  him.  That  this  engine  was  running,  without 
giving  any  signal  or  warning  of  its  approach,  at  a  rate  of  speed 
which  carried  it  from  80  to  100  feet  after  the  intestate  was  hit. 
That  the  bell  of  the  train  coming  from  the  south  was  ringing  at 
the  time.  Further,  by  reason  of  obstructions,  the  intestate  could 
not  see  the  approach  of  the  train  from  the  south  until  he  was 
right  at  the  crossing. 

Assuming,  for  the  purpose  of  this  decision  only,  the  facts  which 
the  evidence  tends  to  establish,  we  are  of  the  opinion  that  reason- 
able men  might  differ  honestly  as  to  the  conclusion  to  be  drawn 
from  them  as  to  the  question  of  the  contributory  negligence  of 
the  intestate.  Therefore  we  hold  that  it  was  a  question  of  fact 
for  the  jur^^  It  is  quite  clear  that  the  question  whether  he  was 
guilty  of  contributory  negligence  by  reason  of  anything  which 
he  did  or  omitted  to  do  after  he  was  actually  upon  the  crossing  is 
one  of  fact,  for  he  was  then  in  a  position  of  peril,  whether  he  re- 
traced his  steps  or  stood  still.  He  was  then  confronted  with  the 
emei^ency  of  two  engines  approaching  the  crossing  from  opposite 
directions  at  practically  the  same  time.  The  time,  place,  and  en- 
vironment of  the  accident  were  well  calculated  to  distract  the  at- 
tention of  the  intestate,  and  to  disturb  his  judgment.  The  pivotal 
question,  then,  is  whether  he  was  guilty  of  contributory  negli- 
gence in  going  upon  the  crossing  under  the  circumstances  under 
which  he  did  go.  The  raised  safety  gates  are  an  important  factor 
in  the  solution  of  this  question.  The  intestate  had  a  right  to  as- 
sume that,  until  his  senses  advised  him  to  the  contrary,  the  de- 
fendant had  not  negligently  left  the  safety  gates  open,  and  also 
to  assume  that  such  raised  gates  were  not  false  signals  luring  him 
into  a  death  trap.  Such  gates  were  an  implied  assurance  to  him 
that  the  tracks  upon  the  street  might  be  safely  crossed.  While 
he  was  not  relieved  by  this  fact  from  exercising  ordinary  care  be- 
fore going  upon  the  tracks,  yet  he  was  not  required  to  exercise 
the  same  vigilance  that  would  have  been  required  of  him  if  there 
had  been  no  open  gates.  The  fact  that  thev  were  standing  open 
must  be  taken  into  consideration  in  determining  whether  he  exer- 
cised due  care  under  the  circumstances  of  this  case.  Woehrle  z' 
Ry.  Co.,  82  Minn.  165,  84  N.  W.  791,  52  L.  R.  A.  348 ;  Wilson  v. 
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Ry.  "o.,  18  R.  I.  491,  29  Atl  258;  2  Thompson  on  Negligence,  § 
1613.  In  the  case  last  cited  it  is  said :  *'The  authorities  are  nu- 
merous (the  only  cases  to  the  contrary  that  have  come  to  our  at- 
tention being  cases  in  Pennsylvania),  that  open  gates,  or  the  ab- 
sence of  the  usual  signals  of  an  approaching  train  or  engine,  are 
implied  assurances  that  no  train  or  engine  is  approaching  the 
crossing  with  intent  to  cross  the  street,  upon  which  travelers  on 
the  street  have  a  right  to  rely,  and  that,  if  a  traveler  on  the  street 
be  injured  while  crossing  the  railroad  in  such  circumstances,  the 
question  whether  he  was  guilty  of  contributory  negligence  is  for 
the  jury."  Now,  it  does  not  conclusively  appear  from  the  undis- 
puted evidence  in  this  case  that  the  intestate,  before  he  went  upon 
the  crossing,  knew,  or  might  have  known  by  the  exercise  of  ordi- 
nary care,  that,  notwithstanding  the  gates  were  open,  a  train  was 
about  to  cross  the  street,  for  there  is  evidence  tending  to  show  that 
his  view  was  obstructed  until  he  got  upon  the  crossing.  Even  if 
he  might  have  heard  a  train  coming,  it  cannot  be  held,  as  a  matter 
of  law,  that  he  must  have  known  that  it  was  going  to  cross  the 
street  before  the  gates  were  closed.  It  follows  that  the  question 
whether  he  failed  to  exercise  ordinary  care  under  the  circum- 
stances of  this  particular  case,  which  the  evidence  tends  to  estab- 
lish, was  Qne  of  fact  for  the  jury. 
Order  reversed  and  a  new  trud  granted. 


Li:icoLN  Traction  Co.  v.  Heller. 

(Supreme  Court  of  Nebraska,  June  9,  1904.) 
[100  N.  W.  Rep.  197.] 

Proximate  Cause — Question  for  Jury. — Where  the  proximate  cause 
of  an  injury  depends  upon  a  state  of  facts  from  which  different  minds 
wight  reasonably  draw  different  inferences,  it  is  a  proper  question 
for  the  consideration  of  a  jury. 

Violation  of  Statutory  or  Municipal  Regulations — Right  of  Action.* 
— The  violation  of  any  statutory  or  valid  municipal  regulations  estab- 
lished for  the  purpose  of  protecting  persons  or  property  from  injury 
is  of  itself  sufficient  to  prove  such  a  breach  of  duty  as  will  sustain 
a  private  action  for  negligence,  if  the  other  elements  of  actionable 
negligence  concur,  Omaha  Street  Railway  Company  v.  Duvall,  58 
N.  W.  531,  40  Neb.  29,  followed  and  approved. 

Carriers  of  Passengers — Degree  of  Care.f — Street  railway  companies 
are  common  carriers  of  passengers.  As  such  they  are  bound  to  exer- 
cise, for  the  safety  of  their  patrons,  more  than  ordinary  care.  They 
are  required  to  exercise  the  utmost  skill,  diligence,  and  foresight 
consistent   with   the    business   in    which    they   are   engaged,    and    are 

♦For  the  authorities  in  this  series  on  the  subject  of  the  violation  of 
ordinances  regulating  the  running  of  street  cars  as  negligence,  see 
foot-notes  appended  to  Memphis  St.  Ry.  Co.  v.  Haynes  (Tenn.), 
13  R.  R.  R.  384,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  384. 

tSee  foot-note  appended  to  Palmer  v.  Warren  St.  Ry.  Co.  (Pa.), 
10  R.  R.  R.  597,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  597;  foot-note  appended 
to  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Parks  (Tex.),  11  R. 
R.  R.  688,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  688. 
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liable  for  the   slightest   negligence.     Lincoln   Street   Railway   Co.  v^ 
McClellan,  74  N.  W.  1074,  54  Neb.  672,  69  Am.  St.  Rep.  736,  fonowed, 

and  approved. 

Same— Presumption  of  Ncgligcncc4— The  law  presumes  that  one 
injured  while  being  transported  by  a  common  carrier  was  injured' 
in  consequence  of  the  latter's  negligence,  and  to  escape  liability  it. 
must  show  that  it  has  discharged  the  full  measure  of  its  legal  duty,, 
and  was  in  no  wise  to  blame  for  the  accident,  unless  defendants 
negligence  contributed  thereto.  Lincoln  Street  Railway  Co.  v,  Mc- 
Clellan, 74  N.  W.  1074,  54  Neb.  672,  69  Am.  St.  Rep.  736. 

Verdict.— Action  of  the  trial  court  in  refusing  to  enter  judgment  on 
a  verdict  not  agreed  to  by  all  of  the  jury  is  correct. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Error  to  District  Court,  Lancaster 
County ;  Cornish,  Judge. 

Action  by  Lucy  A.  Heller,  administratrix  of  Thomas  C.  Heller, 
against  the  Lincoln  Traction  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

Clark  &  Allen,  for  plaintiff  in  error. 
Burr  &  Spencer,  for  defendant  in  error. 

Oldham^  C.  Plaintiff,  as  administratrix  of  the  estate  of 
Thomas  C.  Heller,  sued  the  defendant,  the  Lincoln  Traction  Com- 
pany, alleging  that,  through  the  negligence  of  the  defendant, 
Thomas  C.  Heller  was  killed  while  being  transported  as  a  pas- 
senger on  the  defendant's  car.  The  negligence  charged  in  plain- 
tiff's petition,  briefly  summarized,  is :  That  there  was  no  conductor 
on  the  car  at  the  time  deceased  was  injured ;  that  the  car  was 
overheated :  that  the  folding  gate  on  the  left  side  of  the  front  plat- 
form was  open ;  that  the  car  was  not  provided  with  proper  guards 
and  fenders,  was  not  a  car  of  the  latest  patterns,  and  was  being 
operated  in  violation  of  the  provisions  of  a  city  ordinance  of  Lin- 
coln :  that  plaintiff's  intestate,  while  riding  on  the  car,  became  sick 
with  vertigo,  and  in  attempting  to  leave  the  car  fell  from  the  front 
platform,  and  was  killed,  because  of  the  dangerous  and  improper 
construction  of  the  car.  Defendant's  answer  was  in  substance  a 
general  denial  and  plea  of  contributory  negligence.  On  issues 
thus  joined  there  was  a  trial  to  the  jury,  and  verdict  for  plaintiff 
for  $700,  judgment  on  the  verdict,  and  defendant  brings  error  to 
this  court. 

The  first  question  called  to  our  attention  in  the  brief  of  defend- 
ant company  is  that  the  evidence  is  not  sufficient  to  sustain  the 
judgment.  This  contention  has  necessitated  a  careful  review  of  a 
lengthy  bill  of  exceptions,  in  which  we  find  competent  evidence 
introduced  by  plaintiff  tending  to  show  the  following  material 

{See  foot-note  appended  to  Fitch  v.  Mason  City  &  C.  L.  Traction 
Co.  (Iowa).  12  R.  R.  R.  451,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  451; 
Indianapolis  St.  Ry.  Co.  v.  Schmidt  (Tnd.),  12  R.  R.  R.  439,  35  Am. 
&  Eng.  R.  Cas..  N.  S.,  439;  Thurston  v.  Detroit  United  Ry.  Co. 
(Mich.),  12  R.  R.  R.  434,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  434;  Cronk 
f-  Wabash  R.  Co.  (Iowa),  12  R.  R.  R.  429,  35  Am.  &  Eng.  R.  Cas., 
X.  S.,  429. 

17  R  R  R-24 
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facts  bearing  on  the  cause  of  the  injury :  About  6  o'clock  on  the 
•evening  of  the  accident,  plaintiff's  intestate  entered  defendant's 
street  car  at  Eleventh  and  O  streets,  presumably  intending  to  go 
to  his  residence  in  the  southeastern  portion  of  the  city.  The  car 
was  being  operated  by  a  motorman,  without  a  conductor,  and 
fares  for  the  passage  were  deposited  in  a  box  at  the  end  of  the 
car,  arranged  for  that  purpose.  After  the  deceased  entered  the 
car  he  sat  down  for  a  few  minutes,  and  when  the  car  had  gone 
near  to  C  and  Fourteenth  streets  he  arose  and  rung  the  bell,  pre- 
sumably to  have  the  car  stopped  for  the  purpose  of  permitting 
him  to  "alight.  Plaintiff's  testimony  tended  to  show  that  the  de- 
ceased had  suffered  from  a  sunstroke  some  time  before  the  in- 
jury, and  that  when  overheated  he  was  subject  to  dizziness,  and 
sometimes  to  vertigo.  Two  of  the  passengers  on  the  car  noticed 
that  deceased  appeared  to  walk  unsteadily  from  the  car  when  he 
approached  the  forward  door.  The  motorman  was  checking  the 
car  in  obedience  to  the  signal,  preparatory  to  stopping  it  at  the 
Fourteenth  street  crossing,  when  the  accident  occurred.  When 
deceased  stepped  on  the  platform  of  the  car,  according  to  the  evi- 
dence of  those  who  saw  the  accident,  he  reeled  and  pitched  for- 
ward to  the  ground.  His  clothing  was  caught  by  either  the  prcH 
jecting  hub  or  the  oil  can  on  the  side  of  the  car,  and  he  was 
drawn  along  the  rail  on  the  track  for  probably  20  feet,  where  he 
was  picked  up  with  his  skull  crushed,  and  most,  if  not  all,  of  his 
ribs  broken.  Plaintiff's  evidence  showed  that  the  car  operated  by 
defendant  company  was  an  old  horse  car  that  had  been  recon- 
structed into  an  electric  car,  and  that  the  car  was  what  one  of 
their  witnesses  called  a  "bobtailed"  car ;  that  is,  it  was  shorter  and 
narrower  than  a  modern  car  constructed  for  electric  lines;  that 
the  wheels  of  the  car  projected  even  with  and  beyond  the  sides  of 
the  car.  A  platform  had  been  built  out  at  each  end  of  the  car 
when  it  had  been  reconstructed,  causing  the  ends  to  project  be- 
yond the  wheels  under  the  car,  which  gave  it  an  unsteady  and 
rocking  motion.  It  was  in  evidence,  without  dispute,  that  there 
were  no  fenders  at  the  end  of  the  car,  and  no  wire  netting  or  other 
guards  at  the  sides  to  protect  the  machinery  underneath.  Evi- 
dence was  also  introduced  on  the  part  of  plaintiff  tending  to  show 
that  the  car  was  in  no  sense  one  of  modem  construction,  but,  on 
the  contrary,  that  it  lacked  many  of  the  essential  appliances  for 
public  safety  which  were  in  common  use  by  electric  street  rail- 
ways at  the  present  day.  An  ordinance  regulating  street  rail- 
ways of  the  city  of  Lincoln,  duly  enacted  in  1898,  was  introduced, 
which  provided  as  follows :  "The  cars  shall  be  of  the  latest  pat- 
tern and  provided  with  suitable  guards  or  fenders,  and  at  night 
a  headlight  shall  be  fixed  to  the  front  dash,  or  upon  the  roof 
thereof,  and  each  car  shall  be  operated  by  a  competent  and  skilled 
motorman,  and  also  at  such  times  and  places  as  shall  be  required 
for  the  safety  of  the  public,  and  passengers  upon  said  cars,  by  a 
conductor;  and  said  cars  shall  not  be  propelled  at  a  dangerous 
rate  of  speed.  The  motorman  and  conductor  as  the  case  shall  be 
in  charge  of  said  cars,  shall  at  all  times  be  prepared  to  make 
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change  to  an  amount  not  to  exceed  two  dollars."  The  allegations 
with  reference  to  the  car  being  overheated,  and  with  reference  to 
defendant's  negligence  in  not  closing  the  gate  on  the  front  end  of 
the  car,  were  taken  from  the  jury  by  the  trial  court ;  and  the  cause 
was  submitted  on  the  question  of  defendant's  negligence  in  the 
construction  of  the  car,  and  its  failure  to  provide  a  conductor  as 
well  as  a  motorman  for  its  operation.  In  support  of  the  allega- 
tions of  the  petition  as  to  the  necessity  of  a  conductor,  evidence 
was  introduced  tending  to  show  that  the  car  passed  along  the 
streets  on  which  there  was  a  large  amount  of  travel,  and  particu- 
larly so  at  the  hour  at  which  plaintiff's  intestate  entered  the  car. 
In  opposition  to  this,  defendant  interposed  testimony  tending  to 
show  that  the  car  in  use  was  one  of  a  pattern  frequently  used  on 
modem  electric  railways,  and  that  plaintiff  was  under  the  in- 
fluence of  intoxicating  liquor  at  the  time  of  the  injury,  and  also 
that  the  presence  or  absence  of  a  conductor  on  the  car  was  in  no 
wise  connected  with  the  injury.  After  a  careful  examination  of 
the  record  in  this  case,  we  are  convinced  that  the  question  as  to 
w^hether  or  not  the  car  in  which  deceased  was  riding  was  properly 
constructed  and  protected  by  modem  fenders  and  guards  was, 
under  the  testimony  offered,  a  proper  question  for  the  determina- 
tion of  the  jury. 

The  question  as  to  whether  the  absence  of  wire  netting,  fenders, 
and  guards  around  the  car  was  the  proximate,  or  only  a  remote, 
cause  of  the  injury,  was  one  depending  on  a  state  of  facts  from 
which  different  minds  might  reasonably  have  drawn  different  in- 
ferences, and,  under  a  well-established  rule  of  this  court,  a  proper 
question  to  be  left  to  the  jury.  Omaha  Street  Railway  Co.  v, 
Loehneisen,  40  Neb.  37,  58  N.  W.  535.  It  seems  to  us  that  the 
question  of  the  presence  or  the  absence  of  a  conductor  on  the  car 
at  the  time  of  the  injury  is  likewise  one  from  which  different  in- 
ferences might  have  been  drawn  by  fair  and  reasonable  minds. 
This  conclusion  is  well  illustrated  by  the  arguments  of  the  learned 
counsel  for  the  contending  parties  in  the  case  at  bar.  It  is  claimed 
by  counsel  for  the  company  that  the  presence  of  the  conductor  on 
the  car,  if  one  had  been  there,  could  have  made  no  difference  to 
the  protection  thrown  around  the  deceased ;  that  if  such  an  em- 
ployee had  been  on  the  car  he  would  have  been  on  the  rear-end 
platform,  waiting  to  assist  passengers  to  alight  or  to  enter  the 
car,  when  the  Fourteenth  street  crossing  was  reached,  and  would 
not  have  had  his  attention  directed  to  deceased  as  a  passenger 
needing  special  assistance  in  alighting  from  the  car.  On  the  con- 
trary, it  is  urged  by  counsel  for  the  administratrix  that,  if  a  con- 
ductor had  been  on  the  car  and  doing  his  duty,  he  could  not  have 
helped  taking  notice  of  the  fact  that  the  deceased  was  a  sick  man 
who  needed  assistance  in  alighting  from  the  car,  and  that  it  is 
the  duty  of  the  street  railway  to  protect  sick  and  afflicted  people, 
whom  they  have  accepted  as  passengers,  with  such  extra  care  as 
their  condition  reasonably  requires.  This  illustrates  how  dif- 
ferent minds  may  draw  different  conclusions  from  a  fact  which 
might  or  might  not  be  a  contributing  cause  to  this  injury.   Again, 
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the  ordinance  of  the  city,  introduced  in  evidence,  required  a  con- 
ductor, as  well  as  a  motorman,  to  be  provided  wherever  the  neces- 
sity of  public  travel  required  it,  and  this  court  has  laid  down  the 
rule  in  Omaha  Street  Railway  Co.  v.  Duvall,  40  Neb.  29,  58  N. 
W.  531,  that  "the  violation  of  any  statutory  or  valid  municipal 
regulations  established  for  the  purpose  of  protecting  persons  or 
property  from  injury  is  of  itself  sufficient  to  prove  such  a  breach 
of  duty  as  will  sustain  a  private  action  for  negligence,  if  the  other 
elements  of  actionable  negligence  concur." 

Complaint  is  next  urged  against  the  action  of  the  trial  court  in 
giving  paragraphs  5  and  6  of  instructions  of  the  court,  on  its  mo- 
tion, which  are  as  follows : 

"When  the  plaintiff  has  shown  that  the  deceased  met  with  an 
injury  while  being  transported  by  the  defendant,  and  plaintiff  has 
sustained  damages  thereby,  then  the  burden  of  proof  is  upon  the 
defendant  to  prove,  by  a  preponderance  of  the  evidence,  that  it 
was  not  guilty  of  negligence,  the  proximate  cause  of  his  death. 
This  is  true,  unless  the  plaintiff's  own  testimony  shows  negli- 
gence upon  the  part  of  the  deceased,  contributing  to  his  death,  as 
a  proximate  cause  thereof. 

"The  burden  of  proof  is  upon  the  plaintiff  to  prove,  by  a  pre- 
ponderance of  the  evidence,  the  other  allegations  of  its  petition — 
that  the  deceased  received  injuries  while  being  transported  by  the 
defendant  company,  resulting  in  his  death ;  that  by  reason  thereof 
the  plaintiff  has  sustained  pecuniary  damages  as  alleged  in  the 
petition ;  and  the  amount  of  such  damage,  if  any." 

It  is  urged  that  these  instructions  erroneously  shifted  the  bur- 
den of  proof  on  the  defendant  to  show  contributory  negligence 
when  the  fact  of  the  injury  had  been  established.  It  seems  to  us, 
however,  that  these  instnictions  are  fully  supported  by  the  doc- 
trine announced  in  Lincoln  Street  Railway  Co.  v,  McClellan,  54 
Neb.  672,  74  N.  W.  1074,  69  Am.  St.  Rep.  736,  wherein  Sullivan, 
J.,  speaking  for  the  court,  said:  "It  is  settled  by  the  decisions 
of  this  court  that  street  railway  companies  are  common  carriers 
of  passengers.  As  such  they  are  bound  to  exercise,  for  the  safety 
of  their  patrons,  more  than  ordinary  care.  They  are  required  to 
exercise  the  utmost  skill,  diligence,  and  foresight  consistent  with 
the  business  in  which  they  are  engaged,  and  are  liable  for  the 
slightest  negligence.  This  is  the  liability  imposed  by  the  common 
law  on  all  carriers  of  passengers  for  hire.  The  law  presumes  that 
one  injured  while  being  transported  by  a  common  carrier  was  in- 
jured in  consequence  of  the  latter 's  negligence,  and  to  escape  lia- 
bility it  must  show  that  it  has  discharged  the  full  measure  if  its 
legal  duty,  and  was  in  nowise  to  blame  for  the  accident." 

It  is  last  urged  that  the  district  court  erred  in  not  entering 
judgment  on  the  first  verdict  returned  by  a  jury  in  this  case  in  the 
lower  court.  The  facts  underlying  this  contention  are  that,  when 
the  case  was  first  called  for  trial  in  the  district  court,  a  jury  was 
impaneled,  testimony  was  offered,  and  arguments  delivered  by 
counsel,  and  the  jury  instructed  and  directed  to  return  a  sealed 
verdict  in  the  morning.    When  the  jury  returned  in  the  morning, 
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the  foreman  passed  up  a  general  verdict,  with  answers  to  special 
findings  submitted  by  the  court.  When  the  verdict  and  answers 
to  the  special  findings  were  read,  the  court  asked  the  jury  if  the 
verdict  and  special  findings  "was  the  verdict  of  you  all."  One  of 
the  jurj-men  answered  in  substance  that  it  was  not  his  verdict,  and 
that  he  di^  not  agree  to  the  special  findings.  The  court  thereupon 
gave  additional  instructions  to  the  jury,  and  directed  them  to  re- 
turn to  their  room  for  further  deliberation.  After  lengthy  delib- 
eration the  jury  reported  that  it  was  unable  to  agree,  and  was  dis- 
charged. Later  in  the  same  term  another  jury  was  drawn,  and 
the  trial  proceeded  anew.  Counsel  for  the  defendant  company 
do  not  cite  us  to  any  legal  principle,  and  certainly  to  no  section 
of  the  statute,  that  was  violated  in  refusing  to  receive  the  first 
verdict,  when  one  of  the  jurors  answered  that  such  was  not  his 
verdict.  In  fact,  the  court  did  just  what  section  290  of  the  Code 
of  Civil  Procedure  directs  it  to  do  when,  on  a  poll  of  the  jury,  one 
member  answers  in  the  negative. 

Finding  no  reversible  error  in  the  record,  we  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Letton,  C,  concurs.    Ames,  C,  not  sitting. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  affirmed. 


St.  Louis  Southwestern  Ry.  Co.  of  Texas  v,  Shiflet  et  al. 

(Supreme  Court  of  Texas,  Dec.   12,  1904.) 
[83  S.  W.  Rep.  677.] 

Licensees— Use  of  Track  for  Pathway.*— Persons  who,  without 
the  express  or  implied  permission  of  a  railroad  company,  habitually 
use  its  track  as  a  convenience  in  passing  from  one  point  to  another, 
do  not  become  licensees. 

Same — Same. — Permission  of  a  railroad  company  for  persons  to 
use  its  track  as  a  convenience  in  passing  from  one  point  to  another 
cannot  be  implied  from  the  mere  fact  that  persons  are  accustomed  to 
use  the  track  as  a  pathway  without  objection  on  the  part  of  the 
railroad. 

Use  of  Track  for  Pathway — Permission — Authority  of  Employees — 
Presumptions.^— There  is  no  presumption  that  the  servants  of  a  rail- 
road company  who  operate  its  trains  have  authority  to  grant  permis- 
sion for  persons  to  use  its  tracks  as  a  pathway  for  convenience  in 
passing  from  one  point  to  another. 

Accident  on  Track  —  Contributory  Negligence  —  Use  of  Track  as 
Pathway— Liability. — Where  the  death  of  a  person  resulting  from 
wing  struck  by  a  train  is  due  to  the  contributory  negligence  of  the 
deceased  in  going  and  remaining  on  the  railroad  track,  the  mere  fact 
that  persons  were  accustomed  to  walk  on  the  track  at  the  place  where 
and  time  when  the  accident  occurred  has  no  tendency  to  establish 
the  railroad  company's  liability. 

*For  the  authorities  in  this  series  on  the  question  as  to  who  are, 
and  are  not,  licensees  on  railroad  tracks  or  premises,  see  foot-notes 
appended  to  Booth  v.  Union  Terminal  Ry.  Co.  (Iowa),  14  R.  R.  R. 
^68,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  768. 
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Certified  Questions  from  Court  of  Civil  Appeals  of  Fifth  Su- 
preme Judicial  District. 

Action  by  F.  A.  Shiflet  and  another  against  the  St  Louis 
Southwestern  Railway  Company  of  Texas.  From  a  judgment  for 
plaintiff,  defendant  appealed  to  the  Court  of  Civil  Appeals.  On 
certified  questions. 

See  81  S.  W.  524. 

£.  B.  Perkins,  Frost  &  Neblett,  and  Lewis  Carpenter,  for  ap- 
pellant. 
Richardson,  Watkins  &  Miller,  for  appellees. 

Gaines,  C.  J.  This  is  a  certified  question.  The  statement  and 
questions  are  as  follows : 

"(1)  Appellees  sued  the  railway  company,  appellant,  to  re- 
cover damages  alleged  to  have  resulted  to  them  from  the  death  of 
their  minor  son,  Thomas,  through  the  alleged  negligence  of  ap- 
pellant's employees.  Defendant  pleaded  contributory  negligence 
of  Thomas  Shiflet,  the  minor  son.  Judgment  was  rendered  for 
appellees.  The  case  has  been  tried  four  times  in  the  district  court. 
This  is  the  third  time  it  has  been  before  the  Courts  of  Civil  Ap- 
peals, and  once  passed  upon  by  the  Supreme  Court.  94  Tex,  131, 
58  S.  W.  945. 

"Thomas  Shiflet  was  killed  at  night  by  being  run  over  by  one 
of  appellant's  trains  at  a  point  on  the  track  where  it  was  com- 
monly used  by  pedestrians.  Except  as  to  some  additional  evi- 
dence showing  that  the  track  was  used  by  pedestrians  at  night, 
the  facts  are  the  same  as  those  passed  upon  by  the  Supreme  Court 
in  Ry.  v.  Shiflet,  54  Tex.  131,  58  S.  W.  945,  and  reference  is  here 
made  to  said  case,  where  the  facts  are  fully  stated,  and  same  is 
made  a  part  of  this  statement.  At  a  former  day  of  this  term  of 
court  we  reversed  and  remanded  the  cause,  but  it  is  still  pending- 
on  rehearing. 

"One  of  die  grounds  for  reversal  was  that  the  court  erred  in 
submitting  to  the  jury  the  question  whether  or  not  Thomas 
Shiflet  was  of  sufficient  intelligence  and  discretion  to  understand 
and  appreciate  the  danger  of  being  on  the  railroad  track  at  the 
time  and  place  of  the  injury.  This  holding  was  based  on  the  de- 
cision of  the  Supreme  Court  in  this  case  on  a  former  appeal.  94 
Tex.  131,  58  S.  W.  945.  The  appellees,  on  rehearing,  contend 
that  this  'court  erred  in  construing  the  law  of  this  case  as  set  out 
in  the  opinion  of  the  Supreme  Court  of  this  state  (volume  94,  p. 
131),  in  this:  The  law  of  the  case  as  therein  set  out  is  expressly 
based  on  the  assumption  by  that  court  that  the  deceased  was  not 
of  right  upon  the  track,  and  was  not  there  as  a  licensee,  at  the 
time  of  his  death,  but  was  in  the  position  of  a  trespasser  from  the 
first  entry  upon  the  track,  whereas  the  trial  court,  in  his  charge 
on  the  last  trial  of  this  case,  refused  to  subrhit  any  question  for 
the  determination  of  the  jury,  or  to  be  in  any  way  considered  by 
them,  unless  they  first  found  that  the  deceased  was  of  right,  and 
not  a  trespasser,  upon  the  defendant's  railway  at  place  he  was 
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killed;  the  Supreme  Court  in  said  opinion  having  held  that  the 
original  petition  presented  a  sufficient  allegation  upon  that  issu^ 
and  that  it  was  an  affirmable  proposition,  had  the  same  been  sub- 
mitted on  trial  at  that  time  to  the  jury.'  The  court  charged  the 
jury  as  follows :  *  *  *  'Ordinarily  every  person  who  goes  upon 
or  remains  upon  a  railroad  track,  except  at  a  public  crossing,  is  a 
trespasser,  and  as  such  assumes  the  risk  of  being  injured  or  killed, 
and  neither  he  nor  any  other  person  can  recover  damages  there- 
for. This  general  rule  is  subject  to  the  following  qualification : 
If  the  testimony  shows  that  the  part  of  the  track  at  the  place 
where  Thomas  Shiflet  was  run  over  had  been  habitually  used  by 
pedestrians  as  a  common  pathway,  and  had  been  so  used  for  such 
a  length  of  time  that  the  employees  of  the  defendant  company 
knew  or  ought  to  have  known  of  such  common  use  for  foot  travel- 
ers, then  it  became  the  duty  of  the  defendant  company's  em- 
ployees to  use  such  care  and  keep  such  a  lookout  for  persons 
walking  along  such  pathway  as  a  person  of  ordinary  prudence 
would  have  used,  having  in  view  the  increased  danger  to  a  per- 
son traveling  along  said  pathway  by  reason  of  the  common  use  of 
the  same  by  foot  travelers,  and  having  in  view  the  time  of  day 
or  night  when  the  presence  of  travelers  might  be  anticipated.  A 
failure  to  use  such  degree  of  care  would  be  negligence.  If  you 
believe  that  under  the  circumstances  of  this  case,  and  the  forego- 
ing part  of  this  charge,  Thos.  Shiflet  was  not  guilty  of  contribu- 
tor}' negligence  in  being  upon  the  railroad  trade  at  the  time  and 
place  where  he  was  run  over,  and  that  he  was  on  the  pathway  in 
the  track  at  the  time  of  the  accident,  and  that  he  was  not  guilty 
of  negligence  in  failing  to  discover  the  approaching  train,  and  if 
you  further  believe  that  the  employees  of  the  defendant  company 
were  guilty  of  negligence  in  failing  to  see  said  Thomas  Shiflet, 
and  in  failing  to  stop  the  train  or  otherwise  avoid  running  over 
him,  and  that  such  failure  was  negligence,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  death  of  said  Thos.  Shiflet, 
and  that  said  Thos.  Shiflet's  negligence  did  not  contribute  to  his 
being  run  over,  then  you  shall  find  for  the  plaintifTs.  On  the 
other  hand,  if  said  Thos.  Shiflet  was  asleep  upon  the  railroad 
track,  and  if  he  had  mind  and  capacity  enough  to  know  and  real- 
ize that  it  was  dangerous  to  go  to  sleep  upon  a  railroad  track, 
and  that  trains  might  come  along  and  injure  him,  and  if  his  going 
to  sleep  upon  the  track  (if  he  did  so)  was  negligence  which 
caused  or  contributed  to  cause  his  being  run  over  and  killed,  then 
the  plaintiffs  have  no  right  to  recover,  and  in  such  case  you  will 
find  for  the  defendant  company.  *  *  *'  [The  Court  of  Civil 
Appeals  sets  out  the  charge  in  full,  but  we  have  omitted  such 
portions  thereof  as  have  no  bearing  upon  the  questions  certified.] 
"Question  1.  Did  the  trial  court  err  in  submitting  to  the  jury 
the  question  whether  or  not  Thomas  Shiflet  was  of  sufficient  in- 
telligence and  discretion  to  understand  and  appreciate  the  danger 
of  being  on  the  railroad  track  at  the  time  and  place  of  the  injury ; 
in  other  words,  did  the  submission  of  the  question  as  to  his  being 
rightfully  on  the  track  authorize  the  charge  or  render  it  harmless  ? 
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"(2)  On  the  trial  the  court  permitted  the  introduction  of  testi- 
mony to  the  effect  that  Thomas  Shiflet  did  not  have  sufficient 
intelligence  to  appreciate  and  realize  that  if  he  sat  down  upon 
the  track  while  weary  and  tired  at  night  he  might  go  to  sleep,  and 
also  in  submitting  that  as  an  issue  to  the  jury. 

"Question  2.  Was  this  evidence  admissible  in  view  of  the 
holding  in  Ry.  v.  Shiflet,  94  Tex.  131,  58  S.  W.  945?" 

We  are  of  opinion  that  the  Court  of  Civil  Appeals  came  to  the 
correct  conclusion  upon  the  first  question  certified  in  the  disposi- 
tion first  made  by  them  of  the  case.  So  far  as  that  question  is 
concerned,  we  are  unable  to  see  that  the  case  as  now  presented  in 
the  Court  of  Civil  Appeals  is  in  any  respect  materially  different 
from  the  case  there  presented  upon  the  former  appeal,  and  in 
which  we  granted  a  writ  of  error,  and  reversed  the  judgment  and 
remanded  the  cause.  We  find  no  intimation  in  our  opinion  then 
delivered  that  the  ruling  would  have  been  different  had  it  been 
shown  that  persons  were  accustomed  to  walk  upon  the  track  of 
the  defendant  company  in  the  nighttime ;  nor  do  we  see  any  valid 
reason  why  such  a  distinction  should  be  made.  We  do  not 
understand  that  persons  become  licensees,  who,  without  the 
express  or  implied  permission  of  a  railroad  company,  habitually 
use  its  track  as  a  convenience  in  passing  from  one  point  to  an- 
other. There  was  no  express  permission  shown  in  this  case,  nor 
do  we  think  such  permission  can  be  implied  from  the  mere  fact 
that  persons  were  accustomed  to  use  the  track  as  a  pathway  with- 
out objection  on  part  of  the  defendant  company.  That  no  benefit 
could  accrue  to  it  from  such  use  is  apparent.  On  the  contrar}-, 
it  is  but  reasonable  to  suppose  that  the  presence  of  persons  walk- 
ing on  the  track  would  be  calculated  to  interfere  with  the  opera- 
tion of  the  trains,  and  would  therefore  be  objectionable.  A  rail- 
road company  has  no  practicable  means  of  preventing  a  use  of  this 
character.  It  would  require  a  small  army  to  picket  a  long  line  of 
railroad  to  prevent  trespasses  upon  it.  Trespassers  cannot  be 
prosecuted  for  the  wrong,  for  it  is  not  a  penal  offense  under  our 
law.  A  license,  whether  express  or  implied,  must  proceed  from 
the  fact  of  some  one  having  authority  to  grant  it ;  and  we  think, 
in  the  absence  of  proof,  it  should  not  be  presumed  that  the  serv- 
ants of  a  railroad  company  who  operate  its  trains  have  such 
authority.  Therefore  we  are  of  opinion  that  a  license  should  not 
be  implied  from  the  mere  fact  that  persons  were  accustomed 
to  use  the  track  as  a  passway,  or  from  the  further  fact  that  the 
conductor  or  engineer  knew  of  such  custom.  It  is  true  that  this 
court  has  held  that  it  is  the  duty  of  the  servants  of  a  railroad 
company  operating  a  traiii  along  its  road  to  keep  a  lookout  for 
persons  along  its  track,  and  to  use  proper  precaution  to  avoid 
inflicting  injury^  upon  them.  But  this  is  not  upon  the  ground 
that  they  are  licensees,  but  for  the  reason  that  they  may  be 
expected  to  be  there.  This  is  especially  applicable  when  the  use 
of  the  track  as  a  pathway,  either  along  or  across  it,  has  become 
so  common  as  to  apprise  the  company  of  the  probable  presence  of 
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trespassers,  and  of  the  danger  of  not  keeping  a  lookout  to  dis- 
cover thir  presence. 

Ikit  this  is  somewhat  of  a  digression  from  the  point  under 
consideration.  Neither  was  the  question  of  license,  nor  the  duty 
of  keeping  a  lookout,  discussed  in  the  opinion  delivered  by  us 
upon  the  writ  of  error.  The  case  was  determined  upon  the 
point  that,  even  if  the  company's  servants  were  negligent  in 
failing  to  keep  a  lookout,  the  act  of  the  deceased  in  going  upon 
and  remaining  upon  the  track  was  such  contributory  negligence 
as  defeated  a  recovery.  It  follows  that  it  makes  no  difference 
between  the  question  then  presented  and  that  now  certified  that 
upon  the  second  trial  evidence  was  introduced  which  tended  to 
show  that  persons  were  accustomed  to  walk  at  night  upon  the 
track  at  the  place  of  the  accident,  and  that  such  evidence  was  not 
admitted  upon  the  trial,  the  rulings  in  which  were  passed  upon 
in  our  former  opinion.  The  point  wa3  elaborately  discussed  in 
that  opinion,  and  needs  no  additional  argument.  Therefore,  in 
answer  to  the  first  question  certified,  we  say  that,  in  our  opinion, 
the  court  erred  in  giving  the  charge,  and  that  it  was  prejudicial 
to  the  rights  of  the  defendant. 

We  think,  also,  that  it  follows  from  our  former  opinion  that 
the  second  question  should  be  answered  in  the  negative. 

We  take  occasion  to  add  that  this  is  the  second  certificate  which 
has  been  sent  to  this  court  in  this  case,  and  that,  as  we  think,  the 
practice  of  sending  up  successive  certificates  upon  the  same  ap- 
peal is  not  to  be  commended. 


Curtis  v.  Oregon  R.  &  Nav.  Co. 

(Supreme  Court  of  Washington,  Oct.  10,  1904.) 

[78  Pac.  Rep.  133.] 

Killing  Cattle  at  Crossing— Reckless  and  Wanton  Negligence— Ques- 
tions for  Jury — ^Trespassers. — In  an  action  against  a  railroad  company 
for  killing  stock  at  a  railroad  crossing,  evidence  reviewed,  and  held 
to  warrant  the  court  in  submitting  to  the  jury  the  question  whether 
defendant's  train  operators  saw  the  cattle  in  time  to  stop  the  train, 
and  whether  there  was  reckless  and  wanton  neglect  on  their  part  to 
do  so,  though  plaintiff  was  a  trespasser  on  the  track  at  the  time. 

Same — Trespasser  or  Licensee — Question  for  Jury.* — At  a  point  on 
defendant's  railroad  track  where  plaintiff's  cattle  were  killed  while 
crossing  the  same  the  track  had  been  previously  laid  on  a  trestle,  and 
a  private  crossing  had  been  maintained  and  used  under  the  trestle 
for  a  long  time.  Some  time  prior  to  the  accident  defendant  filled 
the  trestle  with  earth,  making  an  elevated  embankment,  and  at  the 
same  time  constructed  a  grade  from  the  side  thereof  where  the  road 
had  formerly  been  so  as  to  form  an  approach  and  crossing  over  the 
track.    Gates  w^ere  erected  and  plaintiff  had  often  used  the  new  cross- 

*For  the  authorities  in  this  series  on  the  question  as  to  who  are, 
and  are  not,  licensees  on  railroad  tracks  or  premises,  see  foot-notes 
appended  to  Booth  v.  Union  Terminal  Ry.  Co.  (Iowa),  14  R.  R.  R. 
768,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  768. 
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ing.  Held,  that  whether  plaintiff  was  a  licensee  or  a  trespasser  was 
for  the  jury. 

Same — Wantonness — Liability  to  Trespasser. — Where,  in  an  action 
against  a  railroad  company  for  killing  cattle  at  a  crossing,  the  jury 
answered  a  special  interrogatory  as  to  whether  the  engineer  made 
every  effort  in  his  power  to  stop  the  train  as  soon  as  he  knew  the 
cattle  were  on  the  track  in  the  negative,  such  verdict  amounted  to  a 
finding  of  wanton  recklessness,  and  sustained  a  general  verdict  in 
favor  of  plaintiff,  whether  plaintiff  was  a  trespasser  on  the  track  or 
a  licensee. 

Appeal — Conflicting  Evidence. — A  verdict  based  on  conflicting  evi- 
dence will  be  affirmed  unless  clearly  against  the  weight  of  evidence. 

Excessive  Verdict — Estoppel. — Where,  in  an  action  against  a  rail- 
road company  for  killing  cattle,  the  verdict  rendered  was  in  the  exact 
sum  which  defendant  in  its  answer  admitted  the  damages  to  be, 
defendant  could  not  claim  on  appeal  that  the  verdict  was  excessive. 

Appeal  from  Superior  Court,  Whitman  County;  S.  J.  Chad- 
wick,  Judge. 

Action  by  Isaac  M.  Curtis  against  the  Oregon  Railroad  &  Nav- 
igation Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Affirmed. 

W.  W.  Cotton,  McCrosky  &  Canfield,  and  Lester  S,  Wilson, 
for  appellant. 
John  Pattison,  for  respondent. 

H.\Di,EY,  J.  Respondent  brought  this  suit  to  recover  damages 
on  account  of  the  killing  of  his  cattle  by  a  train  upon  appellant's 
railroad.  The  complaint  alleges  that  while  respondent  was 
driving  a  band  of  cattle  across  the  railroad  track  the  appellant, 
in  the  operation  of  a  train  of  cars,  negligently  struck  the  cattle, 
killing  eight  head  and  wounding  six  others.  It  is  also  averred 
that  the  persons  operating  the  train  could  have  stopped  it  or 
slackened  its  speed  so  as  to  have  permitted  the  cattle  to  be  driven 
off  the  track  without  injury;  but  that,  in  total  disregard  of  re- 
spondent's rights,  they,  in  a  reckless,  wanton,  and  malicious  man- 
ner, struck  and  killed  the  cattle.  The  damages  are  laid  in  the 
complaint  at  $620.20.  The  answer  denies  that  appellant  was 
negligent,  and  affirmatively  pleads  contributory  negligence  on  re- 
spondent's part.  The  cause  was  tried  before  the  court  and  a 
jury,  resulting  in  a  verdict  for  respondent  in  the  sum  of  $300. 
Appellant's  motion  for  new  trial  was  denied,  and  judgment  was 
entered  for  the  amount  of  the  verdict.  This  appeal  is  from  the 
judgment. 

There  are  no  errors  assigned  upon  the  introduction  of  evidence 
or  the  instructions  of  the  court.  The  appeal  is  submitted  upon  two 
propositions  only:  (1)  That  appellant's  motion  for  nonsuit  or 
for  a  peremptory'  instruction  in  its  favor  should  have  been 
granted;  (2)  that  anew  trial  should  have  been  granted. 
These  questions  are  discussed  together  by  counsel,  and 
involve  the  sufficiency  of  the  evidence  only.  Briefly  stated,  the 
following,  together  with  other  testimony,'  was  before  the  jur>' 
when  the  motion  for  nonsuit  was  made :  That  respondent  and  an 
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assistant  were  driving  a  band  of  86  cattle  upon  and  across  the 
railway  track  and  right  of  way ;  that  the  right  of  way  was  fenced 
at  said  place,  but  there  was  a  gate  opening  through  the  north 
fence,  and,  at  a  distance  of  about  500  feet  below,  another  gate 
opened  through  the  south  fence;  that  the  railway  track  at  said 
place  was  originally  built  upon  a  trestle,  and  that  a  private  cross- 
ing under  the  trestle  had  been  for  a  long  time  used  there ;  that 
some  time  before  this  accident  the  railway  company  filled  the 
trestle  with  earth,  making  an  elevated  embankment  grade  at  said 
point,  and  at  the  same  time  made  a  grade  from  the  side  thereof 
and  where  this  road  had  formerly  been,  so  as  to  form  an  approach 
and  crossing  over  the  track ;  that  said  gates  and  the  new  graded 
crossing  had  been  often  used  for  crossing  the  track  and  right  of 
way;  that  respondent  believed  it  was  after  train  time,  and  that 
the  train  had  gone  along,  but  that  he  first  looked  to  see  if  any 
train  was  approaching,  and,  seeing  none,  opened  each  of  said 
gates,  and  then  drove  the  cattle  through  the  north  gate;  that 
when  the  cattle  were  in  the  act  of  crossing  the  track  a  passenger 
train  was  discovered  approaching  from  the  east  at  a  great  rate  of 
speed,  which  ran  into  the  cattle  before  anything  could  be  done  in 
the  way  of  removing  them  from  the  track ;  that  no  whistle  was 
sounded,  and  the  bell  was  rung  but  two  or  three  times^  just  as 
the  engine  struck  the  cattle;  that  for  a  distance  of  1,950  feet  up 
the  track  in  the  direction  from  which  the  train  came  one  could 
stand  in  the  middle  of  the  track  and  see  the  rails  where  the  cattle 
were  crossing;  that  the  train  ran  200  yards  after  it  struck  the 
cattle  before  it  stopped.  We  think  the  above  evidence  was  such 
as  justified  the  court  in  denying  the  motion  for  nonsuit.  Even 
if  respondent  was  a  trespasser  at  the  time,  there  was  sufficient 
evidence  to  warrant  submitting  to  the  jury  the  question  whether 
appellant's  train  operators  saw  the  cattle  in  time  to  have  stopped 
the  train,  and  whether  there  was  reckless  and  wanton  neglect  on 
the  part  of  appellant's  employees.  The  evidence  concerning  the 
maintenance  of  the  gates  by  appellant,  its  construction  of  the 
grade  crossing,  and  the  frequent  use  thereof  by  respondent  and 
others,  was  also  such  as  left  it  for  the  jury  to  say  whether  these 
were  maintained  by  appellant  and  used  for  the  purposes  of  a 
crossing  with  its  permission,  and,  if  they  should  so  find,  it  was  also 
for  them  to  find  whether  the  employees  of  appellant,  in  the 
exercise  of  proper  care  as  to  looking  out  for  persons  or  animals 
crossing  at  said  place,  should  have  discovered  the  cattle  in  time 
to  have  avoided  the  injury.  The  testimony  as  to  the  crossing  and 
its  use,  tending  as  it  did  to  show  that  respondent  was  there  by 
license,  was  also  such  as  made  it  improper  to  say  as  a  matter  of 
law  that  he  was  guilty  of  contributory  negligence,  and  that  ques- 
tion also  became  one  for  the  jury.  It  is  true  appellant  denies 
the  truth  of  some  of  the  above-mentioned  material  testimony, 
but  upon  the  motion  for  nonsuit  it  was  the  duty  of  the  court  to 
regard  all  the  testimony  then  before  the  jury,  and,  so  considering 
it,  we  believe  the  motion  for  nonsuit  was  in  all  particulars  prop- 
erly denied. 


380      Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

CurtiB  V,  Oregon  R.  &  Nav.  Co 

The  testimony  introduced  by  appellant  in  some  important  par- 
ticulars contradicted  that  of  respondent's  witnesses,  particularly 
as  to  the  distance  from  the  crossing  where  the  engineer  could 
have  seen  the  cattle.  It  was  testified  that  within  the  distance 
stated  by  respondent's  witnesses  there  was  a  curve  in  the  track, 
and  also  a  cut  in  the  roadbed,  which  obstructed  the  view  of  the 
track  at  the  crossing  until  the  train  was  within  a  few  hundred 
feet  of  the  crossing.  The  engineer  testified  that  the  train  was 
within  200  or  300  feet  of  the  cattle  when  he  first  discovered  them ; 
that  the  fireman  first  saw  them,  and  hallooed,  "Look  out,  stock 
on  the  track!"  that  he  immediately  reversed  the  engine,  and 
applied  the  air  brake  and  the  emergency;  that  the  curve  in  the 
track  and  the  bell,  sand  box,  and  smokestack  on  the  engine 
prevented  him  from  sooner  seeing  the  cattle ;  that  he  could  have 
stopped  the  train  within  700  or  800  feet ;  that  the  train  ran  about 
350  or  400  feet  after  it  struck  the  cattle  before  it  stopped.  It  will 
thus  be  seen  that  there  was  decided  conflict  in  the  evidence 
as  to  the  distance  the  cattle  could  have  been  seen  from  the 
direction  the  train  came;  but  it  was  for  the  jury  to  determine 
what  was  the  truth,  after  weighing  the  conflicting  testimony. 

Appellant  argues  that  respondent  was  not  a  licensee,  but,  as 
already  indicated,  the  testimony  was  such  that  we  think  the 
court  should  not  have  held  as  a  matter  of  law  that  he  was  not 
such.  Considering  that  appellant  maintained  the  gates  at  that 
place,  the  former  use  of  the  road  under  the  trestle,  the  construc- 
tion of  the  grade  approach  for  a  crossing  after  the  trestle  was 
filled  and  its  subsequent  frequent  use,  it  certainly  should  not  be 
said  as  a  matter  of  law  that  respondent  was  there  without  per- 
mission. If  he  was  a  licensee  at  said  place,  then  the  duty  rested 
upon  appellant  to  exercise  reasonable  care  in  looking  out  for 
persons  and  animals  crossing  there,  and  also  reasonable  care  to 
avoid  injury  after  the  discovery.  If  he  was  a  trespasser,  then 
no  duty  rested  upon  appellant  to  be  upon  the  lookout  for  him; 
but,  as  soon  as  his  actual  presence  was  discovered,  the  duty  at 
once  arose  to  exercise  reasonable  care  to  avoid  injury.  The 
distinction  in  the  measure  of  duty  between  the  case  of  a  licensee 
and  that  of  a  trespasser  is  discussed  in  McConkey  v,  Oregon 
R.  &  Nav.  Co.  (Wash.)  76  Pac.  526.  The  general  principles 
and  authorities  cited  and  discussed  there  are  applicable  here. 
It  was  said  that  the  appellant  in  that  case  was  at  least  no  more 
than  an  implied  licensee,  as  the  railroad  company  had  affirmatively 
done  nothing  indicating  its  consent  for  him  to  walk  upon  the 
trestle  in  the  mountains.  It  was  held  that  in  such  case  no  duty 
rested  upon  the  company  to  keep  the  trestle  in  repair  so  as  to 
be  safe  for  pedestrians,  and  that  he  must  have  taken  the  situation 
as  he  found  it.  In  the  case  at  bar,  however,  there  is  much 
testimony  of  positive  acts  of  appellant  tending  to  show  that  it 
prepared  the  grade  and  gates  for  the  purpose  of  permitting 
others  to  cross  its  right  of  way  and  tracks;  thus  making  it 
peculiarly  a  question  for  the  jury  in  this  case  whether  re- 
spondent was  there  under  the  rights  created  by  a  license  which  had 
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been  purposely  and  intentionally  extended  to  the  public  to  cross 
at  that  place.  In  the  case  cited,  however,  it  was  recognized  that 
the  company  cannot  be  permitted  by  the  operation  of  a  train  to 
wantonly  injure  a  pedestrian  upon  the  trestle,  whether  he  be  a 
licensee  "or  trespasser.  So,  in  this  case,  the  element  of  wanton- 
ness, as  we  have  seen,  is  involved.  The  following  special  inter- 
rogatory was  submitted  to  the  jury:  "Did  the  engineer  make 
every  effort  in  his  power  to  stop  the  train  as  soon  as  he  knew  the 
cattle  were  on  the  track?"  The  jury  answered  "No"  to  the 
above.  The  special  verdict  amounts  to  a  finding  of  wanton 
neglect,  and  sustains  the  general  verdict  under  any  view 
of  the  case  herein  discussed.  The  general  principle  that  ques- 
tions of  negligence  and  contributory  negligence  under  con- 
flicting testimony  of  the  character  shown  in  this  case  should  be 
submitted  to  the  jury,  and  that  the  verdict,  unless  clearly  against 
the  weight  of  the  evidence,  should  stand,  has  been  so  often  held 
by  this  court  that  we  do  not  deem  it  necessary  to  cite  the  deci- 
sions upon  that  subject. 

Appellant  complains  that  the  amount  of  the  verdict  is  not 
supported  by  the  evidence.  The  evidence  of  respondent  showed 
much  greater  damages  than  the  jury  found,  but  the  amount 
found  was  the  exact  sum  which  appellant,  in  its  answer,  admitted 
the  damage  to  be.      It  is  therefore  not  in  position  to  complain. 

The  new  trial  was  properly  denied,  and  the  judgment  is 
affirmed. 

Dunbar,  Anders,  and  Mount,  JJ.,  concur.  Fullerton,  C. 
J.,  concurs  in  the  result. 


Katzinski  V,  Grand  Trunk  Ry.  Co. 

(Supreme  Court  of  Michigan,  July  21,  1905.) 
[104  N.  W.  Rep.  409.] 

Railroads  —  Yard  —  Duty  to  Fence. — The  law  does  not  require  a 
railroad  company  to  fence  its  railroad  yard. 

Same — Injuries  to  Trespasser — Warning  Notice.* — Where  a  rail- 
road company  posted  a  warning  notice  along  its  yard  limits,  notify- 
ing all  persons  to  keep  off  the  tracks,  it  was  not  liable  for  the 
injuries  sustained  to  a  child  going  on  a  track  filled  with  cars  liable 
to  be  moved  at  any  time,  on  mere  proof  that  children  were  in  the 
habit  of  playing  on  or  near  the  tracks,  without  showing  that  the 
employees  knew  the  child  was  on  the  track. 

Error  to  Circuit  Court,  Wayne  County;  Robert  E.  Frazer, 
Judge. 


*As  to  the  care  due  children  on  railroad  tracks  or  premises,  see 
foot-notes  appended  to  Rohloff  v.  Fair  Haven  &  W.  R.  Co.  (Conn.), 
15  R.  R.  R.  154,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  foot-note  appended 
to  Nashville,  etc.,  Ry.  Co.  v,  Harris  (Ala.),  14  R.  R.  R.  562,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  562;  Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.), 
14  R.  R.  R.  129,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  129. 
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Action  by  Martha  Katzinski,  an  infant,  by  Charles  Kudner, 
her  next  friend,  against  the  Grand  Trunk  Railway  Company. 
There  was  a  judgment  for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Warsaw  Place  is  a  short  street,  with  one  end  leading  into  St. 
Aubin  avenue,  and  extending  to  the  railroad  yard  of  the  defend- 
ant. In  the  yard  at  this  point  were  four  tracks,  two  of  them 
being  side  tracks  leading  to  various  manufactories.  The  one 
next  to  Warsaw  Place  was  a  side  track,  and  for  a  day  or  two 
previous  to  the  accident  had  been  occupied  by  a  large  number 
of  freight  cars,  extending  from  Warren  to  Garfield  avenue. 
Plaintiff,  6^  years  of  age,  with  several  other  children,  was 
playing  in  this  street,  next  to  these  cars.  In  some  manner,  but 
how  it  does  not  clearly  appear,  she  got  upon  the  track  as  an 
engine  was  coupled  to  the  car  to  take  them  out.  One  of  her 
legs  was  run  over  and  crushed.  None  of  the  employees  of  the 
defendant  had  any  notice  or  knowledge  that  the  plaintiff  was  upon 
its  tracks.  The  railroad  yards  were  unfenced.  Defendant  had 
posted  along  its  right  of  way  at  the  intersection  streets  the 
following  notice:  "Grand  Trunk  Railway  System.  Warning. 
This  right  of  way  is  the  private  property  of  the  Railroad  Com- 
pany. All  persons  are  warned  against  walking  or  trespassing 
on  the  tracks  between  stations,  by  doing  so  they  run  great  risk 
and  are  liable  to  prosecution."  At  the  conclusion  of  the  evidence 
the  court  directed  a  verdict  for  the  defendant. 

Argued  before  Carpenter,  McAlvay,  Grant,  Montgomery, 

and  OSTRANDER,  JJ. 

Charles  Kudner  {George  Gartner,  of  counsel),  for  appellant. 
Harrison  Geer,  for  appellee. 

Grant,  J.  (after  stating  the  facts).  The  law  did  not  require 
the  defendant  to  fence  its  yard.  Rabidon  v.  Chicago,  etc.,  Ry. 
Co.,  115  Mich.  390,  73  N.  W.  386,  39  L.  R.  A.  405. 

Defendant  was  under  no  obligation  to  station  an  employee  at 
this  place,  or  to  have  one  upon  its  cars,  to  see  that  no  trespassers 
were  upon  its  right  of  way.  It  had  done  all  that  the  law  required, 
if  it  required  even  that,  by  posting  warning  notices  along  its  yard 
limits,  notifying  all  persons  to  keep  off.  The  fact,  even  if  it  could 
have  been  shown,  that  they  were  in  the  habit  of  going  down 
this  street  and  into  the  defendant's  yard,  or  that  children  were  in 
the  habit  of  playing  on  or  near  its  tracks,  would  not  tend  to  fasten 
any  liability  upon  it,  under  the  circumstances  of  this  case,  when  its 
side  track  was  filled  with  cars  liable  to  be  moved  at  any  time. 
The  case  is  ruled  bv  Rabidon  t\  Chicago,  etc.,  Rv.  Co./supra; 
Sturgis  V.  Railwav  Co.,  72  Mich.  619,  40  N.  W.  914 :  O'Neil  v. 
Railway  Co.,  101  Mich.  437,  59  N.  W.  836;  Formall  v.  Standard 
Oil  Co.,  127  Mich.  496,  86  N.  W.  946:  Rvan  v,  Towar,  128  Mich. 
466,  87  N.  W.  644,  55  L.  R.  A.  310,  92'Am.  St.  Rep.  481:  Mc- 
Cauehna  v.  Electric  Co.,  129  Mich.  407,  89  N.  W.  73,  95  Am. 
St.  Rep.  441. 

Judgment  affirmed. 
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Hyman  v.  Ann  Arbor  R.  Co. 

(Supreme  Court  of  Michigan,  July  21,  1905.) 

[104  N.  W.  Rep.  375.] 

Eminent  Domain — Railroad  Embankment — Destruction  of  Access 
— Damages — Liabili^.* — A  person  purchasing  land  in  a  platted  por- 
tion of  a  city  in  reliance  on  the  fact  that  the  streets  platted  thereon 
furnished  a  way  to  and  from  the  land,  is  entitled  to  recover  from  a 
railroad  company,  constructing,  with  knowledge  of  the  facts,  an 
embankment  on  its  right  of  way  adjacent  to  the  land,  thereby  closing 
the  means  of  access  thereto,  the  damages  sustained  in  consequence 
thereof. 

Error  to  Circuit  Court,  Wexford  County ;  Clyde  C.  Chittenden, 
Judge. 

Action  by  Herman  Hyman  against  the  Ann  Arbor  Railroad 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Argued  before  Moore,  C.  J.,  and  Carpenter,  Grant,  Mont- 
gomery, and  Ostrander,  JJ. 

r.  W,  Whitney  {Alex  L.  Smith,  of  counsel),  for  appellant. 
£.  F.  Sawyer,  for  appellee. 

Moore,  C.  J.  Plaintiff  obtained  a  judgment  of  $350  against 
defendant.  The  case  is  brought  here  by  writ  of  error.  The  rec- 
ord shows:  That  in  1882  there  was  recorded  in  the  office  of 
the  register  of  deeds  the  G.  A.  Mitchell  plat  of  the  southwest 
quarter  of  section  3.  T.  21  N.,  R.  9  W.  That  this  plat  was 
approved  by  a  resolution  of  the  common  council  of  the  citv  of 
Cadillac  at  a  meeting  held  July  10,  1882.  The  east  half  of"  the 
southeast  quarter  of  the  southwest  quarter  of  section  3  is  within 
the  lines  of  this  plat.  Some  time  after  this  plat  was  recorded, 
the  plaintiff  bought  the  east  half  of  the  southeast  quarter  of  the 
southwest  quarter  of  section  3,  and  entered  into  the  possession  of 
it.  The  plat  shows  two  streets — Lester  street  and  Carmel  street 
—both  of  which  run  to  the  land  of  plaintiff.  Before  buying  this 
land  the  plaintiff  was  shown  by  Mr.  Farrar,  the  agent  of  the 
owner,  the  location  of  these  streets,  and  their  relation  to  the 
land.    The  only  means  of  ingress  and  egress  to  and  from  this 

*See  extensive  note  appended  to  Louisville  &  N.  Terminal  Co.  v, 
Lellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  498; 
foot-notes  appended  to  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction 
Co.  (Ind),  15  R.  R.  R.  122,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  122; 
Harrington  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  15  R.  R.  R.  97,  38  Am.  & 
Eng.  R.  Cas..  N.  S.,  97;  Smith  v.  Southern  Pac.  R.  Co.  (Cal),  14  R. 
R-  R.  457,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  Illinois  Cent.  R.  Co.  v. 
Tmstees  (III),  14  R.  R.  R.  117,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  117; 
Kansas  City  N.  W.  R.  Co.  v.  Schwake  (Kan.),  14  R.  R.  R.  52,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  52;  foot-notes  appended  to  Vincent  Bros.  v. 
New  York,  etc.,  R.  Co.  (Conn.),  15  R.  R.  R.  587,  38  Am.  Eng.  R. 
Cas..  X.  S..  587;  Little  Rock,  etc.,  R.  Co.  v.  Newman  (Ark.),  14  R.  R. 
R.  448,  37  Am.  &  Eng.  R.  Cas.,  X.  S..  448. 
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20  acres  was  by  means  of  these  streets.     In  1887  the  defendant 
procured  a  right  of  way  across  that  portion  of  section  3  that  was 
adjacent  to  die  Une  of  plaintiff's  land,  up  to  which  the    two 
streets  named  came.    Later  the  defendant  built  an  embankment 
about  12  feet  high  on  its  right  of  way,  crossing  the  two  streets  at 
right  angles,  and  practically  closing  them  against  plaintiff,  mak- 
ing it  impossible  for  him  to  reach  his  20  acres.     It  promised  him 
to  arrange  a  crossing  later  so  he  could  reach  his  land,  but  it 
failed  to  do  so,  and  later  he  caused  an  approach  to  be  made  at 
his  own  expense,  so  he  could  drive  his  cattle  back  and  forth 
and  take  light  loads  over  the  crossing.     Nearly  10  years  later 
the  defendant  raised  its  embankment  so  it  is  now  18  or  20  feet 
high,  and  fenced  its  right  of  way,  so  as  to  completely  prevent 
plaintiff   from   reaching  his  land.     The  above   facts   are   prac- 
tically undisputed.     The  brief  of  counsel  for  appellant   is    not 
very  helpful.     The  following  excerpt  from  it  is  an  illustration : 
"It  seems  a  waste  of  time  to  review  the  numerous  decisions  of 
this  court  wherein  it  has  held  an  acceptance  of  the  street  by  the 
authorities  is  necessary  to  bring  them  under  municipal  control." 
No  authorities  are  cited.     As  nearly  as  we  are  able  to  understand 
the  propositions  of  counsel,  they  all  revolve  around  the  idea  that, 
unless  the  city  had  opened,  repaired,  and  improved  the  streets 
shown  by  the  plat,  the  plaintiff  could  not  recover.     He  attempted 
to  show  by  the  city  clerk  elected  in  1895,  from  the  record  book 
of  the  council  for  the  years   1888  to   1889  and  for  the  years 
subsequent  thereto,  whether  they  contained  any  resolution  as  to 
opening,  repairing,  or  improving  the  two  streets  in  controversy. 
This  was  objected  to  as  incompetent  and  immaterial,  and  the 
objection  was  sustained.     This  witness  testified  on  cross-exam- 
ination that  the  city  at  the  intersections  of   the   streets   erected 
posts  carrying  signs  with  the  names  of  the  streets  upon  them. 
Mr.  Hyman  was  allowed  to  testify  that  there  was  a  post  at  the  in- 
tersection of  Whaley  and  Carmel  streets  carrying  a  sign  with  the 
name  "Carmel  Street"  upon  it.    Error  is  assigned  as  to  these  rul- 
ings of  the  court.    Also  to  that  portion  of  the  charge  of  the  judge 
relating  to  the  effect  of  making  and  recording  a  plat  approved 
by  a  resolution  of  the  common  council.     Error  is  also  assigned 
upon  the  refusal  of  the  court  to  direct  a  verdict  for  defendant. 

We  deem  it  unnecessary  to  enter  upon  a  discussion  of  these  as- 
signments of  error.  It  has  already  appeared  that  Mr.  Hyman 
bought  his  land  in  a  platted  portion  of  the  city,  relying  upon  the 
fact  that  streets  platted  thereon  gave  him  a  way  to  and  from  his 
land,  enabling  him  to  get  some  beneficial  use  therefrom.  It  also 
appears  that  defendant,  getting  a  right  of  way  through  land  in 
the  same  plat,  and  knowing  what  the  situation  was,  arbitrarily- 
closed  all  means  of  access  to  this  land.  In  any  view  of  the  case, 
plaintiff  was  entitled  to  recover  damages.  The  important  ques- 
tion in  the  case  was,  how  much  was  the  plaintiff  entitled  to  re- 
cover ?  There  is  no  complaint  made  to  the  portion  of  the  charge 
relating  to  the  question  of  damages,  and  no  assignments  of  error 
in  relation  thereto. 

Judgment  is  affirmed. 
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St.  Louis  &  S.  F.  R.  Co.  v.  City  of  Fayetteville. 

(Supreme  Court  of  Arkansas,  May  27,  1905.) 
[87  S.  W.  Rep.  1174.] 

Street  Crossings — Eminent  Domain — Railroad  Tracks.'*' — The  stat- 
ute giving  a  city  authority  to  lay  off  and  establish  streets  within  its 
corporate  limits  impliedly  authorizes  it  to  condemn  a  right  to  cross 
the  tracks  of  railroads  when  necessary  to  connect  two  ends  of  a 
street 

Same — Same — Same — Rights  Acquired. — Under  proceedings  by  a 
city  to  condemn  a  street  crossing  over  a  railroad  right  of  way,  noth- 
ing is  acquired  but  a  mere  right  of  way;  the  railroad  company's  right 
to  use  its  property  for  railroad  purposes  being  unimpaired,  except 
to  the  extent  of  such  crossing  right. 

Same — Same — Same — New  Trial. — Where,  on  a  previous  trial  of  a 
proceeding  to  condemn  a  street  crossing  over  a  railroad  right  of  way, 
the  defendant  moved  for  a  new  trial,  except  as  to  the  finding  that 
an  overhead  crossing  was  necessary,  and  plaintiff  conceded  that  a 
new  trial  should  be  granted,  and  the  court  granted  a  new  trial  gen- 
erally, the  effect  was  to  set  aside  the  verdict  in  toto,  including  the 
special  finding  as  to  an  overhead  crossing. 

Elements  of  Damages — Necessity  of  Changing  Crossing. — In  a  pro- 
ceeding to  condemn  a  street  crossing  over  a  railroad  right  of  way,  the 
necessity  of  an  overhead  crossing,  or  the  fact  that  the  railroad  com- 
pany may  be  compelled  to  construct  either  such  overhead  or  grade 
crossing,  and  to  keep  it  in  repair,  as  an  exercise  of  police  power,  are 
not  elements   of   damages. 

Appeal — Excessive  Verdict — Right  to  Object. — Where,  in  a  proceed- 
ing by  a  city  to  condemn  a  street  crossing  over  a  railroad  right 
of  way,  the  city  did  not  make  any  objections  or  save  any  exceptions 
to  the  instructions  given  on  the  trial,  and  did  not  file  any  motion 
for  a  new  trial,  it  could  not  object  on  its  appeal  that  the  damages 
assessed  to  the  railroad  company  were  excessive. 

Right  to  Condemn  Railroad  Itight  of  Way  for  Street  Crossing. — 
A  city  is  not  required  to  first  attempt  to  secure  a  street  crossing 
over  a  railroad  right  of  way  by  agreement  with  the  company,  before 
beginning  condemnation  proceedings. 

Same — Necessity  of  Crossing. — Where  two  ends  of  an  established 
city  street  were  severed  by  a  railroad,  the  necessity  of  a  crossing  de- 
termined to  be  necessary  by  the  city  sufficiently  appeared. 

Appeal  from  Circuit  Court,  W^ashington  County ;  John  N.  Till- 
man, Judge. 

Proceedings  by  the  city  of  Fayetteville  to  condemn  a  right  of 
way  for  a  street  across  the  tracks  of  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  From  a  judgment  assessing  damages 
in  favor  of  the  railroad  company,  both  parties  appeal.    Modified. 

i.  f.  Parker  and  B,  R,  Davidson,  for  appellant. 
E.  S.  McDaniel,  for  appellee. 

RiDDiCK.  J.  This  is  a  proceeding  on  the  part  of  the  city  of 
Fayetteville  to  condemn  a  right  of  way  for  a  street  across  the 
tracks  and  right  of  way  of  the  St.  Louis  &  San  Francisco  Rail- 

*See  foot-note  appended  to  Georgia  R.  &  B.  Co.  v.  Mayor  (Ga.), 
13  R.  R.  R.  355,  36  Am.  &  Eng.  R.  Cas..  N.  S..  355. 
17KK  K-25 
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road  Company.  The  circuit  court  in  which  the  action  was 
brought  gave  judgment  in  favor  of  the  city  for  the  right  of  way, 
and  assessed  the  damages  to  the  company  at  $300.  Both  sides  ap- 
pealed, and  the  case  has  been  ably  argued  before  us  by  learned 
counsel  for  the  city  and  the  railroad  company.  We  shall  briefly 
state  our  conclusions  on  the  points  involved : 

In  the  first  place,  we  are  of  the  opinion  that  the  statute  giving 
the  city  authority  to  lay  off  and  establish  streets  within  the  cor- 
porate limits  impliedly  gives  it  the  right  to  cross  the  tracks  of  rail- 
roads when  it  is  necessary  to  do  so  for  the  purpose  of  connecting- 
the  two  ends  of  the  street.  Under  a  condemnation  of  a  right  to 
cross,  nothing  will  be  acquired  but  a  mere  right  of  way  for  the 
street  across  the  railroad,  and  the  right  of  the  company  to  use  its 
property  for  railroad  purposes  will  be  impaired  only  to  a  very 
slight  extent.  A  right  so  slightly  affecting  the  franchise  of  the 
corporation  may  be  inferred  from  the  general  power  to  lay  ofT, 
condemn,  and  establish  streets.  N.  J.  S.  R.  Co.  v.  Long  Branch 
Com.,  39  N.  J.  Law,  28. 

There  had  been  a  previous  trial  of  this  case,  and  a  verdict  of 
the  jury,  with  special  findings.  The  defendant  moved  for  a  new 
trial,  but  it  excepted  from  its  motion  the  finding  of  the  jury  that 
an  overhead  crossing  was  necessary..  The  plaintiff  thereupon 
admitted  that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  conceded  that  a  new  trial  should  be  granted.  The 
court  then  granted  a  new  trial  generally,  without  making  any  res- 
ervations as  to  the  findings  which  had  been  excepted  in  the  mo- 
tion of  defendant.  This  we  think  had  the  effect  to  set  aside  all 
findings  of  the  jury  made  at  that  trial.  It  is  true  that  the  court 
was  not  required  to  order  a  new  trial  on  the  whole  case,  but  it  had 
the  power  to  do  so.  As  it  made  no  exceptions  or  reservations  in 
the  order  for  a  new  trial,  we  are  of  the  opinion  that  the  order  for 
a  new  trial  set  aside  the  verdict  and  judgment  entirely,  and  that 
the  court  properly  held  that  the  special  finding  of  the  jury  that 
an  overhead  crossing  was  necessary  was  also  set  aside  by  this 
general  order  granting  a  new  trial. 

But  if  we  concede  that  an  overhead  crossing  is  necessary  at 
this  place,  it  would  not,  in  our  opinion,  entitle  the  company  to' any 
increase  in  the  amount  of  damages.  For  what  the  city  is  seeking 
now  is  to  acquire  for  the  public  a  right  to  cross  the  railway  track, 
and  right  of  way  of  the  company  at  the  point  named.  If  we  con- 
cede that  the  Legiclature  has  not  empowered  the  city  to  compel 
the  company  to  construct  the  crossing  and  keep  it  in  repair,  as  a 
police  regulation,  yet,  as  the  Legislature  can  do  this  at  any  time — 
as  it  can  compel  the  company,  without  compensation,  to  con- 
struct and  keep  in  repair  either  an  overkead  or  grade  crossing, 
as  the  circumstances  may  require — it  follows  that  those  matters 
are  not  elements  of  damages  in  this  case.  Railroad  Co.  v.  City  of 
Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979. 

If,  under  the  law  as  it  now  stands,  the  city  cannot  compel  the 
railroad  to  construct  the  crossing,  then  it  must  either  construct 
tfie  crossing  itself,  or  offer  the  company  such  a  sum  as  will  induce 
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it  to  construct  it.  But  before  the  city  can  acquire  the  right  to  con- 
struct the  crossing,  it  must  condemn  the  right  of  way  for  the 
street  across  the  roadbed  and  right  of  way  of  the  company,  and 
tJiat  is  what  it  is  seeking  to  do  in  this  case.  The  prayer  of  the 
complaint  is  that  "a  strip  of  ground  forty  feet  wide  over  and 
across  defendant's  right  of  way  and  railroad  track  *  *  *  be  con- 
demned for  a  public  street  grade  crossing;  that  a  jury  be  im- 
paneled to  inquire  into  and  assess  the  defendant's  damages ;  and 
that,  upon  payment  of  the  damages  so  assessed,  plaintiff  be  au- 
thorized to  use  and  maintain  such  street  over  and  across  the  de- 
fendant's track  and  right  of  way."  It  will  be  noticed  from  this 
complaint  that  plaintiff  is  not  seeking  to  compel  the  railroad  to 
construct  the  crossing,  but  only  to  condemn  a  crossing  and  to 
assess  damages  for  the  crossing.  In  the  case  of  C,  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  255,  17  Sup.  Ct.  581,  41  L.  Ed. 
979,  the  Supreme  Court  of  the  United  States,  after  quoting  de- 
cisions to  the  effect  that  no  damages  could  be  claimed  either  by 
a  natural  person  or  corporation  on  account  of  being  compelled  to 
render  obedience  to  a  police  regulation  designed  to  secure  the 
common  welfare,  said:  "We  concur  in  these  views.  The  ex- 
penses that  will  be  incurred  by  the  railroad  company  in  erecting 
gates  blanking  the  crossing  and  maintaining  flagmen,  in  order 
that  its  road  may  be  safely  operated — if  all  that  should  be  re- 
quired— necessarily  result  from  the  maintenance  of  a  public  high- 
way under  legislative  sanction,  and  must  be  deemed  to  have  been 
taken  by  the  company  into  account  when  it  accepted  the  privileges 
and  franchises  granted  by  the  state.  Such  expenses  must  be  re- 
garded as  incidental  to  the  exercise  of  the  police  powers  of  the 
state.  What  was  obtained  and  all  that  was  obtained  by  the  con- 
demnation proceedings  for  the  public  was  the  right  to  open  a 
street  across  land  within  the  crossing  that  was  used  and  was  al- 
ways likely  to  be  used  for  railroad  tracks.  While  the  city  was 
bound  to  make  compensation  for  that  which  was  actually  taken,  it 
cannot  be  required  to  compensate  the  defendant  for  obeying  law- 
ful regulations  enacted  for  the  safety  of  the  lives  and  the  property 
of  the  people."  A  consideration  of  the  opinion  in  the  above  case 
convinces  us  that  the  instructions  of  the  court  in  this  case  were 
"uite  as  favorable  to  th^  defendant  as  the  law  would  permit,  and 
that  the  damages  assessed  were  fully  as  much  as  the  evidence 
would  sustain.  In  fact,  there  is  some  force  in  the  argument  made 
by  counsel  for  the  city  on  the  cross-appeal  that  these  damages  are 
too  large.  But  the  city  did  not  make  any  objection  or  save  any 
exceptions  to  the  instructions  given  on  the  trial,  and  did  not  file 
any  motion  for  a  new  trial.  So,  if  any  error  was  committed 
against  the  city,  it  was  waived,  and  cannot  be  considered.  The 
cross-appeal  therefore  brings  nothing  before  us  for  decision. 

There  is  nothing  in  our  statute  that  requires  that  the  city  should 
nrst  attempt  to  secure  a  crossing  by  agreement  with  the  company. 
Besides,  the  wide  difference  between  the  city  and  the  company  as 
to  the  amount  that  should  be  paid  for  this  crossing  shows  clearly 
that  no  agreement  between  them  was  possible. 
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So  far  as  the  necessity  for  the  crossing  is  concerned,  that  has 
been  determined  by  the  city,  and  is  further  shown  by  the  fact  that 
the  two  ends  of  the  street  are  severed  by  the  railroad,  and  that  a 
crossing  is  necessary  to  connect  them. 

The  question  of  whether,  upon  payment  of  the  damages  as- 
sessed by  the  jury,  the  city  will  have  the  right  to  require  the  rail- 
way company  to  construct  the  crossing  and  keep  it  in  repair,  does 
not  properly  arise  in  this  case,  which  is  only  a  proceeding  to  con- 
demn a  street  crossing,  and  to  assess  the  damages  to  the  company 
for  such  crossing ;  but  this  court  decided  in  a  re.cent  case  that  the 
city  had  such  right  under  the  statutes  of  1899.  Gravette  v.  Ark. 
&  Okla.  R.  Co.,  72  Ark.  — ,  85  S.  W.  773.  If  the  question  turned 
on  the  act  of  1905,  there  might  be  doubt  about  it,  for  that  act 
seems  to  apply  to  streets  established  after  the  passage  of  the  act. 
But  this  question  will  arise  only  when  the  company  is  ordered  hy 
the  city  to  construct  the  crossing,  and  refuses  to  do  so.  We  do 
not  think  the  circuit  court  should  have  ordered  the  company  to 
construct  the  crossing,  for  that  is  a  matter  for  the  city  autfiorities 
to  look  after,  and  no  such  relief  was  asked  in  this  case. 

There  are  other  questions  discussed,  but,  after  consideration 
thereof,  we  see  nothing  to  require  a  reversal  of  the  judgment  of 
the  circuit  court.  But  it  will  be  modified  so  as  to  make  an  order 
in  reference  to  the  construction  of  the  crossing,  as  no  such  relief 
was  asked.    In  other  respects  it  is  affirmed. 


People  of  the  State  oe  New  York  ex  reL  Brooklyn  City 
Railroad  Company,  PIff,  in  Err,,  v.  State  Board  of  Tax 
Commissioners. 

(Argued  April  17,  18,  19,  1905.    Decided  May  29,  1905.) 

[25  Sup.  Ct.  Rep.  713.] 

Taxation — Exemption — Contract  between  Street  Railway  and  City. 

— The  contract  arrangement  for  the  payment  to  a  municipality  of  a 
license  fee  on  each  street  car,  modified  as  to  the  amount  of  such 
fees  under  the  authority  of  a  statute  accepted  by  the  street  railway 
company,  stating  that  such  fees  should  be  taken  "in  full  satisfaction 
for  the  use  of  the  streets  or  avenues,"  does  not  exempt  the  company 
from  the  tax  imposed,  under  N.  Y.  Laws  1899,  chap.  712,  on  its 
franchise. 

Streets  Railways — Validity  of  Tax  on  Special  Franchise — Due  Proc- 
ess of  Law. — A  street  railway  company  cannot  claim  to  have  been 
denied  due  process  of  law  in  the  valuation  of  its  franchise  for  the 
purpose  of  the  special  franchise  tax  imposed  by  N.  Y.  Laws  1899, 
chap.  712,  on  the  theory  that  it  was  ascertained  by  speculation  and 
guesswork,  where  such  valuation  is  required  to  be  made  by  the  state 
board  of  tax  commissioners,  to  which  the  owner  of  the  franchise  is 
required  to  furnish  a  written  report,  and  notice  and  hearing  are  ac- 
corded such  owner,  and  a  review  of  the  assessment  by  certiorari  is 
afforded. 

In  error  to  the  Supreme  Court  of  the  State  of  New  York  to  re- 
view a  judgment  sustaining  an  assessment  of  a  street  railway 
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franchise,  entered  pursuant  to  the  mandate  of  the  Court  of  Ap- 
peals of  that  state,  which  had  reversed  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  for  the  Third  Department, 
which  had,  in  turn,  reversed  the  judgment  of  the  Supreme  Court 
entered  at  a  special  term  held  in  and  for  the  county  of  Albany  on 
a  writ  of  certiorari  to  review  the  action  of  the  state  board  of  tax 
commissioners.     Affirmed. 

See  same  case  below  in  Appellate  Division  of  Supreme  Court, 
79  App.  Div.  183,  80  X.  Y.  Supp.  85  ;  in  Court  of  Appeals,  174  N. 
Y.  417,  63  L.  R.  A.  884,  67  N.  E.  69. 

Statement  by  Mr.  Justice  Brewer  : 

This  case,  like  the  preceding,  involves  the  special  franchise  tax 
law  of  New  York.  The  facts  are  these :  On  December  22,  1853, 
the  relator  was  authorized  by  the  city  of  Brooklyn  to  construct, 
maintain,  and  operate  street  surface  railroads  upon  specified 
streets,  and  required  to  enter  into  a  good  and  sufficient  bond 
conditioned  for  the  faithful  performance  of  all  the  terms  and 
stipulations  in  the  resolutions  granting  the  authority.  On  De- 
cember 30  of  that  year  a  bond  in  the  sum  of  $200,000  was  duly 
executed  by  the  relator,  and  that  has  ever  since  been  kept  in 
force.  The  terms  and  stipulations  as  to  the  construction  and 
operation  of  the  railroad  need  not  be  mentioned.  The  resolutions 
contained  these  further  provisions : 

"The  rates  of  fare  for  each  passenger  and  the  license  fee  for 
each  car  to  be  paid  annually  into  the  city  treasury  shall  be  on 
the  respective  lines  above  mentioned: 

"1.  Fumam  street  route,  fare  not  to  exceed  5  cents,  license  fee, 
$50.  2.  Court  street  route,  fare  not  to  exceed  4  cents,  license  fee, 
$20.  3.  Powers  street  route,  fare  not  to  exceed  5  cents,  license 
fee,  $20.  4.  Flatbush  avenue  route,  fare  not  to  exceed  5  cents, 
license  fee,  $20.  5.  Fulton  avenue  route,  fare  not  to  exceed  4 
cents,  license  fee,  $20.  6.  Myrtle  avenue  route,  fare  not  to  ex- 
ceed 4  cents,  license  fee,  $20.  7.  Sands  street  route,  fare  not  to 
exceed  5  cents,  license  fee,  $10.  8.  Front  street  route,  fare  not 
to  exceed  5  cents,  license  fee,  $10." 

This  action  of  the  city  of  Brooklyn  was  validated  by  the  state 
legislature.  Other  contracts  were  made  by  the  city  of  Brooklyn 
with  other  companies.  Those  companies  were  subsequently  con- 
solidated with  the  relator,  which,  on  the  1st  of  January,  1900, 
held  forty-five  similar  contracts  with  the  municipalities  for  the 
construction,  maintenance,  and  operation  of  street  surface  rail- 
roads in  the  present  boroughs  of  Brooklyn  and  Queens.  Some  of 
these  contracts  required  the  annual  payment  of  a  certain  percen- 
tage of  the  gross  receipts.  Subsequently,  under  due  legislative 
authority,  the  contract  arrangements  between  the  relator  and  the 
city  were  modified  in  respect  to  the  amount  of  the  annual  license 
fee.  The  statute  authorizing  the  modification  contains  this 
clause : 

"The  said  license  fees  shall  be  taken  in  full  satisfaction  for  the 
^se  of  the  streets  or  avenues,  but  the  same  shall  not  release  said 
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company  from  any  obligations  required  by  law  to  keep  such 
streets  or  avenues,  or  any  part  thereof,  in  repair,  which  said  obli- 
gations and  the  contracts,  laws,  or  ordinances  creating  and  en- 
forcing the  same,  are  hereby  continued  in  full  force  and 
operation." 

Messrs.  Charles  A.  Collin  and  William  F.  Sheehan  for  plaintifF 

in  error. 

Messrs.  Julius  M.  Mayer  and  Louis  Marshall  for  defendant  m 

error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court: 

Do  these  license  fees  stand  as  an  equivalent  for  property  taxes 
so  that  a  stipulation  in  respect  to  them  relieves  the  property  from 
liability  to  ordinary  taxation?  This  certainly  would  not  be  the 
general  rule.  A  license  fee  is  understood  to  be  a  charge  for  the 
privilege  of  carrying  on  a  business  or  occupation,  and  is  not  the 
equivalent  or  in  lieu  of  a  property  tax.  Take  the  vast  volume 
of  occupations  which  are  subject  to  licenses  from  either  the  na- 
tion or  the  states.  Who  supposes  that,  in  the  absence  of  some 
express  stipulation,  the  fees  charged  for  those  licenses  operate 
to  relieve  the  property  employed  in  the  business  from  the  ordi- 
nary burdens  of  property  taxation?  The  precise  question  as  to 
the  effect  of  an  ordinance  imposing  a  license  fee  for  cars  used  on 
a  street  railroad  was  before  the  court  of  appeals  in  New  York  f. 
Broadway  &  S.  Ave.  R.  Co.  97  N.  Y.  275,  in  which,  on  page  282, 
the  court  said : 

"The  contract  of  the  defendant  arises  from  the  provisions  of 
its  charter  by  which  it  agrees  to  pay  a  certain  sum  reserved 
therein  in  consideration  of  the  privileges  conferred  thereby.  It 
is  neither  a  tax  nor  is  it  a  penalty ;  and  hence  the  technical  rules 
as  to  penal  actions  or  suits  to  recover  a  tax  which  are  invoked 
by  the  appellant  have  no  application." 

Further,  in  the  statute  modifying  the  license  fees,  which  was 
accepted  by  the  relator,  it  was  expressly  stated  that  they  should 
"be  taken  in  full  satisfaction  for  the  use  of  the  streets  or  avenues." 
Clearly,  therefore,  the  fees  being  imposed  for  a  specific  purpose, 
they  cannot  exempt  the  relator's  property  from  the  tax  imposed 
by  the  special  franchise  tax  law. 

It  is  further  objected  that  there  was  a  failure  of  due  process  of 
law  in  that  the  special  franchise  tax  law  did  not  indicate  any 
principle  or  method  for  ascertaining  the  value  of  the  intangible 
property  included  in  the  special  franchise,  and  that  the  state  board 
did  not  make  any  separate  valuation  of  the  tangible  property,  and 
did  not  adopt  or  proceed  upon  any  principle  or  method  in  valuing 
the  totality  of  the  tangible  and  intangible  property,  but  necessarily 
indulged  in  mere  speculation  and  guesswork  instead  of  exercis- 
ing judgment  in  making  the  valuation. 

We  are  of  opinion  that  this  objection  is  without  merit.  The 
sections  relating  to  the  taxation  of  special  franchises  were  enacted 
as  amendments  to  and  part  of  the  general  tax  law  of  the  state, 
and  are  to  be  construed  accordingly.    By  one  section  the  valuation 
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is  to  be  determined  by  the  state  board  of  tax  commissioners.    By 
another  the  owner  of  every  such  franchise  is  required  to  make  a 
written  report  to  the  state  board,  containing  a  full  description  of 
the  franchise,  a  copy  of  the  special  grant,  ordinance,  or  contract 
under  which  it  is  held,  or,  if  possessed  or  enjoyed  under  a  general 
law,  a  reference  to  such  law,  a  statement  of  any  condition,  obliga- 
tion or  burden  imposed  upon  the  franchise,  together  with  such 
other  information  as  the  state  board  may  require ;  and  that  board 
is  authorized  tc)  require,  from  time  to  time,  further  reports  con- 
taining information  upon  such  matters  as  it  may  specify.     Not 
only  tiiBt ;  after  making  the  valuation  the  state  board  is  required 
to  give  notice  in  writing  to  the  owner  of  the  franchise,  stating  the 
valuation,  and  that  on  a  day  specified,  not  less  than  twenty 
nor    more    than    thirty     days    thereafter,     it    will    meet    to 
hear  and   determine   any   complaint   against   such   assessment, 
and   this    notice    must    be    served    at    least    ten    davs    before 
the  day  fixed  for  the  hearing.      At    the    hearing    the    owner 
may  file   a   statement   under   oath,    specifying   the    respect   in 
which  the  valuation  is  incorrect ;  testimony  may  be  taken  and  a 
full  investigation  had.    Another  section  provides  for  a  review  of 
the  assessment  by  writ  of  certiorari.    These  provisions  were  all 
complied  with.    Notice  was  given  to  the  relator,  and  on  the  day 
fixed  for  the  hearing  it  appeared  and  filed  its  objections.    There- 
after it  took  out  a  writ  of  certiorari  to  review  the  proceedings  of 
the  tax  board.    Surely  by  this  due  process  of  law  was  secured. 
It  will  not  do  to  sav  that  the  valuation  of  a  piece  of  property  is 
mere  guesswork.    True,  it  is  often  largely  a  matter  of  opinion, 
and  mathematical  exactness  is  not  always  possible.    Various  ele- 
ments enter  into  and  affect  an  opinion  respecting  the  value  of  a 
given  piece  of  property,  and  all  that  can  be  required  is  that  the 
assessing  board  exercise  an  honest  judgment,  based  upon  the  in- 
formation it  possesses  or  is  able  to  acquire.    That  valuation  is  of 
the  property  as  a  totality,  and  it  is  unnecessary  in  making  an  as- 
sessment to  disintegrate  the  various  elements  which  enter  into  it, 
and  ascribe  to  each  its  separate  fraction  of  value.    Oftentimes  the 
combination  itself  is  no  inconsiderable   factor   in   creating    the 
value.    We  are  of  the  opinion  that  the  relator  was  not  denied  due 
process  of  law  in  the  valuation  and  assessment  of  its  franchise. 

We  see  nothing  else  in  the  record  calling  for  notice,  and  the 
judgment  of  the  Supreme  Court  of  New  York  is  affirmed. 


DowiE  V.  Chicago,  W.  &  N.  S.  Ry.  Co. 

(Supreme  Court  of  Illinois,  Feb.  21,  1905.) 

[73  N.  E.  Rep.  354.] 

Emmcnt  Domain—Parties.— Under  Hurd's  Rev.  St.  1903,  p.  908, 
^•^'»  §  2,  requiring  petitions  in  condemnation  proceedings  to  describe 
all  persons  interested  in  the  property,  it  is  not  necessary  to  the  juris- 
diction of  the  court  that  all  persons  interested  in  the  property  be 
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made  parties,  but  damages  may  be  assessed  to  the  persons  made  par- 
ties, and  they  cannot  complain  of  the  failure  to  bring  in  other  in- 
terested persons. 

Same — Defenses — Railroad  without  License  to  Use  Streets. — ^The 
fact  that  a  railroad  seeking  to  condemn  property  through  a  city  has 
no  license  to  cross  or  traverse  the  streets  of  the  city  is  no  defense  to 
the  property  owner. 

Same — Railroads — EfiFect  of  Subsequent  Incorporation  of  City. — 
Where  a  railroad  has  located,  surveyed,  and  staked  out  its  route  over 
land,  before  the  incorporation  of  the  city  including  such  land  within 
its  limits,  the  subsequent  incorporation  of  the  city  cannot  deprive  the 
railroad  of  its  priority  of  location. 

Condemnation  Proceedings — Filing  of  Papers — Dates. — ^Where  a 
railroad  delivered  the  necessary  papers  in  condemnation  proceedings 
to  the  circuit  clerk  and  requested  him  to  file  the  same,  and 
stated  that  its  attorney  would  remit  the  fee,  which  the  clerk  did  not 
then  demand  of  the  messenger  delivering  the  papers,  and  the  clerk 
delayed  filing  the  papers,  although  requested  by  the  railroad's  attorney 
so  to  do,  the  filing  would  be  held  to  relate  back  to  the  date  when  the 
papers  were  given  to  the  clerk. 

Same — Dates. — The  rights  and  interests  of  parties  to  condemna- 
tion proceedings  date  from  the  time  of  the  filing  of  the  petition. 

Incorporation  of  City. — By  expresss  statutory  provision  the  incor- 
poration of  a  city  is  effected  at  the  time  when  the  vote  is  canvassed 
and  determined  to  be  for  incorporation  or  organization  under  the 
general  law,  and  filing  the  plat  of  the  city  is  no  part  of  its  organiza- 
tion, and  the  date  of  such  filing  has  nothing  to  do  with  the  date  of 
the  incorporation. 

Eminent  Domain — ^Value  of  Property — Place  of  Residence  for  the 
Elect. — The  fact  that  the  owner  of  property  has  formulated  a  great 
plan  for  the  salvation  of  mankind,  and  believes,  with  his  followers, 
that  by  the  intervention  of  Divine  Providence  the  property  is  ren- 
dered unusually  valuable  as  a  place  of  residence  for  the  elect,  does 
not  impress  the  property  with  a  value  proportionate  to  his  and  his 
followers*  estimate  thereof,  when  a  part  of  it  is  demanded  in  con- 
demnation proceedings,  but  the  property  is  to  be  measured  as  other 
property  owned  by  other  people  in  the  same  vicinity,  and  similarly 
situated. 

Same  —  Same  —  View  by  Jury  —  Review  of  Evidence.  —  Where  the 
jury,  or  the  court  acting  as  a  jury,  views  the  premises  in  condemna- 
tion proceedings,  and  hears  testimony  of  witnesses,  the  Supreme  Court 
will  not  disturb  the  findings  based  on  conflicting  and  irreconcilable 
testimony. 

Appeal  from  Circuit  Court,  Lake  County;  C.  H.  Donnelly, 
Judge. 

Condemnation  proceedings  by  the  Chicago,  Waukegan  & 
North  Shore  Railway  Company  against  John  Alexander  Dowie. 
From  the  judgment  rendered,  defendant  appeals.     Affirmed. 

V,  V.  Barnes,  Charles  B.  Lauder,  and  P.  R,  Barnes,  for  appel- 
lant. 
Ela,  Grover  &  Graves,  for  appellee. 

Ricks,  C.  J.  This  appeal  was  prosecuted  from  the  judgment 
of  the  circuit  court  of  Lake  county  fixing  and  awarding  appellant 
damages  in  a  condemnation  proceeding  brought  by  appellee  for 
its  right  of  way.  Appellee  is  a  railroad  corporation  organized 
under  the  laws  of  this  state,  and  authorized  to  construct  and  oper- 
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ate  a  railroad  from  the  state  line  between  Illinois  and  Wisconsin, 
in  Lake  county,  111.,  and  in  the  township  of  Benton  (in  which 
township  the  land  in  controversy  lies),  to  and  into  the  city  of  Chi- 
cag:o.  Several  years  before  this  petition  was  filed,  and  before  ap- 
pellant acquired  the  lands  in  controversy,  the  Chicago  Xorth 
Shore  Belt  Terminal  Railroad  Company  was  organized,  and  lo- 
cated its  line  of  road  immediately  adjoining  the  Milwaukee  Di- 
vision of  the  Chicago  &  Northwestern  Railroad,  acquired  a  part 
of  the  right  of  way,  and  partiallv  constructed  a  portion  of  its  rail- 
road by  grading  and  laying  railroad  ties.  Appellee  succeeded  to 
its  rights.  About  the  year  1900  John  Alexander  Dowie,  the  ap- 
pellant, purchased  about  6.600  acres  of  land  in  said  Benton  town- 
ship, in  Lake  county,  and  at  the  time  of  this  proceeding  still 
owned  the  same.  Among  the  lands  so  purchased  was  the  whole 
or  the  greater  part  ^  sections  15,  22,  and  27  in  said  Benton  town- 
ship, and  described  in  the  petition  as  town  46,  range  12  east  of 
the  third  principal  meridian,  in  Lake  county.  The  strip  through 
these  three  sections  that  was  condemned  is  100  feet  wide,  and 
contains  21.22  acres.  Between  the  20th  and  26th  days  of  March, 
1902,  the  appellee  located  and  staked  out  the  line  in  question, 
and  in  the  latter  part  of  March  or  first  of  April  (about  which 
date  there  is  some  controversy)  filed  its  petition  and  plat  of  its 
right  of  way  in  said  court,  and  began  this  proceeding.  To  the 
proceeding  the  Zion  Lace  Industries,  a  corporation  organized  un- 
der the  laws  of  this  state,  and  operating  a  lace  factory  on  part  of 
the  lands  formerly  purchased  by  appellant,  was  made  a  party,  as 
also  were  other  parties.  Appellant  filed  his  cross-petition,  in 
which  he  claimed  that  the  lands  sought  to  be  taken  were  of  the 
value  of  $221, (XX),  and  that  lands  not  taken  and  adjacent  thereto 
would  be  damaged  in  the  sum  of  $1(X),0(X).  A  jury  was  waived, 
and  the  cause  tried  before  the  court  without  a  jury ;  and  the  trial 
judge,  at  the  solicitation  of  both  the  parties,  personally  visited  and 
viewed  the  lands  in  controversy  and  all  the  surroundings  in  that 
locality — ^the  land  to  be  taken  and  the  remainder  adjacent  thereto. 
The  hearing  covered  a  long  period  of  time  and  the  record  con- 
tains about  1,(XX)  pages.  The  court  awarded  damages  for  be- 
tween 17  and  18  acres  of  land  taken,  at  $3(X)  per  acre,  and  for 
lands  not  taken,  but  damaged — about  20  acres — at  $100  per  acre. 

While  many  errors  are  assigned,  but  few  are  mentioned  in  the 
argument,  and  our  consideration  will  be  confined  to  those  to 
which  our  attention  is  directed. 

It  is  first  contended  that  Zion  City,  a  municipal  corporation, 
should  have  been  made  a  party,  and  that,  without  having  all  the 
parties  in  interest  before  it,  the  court  did  not  have  jurisdiction  to 
proceed  and  find  appellant's  damages.  No  authoritv  is  cited  upon 
this  question  except  section  2  (Kurd's  Rev.  St.  1903,  p.  908,  c. 
47)  of  the  condemnation  act.  This  section  has  been  a  number  of 
times  construed,  and  the  holding  of  this  court  has  been  uniformly 
adverse  to  the  contention  of  appellant.  Bowman  v.  Venice  & 
Carondelet  Railway  Co.,  102  111.  459:  Indiana.  Illinois  &  Iowa 
Railroad  Co.  v.  Conness,  184  111.  178,  56  N.  E.  402.    In  the  latter 
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case  it  was  said  (page  180  of  184  111.,  page  402  of  56  N.  E.)  : 
"It  is  essential  to  the  jurisdiction  of  the  court  that  all  the  own- 
ers shall  be  brought  into  court,  even  as  to  land  taken,  but  compen- 
sation may  be  ascertained  separately/*  There  is  no  reason  for  the 
rule  contended  for  by  appellant.  One  who  has  an  interest  in  the 
property  and  who  is  not  made  a  party  is  not  affected  by  the  pro- 
ceeding, and  loses  no  rights  thereby,  and  it  is  of  no  concern  to 
appellant  that  other  persons  who  may  have  interests  are  not  made 
parties,  as  appellant  is  in  no  manner  affected  or  controlled  by  the 
rights  of  other  persons  as  to  his  damages,  and  as  to  his  rights 
under  the  petition.  The  proceeding  would  be  as  though  no  other 
party  was  defendant.  In  the  case  at  bar,  if  appellant's  contention 
that  the  city  of  Zion  was  a  municipal  corporation,  and  was  the 
owner  of  the  streets  and  alleys  over  a  portion  of  the  lands  through 
which  the  appellee  condemned  its  right  of  way,  was  sound,  he  is 
not  only  not  injured,  but  greatly  benefited,  by  the  fact  that  the  city 
was  not  made  a  party,  as  he  has  been  allowed  compensation  for 
the  value  of  all  the  lands  taken  by  appellee  that  he  claims  belong 
to  the  streets  and  alleys  of  said  city,  and  the  only  effect  will  be 
that  if  he  receive  pay  therefor,  and  the  land  does  not  belong 
to  him,  the  city  will  still  be  at  liberty  to  assert  its  claim. 

The  contention  that  appellee  could  not  condemn  its  right  of 
way  over  the  lands  of  appellant  lying  within  the  present  corporate 
limits  of  Zion  City  because  it  (appellee)  did  not  have  a  license  to 
cross  or  traverse  the  streets  and  alleys  of  Zion  City  cannot  be  ad- 
mitted. If  such  license  is  necessary,  the  question  only  affects  the 
rights  of  appellee  and  the  city,  and  appellee  may,  if  it  becomes 
necessary,  obtain  the  license  of  the  city  at  any  time  before  it 
constructs  its  road.  Suburban  Railroad  Co.  z\  Metropolitan  West 
Side  Elevated  Railroad  Co.,  193  111.  217,  61  N.  E.  1090.  Besides, 
the  evidence  shows,  beyond  question,  that  appellee  had  located, 
surveyed,  and  staked  out  its  route  for  its  road  over  the  land  in 
question  before  the  incorporation  of  Zion  City,  and  the  subse- 
quent incorporation  could  not  affect  appellee's  right  to  the  extent 
of  depriving  it  of  its  priority  of  location.  When  Zion  City  be- 
came incorporated,  it  was  bound  to,  and  did,  take  notice  of  ap- 
pellee's rights  and  prior  location  by  showing  upon  its  plat  the  ex- 
act location  and  width  of  appellee's  right  of  way.  This  latter 
fact  is  denied  by  counsel  for  appellant,  but  the  recorded  plat  in- 
corporated in  the  record  shows  that  such  was  the  case.  On 
March  28th  or  29th  (which  of  said  dates  being  uncertain)  ap- 
pellee, by  special  messenger,  delivered  into  the  hands  of  the  cir- 
cuit clerk  of  Lake  county  the  petition  for  condemnation  and  the 
plat  or  profile  of  its  right  of  way  as  located,  with  a  written  re- 
quest, in  the  form  of  a  letter  to  said  clerk,  to  file  both  the  petition 
and  the  plat,  and  issue  summons  against  the  appellant,  and  deliver 
the  same  to  the  sheriff,  and  stating  that  the  attomev  would  remit. 
The  clerk  received  said  papers  from  the  messenger,  and  retained 
the  same  till  March  31,  1902,  when  he  wrote  the  appellee's  at- 
torney that  he  doubted  his  right  to  file  the  survey  or  plat,  and 
stated  the  docket  fee  was  $16,  but  did  not  state  whether  he  had 
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Bled  the  petition  or  not.     The  attorney  for  appellee  visited  the 
clerk  April  1st,  and  requested  the  clerk  to  file  the  papers  as  of  the 
date  delivered :  but  the  clerk  would  not  do  so,  but  filed  them  as 
of  April  1st.    The  clerk,  at  the  time  the  papers  were  presented  to 
him,  did  not  demand  the  fee,  but  held  the  papers  until  Zion  City 
had  voted  to  be  incorporated,  and  appellant  had  filed  a  plat  sub- 
dividing a  portion  of  the  territory  through  which  appellee's  right 
of  way  was  located.    The  messenger  testified  that  the  clerk  re- 
ceived from  him  the  package,  and  read  the  letter,  and  stated  it  was 
all  right.    The  clerk  testified  that  the  messenger  left  before  he 
had  time  to  read  the  letter.    The  testimony  tends  to  show,  or 
strongly  raises  the  suspicion,  that  the  clerk  was  fully  aware  of 
the  nature  of  the  papers  and  the  importance  attached  to  their 
filing,  and  of  the  proceedings  that  were  being  taken  by  appellant 
to  prevent  the  appellee  from  having  the  benefit  of  the  proceed- 
ings, by  the  incorporation  of  part  of  the  territory  through  which 
the  line  was  to  run.    We  are  not  prepared  to  hold  that  the  failure 
of  appellee  to  advance  or  tender  tfie  fee,  when  not  demanded,  de- 
prived it  of  the  benefit  of  the  prior  presentation  of  the  petition 
and  plat  to  the  clerk.    It  has  been  well  said  that  one  having  an 
instrument  to  file  in  an  office  can  only  present  it  to  the  proper  of- 
ficer, and  when  he  has  done  that  he  has  all  the  benefit  and  ad- 
vantage of  the  act,  as  though  it  had  been  formally  filed,  as  he  has 
no  control  over  the  person  of  the  officer;  and  we  feel  entirely 
warranted,  on  a  well-established  line  of  authorities,  and  under 
the  facts  established  by  the  record,  in  holding  that  appellee  was 
entitled  to  the  benefit  of  the  filing  as  of  March  28th  or  ^h,  either 
of  which  dates  was  anterior  to  the  incorporation  of  Zion  City. 
Cook  V,  Hall,  1  Oilman  575 ;  Merrick  v,  Wallace,  19  111.  486 ; 
Xattinger  v.  Ware,  41  111.  245;  Hamilton  v.  Beardslee,  51  III. 
478;  Pease  r.  Fish  Furniture  Co.,  176  111.  220,  52  N.  E.  932;  8 
Ency.  of  PI.  &  Pr.  923. 

The  question  of  the  filing  of  the  petition  in  this  case  becomes 
important  in  another  aspect  of  the  case.    Appellant  contends  that 
Zion  City  was  incorporated  before  the  filing  of  the  petition,  and 
that  the  property  sought  to  be  condemned    should    have    been 
recognized  as  blocks,  streets,  and  alleys,  as  shown  by  the  plat,  and 
that  appellant  was  entitled  to  have  the  court  take  into  considera- 
tion the  fact  that  at  the  time  the  petition  was  filed  a  large  portion 
of  the  property  .belonging  to  appellant,  that  was  proposed  to  be 
taken  in  the  right  of  way,  was  within  the  limits  of  an  incorpo- 
rated and  platted  city.    The  rule  seems  to  be  clear  that  the  rights 
and  interests  of  the  parties  date  from  the  time  of  the  filing  of  the 
condemnation  petition.     Dupuis  v.  Chicago  &  North  Wisconsin 
Railway  Co.,  115  111.  97,  3  N.  E.  720;  Chicago  &  Iowa  Railroad 
Co.  r.  Hopkins,  90  111.  316.    Appellant  on  March  29,  1902,  filed 
the  plat  of  a  portion  of  the  territory  that  was  afterwards  included 
within  the  corporate  limits  of  Zion  City,  and  it  is  argued  that,  as 
that  plat  was  filed  prior  to  appellee's  plat  or  petition,  appellant  has 
gained  the  priority  thereby ;  and  it  is  also  contended  that  by  the 
filing  of  the  plat,  and  that  being  followed  by  the  incorporation  on 
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the  31st  of  March,  and  later  by  the  election  of  officers,  by  the 
principle  of  relation  the  whole  incorporation  will  date  as  of  the 
time  of  the  filing  of  the  plat.  These  contentions  are  not  sup- 
ported by  reason  or  authority.  The  statute  expressly  fixes  the 
time  when  the  incorporation  is  effected,  and  that  is  the  time  when 
the  vote  is  canvassed  and  determined  to  be  for  the  incorporation  or 
organization  under  the  general  law,  and  that  occurred  on  the 
31st  day  of  March.  But  at  that  time,  however,  there  were  no 
officers,  and  could  be  none  until  an  election  was  called,  which 
took  place  on  the  23d  of  April,  when  the  mayor  and  aldermen 
were  elected,  as  well  as  other  municipal  officers.  But  the  plat  was 
not  part  of  the  organization  of  the  cit>'.  The  plat  is  not  required 
by  the  statute  in  order  that  a  territory  may  become  incorporated 
as  a  city,  and  in  this  case  much  of  the  territory  that  was  incor- 
porated was  not  platted.  In  fact,  but  a  small  portion  of  it  was 
platted.  It  is  apparent  from  this  record  that  the  main  purpose 
of  incorporating  and  platting  was  to  defeat,  if  possible,  appellee's 
petition.  But  we  do  not  regard  either  as  having  any  effect  upon 
this  proceeding. 

The  main  controversy  in  this  case  is  as  to  the  amount  of  dam- 
ages allowed  appellant  for  the  lands.  The  record  discloses  that 
in  1900  and  1901  appellant  purchased  6,600  acres  of  land  at  prices 
ranging  from  $100  to  $500  per  acre.  The  land  is  in  one  entire 
body,  and  extends  westward  from  Lake  Michigan,  and  includes 
the  lake  frontage  and  wharfage,  and  other  valuable  rights;  that 
the  land  near  the  lake,  and  having  shipping  advantages,  was  the 
most  valuable  land,  and  some  of  which,  at  least,  was  purchased  for 
$500  an  acre.  It  also  appears  that  the  Chicago  &  Northwestern 
Railroad  Company  has  had  for  some  years  a  line  of  road  through 
the  portion  of  the  city  that  has  been  platted  and  subdivided,  and 
that  Dr.  Dowie,  who  is  substantially  the  city,  and  everything  that 
pertains  to  control  and  domination  in  that  territory,  has  arrange- 
ments that  are  satisfactory  to  him  with  the  railroad  company  that 
is  already  there,  and  had  determined  that  this  company  should 
not,  if  he  could  prevent  it,  traverse  his  territory.  As  to  the  ex- 
tent of  damages,  the  testimony  is  irreconcilable.  Dr.  Dowie 
fixes  his  damages  at  $250,000  for  the  right  of  way,  and  says  that 
he  would  consider  that  a  very  moderate  sum.  He  estimates  the 
value  of  the  land  at  from  $4,000  to  $5,000  an  acre ;  and  the  dam- 
ages in  excess  of  this  amount,  over  the  land  taken,  he  thinks 
would  arise  from  interference  with  their  driving  to  the  lake  from 
the  town  west  of  the  railroad,  and  interference  with  parks  that 
he  has  planned  to  have,  and  some  of  which  he  shows  upon  the 
plat,  and  that  the  property  taken  is  what  he  regards  as  part  of  his 
most  valuable  residence  property.  He  states  that  he  does  not  sell 
lots  or  real  estate,  except  that  he  sells  leases  for  1,100  years;  that 
he  estimates  the  value  of  the  land  he  holds  at  thirty  millions  of 
dollars,  and  that  he  expects  in  a  short  time  to  have  a  city  of  a 
population  of  50,000.  Other  witnesses,  members  of  the  church 
of  which  he  is  the  head,  and  identified  with  him  in  the  organiza- 
tion of  the  church  and  territory  into  a  religious  settlement  and  city 
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— ^most  of  them  bearing  an  official  relation  to  the  church — testi- 
fied ;  and  their  testimony  is  largely  in  the  language  used  by  Dr. 
Dowie,  and  they  agree  with  him,  substantially,  in  amounts.  To 
put  their  claim  concretely,  they  say  that  there  are  100,000  mem- 
bers of  that  church,  and  that  they  are  all  desirous  of  residing  at 
Zion  or  Zion  City,  and  that  they  are  coming  to  it  as  rapidly  as 
they  can  dispose  of  their  holdings  and  interests  elsewhere;  that 
the  properties  that  have  been  sold  by  leasehold  have  been  paid 
for  chiefly  with  scrip  issued  by  Dr.  Dowie  for  loans  and  advances 
made  to  him  or  to  his  church,  which  are  evidenced  by  what  are 
termed  "certificates,"  but  are  substantially  promissory  notes,  in 
which  Dr.  Dowie  agrees  to  pay  the  amount  of  money  named,  and 
8  per  cent,  interest  thereon;  that  any  one  holding  sufficient  of 
this  scrip,  and  being  identified  with  the  church,  can  exchange  the 
scrip  for  leasehold  interests  in  lands,  and  that  leases  have  sold 
for  from  $300  to  $2,000  or  $3,000  each,  depending  upon  location ; 
that  a  year  or  two  ago  the  Zion  Lace  Industries  corporation  was 
organized :  and  that  property  was  leased  or  sold  for  $800  an  acre 
upon  which  to  construct  its  factory.  The  evidence  shows  that 
Dr.  Dowie  was  the  president  and  principal  stockholder  of  the 
lace  factor)'.  It  also  discloses  that  his  followers  accept  him  as  a 
prophet  of  the  Lord,  and  believe  that  Zion  City  was  established 
in  answer  to  prayer,  and  its  progress  has  been  made  entirely 
through  the  intervention  of  Divine  Providence. 

For  the  petitioner  (appellee),  many  witnesses  thoroughly  con- 
versant with  real  estate  in  and  along  the  route  of  this  right  of 
way,  including  the  lands  owned  by  Dr.  Dowie  and  those  adjacent 
to  them  on  three  sides,  testified  that  on  the  lake  shore,  and  ex- 
tending back  some  little  distance  from  the  lake,  the  lands  are 
higher  and  more  valuable  than  are  the  lands  along  the  line  of 
this  right  of  way ;  that  between  the  high  lands  near  the  lake  and 
the  lands  west  of  the  right  of  way  of  the  Chicago  &  Northwestern 
Railroad  Company  are  what  they  term  "low  lands,"  subject  to 
overflow,  and  gathering  considerable  bodies  of  water  during 
freshets  and  the  rainy  season;  that  the  elevation  of  the  lands 
along  in  the  vicinity  of  this  right  of  way,  which  is  almost  parallel 
to  that  of  the  right  of  way  of  the  Chicago  &  Northwestern  Rail- 
road Company,  lying  east  of  it,  is  only  about  six  feet  above  the 
lake ;  that  west  of  the  right  of  way  of  both  of  these  roads  are 
high,  rolling,  and  desirable  lands  for  residence  and  other  pur- 
poses, and  that  the  lands  along  the  right  of  way  are  only  suitable 
for  manufacturing  purposes,  and  for  small  or  cheap  tenements, 
and  that  these  lands  are  not  worth  to  exceed  $300  per  acre ;  and 
that  the  lands  adjoining  them  on  both  the  north  and  south  can 
be  obtained  for  from  $100  to  $200  per  acre. 

The  witnesses  for  appellant  admit  that  the  lands  owned  by  ap- 
pellant have  no  market  value,  in  the  sense  that  there  is  anv  de- 
niand  for  them  outside  of  the  membership  of  Dr.  Dowie's  church ; 
and.  while  it  is  difficult  to  get  from  the  language  of  Dr.  Dowie 
and  his  followers  the  exact  elements  that  they  take  into  consid- 
eration in  fixing  the  value  of  the  lands,  one  cannot  read  the  testi- 
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mony  and  come  to  any  other  conclusion  than  that  the  value  as 
fixed  bv  them  is  what'  is  termed,  in  law,  largely  fanciful,  senti- 
mental,' and  speculative,  resting  to  a  great  extent  upon  the  re- 
ligious sentiment  that  obtains  among  his  people.  They  pomt  to 
the  marvelous  growth  of  Zion  City,  which  had  reached  in  less 
than  two  years  nearly  10.000  population,  with  1,200  to  1,500 
houses  or  buildings ;  and  some  of  them  say  that  it  is  not  the  pres- 
ent money  value  of  the  land  that  they  fix,  but  that  it  is  the  future 
prospects,  and  the  great  religious  settlement,  with  its  moral  at- 
tributes, that  will  be  eventually  gathered  there,  that  enter  in  and 
form  a  part  of  their  estimate.  Some  of  them  testified  as  to  the 
amounts  that  thev  had  paid  for  lots,  showing  that  they  had  paid 
from  $500  to  $1,200  for  a  single  lot;  and,  when  asked  to  explain 
upon  what  theory  or  principle  they  could  receive  any  income  or 
per  cent,  upon  the  money  that  they  had  thus  invested,  they  ex- 
plain by  saying  that  whatever  they  paid  for  lots  went  to  the  build- 
ing up  of  Zion,  and  that  they  must  all  pay  their  tithes  towards 
building  it  up,  and  that  these  moneys  invested  in  lots  were  used 
by  Dr.  Dowie  in  the  development  of  the  religious  settlement  and 
the  advancement  of  their  cause,  and  from  which  they  derived  the 
benefit.  In  speaking  also  of  the  industries  now  established  and 
in  contemplation  there,  it  was  said  that  those  employed  were 
members  of  the  church,  and  participated  in  the  profits  of  the 
business. 

The  testimony  all  agrees  that  along  this  right  of  way  no  lots 
have  been  sold  or  leased,  either  in  acre  tracts  or  otherwise,  ex- 
cept to  the  lace  industry ;  that  the  ground  is  all  open  ground  and 
wholly  unimproved,  outside  of  the  lace  industry ;  and  the  conten- 
tion of  appellant  and  all  of  his  witnesses  is  almost  wholly  founded 
upon  the  theory  that,  when  they  get  the  people  there  that  they 
expect  to  have,  and  the  industries  established  that  they  expect  to 
establish,  there  will  be  a  market  for  all  of  this  property  at  the 
prices  they  have  named.  Counsel  for  both  sides  agree  that  the 
market  value  of  the  property  is  the  measure  of  appellant's  dam- 
ages, and  the  contention  arises  over  what  shall  be  termed,  in  this 
case,  the  market  value.  Appellant  says  that  the  values  here  can- 
not be  measured  upon  the  same  basis  or  theory  of  any  other  place 
or  city  in  the  world,  as  there  is  no  other  that  is  organized  upon 
the  same  plan,  and  no  other  that  bas  made  such  growth  and  has 
such  prospects;  that  this  settlement  and  property  of  Dr.  Dowie 
are  sui  generis.  This  latter  statement  may  be  readily  admitted, 
when  it  is  said  that  a  city  is  organized,  comprising  a  population 
of  at  least  10,000,  with  but  a  single  freeholder  in  it^  Dr.  Dowie 
seems  to  be  the  only  person  of  all  his  church  that  is  the  owner  of 
a  freehold  estate  in  any  of  that  land.  It  may  well  be  doubted  if 
that  number  of  people  could  be  brought  together  anywhere,  or 
under  any  conditions  other  than  those  that  seem  to  surround 
them  under  Dr.  Dowie's  leadership,  who  would  be  willing  to  hold 
their  properties  under  such  a  tenure.  The  evidence  shows  that 
upon. all  sides  of  this  property,  except  the  east  side,  or  where  it 
is  bounded  by  the  lake,  almost  unlimited  acres  of  land  can  be  ob- 
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tained  now  at  prices  ranging  from  $100  to  $200  per  acre,  so  that 
it  cannot  be  said  in  this  case  that  the  land  sought  to  be  taken  for 
railroad  purposes  by  appellee  is  indispensable  to  the  business  or 
existence  of  Dr.  Dowie's  church,  or  the  material  welfare  of  his 
followers. 

■  The  right  to  entertain  any  religious  belief  one  or  any  number 
of  people  may  see  fit  to  adopt,  so  long  as  it  does  not  lead  to  viola- 
tion of  law,  is  one  that  is  guarantied  by  the  very  spirit  of  our  in- 
stitutions ;  but  that  right  does  not  bring  to  it  or  carry  with  it  in- 
creased or  additional  property  rights  to  those  held  by  other 
people  adopting  other  religious  views  or  no  religious  views.  The 
rule  of  law  as  applied  to  the  right  of  condemnation  is  alike  ap- 
plicable to  the  property  of  Dr.  Dowie  as  it  is  to  that  of  any  other 
citizen,  and  the  fact  that  he  may  have  in  his  mind  and  may  have 
formulated  a  great  plan  for  the  upbuilding  and  salvation  of  peo- 
ple cannot,  of  itself,  impress  his  property  with  an  increased  value 
that  must  be  recognized  by  the  law  when  its  use  is  demanded  in 
the  name  of  the  state,  but  that  property  must  be  measured  as 
other  property  owned  by  other  people  in  the  same  vicinity,  and 
similarly  situated. 

The  uniformity  of  view  of  appellant  and  his  witnesses  with 
reference  to  the  values  and  effect  of  this  proposed  railroad  can 
only  be  accounted  for  by  the  absolute  faith  his  followers  have  in 
him  and  his  religious  teachings.     They  all  seem  to  look  upon 
their  interests  and  prospects  from  identically  the  same  standpoint. 
The  court,  acting  as  a  jury,  went  upon  these  lands  and  examined 
them ;  and,  as  we  have  said,  the  evidence  is  so  conflicting  that  no 
one  could  hope  to  reconcile  it.  We  are  unable  to  conceive  that  any 
one  not  embracing  the  religion  and  accepting  the  views  and  lead- 
ership of  the  appellant  could  reach  the  conclusion  that  his  theory 
of  this  case  supports ;  and  we  have  no  doubt  but  that  a  retrial 
would  result  in  a  similar  conflict  of  views,  arising  out  of  the  same 
conditions,  that  are  not  likely  to  change  during  the  life  and  lead- 
ership of  appellant.     Where  the  court,  acting  as  a  jury,  or  the 
jur>',  views  the  premises  and  has  heard  the  testimony  of  the  wit- 
nesses, and  the  evidence  is  so  conflicting  that  it  cannot  be  recon- 
ciled, this  court  does  not  feel  warranted  in  disturbing  the  find- 
ings.   Hercules  Iron  Works  v,  Elgin,  Joliet  &  Eastern  Railway 
Co.,  141  111.  491,  30  N.  E.  1050;  Chicago  General  Railway  Co.  v. 
Murray,  174  111.  259,  51  N.  E.  245. 

The  judgment  and  award  as  made  by  the  court  will  be  af- 
firmed. 

Judgment  affirmed. 


CoKBR  et  al.  V.  Atlanta,  K.  &  N.  Ry.  Co.  et  al. 

(Supreme  Court  of  Georgia,  June  15,  1905.) 

[51  S.  E.  Rep.  481.] 

Municipal   Corporations^Vacating   Streets— Powers.— A   municipal 
corporation  is  without  power  to  vacate  a  public  thoroughfare  unless 
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authority  so  to  do  be  conferred  upon  it  in  express  terms  or  by  neces- 
sary implication. 

(a)  The  charter  of  the  city  of  Atlanta  clothes  it  with  no  such 
power. 

(b)  Authority  "to  open,  lay  out,  to  widen,  straighten,  or  otherwise 
change"  streets  within  the  city  does  not  comprehend  the  power  to 
abandon  a  thoroughfare  and  open  another  to  take  its  place  over  a 
strip  of  land  running  parallel  with,  but  some  26  feet  distant  from, 
the  nearest  boundary  line  of  the  street  sought  to  be  vacated  and 
devoted  to  a  purpose  inconsistent  with  its  use  by  the  public. 

Public  Nuisance — Injunction.* — Though  the  unauthorized  obstruc- 
tion of  a  city  street  by  the  laying  of  railway  tracks  and  the  erection 
of  permanent  structures  thereon  may,  as  matter  of  law,  amount  to  a 
public  nuisance,  none  save  persons  who  will  thereby  sustain  injury 
not  shared  in  by  the  public  at  large  can  maintain  an  equitable  pro- 
ceeding to  enjoin  the  creation  of  such  nuisance. 

Injunction — Abandonment  of  Street — Who  May  Maintain. — One 
whose  property  rights  will  be  injuriously  affected  by  the  unauthor- 
ized abandonment  and  obstruction  of  a  street  which  furnishes  an 
important  avenue  of  approach  to  his  place  of  business,  in  that  the 
closing  of  the  street  will  divert  travel  from  the  thoroughfare  on  which 
his  property  is  situated,  and  render  the  same  less  valuable  and  less 
remunerative  to  him,  can  maintain  an  action  to  prevent  the  infliction 
of  such  special  injury. 

Municipal  Corporations — Contracts — Injunction. — That  great  bene- 
fits will  flow  to  a  city  from  the  carrying  out  of  an  ultra  vires  contract 
made  in  its  behalf  affords  no  reason  for  denying  appropriate  equitable 
relief  to  a  citizen  who  attacks  the  contract  as  illegal,  and  whose  rights 
will  be  infringed,  if  its  terms  are  given  effect. 

Same — Defenses — Evidence. — There  is  no  merit  in  the  defense  that 
a  property  owner  will  not  sustain  damage  from  the  unlawful  closing 
of  a  street,  for  the  reason  that  another  street  to  take  its  place  will 
be  immediately  opened,  unless  it  be  shown  that  the  street  to  be  opened 
will  be  permanently  maintained. 

(a)  Evidence  that  the  street  to  be  substituted  for  that  closed  will 
afford  better  access  to  the  complainant's  property,  and  will  render 
it  more  valuable,  is  not  open  to  the  objection  that  benefits  thus  arising 
cannot  be  set  off  against  the  damages  which  he  would  sustain  from 
the  unauthorized  abandonment  and  obstruction  of  the  street  to  the 
closing  of  which  he  objects. 

(b)  After  an  ultra  vires  contract  wherein  a  municipality  is  named 
as  a  party  is  wholly  or  partially  performed  by  the  other  contracting 
party,  a  court  of  equity  cannot  undertake  to  enjoin  the  city  authorities 
from  restoring  to  that  party  such  fruits  of  the  unauthorized  contract 
as  have  not  been  dissipated,  but  remain  in  the  custody  of  the  mu- 
nicipality. 

Estoppel  by  Conduct. — Even  though  a  citizen  may,  by  his  conduct, 
induce  the  authorities  of  a  city  to  believe  that  he  will  not  question 
the  validity  of  an  ordinance  providing  for  the  vacation  of  a  public 
thoroughfare,  he  will  not  be  estopped  from  attacking  the  ordinance 

*For  the  authorities  in  this  series  on  the  subject  of  the  rights  of 
abutting  owners  as  affected  by  the  construction  and  operation  of 
railroads  in  streets,  see  foot-notes  appended  to  Bork  v.  United  New 
Jersey  R.  &  Canal  Co.  (N.  J.),  11  R.  R.  R.  115,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  115;  Vincent  Bros.  v.  New  York,  etc.,  R.  Co.  (Conn.), 
15  R.  R.  R.  587,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  587;  extensive  note 
appended  to  Louisville  &  N.  Terminal  Co.  v.  Lellyett  (Tenn.),  15  R. 
R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  498;  foot-note  appended  to 
Baltimore  Belt  R.  Co.  z\  Sattler  (Md.),  15  R.  R.  R.  80.  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  80;  Dean  v,  Ann  Arbor  R.  R.  (Mich.),  13  R.  R. 
R.  365,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  365. 
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at  any  time  before  definite  action  is  taken  thereunder  by  the  parties, 
interested  in  giving  it  effect. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  J.  H.  Lumpkin,, 
Judge. 

Suit  by  F.  M.  Coker,  Jr.,  and  W.  S.  Kendrick  against  the- 
Atlanta,  Knoxville  &  Northern  Railway  Company  and  the  city 
of  Atlanta.  Decree  for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

The  Atlanta,  Knoxville  &  Northern  Railway  Company  under- 
took to  secure  for  the  joint  benefit  of  itself  and  other  railroad 
companies  with  which  it  was  associated  terminal  facilities  in  the 
city  of  Atlanta  affording  access  to  Central  avenue,  in  the  heart  of 
the  city.    As  a  part  of  the  project,  the  railway  company  desired 
to  acquire  title  to  a  street  known  as  "Waverly  Place,"  which  di- 
\*ided  property  it  had  purchased  from  the  freight  yards  of  one 
of  the  companies  with  which  it  was  associated;  to  also  acquire 
title  to  a  lot  upon  which  stood  one  of  the  fire  engine  houses  be- 
longing to  the  city ;  and  to  secure  the  privilege  of  crossing  cer- 
tain streets  intersecting  a  right  of  way  leading  to  the  property 
which  the  railway  company  had  purchased  for  use  as  a  terminal 
station.    The  city  of  Atlanta,  acting  through  its  general  council, 
indicated  a  willingness  to  encourage  and  foster  the  enterprise, 
and  negotiations  between  the  railway  company  and  the  city  coun- 
cil were  entered  into,  with  a  view  to  granting  to  the  railway  com- 
pany the  desired  privileges,  and  conferring  upon  it  the  right  to 
use  Waverly  Place  as  it  might  see  fit.  The  city  of  Atlanta  also  had 
a  purpose  of  its  own  in  view.     It  much  desired  to   acquire   the 
right  to  construct  a  viaduct  across  the  railroad  yards  of  the  com- 
panies associated  with  the  Atlanta,  Knoxville  &  Northern  Rail- 
way Company,  and  to  get  from  the  railroad  companies  substantial 
aid  in  the  building  of  this  expensive  structure  from  Washington 
street,  on  the  south,  to  Collins  street,  on  the  north,  of  the  railroad 
yards.    As  a  result  of  the  negotiations,  the  city  council,  on  De- 
cember 23,  1904,  adopted  an  ordinance  which  provided,  in  sub- 
stance, as  follows :    The  railway  company  was  to  be  granted  ( 1 ) 
the  privilege  of  crossing  the  streets  intersecting  its  right  of  way 
to  the  proposed  terminal  station ;  (2)  the  city's  fire  engine  lot ; 
f3)  the  street  known  as  Waverly  Place;  and  (4)  the  right  to 
cross  with  its  tracks  a  portion  of  Washington  street  at  a  grade 
which  would  admit  of  trains  passing  under  the  proposed  viaduct. 
On  the  other  hand,  the  city  was  to  acquire  from  the  railway  com- 
pany (1)  a  right  of  wav  for  the  viaduct  across  the  railroad  yards ; 
i2)  the  sum  of  $50,000,  to  be  used  in  building  this  viaduct;  (3) 
a  lot  in  the  neighborhood,  upon  which  should  be  erected  by  the 
railway  company  a  modern  fire  engine  house  to  take  the  place  of 
that  granted  to  the  railway  company;  and  (4)  the  use  of  a  street 
laid  out  across  the  property  of  that  company  south  of  Waverly 
Place,  and  to  be  used  in  its  stead  till  the  city  should  take  steps  to 
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build  the  viaduct,  and  should  receive  from  the  company  the  $50,- 
000  to  be  used  in  its  construction,  when  the  strip  of  land  laid  out 
as  a  street  across  the  railway  company's  property  should  be  re- 
conveyed  to  that  company,  provided  the  city  was  not  prevented 
by  legal  proceedings  from  so  doing ;  the  $50,000  to  be  paid  to  the 
city  in  any  event. 

The  railway  company  assented  to  the  terms  of  the  ordinance, 
and  it  was  about  to  be  carried  into  effect,  when  F.  M.  Coker,  Jr.. 
and  W.  S.  Kendrick  filed  an  equitable  petition,  therein  naming  the 
Atlanta,  Knoxville  &  Northern  Railway  Company  and  the  city  of 
Atlanta  as  defendants,  and  praying  that  they  be  enjoined  from 
proceeding  under  the  ordinance  to  do  anything  affecting  the  exist- 
ing status.     Petitioners  attacked  the  contract  evidenced  by  the 
ordinance  as  ultra  vires,  alleged  that  they  were  the  owners  of 
property  in  the  immediate  vicinity  of  Waverly  Place  which  would 
be  injuriously  affected  by  the  closing   and   obstruction     of  that 
street,  and  denied  any  right  or  authority  on  the  part  of  the  city 
to  vacate  it,  or  to  grant  to  the  railway  company  the  privil^e  of 
using  the  same  for  railroad  purposes.    On  the  hearing  of  the  case, 
no  attempt  was  made  to  show  that  any  special  injury  to  Kendrick 
would  result  from  the  closing  of  the  street,  but  it  did  appear  from 
the  uncontradicted  evidence  that  if  Waverly  Place  should  be  va- 
cated, and  no  thoroughfare  taking  its  place  should  be  substituted, 
the  market  value  of  certain  property  owned  by  Coker  w^ould  de- 
preciate from  5  to  10,  or  possibly  25,  per  cent.    The  fact  was  also 
brought  out  at  the  hearing  that  subsequently  to  the  filing  of  the 
petition  for  injunction  the  city  council  had  in  certain  respects 
amended  the  ordinance  complained  of.    The  only  change  therein 
which  need  be  noticed  is  the  striking  of  the  provision  for  the 
payment  by  the  railway  company  of  $50,000,  and  the  insertion  in 
lieu' thereof  of  the  following  stipulation:    "Sec.  6.  That  the  said 
railroad  company,  by  accepting  this  ordinance,  agrees  and  con- 
tracts with  the  city  of  Atlanta  to  pay  a  part  of  the  expense  or 
cost  of  the  construction  of  said  viaduct,  corresponding  to  the 
amount  needed  to  erect  that  part  of  the  viaduct  extending  over 
the  tracks  of  the  railroad  from  the  abutment  at  Washington  street 
to  the  abutment  at  Collins  street,  as  shown  on  the  plans  of  the 
original  ordinance,  approximating  a  distance  of  393  feet,  thus 
connecting  the  viaduct  constructed  to  either  side  of  said  railroad 
property  and  completing  said  viaduct,  provided  the  cost  of  such 
part  of  the  same  does  not  exceed  $80,000,  any  saving  to  be  for 
the  benefit  of  the  railroad,  its  successors  and  assigns.  The  city  of 
Atlanta  will  adopt  a  resolution  directing  the  mayor  to  execute  a 
conveyance  in  its  name  quitclaiming  all  the  city's  right,  title  and 
interest  in  and  to  Waverly  Place,  as  changed,  to   the    Atlanta, 
Knoxville  &  Northern  Railroad  Company,  its  successors  and  as- 
signs, at  the  time  said  railroad  company,  its  successors  and  as- 
signs, shall  pay  their  part  for  the  construction  of  said  viaduct,  as 
above  provided ;  and  the  good  faith  of  the  city  is  hereby  pledged 
to  accordingly  secure  said  street  to  said  railroad  company  and  its 
successors  and  assigns;  provided,  however,  that  should  the  citv 
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of  Atlanta  be  prevented  by  legal  proceedings  from  making  said 
quitclaim  conveyance,  the  payment  for  said  viaduct  shall  never- 
theless be  made  as  herein  provided."  To  certain  evidence  offered 
by  the  defendants  objection  was  made  by  the  plaintiffs,  and  the 
court  reserved  its  decision  as  to  the  admissibility  of  this  evidence 
until  a  date  subsequent  to  the  hearing,  at  which  time  the  objcc- 
tons  were  overruled  and  an  order  was  passed  denying  the  injunc- 
tion prayed  for.  To  the  ruling  of  the  court  as  to  the  admissibility 
of  this  evidence,  as  well  as  to  the  refusal  to  grant  an  injunction, 
exception  is  taken. 

Jno,  L.  Hopkins  &  Sons,  for  plaintiffs  in  error. 
King,  Spalding  &  Little,  J.  L.  Mayson,  and  W,  P.  Hill,  for  de- 
fendants in  error. 

Fish,  P.  J.  (after  stating  the  facts).     1.  "The  plenary  power 
of  the  Legislature  over  streets  and  highways  is  such  that  it  may, 
in  the  absence  of  special  constitutional  restriction,  vacate  or  dis- 
continue the  public  easement  in  them,  or  invest  mmiicipal  corpora- 
tions with  this  authority."    2  Dill.  Munic.  Corp.  (4th  Ed.)  §  666. 
"But  the  power  must  be  conferred  in  express  terms  or  by  necessary 
implication,  and  the  construction  of  ambiguous  words  alleged  to 
confer  it  'ought  to  be  in  favor  of  the  common  right  of  highway.' 
Highways  cannot,  in  any  event,  be  discontinued  for  the  purpose 
of  devoting  them  to  private  and  inconsistent  uses."  Elliott,  Roads 
&  Streets  (2d  Ed.)  §  875.     Such  is  the   law   as   heretofore   an- 
nounced by  this  court.   Marietta  Chair  Co.  v,  Henderson,  121  Ga. 
403,  404,  49  S.  E.  312.     No  express  power  to  vacate  a  public 
thoroughfare  has  been  conferred  by  the  General  Assembly  upon  the 
city  of  Atlanta.     On  the  contrary,  its  control   over   streets   and 
alleys  has  been  in  terms  limited  to  the  right  "to  open,  lav  out,  to 
widen,  straighten,  or  otherwise  change"  the  same.    Acts' 1874,  p. 
131,  §  60.  To  exclude  the  general  public  from  the  enjoyment  of  a 
street,  and  to  devote  it  to  a  purpose  wholly  inconsistent  with  its 
use  as  a  thoroughfare,  is  not  such  a  "change"  therein  as  the  city's 
charter  contemplates.    That  the  city  has  power  to  abandon  or  va- 
cate the  street  known  as  Waverly  Place  was  not  claimed  by  coun- 
sel for  the  defendants  in  error,  but  their  contention  is  that  the 
change"  in  that  street  provided  for  by  the  ordinance  adopted  by 
me  city  council  is  one  which  the  municipalitv  has  power,  under 
the  above-quoted  provision  of  its  charter,  to  effect.     The  facts 
are  Waverly  Place  is  to  retain  its  name,  but  change  its  residence, 
u  the  carr>'ing  out  of  the  plan  outlined  in  the  ordinance  is  not  in- 
terfered with.    That  street  is  but  one  block  in  lenq-th,  and  con- 
nects Central  avenue,  on  the  west,  with  Washington  street,  on 
the  east;  the  two  streets  last  named  running  parallel    to    each 
other,  and  at  right  angles  to  Waverly  Place.    On  the  north  adjoin 
tlie  railroad  yards,  now  used  by  the  companies  associated  with  the 
defendant  railway  company,  while  on  the  south  lies  property  all 
ot  which  IS  either  owned  or  controlled  by  tliat  company.   Wash- 
ington street  extends  no  further  north  than  the  railroad  yards 
Untral  avenue  continues  northward  bcvond  them.     Both  streets 
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irrelevant,  but  was  held  by  the  court  to  be  admissible.     It  should 
not  have   been   taken   into   consideration.     The   issue   was    not 
whether  or  not  the  city  council  had  made  a  good  bargain  with  the 
railway  company,  but  whether  or  not  that  bargain  was  ultra  vires. 
5.  'f  he  defendants  also  sought  to  overcome  the  prima  facie  case 
made  out  by  the  plaintiffs  by  showing  that  the  new  street  to  be 
opened  across  the  property  of  the  railway  company  would  not  only 
fully  take  the  place  of  Waverly  Place,  but  would  afford  better 
access  to  Coker's  place  of  business,  and  render  his  property  more 
valuable.     Evidence  to  this  effect  was  objected  to,  but  was  held 
to  be  admissible.     The  plaintiff's  objections  were  that  the  evi- 
dence was  irrelevant  and  immaterial :    ( 1 )  Because  the  unlawful 
occupancy  of  Waverly  Place  by  the  railway  company  would  be 
a  public  nuisance,  and  no  benefits  flowing  to  plaintiffs  from  the 
opening  of  the  new  street  could  be  set  off  against  the  injury 
inflicted  by  closing  Waverly  Place ;  and  (2)  "because  the  rights 
which  the  city  would  acquire  in  the  proposed  new  street  were 
not  equal  in  character  or  nature  with  those  which  it  possessed 
in  the  present  Waverly  Place,  the  latter  rights  being  perpetual, 
while  the  rights  in  the  new  street  were  conditioned  upon  the 
happening  of  the  event  provided  for  in  the  ordinance,  at  which 
time  the  right  to  use  the  strip  of  ground  known  as  'New  Waverly 
Place'  would  be  lost  to  the  city  and  the  public."    The  first  of 
these  objections  was  not  well  taken.     The  purpose  of  the  evidence 
was,  not  to  set  off  benefits  against  damages,  but  to  show  that 
the  closing  of  Waverly  Place,  under  the  terms  of  the  ordinance, 
would  not  result  in  any  special  injury  to  Coker,  or  damage  to  his 
property.     If  such  were  the  truth  of  the  matter,  he  could  have 
no  standing  in  court  as  an  aggrieved  party.     Farkas  v.  Towns, 
103  Ga.  154,  29  S.  E.  700,  68  Am.  St.  Rep.  '88.  The  second  objec- 
tion is  not  to  be  so  easily  disposed  of.    The  ordinance  imposed 
upon  the  city  the  moral,  if  not  the  legal,  obligation  of  reconvey- 
ing  title  to  the  new  street  to  the  railway  company  so  soon  as  that 
company  should  comply  with  its  undertaking  to  share  the  expense 
of  building  the  viaduct,  provided  the  city  should  not  be  "pre- 
vented by  legal  proceedings  from  making  said  quit  claim  con- 
veyance."    In  other  words,  the  city  was  bound  to  reconvey  and 
contracted  to  reconvey  if  within  its  power  to  do  so.     If  it  had  the 
legal  right  to  do  so  when  called  *  on  by  the  railway  company 
at  the  appointed   time,  then  the  new  street  would  be  legally 
closed,  and  Coker  would  lose  all  benefits  flowing  from  the  sub- 
stituted street.     So  if  Coker  is  to  be  denied  the  privilege  of 
objecting  to  the  closing  of  Waverly  Place  on  the  ground  that 
another  and  better  street  will  be  substituted  for  it,  the  fact  must 
be  made  to  clearly  appear  that  the  new  street  cannot  hereafter  be 
legally  closed  at  the  will  of  the  city,  despite  the  express  provi- 
sion in  the  ordinance  pledging  the  good  ifaith  of  the  city  to  re- 
convey it  to  the  railway  company  unless  "prevented  by  legal 
proceedings."     Could  the  city  be  so  prevented  by  any  proceed- 
ing which  Coker  might  hereafter  bring  to  enjoin  the  closing  of 
that  street  ?     Neither  in  his  capacity  of  citizen  and  taxpayer  nor 
in  his  capacit>'  as  property  owner  could  he  be  heard  to  assert 
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that  he  had  any  greater  interest  in  the  street  than  had  the  city  of 
Atlanta,  or  stood  in  any  better  situation  to  object  to  the  abandon- 
ment thereof.  If  the  railway  company  proposed  to  make  to  the 
city  a  dedication  of  the  new  street  by  way  of  gift  and  without 
condition,  then  the  new  street  would  stand  upon  the  footing  of 
other  public  thoroughfares,  and  could  not  be  legally  vacated  at 
the  will  of  the  city.  But  the  company  does  not  contemplate  any 
dedication  to  the  public,  but  has  entered  into  a  cold  business 
proposition  to  convey  the  proposed  new  street  to  the  city  on 
condition  that  the  city  will  reconvey  the  same,  if  within  its 
power,  in  the  event  specified  in  the  ordinance.  Suppose  Coker 
had  waited  till  the  city  undertook  to  do  so  in  accordance  with 
its  terms.  Aside  from  being  met  with  the  charge  of  laches,  he 
would  have  to  overcome  the  difficulty  of  successfully  pointing  out 
?ome  reasonable  ground  upon  which  a  court  of  equity  could  base 
a  right  to  interpose  and  enjoin  the  city  from  making  a  conveyance 
such  as  the  ordinance  calls  for.  That  ordinance  evidences  an 
ultra  vires  contract,  which  the  court  could  not  enforce  or  give 
recognition  to.  Coker  could  not  assert  that  it  was  valid  in  so  far 
as  it  provided  for  a  conveyance  of  the  new  street  to  the  city,  but 
invalid  in  so  far  as  it  provided  for  a  reconveyance  to  the  railway 
company.  He  could  not  in  part  ratify  and  in  part  repudiate  the 
contract,  or  insist  that  the  city  was  entitled  to  hold  on  to  any  of 
the  fruits  of  the  same.  To  return  to  the  railway  company  so 
much  of  the  fruits  of  this  ultra  vires  bargain  as  had  not  beeri 
dissipated  would  be  the  equitable  duty  of  the  city,  as  to  do  so 
would  be  in  accord  with  good  conscience,  and  would  im- 
pose no  burden  nor  injury  upon  any  citizen,  property 
owner,  or  taxpayer.  See  1  Dill.  Munic.  Corp.  (4th  Ed.)  §  462, 
note:  29  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  54,  and  authorities  cited. 
Certainly,  no  court  of  equity  could  consistently  undertake  to 
interfere  with  such  restoration,  whether  made  under  color  of 
the  ultra  vires  contract  by  way  of  compliance  with  its  terms  or 
voluntarily  under  a  proper  recognition  of  the  true  character  erf 
the  contract.  The  city  could  then  reply  to  Coker:  Treating  the 
ordinance  as  valid,  no  more  is  being  done  than  the  city  is  bound 
to  do  under  its  express  terms.  If  the  ordinance  be  invalid, 
as  claimed,  then  it  is  the  right  and  duty  of  the  city  to  restore 
to  the  railway  company  the  strip  of  land  conveyed  as  a  street, 
and  to  take  proper  steps  to  reopen  Waverly  Place  to  the  public. 
Even  though  the  city  might  at  the  same  time  decline  to  take 
such  steps,  the  court  could  not  attempt  to  compel  the  city  to  take 
action,  and  Coker  would  be  remitted  to  the  remedv  pointed  out 
in  Giirs  Case,  118  Ga.  737,  45  S.  E.  623.  to  have"' the  nuisance 
created  by  the  railway  company  in  Waverly  Place  abated  at  his 
instance,  the  city  authorities  not  themselves  exercising  the  right 
to  have  it  abated  in  accordance  with  the  provisions  of  Civ.  Code, 
§  4762.  Now,  if  ever,  is  the  time  for  Coker  to  complain  of 
the  invalid  ordinance  and  object  to  the  closing  and  obstruction  of 
Waverly  Place  before  the  public  nuisance  therein  is  created; 
and  the  defense  that  he  would  suffer  no  injury  because  of  the 
opening  of  the  proposed  new  street  was  not  tenable. 
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6.  Counsel  for  the  defendants  in  error  call  attention  to  the 
fact  that  there  was  no  evidence  going  to  show  that  Kendrick 
would  sustain  any  special  injury  by  the  closing  of  the  street  to 
the  public,  and  insist  that  Coker  had,  by  certain  conduct  prior 
to  the  passing  of  the  ordinance,  estopped  himself  from  settings 
up  its  invalidity.  It  appears  that  pending  the  negotiations  be- 
tween the  railway  company  and  the  city  authorities  Coker  at- 
tended some  of  the  meetings  of  a  special  committee  to  which 
the  council  had  referred  the  matte?  of  granting  to  the  railway 
company  the  privileges  for  which  it  asked:  that  he  was  ver}' 
actively  in  favor  of  the  construction  of  the  Washington  street 
viaduct,  and  that  he  had  expressed  himself  as  willing  to  have 
Waverly  Place  entirely  closed  up  and  abandoned  if  the  viaduct 
could  be  secured.  But,  though  Coker  attended  these  meetings, 
he  did  not  address  the  committee  upon  the  subject  under  dis- 
cussion, nor  favor  or  acquiesce  in  the  adoption  of  the  ordinance 
which  the  city  council  passed.  He  did  make  to  council  a  w^ritten 
proposition  to  loan  to  the  city  $25,000  for  six  months,  with 
interest  at  the  rate  of  4  per  cent,  per  annum,  this  sum  to  be  used 
in  the  construction  of  the  viaduct  according  to  the  plans  and 
specifications  on  file  in  the  office  of  the  city  engineer,  though  this 
offer  was  not  accepted.  On  the  hearing  below  counsel  for 
Coker  stated  that  he  would  submit  to  all  injury  to  his  property 
without  pay  if,  as  a  part  of  the  ordinance  and  the  delivery  of 
Waverly  Place  to  the  railway  company,  the  building  of  the  via- 
duct was  unconditionally  secured,  and  an  appropriation  for  the 
beginning  of  the  work  made;  but  that  this  had  not  been  done; 
that  the  ordinance  in  its  present  shape  did  not,  in  his  opinion, 
insure  the  erection  of  the  viaduct ;  and  that  he  therefore  intended 
to  stand  upon  his  legal  rights.  The  defendants  introduced  a  res- 
olution presented  to  the  council  for  passage  by  one  of  its  members, 
providing  that  the  sum  of  $20,000,  to  be  taken  from  the  tax 
fund,  should  be  appropriated  for  the  purpose  of  beginning  the 
construction  of  the  Washington  street  viaduct.  What  action  was 
taken  by  council  upon  this  resolution  did  not  appear. 

Such  are  the  facts  upon  which  the  defendants  rely  as  creating 
an  estoppel  against  Coker.  If  what  he  did  influenced  the  council 
in  adopting  the  invalid  ordinance  of  which  he  complains,  it  is 
strange  that  this  should  be  so.  Granting  that  such  is  the  case, 
however,  no  one  has  as  yet  been  hurt  by  what  he  did.  The  doc- 
trine of  equitable  estoppel  must  have  a  subject-matter,  to  work 
upon.  In  due  time  Coker  repented  of  his  folly,  if,  indeed,  he 
committed  any.  He  brings  to  the  attention  of  the  court  the 
attempted  commission  of  a  public  wrong  and  the  unjustifiable 
usurpation  of  a  power  which  has  never  been  conferred  upon  the 
city  council.  In  no  sense  can  it  be  said  that  Coker  is  in  pari 
delicto  with  the  defendants,  and  for  that  reason  is  not  a  person 
to  whom  the  court  can  becomingly  grant  the  relief  for  which  he 
prays. 

Judgment  reversed. 

SiMMONSj  C.  J.,  absent.     Lumpkin,  J.,  disqualified. 
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Gls  G.  Coulter,  S.  W.  Hager,  and  C.  B.  Hill,  appts.,  z\  Louis- 
ville &  Nashville  Railro.vd  Company. 

(Argued  November  29,  30,  1904.     Decided  February  20,  1905.) 

[25  Sup.  Ct.  Rep.  342.] 

Conflict  of  Jurisdiction  between  State  and  Federal  Courts — Injunc- 
tion against  State  Taxation  —  Inequality  in  Valuation.  —  A  federal 
court  cannot  enjoin  the  collection  of  a  franchise  tax  assessed  under 
the  authority  of  a  state  because  of  inequality  in  valuation  as  com- 
pared with  other  taxable  property,  nor  can  it  order  the  state  treasurer 
to  ibsue  a  receipt  in  full  to  the  complainant,  which  has  paid  so  much 
of  the  tax  as  it  thinks  was  justly  due. 

Franchise  Tax — Discrimination — Federal  Constitution. — The  federal 
constitution  does  not  forbid  state  taxation  of  the  franchise  of  a 
domestic  corporation  at  a  different  rate  than  is  assessed  upon  the 
tans^ible  property  in  the  state. 

Same  —  Same  —  Injunction  —  Jurisdiction  of  Federal  Courts.  —  In- 
equality in  valuation  for  taxation  of  a  franchise,  as  compared  with 
other  taxable  property,  must  be  systematic  and  intentional  in  order 
to  justify  a  Federal  court  in  enjoining  the  apportionment  and  certifi- 
cation of  the  tax  to  the  several  counties,  where  the  assessment  does 
not  appear  to  have  been  made  on  such  a  different  scale  of  values  from 
that  adopted  elsewhere  as  to  deny  the  equal  protection  of  the  laws 
guaranteed  by  U.  S.  Const.  14th  Amend.,  which  was  the  only  ground 
invoked  to  sustain  the  Federal  jurisdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Kentucky  to  review  a  decree  which  restrained, 
for  inequality  in  valuation  for  taxation,  the  apportionment  and 
certification  to  the  several  counties  of  a  tax  imposed  on  the  fran- 
chise of  a  domestic  corporation,  and  enjoined  the  collection  of 
such  tax^  and  required  the  state  treasurer  to  execute  a  receipt  in 
full  to  the  complainant,  which  had  paid  the  amount  of  the  tax 
which  it  regarded  as  justly  due.    Reversed. 

See  same  case  below,  131  Fed.  282. 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  O,  Davis,  Henry  L,  Stone,  and  Napoleon  B, 
Hayes  for  appellants. 
Messrs,  James  P,  Helm  and  Helm  Bruce  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  a  bill  brought  by  the  railroad  company,  appellee,  a 
Kentucky  corporation,  against  citizens  of  Kentucky^  the  members 
of  the  state  board  of  valuation  and  assessment,  and,  respectively, 
auditor  of  public  accounts,  treasurer,  and  secretary  of  state. 
The  only  ground  of  jurisdiction  alleged  is  that,  under  the  tax 
laws  of  the  state  of  Kentucky,  as  administered  by  its  executive 
officers,  the  railroad  company  is  deprived  of  the  equal  protection 
of  the  laws,  contrary  to  the  'l4th  Amendment.  The  Constitution 
of  the  state  requires  all  property  not  exempted  from  taxation  to 
be  assessed  at  its  fair  cash  value ;  but  the  bill  alleges  that  the 
county  assessors  uniformly  assess  the  property  assessed  by  them, 
which  is  the  great  body  of  tangible  property  in  the  state,  below  its 
cash  value.     It  alleges  that,  in  like  manner,  the  board  of  equaliza- 
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tion  equalizes  the  county  assessments  at  a  percentage  not  above 
80  per  cent,  of  the  fair  cash  value  of  the  property  taxed.  On 
the  other  hand  the  defendants,  who  assess  the  franchise  tax  on 
the  railroad  company,  are  alleged  to  have  assessed  the  company's 
property  in  Kentucky  at  its  full  value,  viz.,  $33,788,724.50,  for 
the  year  1902,  and  then,  deducting  the  tangible  property  locally 
taxed,  $23,103,825,  to  have  made  the  taxable  franchise 
$10,774,890.50.  Whereas,  if  80  per  cent,  of  the  value  of  the 
company's  property  had  been  taken,  then,  deducting  as  before, 
the  taxable  franchise  would  be  only  a  little  over  $4,000,000, 

The  railroad  company  contends  that  when  there  is  a  uniform 
and  general  undervaluation  of  other  property,  then  the  only  way 
in  which  the  company  can  be  put  on  an  equality  with  other 
taxpayers  is  by  a  similar  undervaluation  in  its  case.     The  railroad 
company  contends   further  that  although  this   contravenes   the 
letter  of  the  statute,  the  requirement  of  equality  so  far  out- 
weighs the  requirement  of  a  tax  on  the  full  value  of  property, 
that  if,  by  misconduct  elsewhere,  both  cannot  be  observed,  the 
rule  of  equality  must  prevail.     It  should  be  mentioned  that  the 
franchise  tax  is  both  state  and  local,  and  that  after  the  same  has 
been  laid  and  apportioned  between  the  state  and  county,  etc.,  by 
the  defendants,  the  state  auditor,  who  is  one  of  them,  certifies  to 
the  county  clerks  their  proportion  of  the  tax.    The  bill  prays  for 
an  injunction  against  such  an  apportionment  and  certification, 
and  also  against  collection  by  the  officers  of  the  state.     There 
was  a  general  demurrer  to  the  bill,  and  an  answer  and  replica- 
tion.    The  demurrer  was  overruled.     Much  evidence  was  taken, 
and  at  the  final  hearing  a  decree  was  entered  by  the  circuit  court 
enjoining  the  defendants  as  prayed,  and  requiring  the  defendant 
Hager,  treasurer  of  the  state,  to  execute  a  receipt  in  full  of  the 
state  taxes  on  the  franchise  for  1902,  the  plaintiff  having  paid 
the  sum  which  was  due  on  its  view  of  the  case.     131  Fed.  282. 
The  defendants  appealed  to  this  court.    It  may  be  assumed  from 
an  affidavit  filed,  if  not  from  the  pleadings  that  the  amount  in 
controversy  is  over  $2,000.     See  United  States  v.  Trans-Missouri 
Freight  Asso.,  166  U.  S.  290,  310,  41  L.  ed.  1007,  1017,  17  Sup. 
Ct.  Rep.  540. 

From  a  consideration  of  different  kinds  of  evidence  the  circuit 
court  reached  the  conclusion  that  the  county  assessors  had  sys- 
tematically and  intentionally  undervalued  the  property  assessed 
by  them.  In  the  first  place  it  found  a  settled  habit  of  under- 
valuing, recognized  by  the  legislature  and  the  state  court,  before 
the  adoption  of  the  Constitution  of  1891,  which  required  the  fair 
cash  value  to  be  assessed.  It  found  that  while  the  value  of  land  had 
increased  or,  at  least,  had  not  diminished  since  1891,  the  assess- 
ments^ had  varied  little,  while  those  of  1891  were  not  more 
than  70  per  cent,  of  the  value  at  any  time.  It  considered  testi- 
mony that  from  1893  to  1896  the  assessments  wxre  equalized 
at  70  per  cent.,  following  earlier  statutes,  notwithstanding  the 
Constitution  of  1891.  It  then  compared  tabulated  statements 
of  sales  in  the  different  counties,  which  were  required  by  statute 
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to  be  furnished  to  the  board  of  equalization,  with  the  local 
assessments  and  with  the  results  reached  by  the  last-named  board. 
It  thus  found  an  additional  and  independent  reason  for  believing 
that  there  was  systematic  undervaluation  in  the  counties,  and  it 
inferred  from  comparisons  and  from  testimony  to  that  effect 
that  the  board  paid  little  attention  to  the  tabulated  statements, 
even  on  a  basis  of  80  per  cent.,  but  really  was  governed  by  the 
assessment  of  the  previous  year.  Finally,  it  confirmed  its  con- 
clusions by  direct  testimony  as  to  the  practice  in  certain  counties 
and  the  rules  practically  adopted  by  the  board.  The  reasoning 
is  careful  and  elaborate,  and  cannot  be  read  without  an  impression 
that  probably  it  is  correct  to  the  extent  of  establishing  a  general 
undervaluation  of  land. 

On  the  other  hand,  there  was  testimony  that  the  statements 

of  sales  did  not  afford  satisfactory  evidence  of  average  values,  or 

at  least,  for  various  reasons,  were  not  regarded  by  the  board  of 

equalization  as  affording  it.     Most  of  the  members  of  the  board 

testified  that  they  tried  in  good  faith  to  reach  fair  cash  values, 

and  there  were  many  affidavits  to  a  like  effect  as  to  the  past 

and  present  conduct  of  the  county  assessors.     It  was  sworn  that, 

so  far  as  percentages  of  the  reported  sales  were  used,  they  were 

used  on  an  estimate  of  what  proportion  actual  values  would 

bear  to  the  sums  named  in  the  deeds.     The  circuit  court,  while 

regarding  it  as  the  condition  of  equitable  relief  that  the  property 

other  than  that  of  the  plaintiff  should  have  been  undervalued 

systematically  and  intentionally,  hardly  dealt  with  this  evidence 

in  its  bearing  on  the  question  of  intent.      Yet,    of   course,    no 

court  would  venture  to  intervene  merely  on  the  ground  of  a 

mistake  of  judgment  on  the  part  of  the  officer  to  whom  the  duty 

of  assessment  was  intrusted  by  the  law. 

The  other  half  of  the  plaintiff's  case  is  that  its  franchise  was 
valued  at  its  full  cash  value.  It  might  even  require  considera- 
tion, if  necessary,  whether  it  ought  not  to  be  shown  further  that 
the  appellants,  in  valueing  the  franchise,  consciously  adopted  a 
different  standard  from  that  which  they  understood  to  be  adopted 
in  the  counties.  On  the  foregoing  questions  one  of  the  three 
appellants  testified  that  he  had  dissented  from  the  majority  on 
several  occasions,  believing  that  the  assessments  were  higher 
than  those  for  other  kinds  of  property,  and  that  he  understood 
that  the  majority  assessed  the  franchise  at  its  full  value.  One 
testified  that  he  thought  at  the  time,  and  still  thought,  that  the 
franchise  was  valued  lower  than  it  ought  to  be.  The  third  was 
not  explicit,  but  showed  that  the  valuation  was  reduced  after 
hearing.  Different  well-known  modes  were  used  in  approaching 
the  valuation,  but  probably  there  was  an  element  of  arbitrary 
judgment  at  the  end.  This  certainly  was  the  case  in  regard  to 
the  proportion  of  mileage  in  the  state,  which,  by  the  statutes, 
was  to  "be  considered"  in  fixing  the  value  of  the  franchise,  and 
which  the  appellants  contend  was  underestimated  so  much  as  to 
compensate  for  any  other  mistake,  if  there  was  anv,  which  is 
denied. 
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We  need  not  stop  to  show  that  so  much  of  the  bill  as  seeks  an 
injunction  against  collecting  the  state  tax,  and  the  portion  of  the 
decree  which  orders  a  receipt  to  be  executed  on  the  part  of  the 
state,  cannot  be  maintained.  See  Coulter  v.  Weir,  62  C.  C.  A. 
429,  127  Fed.  897,  906,  912.  On  the  other  hand,  in  a  proper 
case,  a  bill  may  be  brought  to  restrain  apportionment  and  certifi- 
cation to  the  counties.  Fargo  v.  Hart,  193  U.  S.  490,  495,  503, 
48  L.  Ed.  761,  764,  767,  24'  Sup.  St.  Rep.  498.  The  question 
is  whether  such  a  case  has  been  made  out,  and  >ye  may  assume, 
for  purposes  of  decision,  without  deciding,  that,  if  we  otherwise 
agreed  with  the  railroad  company's  contention,  the  injunction 
might  be  granted,  although  the  franchise  was  valued  as  the  law 
requires  in  every  respect  except  in  the  proportion  which  the 
assessment  bore  to  the  other  valuations.  The  decisions  are  not 
agreed  upon  this  point. 

We  have  stated  as  much  as  we  deem  necessary  to  the  answer- 
ing of  the  question  just  put.  It  must  be  obvious  on  even  that 
short  statement  how  uncertain  are  the  elements  of  the  evidence, 
and  in  what  unusual  paths  it  moves.  On  the  face  of  their  records 
the  proceedings  of  the  defendants,  of  the  county  assessors,  and  of 
the  equalizing  board  all  are  regular.  If  it  be  a  fact  that  the 
franchise  of  a  Kentucky  corporation  is  taxed  at  a  different  rate 
from  the  tangible  property  in  the  state,  there  can  be  no  question 
that  the  state  had  power  to  tax  it  at  a  different  rate,  so  far  as 
the  Constitution  of  the  United  States  is  concerned.  Bell's  Gap  R, 
Co.  V.  Pennsylvania,  134  U.  S.  232,  33  L.  Ed.  892,  10  Sup.  Ct. 
Rep.  533;  Merchants'  &  M.  Nat.  Bank  v,  Pennsylvania,  167  U. 
S.  461,  464,  42  L.  Ed.  236,  237,  17  Sup.  Ct.  Rep.  829;  Magoun  z\ 
Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283,  295,  42  L.  Ed.  1037, 
1043,  18  Sup.  Ct.  Rep.  594.  It  is  doubtful,  at  least,  if  any 
further  question  should  have  been  asked  in  this  case.  Missouri 
V,  Dockery,  191  U.  S.  165,  48  L.  Ed.  133,  63  L.  R.  A.  571,  24 
Sup.  Ct.  Rep.  53.  But  as  the  claim  of  right  under  the  United 
States  Constitution  was  not  merely  colorable  (Penn.  Mut.  L. 
Ins.  Co.  V,  Austin,  168  U.  S.  685,  695,  42  L.  Ed,  626,  630,  18  Sup. 
Ct.  Rep.  223),  and  as  the  evidence  is  here,  we  have  considered 
the  evidence  also,  and  our  conclusion  from  that,  as  well  as  from 
the  law,  is  that  the  bill  must  be  dismissed. 

Looking  first  at  the  assessment  of  the  franchise,  there  is  no 
such  certainty  that  it  was  made  on  a  different  scale  of  values 
from  that  adopted  elsewhere  as  would  warrant  an  attack  upon  it 
under  the  14th  Amendment,  even  if  otherwise  that  attack  could 
be  maintained.  But  the  supposed  infringement  of  the  14th 
Amendment  is  the  only  ground  on  which  the  railroad  company 
could  come  into  the  circuit  court,  and  if  that  ground  fails,  and 
obviously  fails,  the  court  should  be  very  cautious,  at  least,  in 
interfering  with  the  state's  administration  of  its  taxes  upon  other 
considerations  which  would  not  have  given  it  jurisdiction. 

The  undervaluation  in  the  counties,  looked  at  from  the  point 
of  view  just  indicated,  also  does  not  appear  to  have  been  such  as 
to  warrant  the  action  of  the  court.     It  is  not  contended  that  a 
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mere  undervaluation  would  be  enough.  It  is  admitted  that  it 
must  have  been  systematic  and  intentional.  There  is,  no  doubt, 
a  natural  inclination  to  think  such  an  undervaluation  probable 
when  it  is  suggested.  But  what  is  the  proof?  The  state  Con- 
stitution, whatever  the  statutes  may  have  said,  seems  popularly 
to  have  been  understood  to  have  made  a  great  change  in  the 
law.  Practice  before  its  adoption,  therefore,  hardly  can  raise  a 
presumption  as  to  practice  afterwards,  even  on  the  liberal  as- 
sumption that  it  properly  could  be  considered  in  evidence.  It 
is  obvious  that  the  accidental  sales  in  a  given  year  may  be  a 
misleading  guide  to  average  values,  apart  from  the  testimony  that 
some,  at  least,  of  the  conveyances  did  not  report  true  prices,  yet 
they  furnish  the  chief  weapon  of  attack.  The  testimony  as  to 
the'  board  of  equalization  taking  80  per  cent,  of  the  reported 
sales  was  explained  by  the  members  of  the  board.  It  would  be 
going  very  far  to  assume  that  they  were  committing  perjury 
because,  to  another  mind,  the  sales  seemed  more  significant  and 
the  explanations  not  very  good.  Inequality,  we  repeat,  is  noth- 
ing, unless  it  was  in  pursuance  of  a  scheme.  To  make  out  that 
scheme  the  anomalous  course  was  followed  of  putting  members 
of  a  tribunal  established  by  law  upon  the  witness  stand  to  testify 
to  the  operations  of  their  minds  in  doing  the  work  intrusted  to 
them.  Fayerweather  v.  Ritch,  195  U.  S.  276,  306,  307,  ante,  p. 
58,  25  Sup.  Ct.  Rep.  58.  But  the  prevailing  testimony  was  that 
no  such  scheme  was  entertained. 

Whatever  we  may  surmise  or  apprehend,  making  allowance  for 
a  certain  vagueness  of  ideas  to  be  expected  in  the  lay  mind,  for  the 
reasonable  differences  of  opinion  among  the  most  instructed  and 
competent  men,  and  for  the  uncertainty  of  the  elements  from 
which  a  judgment  was  to  be  formed  in  the  first  instance,  consider- 
ing the  still  greater  uncertainty  of  those  from  which  the  local 
judgment  must  be  controlled,  if  at  all,  by  persons  having  only  the 
printed  record  before  them,  considering  further  that  to  maintain 
the  bill  imputes  perjury  to  many  witnesses  whose  character  is 
not  impeached,  and,  finally,  recalling  once  more  that  we  are  deal- 
ing with  a  case  that  properly  was  not  cognizable  in  the  circuit 
court,  we  are  of  opinion  that  the  bill  must  be  dismissed. 

Decree  reversed. 


Morris  et  al.  v.  Montgomery  Traction  Co. 

(Supreme  Court  of  Alabama,  Feb.  9,  1905.) 

[38   So.  Rep.  834.] 

Street  Railroads — Construction — Rights  in  Streets — ^Abutting  Own- 
ers.*— A  street  surface  passenger  railway,  constructed  at  grade  in  the 

*For  the  authorities  in  this  series  on  the  question  whether  a  street 
railway  is  an  additional  servitude,  see  foot-notes  appended  to  Mord- 
hurst  V.  Ft.  Wayne,  etc.,  Co.  (Ind.),  15  R.  R.  R.  122,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  122;  Budd  v.  Camden  Horse  R.  Co.  (N.  J.),  15  R.  R. 
R.  116,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  116. 
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usual  manner,  operated  by  animal  or  electric  power,  does  not  consti- 
tute a  substantial  impairment  of  the  private  property  rights  of  abut- 
ting owners,  so  long  as  its  use  of  the  street  does  not  unnecessarily 
interfere  with  the  ordinary  modes  of  travel,  though  the  street  in 
which  the  tracks  were  laid  Was  so  narrow  as  to  render  it  difficult  for 
the  passage  of  street  cars  and  vehicles. 

Appeal  from  City  Court  of  Montgomery ;  A.  D.  Sayre,  Judge. 

Bill  by  J.  M.  Morris  and  others  against  the  Montgomery  Trac- 
tion Company.  From  a  decree  dismissing  the  bill  for  want  of 
equity  on  demurrer,  complainants  appeal.     Affirmed. 

The  bill  sought  to  enjoin  the  appellee  from  constructing  and 
operating  a  street  railway  on  Mobile  street.  The  allegations 
of  the  bill  were,  in  substance,  that  said  street  was  very  narrow, 
being  only  24  feet  in  width,  and  was  one  of  the  principal 
thoroughfares  in  the  city  of  Montgomery,  and  was  passed  by  a 
great  number  of  people  daily  in  wagons,  buggies,  and  other 
vehicles;  that  the  street  railway  proposed  to  occupy  10  feet  of 
such  street,  and  would  thus  prevent  the  passing  of  vehicles 
thereon,  which  would  result  in  the  necessary  abandonment  of 
such  street,  to  the  great  inconvenience  and  injury  of  complain- 
ants; that  property  on  said  street  would  be  exposed  to  greater 
dangers  from  fire,  for  the  reason  that  fire  engines  and  apparatus 
could  not  pass  a  car  thereon. 

Wm,  L.  Martin,  for  appellants. 
Graham  &  Steiner,  for  appellee. 

Haralson,  J.  "Streets  and  highways  are  dedicated  to  the  use 
of  the  traveling  public,  and  street  railways,  which  are  for  the 
purpose  of  facilitating  travel,  impose  no  additional  burden  upon 
the  abutting  owner,  and  are  a  public  use."  If  they  create  noise, 
dust  and  vibrations,  and  are  attended  with  some  inconvenience 
and  even  danger  to  life  and  property,  so  do  other  vehicles  of 
travel  and  trade.  They  are  legitimate  uses  within  the  original 
dedication  of  streets  for  the  benefit  of  the  public.  Joyce  on 
Electric  Law,  §§  278,  341. 

"A  street  surface  passenger  railway  constructed  at  street  grade 
in  the  usual  manner  and  operated  by  animal  power  (or  by 
electricity)  is  not  per  se  a  public  or  private  nuisance,  nor  is  it 
a  new  servitude  imposed  upon  the  land  for  which  the  owners  of 
the  fee  are  entitled  to  compensation."  Booth  on  Street  Railways, 
§  82.  Such  a  use  by  the  ordinary  electric  railway,  with  the  usual 
means  by  which  it  is  operated,  is  but  an  improved  method  of 
using  the  street  for  public  travel ;  and  there  is  no  limit  to  the  use 
of  a  public  street  for  the  purposes  of  travel  thereon,  so  long  as 
such  use  does  not  interfere  unnecessarily  \rith  the  ordinary  modes 
of  travel  and  is  not  substantial  impairment  of  private  rights  of 
property.  Nellis  on  Street  Surface  Railroads,  p.  13S;  B.  T  & 
Co.  V,  S.  B.  T.  &  T.  Co.,  119  Ala.  144,  24  South.  731 ;  Baker  r 
S.  S.  &  S.  R.  Co,  135  Ala  552,  33  South  685,  93  Am  St.  Rep  49- 
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RafTertv  v.  C.  T.  Co.,  147  Pa.  579,  23  Atl.  884,  30  Am.  St. 
Rep.  763. 

In  the  Alabama  cases  cited,  followed  by  the  very  satisfactory 
opinion  of  the  court  below  found  in  the  transcript,  every  princi- 
ple involved  in  this  case,  has  been  thoroughly  considered  and 
decided ;  and  it  is  unnecessary  to  here  repeat  what  was  there  said. 

There  was  no  error  in  sustaining  the  demurrer  to  the  bill  and 
the  motion  to  dismiss  it  for  want  of  equity. 

Affirmed. 

McClellan,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  concur. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Armstrong. 

(Supreme  Court  of  Kansas,  May  6,  1905.) 
[80  Pac.  Rep.  978.] 

NoUance — Operation  of  Railroad — Smoke  and  Cinders — Damages.* 

—An  authorized  business  properly  conducted  at  an  authorized  place 
is  not  a  nuisance,  for  whatever  is  lawful  cannot  be  wrongful;  and  the 
owner  of  a  railroad  thus  authorized  and  operated  is  not  liable  in 
damages  to  one  whose  residence  is  permeated  by  smoke,  cinders,  and 
gas  emitted  from  the  engines  to  such  an  extent  as  to  be  injurious  to 
the  health  and  comfort  of  the  inhabitants. 

Same — Same — Same — Same.* — ©ne  whose  residence  is  rendered  un- 
comfortable or  unhealthy  to  the  occupants '  by  smoke,  cinders,  and 
gas  emitted  from  the  locomotive  engines  of  a  railway  company  can- 
not recover  damages  therefor,  in  the  absence  of  any  special  constitu- 
tional or  statutory  authority,  where  it  appears  that  such  company  has 
not  abused  or  exceeded  its  authority,  in  locating  or  constructing  its 
line  or  in  the  operation  of  its  engines. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Johnson  County;  W.  II.  Sheldon, 
Judge. 

Action  by  J.  B.  Armstrong  against  the  Atchison,  Topeko  & 
Sante  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

The  plaintiff  sued  to  recover  damages  on  two  causes  of  action, 
the  first  being  based  on  injuries  sustained  by  the  defendant's  hav- 
ing deprived  him  of  access  to  his  property  by  closing  an  alley, 
and  the  second  on  injury  resulting  from  his  residence  being  per- 
meated with  cinders,  smoke,  and  gas  from  defendant's  locomotive 
engines.  The  facts,  summarily  stated,  are  as  follows :  There  is 
a  block  in  the  town  of  Gardner  bounded  by  Washington  street 
on  the  north,  Kane  street  on  the  south,  and  Elm  street  on  the 
west,  through  which  there  is  an  alley  16  feet  wide,  running  east 
and  west.  For  the  purpose  of  this  case  it  may  be  said  that  the 
plaintiff  owns  the  north  half  and  the  defendant  the  south  half 

*See  extensive  note  appended  to  Louisville  &  X.  Terminal  Co  v. 
Ullyett  (Tcnn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  498. 
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of  this  block.  The  plaintiff  has  a  valuable  residence  on  the 
north  half,  facing  west  on  Elm  street.  The  defendant  operates 
a  line  of  railroad  which  runs  across  the  south  half  in  a  north- 
westerly direction,  crossing  Elm  street  near  the  south  line  of  the 
block.  None  of  the  land  occupied  by  the  defendant  as  a  right 
of  way  ever  belonged  to  the  plaintiff.  Several  years  after  the 
defendant  built  its  road  the  plaintiff  erected  his  residence,  and 
after  the  residence  was  built  the  defendant  lowered  its  roadbed 
through  Gardner  to  such  a  depth  that  the  smoke  stacks  on  its 
engines  were  on  a  line  with  the  surface  of  the  earth.  This  cut 
made  that  part  of  Elm  street  where  the  tracks  crossed  impassable. 
The  defendant  then  entered  into  a  contract  with  the  city  that, 
in  consideration  of  the  city's  vacating  a  certain  portion  of  Kane 
street  for  the  company's  use,  and  giving  it  some  other  privileges, 
it  would  quitclaim  certain  property  to  the  city,  build  a  viaduct 
over  its  lines  at  the  crossing  of  Elm  street,  and  make  approaches 
thereto  from  the  north  and  south  in  accordance  with  certain 
specifications  made  by  the  city.  An  ordinance  was  passed  con- 
taining all  these  conditions  and  specifying  the  wdith  of  the  ap- 
proach and  per  centum  of  the  grade.  After  the  ordinance  was 
accepted  by  the  company,  the  latter  built  the  viaduct  and  made  the 
approaches  in  accordance  with  its  provisions.  The  approach  on 
Elm  street  north,  the  same  having  been  made  in  accordance  with 
the  per  centum  of  grade  established  by  the  city,  extended  past  the 
alley  in  the  rear  of,  and  some  distance  along,  the  plaintiff's 
property  in  front  of  his  residence.  The  plaintiff  claimed  in  the 
first  cause  of  action  of  his  petition  that  this  approach  deprived 
him  of  access  to  the  rear  of  his  property  by  way  of  the  alley,  and 
he  recovered  judgment.  For  his  other  cause  of  action  he  stated 
that,  as  a  result  of  the  defendant's  lowering  its  roadbed  and 
tracks  through  Gardner,  smoke,  cinders,  and  gas  emitted  from  its 
locomotive  engines  could  not  rise  before  reaching  his  residence, 
and  were  blown  therein,  thereby  injuriously  affecting  the  health 
of  himself  and  family,  and  greatly  damaging  and  decreasing  the 
value  of  his  residence  property.  He  also  recovered  on  this  cause 
of  action.  The  defendant  prosecutes  this  proceeding  in  error. 
There  are  no  allegations  in  the  petition  that  the  lowering  of  the 
track  was  not  properly  and  skillfully  done,  that  it  was  not  a 
betterment  of  its  roadbed,  and  necessary  to  the  proper  and 
efficient  conduct  of  defendant's  business  and  operation  of  its 
trains ;  nor  was  negligence  charged  on  the  part  of  the  defendant's 
locomotive  engineers  in  the  management  of  their  engines.  By 
subdivision  6  of  section  1316,  Gen.  St.  1901,  railway  companies 
are  empowered  to  take  and  convey  persons  and  property  on  their 
railway  by  the  power  of  steam,  and  by  section  1320  they  are 
authorized  to  "change  the  roadbed,  road  line,  or  any  part  thereof, 
for  the  purpose  of  shortening  the  line,  or  to  overcome  natural 
obstacles." 

Robert  Dimlap,  A.  A.  Hurd  and  Alfred  Scott,  for  plaintiff 
in  error. 

/.  W,  Parker  and  7.  P.  Hindman,  for  defendant  in  error. 
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Greene,  J.  (after  stating  the  facts).  If  the  plaintiff,  through 
the  acts  of  defendant,  was  deprived  of  access  to  his  premises  by 
way  of  the  public  alley,  he  may  recover  damages  therefor. 
Whether  he  was  deprived  of  such  access  was  a  question  of  fact. 
The  evidence  was  conflicting,  some  tending  to  show  that  such 
passage  had  not  been  materially  interfered  with,  and  some  tend- 
ing to  prove  the  contrary.  The  jury,  after  hearing  and  weighing 
the  evidence,  found  in  favor  of  plaintiff,  and  this  finding  was  ap- 
proved by  the  trial  court  on  a  motion  for  a  new  trial.  The  judg- 
ment therefore  must  be  sustained. 

When  this  case  was  first  submitted,  doubts  were  entertained 
of  the  right  of  the  plaintiff  to  recover  for  damage  to  his  resi- 
dence by  reason  of  its  permeation  with  smoke,  gas,  and  cinders. 
Thereupon  the  court  deduced  from  the  evidence  and  finding  the- 
following  question,  and  resubmitted  it  for  argument:    Where  a 
railroad  company  constructs  and  operates  its  road  on  its  own 
land  in  a  proper  manner,  is  it  ever  liable  to  the  owner  and  occu- 
pant of  adjacent  property  for  consequential  damages  arising  from 
his   residence   becoming  permeated   with    smoke   and   offensive- 
vapors  from  its  engines,  which  injuriously  affect  the  health  of 
such  occupants.     Counsel  for  both  parties,  realizing  the  impor- 
tance of  the  question  and  of  a  correct  decision,  have  ably  rear- 
gued it  orally  and  in  briefs.     The  company  having  been  specifi- 
cally authorized  to  make  the  alleged  improvement  in  its  roadbed, 
m  the  absence  of  any  charge  that  it  was  unnecessarv  or  unskill- 
fully  done,  or  made  at  a  place  not  authorized,  it  is  not  liable  for 
damages  as  for  the  maintenance  of  a  nuisance.     That  which  is 
done  under  authority  of  law  at  a  place  and  in  a  manner  authorized 
cannot  be  a  nuisance.     Mr.  Cooley,  at  page  67  of  the  second  edi- 
tion of  his  work  on  Torts,  says :    "An  actionable  nuisance  may 
therefore  be  said  to  be  anything  wrongfully  done  or  permitted 
which  injures  or  annoys  another  in  the  enjoyment  of  his  lej^al 
rights.''     In  the  case  of  Transportation  Co.  z\  Chicago,  99  U   S 
63o  (SW,  25  L.  Ed.  336,  it  was  said:   "That  cannot  be  a  nuisance' 
such  as  to  give  a  common-law  right  of  action,  which  the  law 
authorizes.     We  refer  to  an  action  at  common  law  such  as  this  is 
A  Legislature  may,  and  often  does,  authorize,  and  even  direct 
acts  to  be  done  which  are  harmful  to  individuals,  and  which 
without  the  authority  would  be  nuisances ;  but  in  such  a  case   if 
the  statute  be  such  as  the  Legislature  has  power  to  pass,  the  acts 
are  iawful,  and  are  not  nuisances,  unless  the  power  has  been 
exceeded.       Also  in  the  case  of  Hammersmith,  etc..  Railway  Co. 
t.  Brand,  4  Eng.  &  Ir.  App.  171,  196,  it  was  said:  "If  the  Le^^is- 
lature  authorizes  the  doing  of  an  act   (which,  if  unauthorized 
would  be  a  wrong,  and  a  cause  of  action),  no  action  can  be 
maintained  for  that  act,  on  the  plain  ground  that  no  court  can 
treat  that  as  a  wrong  which  the  Legislature  has  authorized;  and 
consequently  the  person  who  has  sustained  a  loss  by  the  doino- 
otthat  act  is  without  remedy,  unless  in  so  far  as  the'Lecrislature 
nas  thought  it  proper  to  provide  for  compensation  to  him.     He 
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is  in  fact  in  the  same  position  as  the  person  supposed  to  have 
suffered  from  the  noisy  traffic  on  a  new  highway  is  at  common 
law  and  subject  to  the  same  hardship.  He  suffers  a  private 
loss  for  the  public  benefit."  The  acts  of  the  defendant  having 
been  done  under  authority  granted  to  it,  in  the  performance  ot 
which  it  neither  exceeded  nor  abused  such  authority,  the  plaintitt 
cannot  recover  his  alleged  damages  unless  a  recovery  is  author- 
ized by  the  Constitution  or  some  provision  of  the  statute.  The 
only  provision  in  the  Constitution  that  can  have  apphcation  to 
the"  question  is  section  4  of  article  12,  which  reads :  "No  ng-ht 
of  way  shall  be  appropriated  to  the  use  of  any  corporation,  until 
full  compensation  therefor  be  first  made  in  money,  or  secured 
by  a  deposit  of  money,  to  the  owner,  irrespective  of  any  b^efit 
from  any  improvement  by  such  corporation."  Section  1360  of 
the  General  Statutes  of  1901  provides:  "Upon  application  being 
so  made  in  writing,  such  board  of  county  commissioners  shall 
forthwith  proceed  to  lay  off  such  route,  side  tracks,  etc.,  for 
such  distance  through  their  said  county  as  may  be  so  desired, 
and  of  such  width,  within  the  limits  aforesaid,  and  upon  such 
location,  as  may  be  desired  by  such  corporation,  having  the  same 
carefully  surveyed,  and  ascertaining  carefully  the  quantity  of  land 
necessary  for  such  purposes  out  of  each  quarter-section  or  other 
lot  of  land  through  which  said  route,  side  track,  etc.,  is  so  lo- 
cated, and  appraise  the  value  of  such  portion  or  any  such 
quarter-section  or  other  lot  of  land,  and  assess  the  damages 
thereto;  and  when  such  commissioners  shall  ascertain  that  such 
portion  of  such  quarter  section  or  lot  belongs  to  different  owners, 
they  shall  appraise  the  value  and  assess  the  damages  to  each 
such  owner's  interest;  all  which  doings  the  board  of  commis- 
sioners shall  embody  in  a  written  report,  and  file  in  the  office 
of  the  county  clerk  of  such  county."  The  plaintiff's  case  is  not 
within  either  of  the  provisions  quoted.  Under  each  there  must 
be  an  actual  taking  before  a  recovery  can  be  had ;  and  then  the 
owner  may  recover  only  the  value  of  the  land  taken  and  the 
damage  to  the  remainder  of  the  tract  or  lot  occasioned  by  such 
taking. 

The  damages  alleged  to  have  been  sustained  in  this  case  are 
purely  incidental,  and  arise  from  a  proper  operation  of  the  de- 
fendant's locomotive  engines.  Railroad  companies  are  public 
corporations  organized  and  maintained  for  public  purposes. 
Railroads  cannot  be  operated  without  causing  more  or  less 
inconvenience  to  the  public  and  discomfiture,  and  possible  dam- 
age, to  persons  living  adjacent  to  their  lines.  All  such  incon- 
veniences and  incidental  damages  must  be  endured  by  the  indi- 
vidual for  the  general  good.  Such  private  inconveniences  and 
injuries  result,  in  a  less  degree,  to  persons  who  live  along  public 
highways  from  dust  arising  from  the  passing  of  teams  and 
wagons.  For  such  injuries  the  law  provides  no  remedy.  This 
and  similar  questions  have  arisen  in  other  courts  of  this  country, 
and,  so  far  as  this  court  has  been  able  to  ascertain,  a  reco vert- 
has  generally  been  denied,  unless  given  under  some  constitutional 
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or  statutory  provision.  Some  cases  may  be  found  which  have 
construed  similar  injuries  to  be  a  taking.  These,  however,  are 
exceptional,  and  without  the  general  rule.  In  the  case  of  Carroll 
r.  Wisconsin  Central  Co.,  40  Minn.  168,  170,  41  N.  W.  661,  which 
was  an  action  for  similar  injury,  the  court  said :  "Railroads  are 
a  public  necessity.  They  are  always  constructed  and  operated 
under  authority  of  law.  They  bring  to  the  public  R^eat  benefits ; 
to  some  persons  more,  to  other  persons  less.  The  operating 
them  in  the  most  skillful  and  careful  manner  causes  to  the  public 
necessar>'  incidental  inconveniences,  such  as  noise,  smoke,  cinders, 
vibrations  of  the  ground,  interference  with  travel  at  the  crossings 
of  roads  and  streets,  and  the  like.  One  person  may  suffer  more 
from  these  than  another.  For  instance,  one  whose  premises  lie 
within  a  hundred  feet  of  the  railroad  will  feel  the  inconvenience 
in  a  greater  degree  than  one  whose  premises  are  at  the  distance  of 
a  thousand  feet ;  and  one  who  has  to  pass  many  times  a  day  along 
a  street  crossed  by  a  railroad  suffers  more  inconvenience  from  it 
than  one  who  seldom  has  occasion  to  pass.  But  the  difference 
is  only  in  degree,  not  in  kind.  Such  inconveniences  are  common 
to  the  public  at  large.  If  each  person  had  a  right  of  action  be- 
cause of  such  inconveniences,  it  would  go  far  to  render  the 
operating  of  railroads  practically  impossible."  In  the  case  of 
Parrot  v.  The  Cincinnati,  Hamilton  &  Dayton  Railroad  Company, 
10  Ohio  St.  624,  which  was  an  action  to  recover  damages  for 
obstructing  the  street  by  a  railroad  track,  and  also  for  damages 
for  noises,  smoke,  and  vapor  arising  from  the  operation  of  the 
cars,  it  was  said:  "That  such  owner  and  occupant  is  entitled  to 
damages  for  any  obstruction  to  the  street  by  earth,  gravel,  timber, 
or  rail  substantially  affecting  his  use  of  such  street  as  an  appur- 
tenance to  his  premises.  That  in  respect  to  the  noises,  smoke, 
vapor,  or  other  discomforts  arising  from  the  ordinary  use  of  the 
railroad  by  the  company,  the  occupant  and  owner  of  such  lot 
and  dwelling  house  has  no  more  right  to  recover  damages  of  the 
company  than  any  citizen  who  resides,  or  may  have  occasion 
to  pass,  so  near  the  street  and  railroad  as  to  be  subjected  to  like 
discomforts.  That  a  railroad  authorized  by  law,  and  lawfully 
operated,  cannot  be  deemed  a  private  nuisance."  As  stated, 
there  appears  to  be  but  little,  if  any,  disagreement  in  the  decisions 
upon  this  question.  See,  also,  Beseman  v,  Pennsylvania  R.  R. 
Co.,  50  N.  J.  Law,  235,  13  Atl.  164;  Hatch  v.  Vt.  Central  R.  R. 
Co.,  25  Vt.  49 ;  Dunsmore  v.  The  Central  Iowa  Ry.  Co.,  72  Iowa 
182,  33  N.  W.  456. 

Counsel  for  defendant  in  error  cite  us  to  the  case  of  Baltimore 
&  Potomac  R.  R.  Co.  v.  Fifth  Bap.  Church,  108  U.  S.  317,  2  Sup. 
Ct.  719,  27  L.  Ed.  739,  as  a  decision  contrary  to  the  opinion  herein 
expressed.  That  was  an  action  to  recover  damages  for  discom- 
forts occasioned  by  the  erection  of  a  building  for  housing  the 
locomotive  engines  of  the  railway  company  contiguous  to  a 
building  used  for  Sunday  school  and  public  worship  by  a  religious 
society.  It  was  claimed  that  these  services  were  habitually  inter- 
rupted and   destroyed  by  the  hammering  noises  made  "in  the 


420      Vol,  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Richmond,  etc.,  R.  Co.  v,  Johnston 

workshops  of  the  company,  the  rumbling  of  its  engines  passing- 
in  and  out  of  them,  and  the  blowing  off  of  steam;  that  these 
noises  were  so  great  at  times  as  to  prevent  members  of  the 
congregation  who  might  be  sitting  in  parts  of  the  church  farthest 
from  the  shops  from  hearing  what  was  said.  The  plaintiff  was 
permitted  to  recover,  but  it  was  because  the  company  had  no 
authority  to  build  its  engine  house  at  the  place  where  it  did.  On 
page  330  of  108  U.  S.,  page  727  of  2  Sup.  Ct.  (27  L.  Ed.  739), 
the  court  said :  "It  is  no  answer  to  the  action  of  the  plaintiflF  that 
the  railroad  company  was  authorized  by  act  of  Congress  to  bring 
its  track  within  the  limits  of  the  city  of  Washington,  and  to 
construct  such  works  as  were  necessary  and  expedient  for  the 
completion  and  maintenance  of  its  road,  and  that  the  engine 
house  and  repair  shop  in  question  were  thus  necessary  and  ex- 
pedient ;  that  they  are  skillfully  constructed ;  that  the  chimneys 
of  the  engine  house  are  higher  than  required  by  the  building 
regulations  of  the  city;  and  that  as  little  smoke  and  noise  are 
caused  as  the  nature  of  the  business  in  them  will  permit.  In 
the  first  place,  the  authority  of  the  company  to  construct  such 
works  as  it  might  deem  necessary  and  expedient  for  the  com- 
pletion and  maintenance  of  its  road  did  not  authorize  it  to  place 
them  wherever  it  might  think  proper  in  the  city,  without  reference 
to  the  property  and  rights  of  others.  As  well  might  it  be  con- 
tended that  the  act  permitted  it  to  place  them  immediately  in 
front  of  the  President's  house,  or  of  the  Capitol,  or  in  the  most 
densely  populated  locality.  Indeed,  the  corporation  does  assert 
a  right  to  place  its  works  upon  such  property  it  may  acquire  in 
the  city."  Thus  it  will  be  observed  that  the  court  held  that  the 
railroad  company  exceeded  its  authority  in  building  its  shops 
where  it  did,  and  on  that  ground  permitted  the  plaintiff  to  re- 
cover. The  inconveniences  and  discomfitures  of  which  the  plain- 
tiff complains  are  such  as  all  persons  who  live  along  a  line  of 
railroad  must  endure  without  other  compensation  than  the  con- 
veniences enjoyed  by  living  in  proximity  to  such  public  thorough- 
fare. 

The  judgment  of  the  court  on  this  cause  of  action  is  reversed, 
and  the  cause  remanded.  The  costs  of  the  proceedings  in  this 
court  are  equally  divided.     All  the  Justices  concurring. 


Richmond,  F.  &  P.  R.  Co.  v.  Johnston  et  al. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  12,  1905.) 

[49  S.  E.  Rep.  496.] 

Highways — Power  to  Condemn  Railroad  Property.* — ^The  genera! 
power  to  condemn  land,  conferred  by  Code  1887,  §§  1095,  1096,  which 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
condemn  railroad  property,  see  foot-notes  appended  to  Chicago,  etc, 
R.  Co.  V.  Chicago,  etc.,  Ry.  Co.  (111.),  14  R.  R.  R.  722,  37  Am,  &  Eng. 
R.  Cas.,  N.  S.,  722. 
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authorizes  the  crossing  of  railroad  tracks  by  a  highway,  is 
insufficient  to  authorize  the  condemnation  for  highway  purposes  of 
property  purchased  and  used  by  a  railroad  company  for  station 
grounds  and  yards. 

Appeal  from  Circuit  Court,  Henrico  County. 

Condemnation  proceedings  by  one  Johnston  and  others  against 
the  Richmond,  Fredericksburg  &  Potomac  Railroad  Company. 
From  a  judgment  for  petitioners,  defendant  brings  error. 
Reversed. 

Keith,  P.  The  Richmond,  Fredericksburg  &  Potomac  Rail- 
road Company  and  the  Chesapeake  &  Ohio  Railway  Company 
operate  lines  of  railroad  from  the  city  of  Richmond,  in  a  north- 
erly direction,  into  and  beyond  the  county  of  Henrico.  A  short 
distance  beyond  the  city  limits  a  public  thoroughfare  was  con- 
structed between  the  two  roads,  and  it  became  desirable,  with  a 
view  to  its  extension,  to  cross  the  tracks  of  the  Richmond,  Fred- 
ericksburg &  Potomac  Railroad.  This  company  had  purchased 
a  parcel  of  ground  from  Lewis  Ginter,  containing  about  nine 
acres,  for  which  it  paid  the  sum  of  $6,714.75,  and  received  a  deed 
dated  November,  1891,  which  was  admitted  to  record  on  the  1st 
day  of  February,  1892.  This  plat  of  ground  is  120  feet  in  width 
and  3,250  feet  in  length,  and  is  adjacent  to  the  original  right  of 
way  upon  which  the  principal  tracks  of  the  railroad  company  are 
kid,  and  the  purpose  was  to  lay  down  upon  it  switches  and  other 
conveniences  for  the  storing  of  cars  and  making  up  and  shifting 
of  trains. 

Johnston,  Beattie,  and  others  filed  their  petition  in  the  county 
court  of  Henrico  county  in  September,  1900,  asking  the  appoint- 
ment of  a  commission  to  open  a  road  "from  the  termination  of  La- 
burnum avenue,  in  Brookland  township,  at  its  intersection  with 
the  R.  F.  &  P.  Railroad,  just  west  of  Acca,  also  located  in  said 
magisterial  district."  It  is  stated  in  the  petition  that  the  road  has 
become  a  necessity  to  the  petitioners  and  to  the  public  generally, 
in  view  of  the  fact  that  the  Richmond,  Fredericksburg  &  Potomac 
Railroad  has  blocked  up  a  private  road  which  had  been  used  by 
the  public  generally  for  a  long  period  of  years  as  a  convenient 
outlet  between  the  travel  of  Broad  street  road  and  the  Hermitage 
and  Brook  roads  and  the  section  of  the  county  lying  between  the 
same. 

As  a  result  of  the  litigation  following  upon  the  filing  of  this  pe- 
tition, such  proceedings  where  had  that  on  the  21st  day  of  Sep- 
tember, 1901,  the  county  court  of  Henrico  entered  an  order  open- 
ing the  road,  and  fixing  $125  as  the  compensation  to  be  paid  the 
railroad  company.  This  order  was  affirmed  by  the  circuit  court, 
'  and  is  now  before  us  for  review  upon  a  writ  of  error  to  that  court. 
It  satisfactorily  appears  that  the  railroad  company  purchased  this 
land  for  the  object  stated,  in  good  faith,  and  without  notice  of  any 
rights  attaching  to  it  upon  the  part  of  the  defendants  in  error. 

Two  questions  are  presented  for  decision,  the  first,  as  to  the 
propriety  of  the  condemnation  of  the  railroad  property  under  the 
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circumstances  disclosed  in  this  record,  and,  secondly,  as  to  the 
adequacy  of  the  compensation  awarded. 

Section  1095  of  the  Code  of  1887  provides  that :  "Every  rail- 
road hereafter  constructed  across  a  county  road,  street  or  other 
highway ;  and  every  county  road,  street,  or  other  highway  here- 
after constructed  across  a  railroad  shall,  as  far  as  practicable, 
pass  at  surface  grade,  or  pass  beneath  or  above  any  existing  struc- 
ture at  a  sufficient  depression  or  elevation,  as  the  case  may  be, 
with  easy  grades,  so  as  to  admit  of  safe  and  speedy  travel  over 
each." 

Section  1096:  "At  every  existing  crossing  such  as  is  men- 
tioned in  the  preceding  section,  the  grade  of  the  work  last  con- 
structed, to  the  full  width  of  the  railroad  land,  shall  be  made 
sufficiently  smooth  and  level  to  admit  of  safe  and  speedy  travel 
over  such  crossing.  Where  such  improvement  is  to  be  made  in 
a  railroad,  it  shall  be  made  by  the  corporation,  company,  or  per- 
son operating  the  same.  Where  it  is  to  be  made  in  a  county  road, 
street,  or  other  highway,  it  shall  be  made  by  the  authorities  hav- 
ing the  control  of  such  county  road,  street,  or  other  highway  and 
charged  with  the  duty  of  keeping  the  same  in  order." 

Acting  under  the  authority  conferred  by  these  sections,  the 
county  authorities  of  Henrico  seek  to  construct  a  public  thorough- 
fare across  the  land  of  the  railroad  company,  purchased  for  and 
devoted  to  the  uses  of  a  railroad  yard,  through  which  numerous 
trains  engaged  in  freight  and  passenger  traffic  are  passing,  and 
in  which  engines  are  to  be  constantly  employed  in  shifting  cars 
and  in  making  up  trains.  Under  such  conditions  it  would  be 
well-nigh  impossible  to  construct  a  crossing  at  surface  grade  so 
as  to  admit  of  safe  and  speedy  travel,  and  it  was  therefore  urg^ed 
with  much  force  that  this  consideration  alone  should  defeat  the 
petition  for  opening  the  road,  as  being  inconsistent  with  proper 
regard  for  the  safety  of  the  traveling  public,  whether  upon  the 
proposed  highway  or  along  the  railroad  tracks. 

We  shall  not,  however,  rest  the  decision  of  the  case  upon  that 
point.  We  do  not  question  the  power  of  the  state,  in  the  exercise 
of  its  right  of  eminent  domain,  to  condemn  land  already  con- 
demned and  appropriated  to  a  public  use.  The  general  statute 
which  we  have  quoted  is  ample  authority  for  crossing  a  railway 
with  a  public  highway,  or  a  public  highway  with  a  railway,  the 
safety  of  the  public  being  carefully  protected..  But  the  better 
opinion  seems  to  be  that  a  general  power  of  condemnation,  such 
as  is  found  in  sections  1095  and  1096  of  the  Code  of  1887,  which 
authorizes  the  crossing  of  the  tracks  of  a  railway  company  by  a 
highway,  or  of  a  highway  by  the  tracks  of  a  railway  company,  is 
insufficient  to  authorize  the  condemnation  of  property  purchased 
and  used  by  a  jailroad  company  for  depots,  stations,  and  railroad 
yards.  The  power  to  condemn  any  and  all  such  property  is  rec- 
ognized, but  the  authorities  seem  uniformly  to  hold  that  it  must 
be  exercised  in  obedience  to  a  statute  which  specifically  authorizes 
its  condemnation,  and  that  general  language,  such  as  is  used  in 
the  sections  we  have  quoted,  is  insufficient  to  that  end. 
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In  Lewis  on  Eminent  Domain  (2d  Ed.)  §  266,  it  is  said:  "A 
general  authority  to  lay  out  highways  and  streets  is  sufficient  to 
authorize  a  lay-out  across  the  right  of  way  of  a  railroad.  It 
makes  no  difference  that  the  railroad  company  owns  its  right  of 
way  in  fee.  An  authority  to  lay  out  a  highway  across  the  track 
of  a  railroad  company  is  authority  to  cross  all  the  tracks  at  any 
place.  But  under  a  general  authority  to  lay  out  highways,  a  part 
of  the  right  of  way  of  a  railroad  cannot  be  taken  longitudinally, 
nor  can  the  way  be  laid  through  depot  buildings,  and  grounds, 
shops,  and  the  like,  which  are  devoted  to  special  uses  in  connec- 
tion with  the  road,  and  necessary  to  its  operati  m  and  in  constant 
use  in  connection  therewith,  and  which  would  be  materially  im- 
paired or  destroyed  by  the  taking.  But  the  rule  must  receive  a 
reasonable  application,  and  a  slight  interference  with  the  plat- 
form of  a  depot  will  not  prevent  the  establishment  of  a  highway." 

In  Elliott  on  Roads  and  Streets  (2d  Ed.)  at  section  218,  it  is 
said:  "The  power  to  take  property  for  public  use  is  not  re- 
stricted to  property  upon  which  the  right  has  not  been  exercised, 
but  it  extends  to  property  previously  appropriated.  Land  which 
has  been  seized  for  one  public  purpose  may  be  taken  for  another 
whenever  the  pubHc  necessity  requires.  A  street  may  be  laictupon 
a  turnpike  or  on  a  railroad,  or  a  canal  may  be  seized  for  that  pur- 
pose. The  Legislature  has  supreme  power  over  the  subject, 
limited  only  by  the  constitutional  provisions,  and,  when  it  exer- 
cises this  authority,  the  presumption  is  that  the  former  use  has  be- 
come less  benefical  to  the  public,  and  that  the  necessity  of  the 
public  demands  the  appropriation  of  the  property  to  the  new 
use." 

Section  219:  "The  right  of  eminent  domain  is  a  dominant  leg- 
islative power,  only  called  into  exercise  by  the  enactment  of  a 
valid  statute,  and,  when  a  party  asserts  a  right  to  seize  land  pre- 
viously appropriated  to  a  public  use,  he  must  sustain  his  claim  by 
producing  a  statute  clearly  conferring  the  asserted  authority.  It 
will  not  be  presumed,  in  the  absence  of  such  a  statute,  that  the 
Legislature  intended  to  again  seize  property  which  had  been  once 
appropriated.  The  authority  to  take  property  seized  and  appro- 
priated to  another  public  use  may  be  implied  from  the  language 
of  the  statute,  but  this  can  only  be  so  where  the  words  employed 
and  the  evident  intent  of  the  statute  make  it  clearly  the  duty  of 
the  courts  to  give  force  to  the  implication.  The  intent  of  the  Leg- 
islature to  destroy  the  rights  granted  by  former  statutes  must  un- 
equivocally appear.  A  grant  of  authority  to  appropriate  land 
seized  for  public  use,  cannot  ordinarily  be' inferred  from  a  mere 
general  grant.  The  general  rule  is  that  if  the  two  uses  are  not 
mconsistent,  and  both  may  stand  together  without  material  im- 
pairment of  the  first,  authority  for  the  second  use  mav  be  implied 
from  a  general  grant ;  but  if  they  cannot  coexist  without  material 
impaimient  of  the  first,  authority  to  take  for  the  second  cannot 
be  implied  from  a  mere  general  grant  of  authority  to  condemn." 

See,  also,  Dillon  on  Mun.  Corp.  §  688. 

In  this  case  it  seems  to  be  plain  that  the  uses  are  inconsistent. 
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and  that  they  cannot  stand  together  without  a  material  impairment 
of  the  rights  of  the  railroad  company.  The  trains  engaged  in  the 
transportation  of  passengers  and  freight  over  a  great  through 
line  are  of  themselves  so  numerous  as  to  render  a  crossing  at 
grade  extremely  perilous.  It  is  a  matter  of  common  knowledge 
that  grade  crossings  are  the  cause  of  a  large  portion  of  the  ac- 
cidents w^hich  put  life  and  property  in  jeopardy.  How  much  more 
dangerous  would  be  the  passage  along  a  broad  thoroughfare  or 
boulevard  intended  especially  as  a  pleasure  drive,  which  crosses 
at  grade  not  only  the  ordinary  business  tracks  of  the  railroad,  but 
the  numerous  switches  covering  the  yard  of  a  railroad  company 
used  for  storing  and  shifting  its  cars  and  making  up  its  trains? 
It  does  not  require  the  testimony  of  expert  witnesses,  for  it  is  a 
matter  of  common  knowledge  that  the  use  of  the  thoroughfare  and 
of  the  railroad  under  such  conditions  would  each  be  attended  with 
constant  and  inevitable  danger. 

In  Prospect  Park  &  Coney  Island  R.  R.  Co.  v.  Williamson,  91 
N.  Y.  552,  it  is  said:  "Lands  once  taken  for  a  public  use,  pur- 
suant to  law,  under  the  right  of  eminent  domain,  cannot,  under 
general  laws,  and  without  special  authority  from  the  Legislature, 
be  appropriated  by  proceedings  in  invitum  to  a  different  public 
use." 

Where  a  railroad  corporation,  by  proceedings  under  the  gen- 
eral railroad  la\v,  acquired  title  to  lands  belonging  to  a  town  for 
depot  purposes,  in  which  proceedings  the  town  appeared  and  con- 
tested, putting  in  issue  the  necessity  of  the  taking  of  all  the  lands 
sought  to  be  condemned,  it  was  held  that  it  was  not  open  for  the 
officials  of  the  town  to  question  collaterally  the  propriety  of  the 
condemnation,  and  they  could  not,  without  special  legislative  au- 
thority, appropriate  a  portion  of  the  land  so  taken  for  a  public 
highway. 

To  the  same  effect,  see  Matter  of  City  of  Buffalo,  68  N.  Y.  167, 
where  Justice  Folger  says :  "The  Legislature  may  interfere  with 
property  held  by  a  corporation  for  one  public  use  and  apply  it  to 
another,  and  may  delegate  the  power  so  to  do  to  another  corpora- 
tion, but  such  delegation  must  be  in  express  terms,  or  must  arise 
from  necessary  implication."  In  re  Boston  &  Albanv  R.  Co.,  53 
N.  Y.  574 ;  Boston  Water  Power  Co.  v,  Boston  &  Worcester  R. 
Co.,  23  Pick.  360. 

In  Boston  &  Albany  R.  Co.  v.  President  &  Trustees  of  Village 
of  Greenbush,  52  N.  Y.  510,  almost  the  identical  question  under 
consideration  was  decided.  That  eminent  judge.  Chief  Justice 
Church,  delivered  the  opinion  of  the  court,  in  which  it  was  held 
that  the  provision  of  the  act  regulating  the  construction  of  roads 
and  streets  across  railroad  tracks,  which  authorizes  the  laying  out 
of  streets  and  highways  across  the  track  of  any  railroad 'without 
compensation,  etc.,  has  reference  only  to  tracks  used  for  public 
traffic,  and  for  turn-outs  and  switches,  and  that  the  term  "track" 
therein  used  does  not  include  grounds  upon  which  tracks  are  laid 
for  storing  cars  or  exclusively  for  making  up  trains. 

In  Milwaukee  &  St.  Paul  Ry.  Co.  v.  City  of  Faribault,  23  Minn, 
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167,  it  is  held  that,  under  a  general  power  to  lay  out  and  open 
streets  in  a  city,  the  city  council  has  no  authority  to  lay  out  and 
open  a  street  through  the  depot  grounds  of  a  railroad  company  in 
such  manner  as  to  destroy  or  essentially  impair  the  value  of  the 
company's  easement  therein,  theretofore  acquired  under  and  in 
pursuance  of  an  express  legislative  grant  for  that  purpose.  See, 
also.  Wellington,  and  Others,  Petitioners,  16  Pick.  89,  26  Am. 
Dec.  631. 

In  St.  Paul  Depot  Co.  v.  City  of  St.  Paul,  30  Minn.  359,  15  N. 
W.  684,  it  was  held  that  the  land,  having  been  set  apart  for  a 
specific  public  use.  cannot  be  devoted  to  another  public  purpose 
except  the  power  be  expressly  conferred  by  legislative  grant  or 
arises  from  a  necessary  implication.  And  there  can  ordinarily  be 
no  necessar\'  implication  of  the  existence  of  such  authority  when 
the  public  necessity  for  the  specific  appropriation  of  the  particu- 
lar tract  is  not  made  to  appear,  and  where  the  general  power  may 
be  beneficially  exercised  without  such  taking,  or  where  the  two 
public  uses  are  necessarily  inconsistent ;  and  that,  when  the  land 
appropriated  by  such  corporation  is  lawfully  acquired  pursuant  to 
its  charter,  and  is  actually  used  and  needed  for  a  public  purpose 
authorized  thereby,  it  is  not  material  that  it  was  acquired  by  pur- 
chase instead  of  by  regular  condemnation  proceedings.  Roches- 
ter Water  Commissioners,  66  N.  Y.  413 ;  Yates  v.  Van  de  Bogert, 
S6  N.  Y.  526. 

The  language  employed  in  the  sections  of  the  Code  relied  upon 
as  conferring  authority  to  condemn  the  property  in  controversy 
is  of  a  most  general  description.  They  obviously  contemplate  the 
crossing  of  tracks  devoted  to  railway  traflSc,  and  not  to  property 
which  railroads  may  lawfully,  and  must  of  necessity,  acquire, 
such  as  depots,  warehouses,  yards  for  the  shifting  and  making  up 
of  trains,  and  other  like  purposes  incident  to  their  duties.  We 
repeat  that  we  do  not  question  the  power  of  the  Legislature  to 
authorize  the  condemnation  of  the  property  in  question  for  the 
purposes  set  forth  in  this  record,  but  we  are  of  opinion  that  no 
such  power  now  exists,  either  by  the  express  authority  of  the 
Legislature,  or  by  necessary  implication  from  any  general  power 
of  condemnation  for  the  construction  of  highways,  and  we  think 
it  may  with  much  propriety  be  left  with  the  Legislature  to  say 
whether  or  not  Laburnum  avenue  should  be  permitted  to  cross 
the  tracks  and  yard  of  the  plaintiflF  in  error  at  the  point  indicated, 
and,  if  so,  under  what  limitations,  restrictions,  and  conditions,  in 
order  that  the  public  safety  and  convenience  in  the  use  of  the 
avenue  and  of  the  railroad  may  be  guarded  and  protected. 

Having  reached  the  conclusion  that  there  was  no  power  to  con- 
demn in  the  case  before  us,  it  is,  of  course,  unnecessary  to  dis- 
cuss the  question  of  compensation. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
petition  dismissed. 
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V,  Same. 

(Supreme   Court  of  Tennessee,  June  25,   1904.) 

« 

[83  S.  W.  Rep.  155.] 

Railroads — Charters — Requisites — Designation  of  Termini. — Under 
Shannon's  Code,  §  2412,  prescribing  the  form  of  a  railroad  charter, 
which  includes  a  designation  of  the  point  from  which  and  the  point 
to  which  the  proposed  railroad  is  to  run,  it  is  essential  to  name  the 
termini  of  a  railroad  in  its  charter,  in  order  to  make  that  charter 
valid;  but  in  case  of  a  commercial  railroad,  as  distinguished  from  a 
street  railway,  the  route  may  be  generally,  and  need  not  be  definitely, 
stated,  and  no  description  thereof  is  required. 

Same — Eminent  Domain-^Application  of  Statute. — It  is  only  such 
a  railroad  corporation  as  is  chartered  under  General  Incorporation 
Act  1875,  p.  238,  c.  142,  §  6  (Shannon's  Code,  §§  2414-2425),  as  is 
authorized  to  condemn  property  for  its  purposes  under  the  exercise 
of  the  power  of  eminent  domain. 

Same — Charters — Designation  of  Termini. — The  words  "at  or  near," 
used  in  a  railroad  charter  as  the  designation  of  the  railroad's  terminus, 
are  indefinite,  and  must  receive  a  reasonable  construction. 

Same — Same — Same. — The  words  "M.'s  Station,"  used  in  a  railroad 
charter  as  a  designation  of  the  railroad's  terminus,  should  be  held  to 
mean  a  locality,  and  not  a  fixed  and  definite  point. 

Corporations — Charters. — ^Where  the  statute  requires  certain  things 
to  be  done  to  complete  the  organization  of  a  corporation,  and  a  form 
of  the  charter  is  prescribed,  that  form  must  be  followed;  the  courts 
having  no  power  to  dispense  with  the  statutory  requirements,  re- 
gardless of  the  questions  of  benefit,  convenience,  and  necessity. 

Railroads  in  Streets — Consent  of  City. — Where  a  commercial  rail- 
road is  to  pass  over  the  streets  of  a  city,  the 'consent  of  the  city 
must  be  obtained,  and  the  route  of  the  road  must  be  defined,  in  order 
to  obtain  that  consent. 

Railroads  in  Streets — Charters — Designation  of  Termini — Shape  of 
Route — Statute. — Under  Shannon's  Code,  §  2412,  prescribing  the  form 
of  the  charter  of  a  railroad  corporation,  and  requiring  it  to  state  the 
point  from  which  and  the  place  to  which  the  road  is  to  run,  a  railroad 
of  a  reasonable  length",  embracing  within  itself  a  reasonable  area, 
such  as  the  limits  of  a  city,  may  be  organized,  although  its  route  is 
circular  or  in  the  shape  of  a  polygon,  its  final  terminus  being  at  the 
same  place  as  its  initial,  if  the  several  connecting  routes  and  their 
termini  are  named  in  the  charter. 

Same — Same — Amendments — Extension  over  Additional  Routes. — 
Acts  1897,  p.  271,  c.  116,  provides  that  corporations  organized  under 
Acts  1875,  p.  232,  c.  142,  or  by  any  act  amendatory  thereto,  shall 
have  the  right  to  amend  the  charters  in  the  manner  prescribed  by 
section  19,  p.  257,  of  the  Acts  of  1875,  which  provides  for  the  amend- 
ment of  charters  granted  by  the  Legislature.  Said  section  19  pre- 
scribes the  form  under  which  a  railroad  shall  apply  for  an  amend- 
ment for  the  purpose  of  obtaining  power  to  construct  a  railroad 
"over  the  following  routes,  which  are  in  addition  to  the  route  al- 
ready granted  to  it  by  its  charter."  Held,  that  a  railroad  may  obtain 
the  power  to  extend  its  road  over  new  and  additional  routes  by  pro- 
curing an  amendment  to  its  charter,  describing  the  proposed  addi- 
tional routes  with  some  degree  of  particularity  and  detail,  and  giving 
the  termini  of  each. 
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Eminent  Domain — Powers  of  Terminal  Railroads.* — A  terminal 
railroad,  the  purpose  of  which  is  to  switch  cars  from  one  road  to 
another,  receive  freight  on  the  line  of  its  road,  and  give  bills  of  lading 
over  its  own  and  other  roads  to  any  part  of  the  world,  and  which  by 
is  charter  is  obligated  to  do  a  general  railroad  business,  both  as  to 
freight  and  passengers,  is  a  public  necessity,  and,  as  such,  entitled 
to  exercise  the  power  of  eminent  domain,  although  its  most  important 
business  is  the  transfer  of  loaded  and  empty  cars  from  one  point  to 
another,  and  passengers  may  rarely,  if  ever,  pass  over  its  line. 

Railroads — Charters — Rig^t  to  Deviate  from  Prescribed  Route. — 
Deviations  in  the  construction  of  a  railroad  from  the  route  prescribed 
by  its  charter  are  to  be  allowed  according  to  the  necessities  of  the 
road,  the  physical  surroundings,  and  other  circumstances  entering 
into  the  consideration  of  railroad  building,  such  as  the  prevention  of 
the  destruction  of  mill  properties,  the  making  of  proper  grade  cross- 
ings, the  minimization  of  impediment  to  travel,  etc. 

Same — Occupation  of  Highway — Injunction.^ — ^A  railroad  which  im- 
properly occupies  a  public  highway  may  be  enjoined,  but  its  act  in 
so  doing  is  immaterial  in  condemnation  proceedings  directed  against 
the  land  of  private  proprietors. 

Eminent  Domain  Proceedings — Leaving  Questions  to  Jury. — ^Where 
the  order  appointing  the  jury  in  condemnation  proceedings  directed 
it,  in  assessing  the  damages,  to  give  the  cash  value  of  the  ground, 
and  set  apart  by  metes  and  bounds  a  sufficient  quantity  of  land  for 
the  purposes  intended,  not  exceeding  the  amount  prayed  for  in  the 
petition,  and  the  jury,  in  its  report,  set  aside  100  feet,  which  was  the 
amount  asked  for,  it  could  not  be  contended  that  the  court  did  not 
leave  to  the  jury  the  determination  of  the  amount  of  land  to  be 
taken. 

Same — Practice — Writ  of  Poasesaion.— -Where,  in  condemnation  pro- 
ceedings, the  court  failed  to  award  writs  of  possession  at  the  term 
at  which  the  decree  was  entered,  it  could  issue  such  writs  at  a  subse- 
quent term. 

Same— Same — Same — Appeal. — Where  the  lower  court,  in  condem- 
nation proceedings,  has  lost  the  power  to  issue  writs  of  possession 
by  lapse  of  time,  the  Supreme  Court  will  issue  such  writs,  or  remand 
the  cause  to  the  court  below  for  that  purpose. 

Railroads — Extensions — Forfeiture  of  Rights. — The  fact  that  a  rail- 
road suspended  the  construction  of  its  line  for  a  number  of  years 
did  not  work  a  forfeiture  of  its  charter  rights,  where  the  project  was 
not  abandoned,  but  the  road  was  extended  and  built  as  soon  as  funds 
were  procured. 
Xeil,  J.,  dissenting. 

Error  to  Circuit  Court,  Shelby  County ;  J.  P.  Young,  Judge. 

Condemnation  proceedings  by  the  Union  Railway  Company 
agfainst  W.  A.  Collier  and  another.  From  a  judgment  for  the 
railroad,  defendants  being  error.    Affirmed. 

Action  by  the  state,  on  the  relation  of  one  Wellford,  against 
the  Union  Railway  Company,  to  vacate  and  set  aside  defendant's 
charter.    Bill  dismissed,  and  relator  brings  error.    Affirmed. 

Collier  &  Collier  and  Carroll,  McKcUar,  Biillington  &  Bigi^s, 
for  plaintiffs  in  error. 


*For  the  authorities  in  this  series  as  to  what  are  public  uses  for 
which  private  property  may  be  condemned,  see  foot-note  appended 
to  New  Orleans  Terminal  Co.  v.  Teller  (La.),  15  R.  R.  R.  364,  38  Am. 
a  Eng.  R.  Cas.,  N.  S.,  364. 
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McFarland  &  Canada  and  Wright,  Peters  &  Wright,  for  de- 
fendant in  error. 

Wilkes,  J.  This  is  a  proceeding  to  condemn  lands  for  rail- 
road purposes.  The  defendant  company  claims  to  be  a  raijroad 
corporation  chartered  under  General  Incorporation  Act  1875,  p. 
232,  c.  142,  §  6  (Shannon's  Compilation,  §§  2414  to  2425,  in- 
clusive), and  other  sections  bearing  upon  the  question  of  corpo- 
ration charters  and  the  amendments  to  these  original  acts. 

Collier  and  wife  defend  upon  the  ground  that  the  charter  under 
which  the  corporation  is  organized  does  not  conform  to  the  pro- 
visions of  the  act,  and  that  the  act  and  charter  do  not  authorize 
the  construction  of  such  a  road  as  is  being  built  under  it. 

Our  statutes  provide  for  the  formation  of  corporations  by  the 
following  general  provisions  (Shannon's  Compilation)  : 

"Sec.  2024.  Private  corporations  may  be  formed  and  charters 
obtained  by  them  in  the  manner  and  for  the  purposes  hereinafter 
provided. 

"Sec.  2025.  Any  five  or  more  persons,  over  the  age  of  twenty- 
one,  desiring  to  form  a  corporation  for  any  of  the  purposes  in  this 
chapter  mentioned  shall  copy  the  form  of  charter  adopted  to  the 
purpose,  filling  the  necessary  blanks,  and  append  to  the  same  an 
application  in  these  words:  *We  the  undersigned  apply  to  the 
State  of  Tennessee,  by  virtue  of  the  laws  of  the  land,  for  a  char- 
ter of  incorporation  for  the  purposes  and  with  the  powers  de- 
clared in  the  foregoing  instrument.     Witness  our  hands dav 

of .' " 

Section  2026  provides,  in  substance,  that  the  instrument,  when 
probated  as  provided  in  section  2542,  with  application,  probate, 
and  certificates,  is  to  be  registered  in  the  county  where  the  prin- 
cipal office  of  the  company  is  situated,  and  also  registered  in  the 
office  of  the  Secretary  of  State,  and  a  certificate  of  registration 
given  by  the  Secretary  of  State  under  the  great  seal  of  the  state, 
and  it  shall,  when  registered  in  the  register's  office  of  said  county, 
with  the  fac  simile  of  said  seal,  complete  the  formation  of  the 
company  as  a  body  corporate,  and  the  validity  of  the  same  in  any 
legal  proceeding  shall  not  be  collaterally  questioned. 

The  contention  is  that  the  provisions  of  the  act  must  be  com- 
plied with  before  the  corporation  becomes  perfect  and  valid,  and, 
unless  they  are  complied  with,  the  charter  is  invalid  and  void. 

Section  2412,  Shannon's  Compilation,  provides  as  follows: 
"The  charter  of  a  railroad  or  railway  company  shall  be  as  fol- 
lows :    'Be  it  known  that and are  hereby  constituted 

a  body  politic  and  corporate  by  the  name  and  style  of  (here  insert 

the  name)  for  the  purpose  of  constructing  a  railway  from in 

the  county  of to in  the  county  of .'  " 

The  charter  in  controversy  was  obtained  in  1886.  An  amended 
charter  was  obtained  in  1902. 

The  first  criticism  made  is  that  a  charter  for  any  railroad  au- 
thorized by  the  act  must  set  forth  the  termini  of  the  road  proposed 
to  be  built,  and  that  a  charter  which  specifies  only  one  terminus 
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provides  only  for  a  circular  route,  beginning  at  and  returning  to 
the  same  point,  and  is  therefore  void.  And  it  is  insisted  that  the 
charter  in  the  present  case  names  no  termini  such  as  the  act  con- 
templates and  requires,  or,  if  it  names  any,  it  is  only  one  terminus, 
which  is  made  the  beginning  and  ending  point. 

The  charter  in  controversy  provides  that  certain  persons  (nam- 
ing them)  "are  hereby  constituted  a  body  politic  and  corporate 
by  the  name  and  style  of  the  Union  Railway  Company  for  the 
purpose  of  constructing  a  railway  from  some  point  on  or  near  the 
present  Southwestern  limits  of  the  Taxing  District  of  Shelby 
County,  thence  Eastward  on  or  near  the  Southern  limits  to  a  point 
on  or  near  the  Southeastern  limits  of  said  Taxing  District,  thence 
Northwardly  on  or  near  the  Eastern  limits  of  the  Taxing  District 
aforesaid  to  some  point  on  or  near  the  Northeastern  limits  of  said 
Taxing  District,  thence  Westwardly  on  or  near  the  Northern 
limits  of  the  said  Taxing  District,  thence  Southwardly  by  the 
most  practicable  and  feasible  route  to  the  beginning." 

It  is  insisted  that  in  this  description  no  terminus  is  named,  or, 
if  any  is  named,  there  is  only  one,  which  is  both  the  beginning  and 
end  of  the  route. 

On  the  other  hand,  it  is  contended  that  the  two  termini  may  be 
in  one  and  the  same  place,  and  that  there  may  be  any  number  of 
termini,  and  that  the  charter  in  question  does  provide  for  a  num- 
ber. 

There  can  be  no  doubt  but  that  it  is  essential  to  name  the  termini 
of  any  proposed  railroad  in  its  charter,  in  order  to  make  that 
charter  valid. 

The  route  of  a  commercial  road  may  be  generally,  and  need 
not  be  definitely,  stated  in  its  cbarter.  In  this  respect  it  differs 
from  a  street  railway,  as  is  explained  in  the  case  of  Citizens'  Street 
Railway  v.  Africa,  100  Tenn.  44,  42  S.  W.  485,  878.  Hence  the 
form  of  charter  prescribed  for  commercial  railways  need  not  in- 
clude any  description  of  the  route,  but  only  the  termini. 

In  connection  with  this  criticism,  it  is  said  that  the  road  which  is 
being  constructed  under  this  charter  is  not  such  as  is  authorized  by 
it.  but  that  it  is  being  attempted,  under  a  charter  intended  for 
commercial  railroads,  to  construct  and  operate  what  is  called  "a 
belt  line  railroad." 

The  Union  Railway  Company  made  various  contracts  and 
a^eements  with  the  city  of  Memphis,  in  which  it  styled  itself  "a 
belt  line  railway" :  and  in  a  petition  in  the  county  court  of  Shelby 
county  on  April  19,  1886,  it  stated  that  the  objects  of  its  charter 
was  to  authorize  the  building  and  operation  of  what  is  commonly 
known  as  a  "belt  line  railway,"  to  connect  the  various  lines  of 
railways  now  entering  or  hereafter  to  enter  into  that  city,  and  in 
its  articles  of  agreement  with  the  city  it  is  stated  that  its  principal 
object  is  the  building  of  a  belt  line  in  and  around  said  taxing 
district. 

Several  officers  of  the  company  were  examined  in  regard  to  the 
character  of  the  road,  and  in  regard  to  its  termini. 
Mr.  Brinkiey,  at  one  time  its  president,  upon  being  pressed  for 
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a  direct  answer  as  to  whether  the  road  had  any  terminus,  an- 
swered: "It  has  none,  or  a  great  many,  according  to  the  view 
you  take  of  it;  and  you  might  say  it  has  many  termini,  and  no 
terminus." 

Mr.  Flemming,  the  present  president  of  the  road,  when  asked 
as  to  its  termini,  repHed  that  he  knew  nothing  about  it,  except 
the  charter ;  and  he  proposed  to  read  that  in  reply  to  the  question. 
He  stated  further  that  there  were  six  different  routes ;  and  when 
asked  to  give  the  termini  of  the  road,  as  indicated  in  its  original 
charter,  he  replied:  "I  don't  know.  I  can  give  mv  impression 
of  it.'' 

Mr.  Davant,  a  leading  railroad  man  of  Memphis,  states  that  his 
understanding  was  that  the  Union  Railway  Company  was  a  belt 
or  terminal  railway. 

To  the  same  effect  is  the  testimony  of  Mr.  Buckingham,  one  of 
the  directors. 

These  gentlemen  say  that,  in  their  view  of  the  matter,  the  term 
"belt  railway"  or  "terminal  railway"  has  no  particular  signifi- 
cance to  distinguish  it  from  an  ordinary  commercial  railway. 

We  think  we  need  not  debate  the  question  whether  the  proposed 
road  is  a  belt  road  or  terminal  road,  or  not,  as  counsel  for  the 
railway  company  insists  that  it  is  not  a  belt  road  or  terminal  road, 
as  contradistinguished  from  the  road  which  is  authorized  by  the 
statute  we  have  referred  to,  to  wit,  section  6,  c.  142,  p.  238,  Acts 
1875,  and  its  amendments. 

The  crucial  question  in  the  case  is  whether  the  road  which  is 
being  constructed  is  authorized  by  the  act  referred  to,  and 
whether  its  charter  conforms  to  that  act,  and  whether  the  road 
conforms  or  intends  to  conform  to  that  charter. 

It  is  only  such  road  that  is  authorized  to  condemn  property  for 
its  purposes  under  the  exercise  of  eminent  domain. 

We  need  not,  therefore,  discuss  Acts  1893,  p.  15,  c.  11,  which 
authorizes  the  creation  of  railroad  terminal  corporations,  as  the 
defendant  railroad  company  does  not  claim  any  authority  or  right 
to  act  under  that  law. 

The  original  charter  of  this  company,  as  before  stated,  was 
granted  in  1886. 

The  line  of  the  road  along  the  southern  limits  of  the  city  was 
definitely  located,  and  some  work  had  been  done  upon  it  soon 
thereafter.  This  was  done  under  a  contract  with  the  taxing  dis- 
trict of  Shelby  county  of  date  January  7,  1890.  No  other  portion 
of  said  route  was  then  specifically  located,  but  the  general  loca- 
tion was,  as  described  in  the  charter,  on  or  near  the  then  citv 
limits.  The  eastern  and  northern  lines  were  not  definitely  lo- 
cated. 

A  second  contract  was  made  with  the  city  in  November,  1890, 
but  the  route  was  not  changed,  and  remained  as  originally  pro- 
vided for  until  the  charter  was  amended  in  1902. 

In  the  meantime  the  city  of  Memphis  had  extended  its  limits 
far  beyond  what  they  were  in  1886  and  1890,  and  the  original 
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route  designed  would  have  run,  not  around,  but  through,  the  city, 
and  through  one  of  its  most  populous  portions. 

The  city  in  1902  was  not  willing  to  permit  this,  nor  were  the 
residents  along  the  route  willing  to  allow  it ;  and  a  new  contract 
was  made  that  the  road  should  be  constructed  outside  of  the 
eastern  and  northern  limits,  as  then  existing,  and  also  might  be 
extended  along  the  wharf  in  front  of  the  city,  so  as  to  make  it 
a  complete  road  around  the  city. 

It  was  to  meet  this  changed  condition  of  affairs  that  the  new 
charter  was  obtained,  locating  the  line  so  as  to  go  around  the  city 
by  extended  lines,  and  reach  the  initial  or  beginning  point,  as  at 
first  contemplated. 

It  is  said  that,  in  making  the  location  under  the  amended  char- 
ter, route  Xo.  1  does  not  connect  with  the  route  No.  1  laid  out  in 
the  original  charter  at  McGee's  Station.  The  calls  of  the  two 
routes  do  connect,  as  appears  from  the  contracts  made  with  the 
cit>' ;  that  is,  the  route  No.  1  under  the  amended  charter  calls  to 
commence  at  the  terminus  of  the  road  chartered  where  that 
terminus  is  located  bv  the  contract  with  the  city;  that  is,  in  the 
right  of  way  of  the  Southern  Railroad  at  or  near  McGee's  Sta- 
tion. 

The  argument  is,  however,  that,  when  the  city  made  contracts 
Nos.  1  and  2,  the  limits  of  the  city  only  extended  to  Robeson 
avenue,  and  not  to  McGee's  Station,  or  the  crossing  of  the  South- 
em  Railroad,  and  it  had  no  power,  therefore,  to  fix  the  route  be- 
yond Robeson  avenue,  its  eastern  limit.  We  may  grant  this  to  be 
true,  but  the  road,  so  soon  as  it  crossed  the  city  line,  came  into 
the  rural  districts,  and  could  locate  its  own  line,  which  it  did  to 
the  Southern  crossing,  making  that  a  temporary  terminus.  The 
amended  route  then  begins  at  this  terminus,  calling  for  it,  and 
continues  as  before  stated. 

We  think  this  point  in  the  right  of  way  of  the  Southern  Rail- 
road meets  the  charter  requirement  of  being  a  point  "on  or  near 
the  then  southeastern  limits  of  the  taxing  district,"  and  it  also 
meets  the  requirement  of  being  "at  or  near  McGee's  Station." 

These  words  "at  or  near"  are  indefinite,  and  must  receive  a  rea- 
sonable construction.  Lewis  on  Eminent  Domain,  §  257;  Red- 
field  on  Railwavs,  vol.  1,  p.  413;  Fall  River  Ironworks  v.  Old 
Colony  R.  R.,  5  Allen  221 ;  Boston  Railroad  v.  Midland  R.  R., 
1  Gray  340,  367 ;  Purifoy  v.  Railroads,  108  N.  C.  100,  12  S.  E. 
741. 

In  addition,  McGee's  Station  should  be  held  to  mean  a  locality, 
and  not  a  fixed  and  definite  point. 

The  route  as  laid  out  in  the  original  charter  calls,  in  general 
terms,  to  start  at  a  point  on  or  near  the  present  southwestern 
limits ;  thence  eastwardly  to  a  point  on  or  near  the  present  south- 
eastern limits;  thence  to  a  point  on  or  near  the  present  north- 
eastern limits:  thence  to  a  point  on  or  near  the  present 
southwestern  limits;  thence  to  the  beginning;  designating  the 
then  existing  limits  as  the  localities  upon  which  the  route  is  to  be 
located. 
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The  amended  charter  of  1902  provides  for  six  new  or  additional 
routes:  No.  1  commencing  at  or  near  McGee  Station,  at  the 
eastern  terminus  of  the  road  as  located  January  7,  1890,  and  No- 
vember 6,  1890,  and  running  around  the  limits  of  the  city  as  it 
then  existed  until  it  reaches  a  point  in  the  city  limits  at  Cooper 
avenue ;  thence  to  a  point  not  less  than  300  feet  north  of  Summer 
avenue ;  the  other  routes  calling  to  commence  at  different  points 
on  No.  1  and  its  extensions,  and  to  run  into  different  localities  to 
different  points  as  the  end  of  the  routes,  but  the  final  terminus  is 
the  same  as  in  the  original  charter. 

The  original  charter  contemplated  a  route  about  4  miles  in 
length.  The  amended  charter  provides  for  one  about  17  miles 
long. 

The  property  of  Collier  and  wife  does  not  lie  along  the  route 
as  prescribed  by  the  original  charter  of  1886,  but  is  reached  only 
by  the  lines  laid  off  under  the*  amended  charter ;  and  hence  we 
must  inquire  into  the  validity  of  the  amended  charter,  and  the 
right  of  the  railroad  company  to  exercise  the  right  of  eminent 
domain  thereunder,  and  at  this  particular  place  in  its  route. 

We  think  there  are  three  principal  questions  involved  in  the 
case:  First,  whether  the  act  of  1875,  and  the  acts  amending 
same,  authorize  the  construction  of  a  road  extending  around  the 
limits  of  the  city,  from  point  to  point,  and  returning  to  its  initial 
or  beginning  point ;  second,  whether  there  is  any  amendment  to 
the  act  of  1875  which  would  authorize  the  construction  of  the  six 
additional  routes  prescribed  by  the  charter  of  1902;  and,  third, 
whether  a  railroad  constructed  in  this  manner  is  a  public  use,  and 
entitled  to  exercise  the  right  of  eminent  domain. 

We  proceed  to  consider  the  first  of  these  questions,  as  to 
whether  or  not  the  general  incorporation  law  of  1875,  or  the 
amendments  to  it,  authorize  the  construction  of  a  circular  road ; 
that  is,  a  road  having  both  termini  at  the  same  place,  and  extend- 
ing from  point  to  point,  in  a  circular  shape,  around  the  limits  of 
the  city. 

Clearly,  no  charter  can  be  valid  that  is  not  authorized  bv  law. 
Ex  parte  Bums.  1  Tenn.  Ch.  83-93 ;  Ex  parte  Chadwell,  Id.  95 ; 
Heck  V.  McEwen,  12  Lea,  104. 

We  think  it  is  essential  that  a  road  should  have  termini,  and 
that  they  must  be  named  in  the  charter,  in  order  that  it  may  be 
a  legfal  corporation. 

The  act  prescribed  the  form,  and  requires  that  it  be  copied, 
and  this  form  must  state  the  termini.  The  statute,  having  re- 
quired a  form,  makes  that  form  a  necessity;  and,  having  pre- 
scribed the  matter  of  the  form,  that  is  made  essential. 

The  things  which  a  statute  requires  to  be  done  in  order  to  com- 
plete the  organization  of  a  corporation  as  a  body  politic  are  man- 
dator\'  and  essential,  and,  unless  they  are  all  substantially  done, 
the  charter  is  void  and  the  incorporation  is  incomplete     "Shields 

I'^^^'t^^"  ^*"  ^-^"^  ^^^  ^^  'T^""-  146'  28  S.  W.  668.  26  L  R  A 
509,  45  Am.  St.  Rep,  700;  Brewer  v.  State,  7  Lea,  682;  Mavor  v. 
Ward,  16  Lea,  27. 
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But  it  is  said  that,  while  termini  are  necessary  to  be  stated,  yet 
the  initial  and  final  termini  may  be  the  same  point,  or,  rather,  the- 
banning  and  ending  may  be  the  same  point. 

It  has  been  held  that  the  route  of  a  commercial  road  need  not 
be  specified  in  its  charter.  If  it  is  to  pass  over  streets  of  a  city, 
the  consent  of  the  city  must  be  obtained,  and,  in  order  to  do  this, 
it  is  necessary  to  define  the  route,  and  obtain  the  permission  of 
the  city  to  occupy  the  same. 

It  is  conceded  that  the  Legislature  might  authorize  the  charter 
for  a  circular  railroad  returning  to  its  initial  point,  but  it  is  in- 
sisted that  it  has  not  done  so. 

The  question  is  not,  ought  such  a  road  to  be  provided  for?  but, 
has  it  been  authorized? 

No  matter  what  the  benefit  may  be,  no  matter  what  the  con- 
venience may  be,  no  matter  what  the  necessity  may  be,  the  courts 
have  no  power  to  dispense  with  the  statutory  requirements,  or  to 
supply  a  statutory  provision,  to  meet  the  ends  which  the  Legis- 
lature might  have  reached  if  it  had  been  called  to  its  attention. 

We  are  referred  to  the  case  of  State  v.  Martin,  51  Kan.  462,  33 
Pac.  9,  as  holding  that  such  circular  road  may  be  chartered  with- 
out termini.  This  will,  of  course,  depend  largely  upon  the  stat- 
utes of  Kansas. 

By  the  statutes  of  Kansas,  the  articles  of  incorporation  of  a 
railroad  company  are  required  to  show  ( 1 )  the  kind  of  road  pro- 
posed to  be  constructed ;  (2)  the  places  from  and  to  which  it  is 
to  be  constructed ;  (3)  the  counties  through  which  it  is  proposed 
to  run;  (4)  its  estimated  length. 

In  a  quo  warranto  proceeding,  in  the  case  referred  to,  brought 
to  vacate  the  charter,  as  being  unauthorized  by  law,  the  Attorney 
General  insisted  that  the  places  from  and  to  which  the  road  in- 
tended to  run  necessarily  required  termini  or  two  termini ;  but 
the  court  held  to  the  contrary,  and  sustained  the  charter  of  the 
road,  as  being  authorized  by  the  statutes  of  the  state. 

Upon  this  feature  of  the  case,  the  Attorney  General  urged 
against  the  legality  of  the  road  all  the  objections  that  have  been 
urged  in  the  present  case ;  and  they  were  fully  considered  by  the 
court,  and  disposed  of  in  a  lengthy  and  exhaustive  opinion. 

We  quote  from  this  opinion  as  follows :  "The  statutes  of  Kan- 
sas provide  that  the  charter  of  a  road  company  shall  state  the 
kind  of  road,  the  places  from  which  it  is  intended  to  run,  the 
counties  through  which  it  is  intended  to  run,  and  the  estimated 
length  of  the  road." 

Continuing,  the  court  said:  "The  argument  is  tliat  section  7 
requires  the  charter  to  state  the  places  from  and  to  which  the 
road  is  intended  to  run,  and  hence  the  road  must  be  longitudinal, 
rather  than  circular ;  extending  from  one  place  or  neighborhood 
to  another,  so  as  to  have  at  least  two  termini.  It  is  true,  there 
IS  no  express  provision  for  the  building  of  circular  railroads,  nor 
tin  we  find  any  requiring  that  only  longitudinal  lines  shall  be  pro- 
jected and  constructed.     We  find  no  limitation  in  the  statutes 

17RRR-28 


434         Vol.  17  R  R  R— Voi.  40  Am  &  Eng  R  Cas,  N  S 

Collier  v.  Union  Ry.  Co 

with  reference  to  the  direction  or  course  in  which  railroads  shall 
be  built.  Nor  do  we  find  that  any  such  limitation  can  be  reason- 
ably inferred  from  the  provisions  of  section  7.  The  statute  does 
not  provide  that  the  road  shall  be  built  from  a  town  or  city  in 
one  county  to  a  town  or  city  in  another  county,  nor  does  it  re- 
quire that  the  road  shall  be  of  any  prescribed  length.  It  simply 
provides  that  the  places  where  it  is  intended  that  the  road  shall 
begin  and  end  shall  be  stated  in  the  charter." 

In  that  case,  as  well  as  this,  it  was  conceded  that  the  road  need 
not  run  from  a  terminus  in  one  county  to  a  terminus  in  a  dif- 
ferent county,  but  both  termini  might  be  in  the  same  county,  and 
the  length  of  the  road  was  not  material. 

The  provisions  of  the  Kansas  statute  are  substantially  the  same 
as  our  statute  with  regard  to  the  termini. 

We  can  see  no  valid  reason  why,  under  our  general  acts  relat- 
ing to  the  incorporation  of  railroads,  a  number  of  intermediate 
towns  or  cities,  or  a  number  of  intermediate  points  in  a  county  or 
city,  may  not  be  designated  as  intermediate  termini  upon  the 
route  of  the  road. 

While  the  route  of  a  commercial  road  need  not  be  stated,  there 
is  no  reason  why  it  may  not  be  done,  nor  why  a  number  of  inter- 
mediate routes  from  point  to  point  may  not  be  joined  into  one  con- 
tinuou«  road.  It  may  be  likened  to  so  many  boundaries  of  a  farm 
or  tract  of  land,  with  a  number  of  courses  and  distances  of  dif- 
ferent directions  and  lengths,  but  finally  the  closing  course  and 
distance  coming  back  to  the  initial  point. 

To  illustrate  further,  we  can  see  no  reason  why  a  charter 
would  not  be  valid  if  it  should  name  as  its  route  for  a  commer- 
cial railroad  Memphis  to  Boliver,  from  Boliver  to  Jackson,  from 
Jackson  to  Union  City,  from  Union  City  to  Covington,  and  from 
Covington  to  Memphis,  the  initial  point. 

Nor  can  we  see  why  such  route  should  not  be  circular  in  form, 
as  well  as  a  polygon,  with  many  sides,  so  as  to  reach  from  one 
terminus  to  another  by  the  most  feasible  route,  if  its  charter  so 
specifies  with  reasonable  certainty. 

It  is  argued  that  to  allow  this  would  be  to  permit  a  road  to 
start  at  any  given  point  and  make  a  circle  around  a  city,  or  even 
around  the  limits  of  the  state,  returning  to  the  same  point. 

We  do  not  see  why  this  might  not  result  in  any  event,  under  the 
general  incorporation  act,  unless  we  hold  that  a  charter  may  not 
be  framed  to  run  from  one  town  to  another,  and  from  the  latter 
to  another,  and  so  on,  until  the  last  route  ends  at  the  beginning 
point. 

But  whether  this  be  true  or  not,  to  the  extent  stated,  we 
think  that  a  line  may  be  made  of  reasonable  length,  and  embrace 
within  itself  a  reasonable  area — such,  for  instance,  as  the  limits 
of  a  city — if  the  several  connecting  routes  are  named,  each 
having  termini.  In  such  a  case  the  final  line  or  route  would 
have  two  termini,  one  of  which  would  be  the  beginning  point. 

As  to  the  original  charter,  it  may  be  held  that  it  provides  for 
four  routes,  each  having  distinct  generally  designated  termini, 
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and  the  amended  charter  provides  for  six  routes,  each  haying 
distinct  termini;  the  final  termini  in  each  case  being  the  initial 
point. 

We  are  of  opinion,  therefore,  that  the  fact  that  the  road  is 
somewhat  circular  in  form  or  shape,  or  a  polygon  with  many 
sides,  and  its  final  terminus  at  the  same  place  as  its  initial,  does 
not  render  the  charter  void,  inasmuch  as  intermediate  points  or 
temiini  are  named  which  designate  the  general  route,  but  that 
such  a  road,  if  a  public  use  and  public  necessity,  is  authorized 
by  the  act  of  1875,  and  the  amendments  thereto. 

In  building  its  line  through  the  city,  the  road  must  necessarily 
designate  its  route,  so  ^  to  obtain  permission  and  concessions 
from  the  city  to  occupy  the  streets  over  which  the  road  is  in- 
tended to  be  built;  and  the  rule  as  to  the  designation  of  a  route 
for  a  commercial  road  through  the  rural  districts  does  not  apply 
when  the  line  is  to  be  built  over  the  streets  of  a  city,  to  wit, 
that  no  route  be  nameti. 

As  to  the  amendments,  we  think  we  need  only  consider  the 
act  of  1897,  p.  271,  c.  116,  which  provides  as  follows:  "Be  it 
enacted  by  the  General  Assembly  of  the  state  of  Tennessee,  that 
the  stockholders  of  any  corporation,  organized  under  a  charter 
obtained  under  the  provisions  of  the  act  entitled  *An  act  to 
provide  for  the  organization  of  corporations,'  passed  March  18, 
1875,  approved  March  23,  1875,  or  organized  under  a  charter 
obtained  under  an  act  amendatory  to  said  acts  subsequent  thereto, 
who  may  desire  to  change  the  name  of  such  corporation,  increase 
its  capital  stock,  or  obtain  any  power  granted,  either  by  said 
chapter  142  of  the  Acts  of  1875,  or  by  any  act  amendatory  or 
subsequent  thereto,  shall  have  the  right  to  do  so  under  and  in  the 
manner  provided  by  section  19  of  said  chapter  142  of  the  Acts  of 
1875,  which  provides  for  the  amendment  of  charters  granted  by 
the  Legislature,  and  with  the  like  effect  as  therein  provided,"  etc. 

Said  section  19,  p.  257,  of  chapter  142  of  the  Acts  of  1875, 
prescribes  the  following  as  the  form  under  which  the  amendment 
shall  be  applied  for :  "We  the  undersigned,  comprising  the  board 
of  directors  of  the  [Union  Railway  Company]  apply  to  the  state 
of  Tennessee,  by  virtue  of  the  general  laws  of  the  land,  for  an 
amendment  to  said  charter  of  incorporation,  for  the  purpose  of 
investing  said  corporation  with  the  power  [of  constructing,  main- 
taining, and  operating  a  railroad  along  and  over  the  following 
routes,  which  are  in  addition  to  the  route  already  granted  to  it  by 
its  charter],"  etc. 

This  form  was  copied,  as  we  have  set  out,  and  then  follows  the 
six  additional  routes  already  spoken  of,  described  with  some  de- 
gree of  particularity  and  detail,  and  giving  the  termini  of  each 
route. 

We  are  of  opinion  that  if  the  railroad  needed  any  additional 
power  to  construct  its  line  along  these  six  routes,  or  either  of 
them,  it  was  conferred  by  this  amended  charter,  granted  the  3d 
<iay  of  June,  1902,  and  that  this  amended  charter  conforms  to  the 
requirements  of  the  statutes  of  1875  and  1897,  to  which  we  have 
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referred,  and  that  under  its  amended  charter  the  road  is  author- 
ized and  given  power  to  construct  its  lines  over  these  routes,  or 
any  one  or  more  of  them,  so  as  to  reach  its  terminus  or  beginning 
point,  provided  the  road  is  a  public  use  and  public  necessity; 
and,  if  it  is  such  public  use  and  necessity  and  authorized  by  law, 
it  has  the  right  to  exercise  the  right  of  eminent  domain. 

The  obtaining  by  amendment  of  power  to  extend  the  road  oyer 
new  and  additional  routes  is  covered  by  the  words  and  meaning 
of  this  statute. 

We  proceed,  therefore,  to  inquire  whether  the  road  is  a  public 
use  and  public  necessity,  or  whether  it  is  a  mere  private  enter- 
prise, or  an  enterprise  which  does  not  subserve  a  public  use. 

The  charter  itself  provides  for  the  construction  of  a  road  sim- 
ilar to  all  commercial  railroads,  and  it  contains  provisions  similar 
to  those  imposed  upon  all  other  commercial  railroads  in  the 
state.  So  far,  then,  as  the  provisions  of  the  charter  are  con- 
cerned, its  purpose  is  to  construct  a  railroad  similar  to  all  other 
commercial  roads. 

The  testimony  of  its  chief  officers  is  taken,  and.  they  state  that 
it  is  their  purpose  to  build  a  road  conforming  in  every  essential 
respect  to  the  provisions  of  its  charter,  and  that  they  intend  and 
expect  to  do  all  and  every  kind  of  business,  and  to  engage  in  all 
traffic,  freight  and  passenger,  to  the  same  extent  and  in  the  same 
manner  as  any  commercial  road ;  and  they  point  to  the  fact  that^ 
if  they  failed  to  do  so  in  any  particular,  they  may  be  compelled 
to  do  so  by  the  provisions  of  their  charter  and  by  the  general  law 
of  the  land. 

It  is  admitted  by  these  officers  that  the  bulk  of  its  business  will 
be  the  transfer  of  loaded  cars  from  one  railroad  to  another,  and 
from  the  various  industries  to  the  several  lines  of  roads*  centering 
in  the  city  of  Memphis.  But  it  is  said  that  it  does  not  propose 
to  discriminate  against  any  one,  or  to  restrict  the  business  of  the 
corporation  to  anything  less  than  is  performed  by  the  ordinary 
railroad  company. 

Upon  this  feature  of  the  case,  the  case  of  State  v.  Martin,  supra, 
is  also  directly  in  point.  In  that  case  it  was  said:  "Even  the 
averments  of  the  plaintiff  do  not  show  that  the  proposed  use  of 
the  road  is  not  a  public  one.  Besides  switching  cars  from  one 
part  of  the  city  to  another,  it  is  alleged  that  the  road  is  to  be 
leased  to  other  railroad  companies  for  terminal  facilities.  Noth- 
ing is  stated  which  shows  that  the  companies  to  which  the  road 
is  intended  to  be  leased  will  not  afford  transportation  to  all,  or  to 
all  who  under  ordinary  circumstances  would  be  entitled  to  such 
service.  The  convenience  or  necessity  of  belt  or  terminal  roads 
in  crowded  and  populous  cities  is  well  understood,  and  has  been 
frequently  demonstrated.  A  single  road  which  reaches  a  union 
and  other  depots,  as  well  as  warehouses  and  elevators  and  other 
places  in  the  city,  is  made  to  serve  all  the  railway  companies 
operating  to  and  from  the  city,  when  it  would  be  impracticable, 
and  perhaps  impossible,  for  each  of  the  companies  to  secure  an 
entrance,  and  build  its  own  line  to  the  depots,  stations,  and  store- 
houses in  all  parts  of  the  city  where  railroad  service  is  required. 
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By  this  means  unnecessary  roads  and  expenses  are  avoided,  and 
the  facilities  and  the  conveniences  to  the  public  are  greatly 
enlarged.  Every  unnecessary  mile  of  railroad  tracks  adds  to  the 
cost  of  transportation,  and,  as  the  public  which  uses  these  roads 
is  required  to  bear  the  burden  of  this  extra  cost,  it  is  clearly  in 
the  interest  of  the  public  that  a  terminal  road  which  affords  trans- 
portation to  all  companies  and  people  should  be  constructed  and 
maintained.  The  fact  that  this  proposed  road  is  to  unite  at  the 
state  line  with  a  Missouri  corporation  gives  no  ground  for  com- 
plaint. Neither  is  the  alleged  purpose  of  the  defendant  company 
to  lease  its  line  to  other  railroad  companies  a  valid  objection  to 
its  exercise  of  the  powers  and  privileges  of  a  railroad  corporation. 
[Both  of  these  things  were  authorized  by  the  Kansas  statutes.] 

"Again,  it  is  said  that  the  Atchison  Union  Depot  &  Railroad 
has  only  a  short  terminal  line,  designed  and  constructed  for  the 
purpose  of  furnishing  the  railroad  companies  which  enter  the 
city  with  access  to  the  Union  Depot,  and  facilities  of  interchange 
of  traffic.  It  was  contended  that  such  a  corporation  was  not  a 
railroad  company,  within  the  meaning  of  the  statute,  which 
might  exercise  the  right  of  eminent  domain.  The  validity  of 
the  corporation,  and  its  right  to  exercise  the  power  of  eminent 
domain,  has  been  sustained.     Reisner  v.  Strong,  24  Kan.  410. 

"Again,  it  is  said  that  declaration  in  the  charter  of  the  defendant 
company  and  the  allegations  of  the  petition  sufficiently  show 
that  it  was  organized  as  a  railroad  company  under  the  general 
law,  and  that  it  is  designed  mainly  to  serve  the  public  as  a 
common  carrier.  It  is  not  necessary  at  this  time  to  determine 
whether  such  a  company,  operating  through  a  city,  must  accept 
passengers  at  every  crossing,  and  furnish  the  facilities  which 
street  railroads  are  designed  to  furnish.  Neither  need  we  deter- 
mine whether  all  of  the  company's  lines  and  branches  must  be 
designed  and  used  for  the  transportation  of  both  passengers  and 
property.  The  corporation  being  public,  it  cannot  avoid  the 
performance  of  any  duty  which  it  owes  to  the  public.  If,  from 
the  allegations  of  the  petition,  it  can  be  inferred  that  the  defend- 
ant company  intends  at  some  future  time  to  neglect  the  perform- 
ance of  its  full  duty  to  the  public  it  cannot  be  held  a  sufficient 
ground  for  forfeiture.  The  company,  having  been  invested  with 
the  powers,  privileges,  and  franchises  of  a  railroad  corporation,  is 
subject  to  all  the  duties  and  liabilities  of  such  corporation,  and 
there  is  ample  power  to  compel  the  performance  of  any  duty 
which  it  may  neglect." 

It  appears  that  the  principal  or  most  important  part  of  the 
business  of  this  road  will  be  the  transfer  of  loaded  and  empty 
cars  from  one  railroad  to  another,  and  from  the  various  indus- 
trial enterprises  to  the  several  railroads,  and  back  again ;  but  at 
the  same  time,  by  its  charter,  it  is  obligated  to  do  a  general 
railroad  business,  both  as  to  f|-eights  and  passengers. 

The  fact  that  its  principal  and  most  important  business  is  the 
transfer  of  loaded  and  empty  cars  from  one  point  to  another  does 
not  make  it  any  the  less  a  commercial  railroad,  under  the  provi- 
sions of  the  general  law. 
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The  fact  that  a  railroad  running  through  a  coal  section  does 
most  of  its  business  in  the  hauling  of  coal  does  not  make  it  any 
the  less  a  commercial  road,  such  as  is  contemplated  by  the  gen- 
eral statutes. 

The  fact  that  passengers  may  rarely,  if  ever,  pass  over  the  line, 
does  not  deprive  it  of  its  character  as  a  railroad. 

The  fact  that  it  may  run  in  a  direction  or  through  localities 
where  passengers  do  not  desire  to  go  does  not  deprive  it  of  its 
status  as  a  railroad. 

The  fact  that  its  main  business  is  freight  business,  and  a  busi- 
ness in  bulk,  does  not  make  it  the  less  a  public  use 

As  is  said  in  Ryan  z/.  Terminal  Co.,  102  Tenn.  Ill,  50  S.  W. 
744,  45  L.  R.  A.  303,  the  term  "public  use"  is  a  flexible  one.  It 
varies  and  expands  with  the  growing  needs  of  a  more  complex 
social  order.  Many  improvements  universally  recc^fnized  as  im- 
pressed with  a  public  use  were  nonexistent  a  few  years  ago.  This 
is  equally  true  as  to  other  appliances  which  now  form  important 
parts  of  a  rapidly  widening  system  of  social  and  commercial 
communication.  So  it  may  be  said  at  the  present  time  that 
anything  which  will  satisfy  a  reasonable  public  demand  for  public 
facilities  for  travel  or  for  transportation  or  transmission  of  in- 
telligence or  commodities  and  of  the  general  public,  under  rea- 
sonable regulations,  and  which  have  a  definite  and  fixed  use, 
independent  of  the  will  of  the  parties  in  whom  the  title  is 
vested,  would  be  a  public  use."  Citing  Mills  on  Eminent  Do- 
main, §  11;  Stewart  v.  Railway  Co.  (Minn.)  68  N.  W.  208,  33 
L.  R.  A.  427. 

In  this  case  the  case  of  Memphis  Freight  Company  v.  Memphis, 
4  Cold.  419,  was  commented  upon  and  distinguished,  in  that 
the  company  in  that  case  was  organized  for  the  purpose  of  build- 
ing warehouses,  and  handling  freight  to  and  from  those  ware- 
houses. The  warehouses  were  the  principal  matter  of  use,  and 
a  short  line  of  road,  which  was  merely  incidental  to  the  business, 
was  not  a  public  use. 

In  the  present  case  it  is  shown  by  the  principal  officers  of  the 
road  that  it  is  the  purpose  of  the  company  to  switch  cars  from 
one  road  to  another,  to  receive  freight  on  the  line  of  its  road,  and 
give  bills  of  lading  over  its  own  and  other  roads  to  any  part  of 
the  world — in  other  words,  to  perform  all  the  functions  of  an 
ordinary  road. 

We  think,  therefore,  that  it  is  clearly  established,  both  by  the 
charter  and  parol  evidence,  that  the  road  is  intended  to  subserve 
a  public  use,  to  confer  a  public  benefit,  to  meet  a  public  necessit\' ; 
in  short,  to  do  any  and  everything  that  is  required  of  an  ordinary 
public  commercial  railroad. 

It  is  said  that  the  condemnation  proceedings  in  this  case  are 
void,  because  the  railway  company  is  deviating  from  its  charter 
right  of  way,  inasmuch  as  it  does  not  continue  parallel  with  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  near  McLean  avenue, 
and  within  300  feet  of  that  road,  and,  again,  because  it  deviates 
from  its  line  laid  down  in  the  charter  after  crossing  Trezevant 
avenue. 
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The  route  between  McLean  avenue  and  the  west  line  of  Cooper 
avenue  is  as  follows :  "In  a  general  easterly  direction  to  the  west 
line  of  Cooper  avenue,  the  present  eastern  limits  of  the  city  of 
Memphis ;  dience  in  a  general  easterly  direction  across  Trezevant 
avenue." 

The  place  where  the  line  is  specified  to  run  within  300  feet  of 
the  Nashville,  Chattanoc^a  &  St  Louis  Road  is  bewteen  Raleigh 
and  McLean  avenues ;  and  at  this  point  the  Union  Railway  does 
run  within  300  feet  of  the  Nashville,  Chattanooga  &  St.  Louis 
Road,  and  it  only  begins  to  diverge  just  before  getting  to  Cooper 
avenue;  the  Nashville,  Chattanooga  &  St.  Louis  Road  running 
in  a  northeasterly  direction,  and  the  Union  Railway  continuing 
in  a  general  easterly  direction,  as  the  charter  provides,  until  the 
locality  of  Buntin  avenue  is  reached. 

In  other  words,  the  deviation  is  mainly  beyond  the  city  limits, 
but  at  and  near  the  point  where  it  crosses  the  lot  of  Collier  and 
wife  it  approaches  and  crosses  the  Nashville,  Chattanooga  &  St. 
Louis  Road. 

The  president  of  the  road  gives  a  reason  for  this  deviation, 
and  shows  that  there  were  topographical  reasons  why  the  devia- 
tion should  be  made,  among  which  was  to  prevent  the  destruction 
of  Ae  Crescent  Oilmill,  and  to  make  proper  grade  crossings  at 
Cooper  avenue,  at  Central  avenue,  at  Trezevant,  at  Royster  and 
Avery  avenues ;  and  the  locatfon  of  the  line  as  thus  made  would 
offer  the  least  possible  impediment  to  travel  on  the  streets,  and 
to  the  spread  of  the  city  in  that  direction.  In  addition,  he  says 
Aat  the  Nashville,  Chattanooga  &  St.  Louis  Road  is  located  upon 
practically  a  surface  grade,  and  it  would  be  impossible  to  follow 
Aat  and  construct  a  first-class  road,  and  it  was  so  constructed  as 
to  be  both  to  the  interest  of  the  road,  as  well  as  for  the  benefit  of 
the  public. 

In  Tenn.  Cent.  R.  Co.  v,  Campbell,  109  Tenn.  667,  H  S.  W.  12, 
it  was  said :  "Under  the  law,  in  regard  to  the  construction  of  rail- 
roads, when  the  route  is  not  definitely  located  by  the  charter,  a 
legislative  discretion  is  allowed  in  making  such  location,  provided 
there  is  not  a  substantial  deviation  from  the  course  and  direction 
indicated  by  the  charter."  Citing  the  authorities.  In  this  case 
there  was  a  deviation  from  a  direct  route  of  several  miles. 

These  deviations  are  allowed  according  to  the  necessities  of  the 
road,  the  physical  surroundings,  and  other  circumstances  that 
enter  into  the  consideration  of  railroad  building ;  and  the  president 
of  the  road  gives,  we  think,  sound  reasons  of  railroad  construc- 
tion and  considerations  of  public  convenience  and  public  safetv 
for  the  deviation  as  made,  which,  so  far  as  we  can  see  from  the 
maps  furnished  us  in  the  case,  and  from  the  general  description 
of  the  surroundings,  is  not  a  variation  which  materially  affects 
Collier  and  wife. 

It  is  further  claimed  that  the  Union  Railway  runs  longitudinallv 
on  Buntin  avenue,  and  that  this  is  done  without  the  consent  o'f 
either  the  abutting  owner  or  the  county  court,  as  is  provided 
under  the  statute  (Shannon's  Code,  §  1879). 
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The  facts  in  regard  to  this  feature  do  not  appear  ver>''  defi- 
nitely. The  decree  and  order  of  condemnation  only  condemns 
the  Collier  property  up  to  the  west  line  of  Buntin  avenue,  and 
there  is  nothing  in  the  record  that  shows  that  the  route  of  the 
road  will  be  upon  Buntin  avenue,  unless  it  may  be  inferred  from 
the  map.  It  appears  that,  if  the  road  touches  Buntin  avenue,  it 
only  reaches  it  a  short  distance  from  the  end  of  the  avenue,  and 
then  at  a  considerable  angle,  and  does  not  run  longitudinally  along 
the  avenue. 

But  we  are  unable  to  see  how  this  is  a  matter  of  which  Collier 
and  wife  can  complain.  If  the  railroad  company  is  occupx-ing 
the  public  highway  improperly,  it  may  be  enjoined  in  a  proper 
proceeding.  But  the  point  does  not  appear  to  be  raised  in  the 
proof  in  the  case,  and  is,  we  think,  immaterial,  so  far  as  the 
rights  of  Collier  and  wife  are  concerned. 

It  is  next  said  that  the  order  confirming  the  report  of  commis- 
sioners divests  the  fee  out  of  Collier  and  wife,  and  vests  the  fee 
in  the  railroad,  instead  of  simply  vesting  it  with  an  easement  of 
right  of  way. 

It  appears,  however,  from  a  supplemental  transcript,  that  the 
decree  complained  of  has  already  been  corrected  so  as  to  give 
only  an  easement  of  right  of  way  over  the  land  in  controversy. 

It  is  said  in  the  next  place  that  the  court  erred  in  not  leaving 
to  the  jury  to  determine  the  amount  of  land  to  be  taken. 

This  assignment  is  not  well  made.  The  order  appointing  the 
jury  directs  that  in  estimating  and  assessing  the  damages  the  jury 
will  give  the  cash  value  of  the  ground,  and  set  apart  by  metes 
and  bounds  a  sufficient  quantity  of  land  for  the  purposes  intended, 
not  exceeding  the  amount  prayed  for  in  the  petition,  and  assess 
the  damages  occasioned  to  defendants  thereby. 

The  jury,  in  its  report,  set  aside  100  feet,  which  was  the 
amount  asked  for  in  the  petition. 

This  answers  the  assignment  made,  if,  indeed,  the  court  might 
not  itself  have  determined  the  amount  to  be  taken,  and  merely 
left  to  the  jury  the  assessment  of  damages. 

It  is  said  in  the  next  place  that  the  writ  of  possession  was 
granted  at  a  term  subsequent  to  that  when  the  report  of  the  jury 
was  confirmed. 

It  appears  that  the  decree  which  was  entered  at  the  May  term 
failed  to  award  writs  of  possession,  and  it  is  insisted  that  it  could 
not  be  issued  at  a  subsequent  term. 

We  think  that  this  assignment  is  not  well  made,  and  that,  so 
long  as  the  court  retains  control  of  the  subject-matter  and  the 
parties,  writs  of  possession  may  issue. 

We  do  not  think  that  the  power  and  jurisdiction  of  the  circuit 
court  were  gone,  or  that  the  court  was  deprived  of  its  power  to 
consummate  its  decree  until  it  had  made  all  orders  necessary  for 
a  final  adjudication  of  the  case ;  and,  if  the  court  below  had  not 
the  power  to  issue  the  writs  of  possession,  then  this  court  would 
either  issue  such  writs,  or  remand  the  cause  to  the  court  below 
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for  that  purpose,  if  we  should  be  of  opinion,  as  we  are,  that  the 
railroad  company  has  the  right  to  make  such  condemnation. 

Quite  a  number  of  other  assignments  are  made,  but  we  do  not 
consider  them  material. 

In  connection  with  the  case  of  Collier  and  wife  v.  The  Union 
Railway  Company,  we  have  heard  the  case  of  State  ex  rel.  Well- 
ford  7'.  Union  Railway  Company,  which  is  a  proceeding  to  vacate 
and  set  aside  the  charter  of  the  Union  Railway  Company,  for 
various  reasons,  most  of  which  have  already  been  considered  in 
the  case  of  Collier  and  wife  v.  The  Railway  Company. 

The  only  additional  point  which  we  think  material  to  mention 
in  the  latter  case  is  the  fact  that  the  railway  company  suspended 
its  work  and  operations  for  a  number  of  years,  and  thereby 
forfeited  its  charter  rights. 

We  think  this  is  not  well  made.  The  road  did  suspend  for  a 
number  of  years,  but  the  project  was  never  abandoned,  and,  so 
soon  as  funds  were  procured,  the  contemplated  road  was  ex- 
tended and  built. 

A  railroad  is  not  built  in  a  day,  and  it  is  a  matter  of  common 
information  that,  after  being  projected  and  partly  constructed, 
they  suspend  operations  and  lie  dormant  for  a  number  of  years ; 
but  they  do  not  lose  their  charter  rights  unless  the  lapse  is  so 
long  as  to  amount  to  an  abandonment. 

The  court  is  of  the  opinion  that  the  Union  Railway  Company 
has  the  right  to  condemn  the  property  of  Collier  and  wife,  and 
that  they  are  not  entitled  to  the  relief  which  they  ask. 

It  is  therefore  ordered  that  the  petition  of  Collier  and  wife  be 
dismissed,  and  that  the  cause  be  remanded  to  the  court  below  for 
such  further  proceedings  as  may  be  necessary,  and  the  judgment 
of  the  court  below  is  affirmed,  with  costs. 

The  bill  in  the  case  of  State  ex  rel.  Well  ford  is  dismissed  at 
the  cost  of  complainant,  and  the  decree  of  the  court  below  is 
affirmed,  with  costs. 


Big  Sandy  Ry.  Co.  v,  Dils  et  al. 

(Court  of  Appeals  of  Kentucky,  May  23,  1905.) 
[87  S.  W.  Rep.  310.] 


Condemnation  Proceedings — ^Appeal — ^Amendment  of  Transcript. — 

Ky.  St.  1903,  §§  839,  840,  require  an  appeal  from  the  county  to  the 
circuit  court  in  condemnation  proceedings  to  be  taken  within  30 
days  by  executing  a  bond  and  filing  with  the  clerk  of  the  circuit 
court  a  statement  of  the  parties  to  the  appeal  and  a  transcript  of  the 
orders  of  the  county  court.  Civ.  Code  Prac.  §  134,  authorizes  the  court 
to  permit  amendments  at  any  time  in  furtherance  of  justice.  Held 
that,  where  an  appeal  bond  and  partial  transcript  was  filed  within  30 
days,  it  was  proper  for  the  circuit  court,  mstead  of  dismissing  the 
appeal  after  the  expiration  of  the  30  days,  to  permit  appellant  to 
file  a  full  statement  of  the  parties  and  a  full  transcript  of  the  orders 
of  the  county  court. 
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Eminent  Domain — Measure  of  Damages — Land  Not  Taken.* — The 

measure  of  direct  damages  for  land  taken  in  railroad  condemnation 
proceedings  is  such  sum  as  represents  the  fair  and  reasonable  value 
of  the  land  so  taken,  considered  in  relation  to  the  entire  tract,  and 
such  other  direct  damages  as  result  to  the  remainder  of  the  tract 
from  the  loss  of  the  land  taken,  together  with  the  cost  of  such  addi- 
tional fencing  and  other  improvements  as  may  be  necessary  to  the 
reasonable  enjoyment  of  the  land  not  taken,  without  abatement  for 
any  enhancement  in  value  of  the  land  resulting  from  the  construction 
and  operation  of  the  railroad,  but  not  to  exceed  in  all  the  difference 
between  the  actual  value  of  the  entire  tract  immediately  before  and 
Its  value  immediately  after  the  taking. 

Same— Same— Same.* — The  measure  of  indirect  damages  resulting 
to  land  not  taken  in  railroad  condemnation  proceedings  is  such  sum» 
if  any,  as  represents  the  diminution  in  market  value  of  the  land 
caused  by  the  prudent  construction  and  operation  of  the  railroad, 
estimated  by  taking  into  consideration  all  the  anticipated  advantages 
and  disadvantages,  and  offsetting  the  one  against  the  other. 

Appeal  from  Circuit  Court,  Pike  County. 
"To  be  officially  reported." 

Condemnation  proceedings  by  Big  Sandy  Railway  Company 
against  Annie  L.  Dils  and  others.  From  a  judgment  of  the 
circuit  court,  rendered  on  appeal  from  the  county  court,  assessing 
defendants'  damages,  plaintiff  appeals.     Reversed. 

York  &  York,  I.  W.  York,  and  W,  H,  Wadsivorth,  for  ap- 
pellant. 
N.  J.  Auxier,  for  appellees. 

HoBSON,  C.  J.  On  March  23,  1903,  the  Big  Sandy  Railway 
Company  filed  in  the  Pike  county  court  its  petition  to  condemn  as 
part  of  its  right  of  way  a  strip  of  land,  belonging  to  John  A. 
Dils'  heirs,  100  feet  wide  and  1,181  feet  long,  containing  2  71-100 
acres.  Commissioners  were  appointed,  who  valued  the  strip 
taken  at  $1,000,  and  fixed  the  damages  to  the  remainder  of  the 
tract  at  $400.  The  defendants  filed  exceptions  to  the  commis- 
sioners' report,  and,  the  case  being  heard  by  a  jury,  a  verdict  was 
rendered  fixing  the  value  of  the  strip  taken  and  the  damages  to 
the  residue  of  the  tract  at  $3,500.  The  defendants  were  not 
satisfied  with  the  verdict  of  the  jury,  took  an  appeal  to  the 
Pike  circuit  court.  ^  In  the  circuit  court  the  case  was  tried  anew, 
and  a  verdict  and  judgment  were  obtained  fixing  the  damages  at 
$8,800,  and  from  this  judgment  the  railroad  company  appeals. 

When  the  case  reached  the  circuit  court,  the  railroad  company 
entered  a  motion  to  dismiss  it.  The  court  overruled  the  motion, 
and  the  correctness  of  this  ruling  is  the  first  question  arisincr 
on  the  appeal.  The  judgment  in  the  countv  court  was  rendered 
on  April  23,  1903.  On  May  14th  the  defendants  filed  with  the 
clerk  of  the  circuit  court  an  attested  copy  of  the  judgment,  and 
executed  before  him  an  appeal  bond.     He  thereupon  issued  a 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  the  damages  recoverable  in  eminent  domain  proceed- 
ings, see  foot-note  appended  to  Louisiana  Ry.  &  Nav.  Co.  v  Tones 
(La.),  14  R.  R.  R.  684,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  684. 
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supersedeas  and  a  summons.     Some  days  after  this  the  county 
clerk  made  a  copy  of  the  other  orders  entered  in  the  county 
court,  and  pinned  them  to  the  copy  of  the  judgment  which  had 
been  filed  in  the  circuit  court ;  but  no  statement  of  the  parties  to 
the  appeal  was  filed  until  the  motion  to  dismiss  the  appeal  was 
entered  by  the  railroad  company  at  a  subsequent  term  of  the  cir- 
cuit court.      A  statement  of  the  parties  to  the  appeal  was  then 
tendered,  and  the  court  allowed  it  to  be  filed.     Section  839,  Ky. 
St.  1903,  provides :  "Either  party  may  appeal  to  the  circuit  court, 
by  executing  bond  as  required  in  other  cases,  within  thirty  days, 
and  the  appeal  shall  be  tried  de  novo."     Section  840  further  pro- 
vides:   "The  appeal  from  the  county  court  shall  be  taken  by 
filing  with  the  clerk  of  the  court  to  which  the  appeal  lies  a  state- 
ment of  the  parties  to  the  appeal,  and  a  transcript  of  the  orders 
of  the  county  court,  and  thereupon  the  said  clerk  shall  certify  to 
the  clerk  of  the  county  court  that  said  appeal  has  been  filed,  and 
the  clerk  of  the  county  court  shall   immediately  transfer  the 
original  papers  to  the  clerk  of  the  court  to  which  the  appeal  is 
pending."     It  will  be  observed  that  by  section  839  either  party 
may  appeal  by  executing  the  bond  within  30  days,  and  that  by 
section  840  the  appeal  shall  be  taken  by  filing  with  the  clerk  of  the 
court  tu  which  the  appeal'  lies  a  statement  of  the  parties  to  the 
appeal  and  a  transcript  of  the  orders  of  the  county  court.     The 
two  sections  are  to  be  read  together.     It  is  incumbent  upon  the 
appellant  to  fine  the  transcript  of  the  orders  of  the  county  court, 
a  statement  of  the  parties  to  the  appeal,  and  execute  the  bond 
within  30  days  after  the  judgment  in  the  county  court.     In  the 
case  before  us  the  bond  was  executed  in  time,  and  a  partial  trans- 
cript of  the  orders  of  the  county  court  was  filed,  which  showed 
the  parties  to  the  appeal  sufficiently  to  enable  the  clerk  to  issue  a 
summons  and  a  supersedeas,  which  were  issued  in  time.     In  other 
words,  a  good  appeal  bond  was  executed,  and  an  imperfect  trans- 
cript was  filed,  which  contained  an  imperfect  statement  of  the 
parties  to  the  appeal.     After  the  30  days  had  expired,  the  court, 
instead  of  dismissing  the  appeal,  allowed  the  appellant  to  file  a 
fall  statement  of  the  parties  to  the  appeal  and  a  full  transcript  of 
the  orders  of  the  county  court.     Section  134  of  the  Civil  Code 
of  Practice  is  as  follows :   "The  court  may,  at  any  time,  in  fur- 
therance of  justice,  and  on  such  terms  as  may  be  proper,  cause  or 
permit  a  pleading  or  proceeding  to  be  amended,  by  adding  or 
striking  out  the  name  of  a  party ;  or,  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect ;  or  by 
mserting  other  allegations  material  to  the  case ;  or,  if  the  amend- 
ment do  not  change  substantially  the  claim  or  defense,  by  con- 
tomiing  the  pleading  or  proceeding  to  the  facts  proved."    The  pur- 
pose of  this  section  of  the  Code  is  to  permit  amendments  in  just 
such  cases  as  this,  where  by  some  irregularity  the  proceeding  docs 
not  conform  to  the  requirements  of  the  law.'  In  Bush  r.  Lisle,  86 
Ky.  504,  6  S.  W.  330,  an  imperfect  transcript  was  filed  in  this 
court,  and,  after  the  time  had  expired  for  filing  the  transcript, 
«  was  msisted  that  the  appeal  should  be  dismissed,  but  the  court 
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held  otherwise,  and  allowed  the  imperfect  transcript  to  be  per- 
fected. In  Puff  V.  Huchter,  78  Ky.  146,  the  plaintiff'  failed  to  file 
a  petition  in  the  magistrate's  court,  but  after  appeal  to  the  circuit 
court  he  was  allowed  to  file  an  amended  petition  setting-  up  his 
cause  of  action.  In  the  same  way  it  has  been  held  that  a  defective 
bastardy  warrant,  or  a  defective  warrant  for  forcible  entr>^  or 
detainer,  or  defective  warrant  for  a  misdemeanor,  may  be 
amended  on  appeal.  Commonwealth  v,  Cantrell,  45  S.  W.  72,  20 
Ky.  Law  Rep.  24 ;  Louisville  v.  Wehmhoff .  76  S.  W.  876,  25  Ky. 
Law  Rep.  995 ;  Forsythe  v,  Huey,  74  S.  W.  1088.  25  Ky.  Law 
Rep.  147.  In  Galloway  v,  Bradburn,  82  S.  W.  1013,  26  Ky.  Law 
Rep.  977,  it  was  held  that  where  a  defective  appeal  bond  is 
executed  in  due  time  in  a  contested  election  case  a  good  and 
sufficient  bond  may  be  given  under  this  provision  of  the  Code 
after  the  time  for  the  execution  of  the  bond  has  expired.  In  that 
case  the  court,  among  other  things,  said,  referring  to  the  provision 
of  the  Code  above  quoted:  "As  the  Code  regulates  proceedings 
in  all  actions,  so  this  section  allows  an  amendment  of  all  proceed- 
ings in  the  process  of  an  action.  It  was  intended  by  it  to  provide 
in  general  for  the  amendment  of  anything  that  was  found  to  be 
defective  in  the  progress  of  an  action,  the  purpose  being  to 
perfect  rather  than  to  destroy.  It  is  not  limited  to  mistakes  in 
pleadings,  but  it  is  intended  to  cover  any  kind  of  a  mistake  and  to 
allow  an  amendment.  At  common  law,  and  before  the  passage 
of  the  modem  statutes,  very  many  mistakes  or  clerical  errors 
were  cause  for  the  dismissal  of  an  action  or  the  defeating  of 
justice."  Under  the  rule  laid  down  in  the  cases  cited,  the  circuit 
court  properly  allowed  the  appeal  to  be  perfected,  the  purpose  of 
the  provision  of  the  Code  being  to  prevent  just  such  slips  as  this 
defeating  the  administration  of  justice. 

On  the  trial  in  the  circuit  court  the  evidence  for  the  property 
owners  tended  to  show  that  the  strip  of  land  taken  lay  alongside 
of  the  county  road  just  outside  of  the  town  boundary  of  Pike- 
ville,  the  road  being  a  continuation  of  College  street;  that  the 
strip  was  valuable  for  town  lots,  and  could  be  cut  up  into  some- 
thing like  24  lots  of  50  by  100  feet ;  and  that  other  lots  near  this 
property,  and  between  it  and  town,  had  sold  for  $400  and  $500. 
The  witnesses  for  the  property  owners  valued  the  strip  taken  at 
from  $8,000  to  $15,000;  they  fixed  the  damages  to  the  remainder 
of  the  tract  at  from  $1,000  to  $5,000.  On  the  other  hand,  the 
witnesses  for  the  railroad  company  fixed  the  value  of  the  strip 
taken  at  $1,000  to  $2,000,  and  the  damages  to  the  remainder  of  the 
tract  at  from  $400  to  $500.  The  court  instructed  the  jur>^  as 
follows:  "The  jury  will  find  for  the  defendants  [the  property 
owners]  such  sum  as  they  may  believe  from  the  evidence  the 
defendants  have  been  damaged  by  reason  of  the  plaintiff's  taking 
the  land  described  in  the  petition,  and  they  will  determine  this  by 
finding  from  the  evidence  the  true  market  value  of  the  land 
taken  at  the  time  it  was  taken.  They  will  also  find  for  the  de- 
fendants such  sum  as  they  may  believe  from  the  evidence  the  de- 
fendants have  sustained  in  damages  to  the  abutting  property  (if 
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anything)  by  reason  of  the  plaintiff  taking  said  property,  and, 
in 'fixing  the  value  of  the  land  taken  and  damages  to  the  abutting 
property,  the  jury  may  consider  its  location  and  use  to  which  the 
!and  was  adapted,  together  with  the  change  made  necessary  in, 
or  discontinuance  of,  the  county  road  over  or  in  front  of  said 
property,  if  any.     They  will  also  find  for  the  defendants  such 
sum  as  they  believe  from  the  evidence  the  defendants  are  entitled 
to  for  extra  fencing,  if  anything.     (2)  Nine  of  the  jury  may  find 
a  verdict,  in  which  event  they  must  all  sign  the  same."     In 
Elizabethtown  &  Paducah  Railroad  Company  v.  Helm's  Heirs, 
71  Ky.  684,  this  court,  after  stating  the  difficulties  growing  out 
of  the  application  of  the  general  rules  governing  the  subject,  said : 
•*To  avoid  such  difficulties,  it  is  necessary  to  ascertain,  first,  the 
value  to  the  owner  of  the  land  proposed  to  be  taken,  and,  second, 
the  amount,  if  any,  which  the  disadvantages  and  inconveniences 
will  overbalance  the  advantages  to  the  land  not  taken  from  the 
use  to  which  the  public  proposes  to  devote  that  which  is  taken. 
The  first  question  can  be  most  readily  and  fairly  determined  by 
ascertaining  the  value  of  the  entire  tract  of  land,  excluding  the 
enhancement  resulting  from  the  contemplated  improvement ;  then 
(still  excluding  this  enhancement)  what  will  be  its  value  after 
the  appropriation  of  the  portion,  or  of  such  estate  therein  as  may 
be  proposed  to  be  taken  ?    The  difference  in  value  thus  found  is 
the  true  compensation  to  which  the  owner  is  entitled."     Then, 
after  giving  some  reasons  for  its  conclusions,  the  court  disposed 
of  the  second  question  in  these  words :  "Let  a  survey  be  taken  of 
all  the  advantages  and  disadvantages  which  may  be  reasonably 
anticipated  to  result  from  the  prudent  construction  and  operation 
of  the  proposed  railway,  and  if  the  balance  be  against  the  owner 
of  the  land,  then,  to  the  extent  that  such  balance  diminishes  its 
market  value,  he  should  have  a  judgment  on  account  of  incidental 
damages;  otherwise,  of  course,  he  is  entitled  to  nothing."     The 
rule  thus  announced  has  been  since  maintained  by  the  court. 
Asher  V.  L.  &  N.  R.  R.  Co.,  87  Kv.  391,  8  S.  W.  854 ;  L.  &  N.  R. 
R.  Co.  V.  Asher,  15  S.  W.  517,  12  Kv.  Law  Rep.  815 ;  L.,  St.  L. 
&  T.  R.  R  Co.  V,  Barrett,  91  Kv.  487,^  16  S.  W.  278 ;  W.  Va.,  etc.. 
R.  R.  Co.  V.  Gibson,  94  Ky.  234,  21  S.  W.  1055.     In  these  cases 
it  has  been  held  that  the  cost  of  additional  fencing  that  will  be 
rendered    necessary    by    the    taking    of    the    land    is    to    be 
included     as     part     of     the     direct     damages,     which     cannot 
be   abated    bv    any    benefits    arising    from    the    building    of 
the  road.      The    owner    is    entitled    to    damages  by  reason    of 
the   depreciation    in  value    of    the    land    on    account    of    the 
shape  in  which  it  may  be  left  or  the  situation  in  which  it  mav  be 
placed.    Nothing   can   be   deducted    from   the   direct   damages, 
which  include  the  value  of  the  strip  taken,  the  depreciation  in 
value  of  the  residue  of  the  tract,  and  the  additional  fencing  ren- 
dered necessar\\     But  damages  for  consequential  inconvenience 
or  injur\^  resulting  from  the  prudent  construction  and  operation 
of  the  railroad  may  be  set  off  against  the  advantages   which 
may    be    reasonably    anticipated    to     result     from     the     pru- 
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dent    construction    and    operation    of    the    railroad,    and,     if 
the     advantages     equal     or     overbalance     the     disadvantages, 
nothing    should    be    allowed    for    the    latter.       The     instruc- 
tions   of    the    circuit    court    did    not    present    to    the  jury    the 
proper  view  of  the  case,  as  nothing  was  said  about  setting  off  the 
incidental  damages  against  the  incidental  advantages.     Both  par- 
ties on  the  trial  conducted  the  examination  of  their  witnesses  in 
the  same  way.     Neither  undertook  to  show  by  any  witness  what 
the  value  of  the  entire  tract  of  land  was,  or  what  the  remainder 
would  be  worth  after  the  taking  of  the  strip  sought  to  be  con- 
demned.    The  case  was  left  to  the  jury  largely  upon  the  mere 
opinions  of  the  witnesses,  without  a  statement  of  the  facts  on 
which  the  opinions  ^were  based,  and  this  may  account  for  the  ver- 
dict.    We  know  judicially  that  Pikeville  is  a  town  of  the  sixth 
class,  and  it  is  hard  for  us  to  understand  why  2  71-100  acres  of 
land  a  quarter  of  a  mile  beyond  the  town  boundary  is  worth 
anything  like  $8,000.     The  facts  in  the  record  do  not  show  any 
substantial  damage  to  the  remainder  of  the  tract,  except  that 
a  road  will  have  to  be  opened  on  the  tract  along  the  railroad. 
On  another  trial  the  court  will  require  the  parties  to  have  the 
witnesses  as  to  value  fix  the  value  of  the  entire  tract  of  land, 
excluding  the  enhancement  resulting  from  the  building  of  the  rail- 
road ;  also  the  value  of  the  remainder  of  the  tract  after  the  taking 
of  the  strip  by  the  railroad  company,  still  excluding  any  enhance- 
ment  from  the  building  of  the  railroad;  the  difference  in  value 
thus  found  is  the  measure  of  the  direct  damages  to  which  the 
owner  is  entitled.     The  witnesses  may  state  what  additional  fenc- 
ing will  be  rendered  necessary,  and  its  value.     In  lieu  of  instruc- 
tion 1,  the  court  should  have  instructed  the  jury  that  in  estimat- 
ing the  direct  damages  they  should  allow  such  a  sum  as  they  deem 
from  the  evidence  is  the  fair  and  reasonable  value  of  the  strip 
of  land  taken,  considering  it  in  relation  to  the  entire  tract ;  also 
such  other   direct   damages,   if  any,   as  directly  result   to  the 
remainder  of  the  tract  by  reason  of  the  situation  in  which  it  is 
placed  by  the  taking  of  the  strip,  and  such  additional  fencing  or 
other  improvements,  if  any,  as  may  be  necessary  to  the  reasonable 
enjoyment  of  the  remaining  land  by  reason  of  the  taking  of  the 
strip ;  but  that  their  finding  of  direct  damages  should  not  exceed 
in  all  the  amount  which  they  may  believe  from  the  evidence  is  the 
difference  between  the  actual  value  of  the  entire  tract  immedi- 
ately before  and  the  actual  value  of  the  remainder  immediately 
after  the  taking  of  the  strip  of  2  71-100  acres,  excluding  from  both 
estimates  any  enhancement  of  the  land  by  reason  of  the  building 
or  operation  of  the  railroad. 

By  another  instruction  the  court  should  have  told  the  jury  that 
they  should  also  take  into  consideration  all  the  advantages  and  dis- 
advantages which  may  be  reasonably  anticipated  to  result  from 
the  prudent  construction  and  operation  of  the  proposed  railway, 
and  if  the  balance  be  against  the  owners  of  the  land,  then,  to  the 
extent  that  such  balance  diminishes  its  market  value,  they  should 
also  find  for  them  incidental  damages  in  addition  to  the  direct 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S         447 

Johnson  v.  Charleston  &  W.  C.  Ry 

damages  referred  to  in  the  first  instruction ;  but  that,  if  the  inci- 
dental advantages  or  enhancement  of  the  land  in  value  from  the 
prudent  construction  and  operation  of  the  railroad  equal  or  ex- 
ceed the  incidental  disadvantages  or  depreciation  in  value,  they 
should  find  for  the  defendant  only  the  direct  damages,  as  set  out 
in  the  first  instruction. 

Under  the  first  instruction  compensation  is  made  for  the  prop- 
erty taken,  without  regard  to  the  use  to  which  it  may  be  applied, 
and  against  this  no  offset  can  be  made.  Under  the  second  instruc- 
tion everything  incidental  to  the  prudent  building  and  operation 
of  the  railroad,  depreciating  or  enhancing  the  value  of  the  re- 
maining land,  may  be  offset  one  against  the  other,  and  only  the 
balance  should  be  found  in  favor  of  the  property  owner  in  case 
the  depreciation  exceeds  the  enhancement. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Johnson  v.  Charleston  &  W.  C.  Ry. 

(Supreme  Court  of  South  Carolina,  March  28,  1905.) 

[50    S.    E.    Rep.    775.] 

Eminent  Domain — Damages  Included  in  Award — Smoke — Noise.* 
—Where  a  railroad  company  has  entered  by  permission,  or  where 
it  does  not  dispute  the  riehts  of  the  landowner  to  compensation,  and 
constructs  a  railroad  embankment  with  due  care,  but  so  near  to  a 
dwelling  house  that  the  trains  operated  without  negligence  fill  the 
house  with  smoke  and  noise,  rendering  it  almost  untenantable,  it  is 
not  liable  at  common  law,  but  such  damages  are  included  in  the  com- 
pensation given  by  the  condemnation  proceedings. 

Same — Same — Surface  Water.* — Where  surface  water  is  thrown 
back  on  premises  by  the  construction  of  a  railroad  embankment,  the 
resulting  damages  arc  included  in  the  compensation  received  in  con- 
demnation proceedings. 

Appeal  from  Common  Pleas,  Circuit  Court  of  Barnwell 
County ;  J.  E.  McDonald,  Special  Judge. 

Action  by  C.  T.  Johnson  against  the  Charleston  &  Western 
Carolina  Railway.  From  order  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Dazis  &  Best,  R.  C.  Holman,  and  H.  F,  Buist,  for  appellant. 
B.  L.  Abney,  J,  W.  Barnwell,   and   Robert  Aldrich,    for   re- 
spondent. 

Jones,  J.  The  plaintiff  appeals  from  an  order  of  nonsuit.  After 
alleging  the  corporate  existence  of  the  defendant  railway  com- 
pany, and  that  plaintiff  is  owner  of  the  premises  described,  the 

complaint  further  alleges:    "(3)  That  on  or  about  the day 

of  December,  1900,  the  defendant,  with  force  and  arms,  entered 
upon  the  aforesaid  lands  of  the  plaintiff,  dug  up  the  soil,  and  con- 
jt^cted  a  side  railroad  track  thereon,  connecting  its  two  lines; 

*Sce  extensive  note  appended  to  Louisville  &  N.  Terminal  Co.  v. 
Ullyett  (Tenn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  498. 
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that  is  to  say,  the  South  Carolina  &  Georgia  with  its  (defend- 
ant's) main  line;  and,  the  plaintiff  further  charges,  that,  having 
converted  the  said  lands  to  its  own  use,  proceeded  to  and  did 
build  a  high  embankment  in  front  of  the  plaintiff's  residence  on 
said  land  within  five  or  six  feet  of  his  front  yard  and  near  his 
front  gate,  completely  obstructing  the  road  to  and  from  plaintiff  s 
premises,  as  aforesaid.  (4)  That  the  said  embankment  has 
caused  the  surface  water  to  collect  and  flow  back  upon  the  plain- 
tiff's front  yard  in  large  quantities  in  a  concentrated  form,  so 
much  so  that  in  rainy  seasons  it  renders  plaintiff's  front  yard  al- 
most impassable,  and  the  other  lands  of  plaintiff  surrounding  his 
dwelling  absorb  the  water  to  such  an  extent  as  to  render  it  almost 
valueless;  and  the  plaintiff  further  charges  that  the  said  track 
built  upon  said  embankment  is  used  as  a  *Y'  for  the  purpose  of 
reversing  engines  upon  and  transferring  trains  from  its  lines  of 
road,  and  in  doing  so  the  defendant's  engines  and  cars  are  stopped 
in  front  of  plaintiff's  residence,  and,  together,  in  passing  to  and 
fro,  the  plaintiff  and  his  family  are  subjected  to  the  continual  noise 
of  the  train,  day  and  night,  to  the  smoke  and  cinders  from  the  lo- 
comotives to  such  an  extent  that  his  residence  is  rendered  almost 
uninhabitable,  and  his  aforesaid  valuable  property  rendered  al- 
most valueless.  (5)  That  the  acts  of  the  defendant  herein  com- 
plained of  were  and  are  willful  and  wanton,  and  the  plaintiff  has 
already  been  damaged  in  the  sum  of  $1,999.99."  The 
circuit  court,  in  granting  the  nonsuit,  held  that,  if  the 
complaint  be  treated  as  one  of  damages  incident  to  the  con- 
struction of  said  railroad  embankment,  plaintiff's  remedy  was 
under  the  condemnation  statute ;  that,  if  the  complaint  be  treated 
as  an  action  for  negligent  construction  of  said  embankment  and 
operation  of  said  railroad,  no  negligence  was  either  alleged  or 
proved ;  that  with  respect  to  the  claim  for  damages  from  surface 
water  alleged  to  have  been  caused  to  flow  over  plaintiff's  land  by 
reason  of  said  embankment,  there  was  no  evidence  to  take  the 
case  out  of  the  ordinary  rule  as  to  surface  water  and  bring  it 
within  the  rule  announced  in  Brandenberg  v.  Zeigler,  62  S.  C.  18, 
39  S.  E.  790,  and  Cain  v.  South  Bound  Railroad  Company,  62  S. 
C.  25,  39  S.  E.  792. 

We  think  the  nonsuit  was  properly  granted.  The  condemna- 
tion statutes  allow  an  assessment  not  only  for  the  quantity  and 
value  of  the  land  which  may  be  required  by  the  railroad  company, 
but  for  any  special  damage  which  the  owner  may  sustain  by  rea- 
son of  its  construction.  Section  2190,  vol.  1,  Code  1902.  This 
would  certainly  include  the  damages  resulting  from  the  construc- 
tion of  the  embankment  in  a  proper  manner.  In  all  cases,  except 
where  the  right  to  compensation  is  disputed,  or  where  the  owner 
has  not  actively  or  constructively  permitted  the  entry  for  con- 
struction, the  remedy  afforded  by  the  condemnation  statute  is  ex- 
clusive. Glover  v.  Remley,  62  S.  C.  52,  39  S.  E.  780.  There  w'as 
no  evidence  to  show  that  the  right  to  compensation  w^as  ever  dis- 
puted, or  that  the  entry  was  without  the  permission  of  plaintiff. 
The  appellant  contends,  however,  that  the  action  was  not  to  re- 
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cover  compensation  for  the  value  of  the  land,  but  for  the  negli* 
^ent  construction  of  the  embankment  so  as  to  obstruct  ingress  to* 
and  egress  from  the  premises ;  so  as  also  to  collect  surface  water 
and  cast  it  upon  the  plaintiff's  land ;  and  also  for  the  negligent 
operation  of  the  train,  subjecting  plaintiff  to  noise,  smoke,  and 
cinders.  But  the  complaint  does  not  attempt  to  allege  a  case  fall- 
ing within  the  rules  stated  in  Wallace  v.  Railroad  Company,  34 
S.  C.  62,  12  S.  E.  815,  which  allows  an  action  at  common  law  for 
damages  arising  from  a  negligent  or  unskillful  manner  in  which 
the  railroad  is  constructed.  Where  a  railroad  company,  under 
the  statute,  has  a  right  to  construct  its  railroad,  and  has  entered 
with  the  express  or  implied  permission  of  the  owner,  it  is  not 
liable  as  a  trespasser  to  adjacent  landowners,  under  the  common 
law,  for  the  act  and  result  of  construction  with  due  care,  since 
the  law  will  not  declare  that  to  be  a  nuisance  or  trespass  which 
it  has  authorized.  But  as  the  law  does  not  authorize  negligence, 
and  the  condemnation  statutes  provides  no  damages  for  negli- 
gence, there  is  a  remedy  at  common  law  for  damages  resulting 
from  a  construction  done  in  a  negligent  manner.  The  complaint^ 
however,  does  not  allege  a  negligent  construction,  but  is  mani- 
festly based  upon  an  alleged  right  to  recover  for  damages  result- 
ing^ from  the  mere  construction  of  the  embankment.  There  was 
not  only  no  evidence  of  negligence  in  the  manner  of  such  con- 
struction, but,  on  the  contrary,  the  plaintiff's  own  testimony,  at 
folio  67  of  the  brief,  shows  that  the  construction  was  "nicely  and 
properly"  done.  It  is  true  that  there  was  evidence  that  the  em- 
bankment, as  located,  affected  injuriously  plaintiff's  right  of  in- 
gjess  and  egress,  but  there  was  no  evidence  that  the  embankment 
could  have  been  more  carefully  located  and  constructed,  and 
there  is  no  doubt  that  compensation  for  such  damage  to  right  of 
ingress  and  egress  could  have  been  secured  under  the  condemna- 
tion statute.  Nor  do  we  find  in  the  evidence  anything  tending  to 
show  that  the  inconvenience  resulting  to  plaintiff  from  the  noise, 
smoke,  and  cinders  incident  to  the  operation  of  the  cars  over  the 
track  was  the  result  of  any  negligence  or  wantonness  on  the  part 
of  defendant.  * 

With  reference  to  the  matter  of  surface  water,  there  was  no 
evidence  that  the  defendant  did  anything  beyond  constructing  the 
embankment  for  its  track  in  a  proper  manner.  The  evidence  was 
to  the  effect  that  by  reason  of  the  slope  in  the  land  surface  the 
natural  drainage  of  the  surface  water  was  over  plaintiff's  land, 
and  that  such  drainage  had  previously  been  prevented  only  bv  the 
construction  by  the  town  council  of  a  small  ditch  which  carried 
the  water  into  Windy  Hill  Branch,  and  that  said  embankment 
filled  said  ditch.  If  any  special  damage  resulted  to  plaintiff  by 
reason  of  the  construction  of  the  embankment  in  a  proper  manner, 
as  already  stated,  the  condemnation  statute  afforded  a  remedy! 
There  was  certainly  nothing  in  the  evidence  to  take  the  case  out 
of  the  rule  as  to  surface  water  announced  in  Edwards  7'.  Railroad 
Company,  39  S.  C.  475,  18  S.  E.  58.  22  L.  R.  A.  246,  39  Am.  St. 
Rep.  746,  wherein  it  was  declared  that  every  landed  proprietor  has 
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the  right  to  take  any  measures  necessary  to  the  protection  of  his 
property  from  surface  water  even  if  in  doing  so  he  throws  it  back 
upon  a  coterminous  proprietor,  and  there  was  nothing  in  the  evi- 
dence to  make  a  case  within  the  rule  declared  in  Brandenberg  z\ 
Zeigler  and  Cain  v.  Railroad  Company,  supra,  wherein  it  was  held 
that  one  cannot  collect  surface  water  into  an  artificial  channel, 
and  cast  it  upon  another's  land  in  concentrated  flow. 

We  have  not  deemed  it  necessary  to  refer  to  the  evidence  as  to 
the  leakage  of  water  from  the  defendant's  water  tank,  as  the  com- 
plaint makes  no  reference  thereto,  and  the  action  is  based  solely 
upon  the  result  of  the  construction  of  the  embankment. 

The  judgment  of  the  circuit  court  is  affirmed. 

Gary^  a.  J.,  did  not  sit  in  this  case  by  reason  of  illness. 


Perrine  V,  Pennsylvania  R.  Co.  et  al. 

(Supreme  Court  of  New  Jersey,  June  26,  1905.) 

[61   Atl.    Rep.   87.] 

Eminent  Domain— Compensation— Overhead  Bridges.* — ^Where  a 
railroad  company  is  required  by  its  charter  "to  construct  and  keep  in 
repair  good  and  sufficient  bridges  or  passages  over  or  under  the  said 
railroad  where  any  public  or  other  road  now  or  hereafter  laid  out 
shall  cross  the  same,  so  that  the  passage  of  carriages,  horses  and 
cattle  on  the  said  road  shall  not  be  impeded  thereby,"  the  company 
is  not  thereby  absolved  from  responding  in  damages  to  a  party  whose 
property  rights  are  invaded  by  the  company  in  the  performance  of 
the  public  duty  thus  imposed.  Central  R.  R.  Co.  v.  State,  32  N.  J. 
Law,  229,  distinguished. 

Railroads — Right  of  Way—Construction  of  Grant. — ^The  Freehold 
&  Jamesburg  Agricultural  Railroad  Company,  pursuant  to  its  charter 
(P.  L.  1851,  p.  201),  constructed  its  railroad  across  a  certain  farm  and 
across  a  highway  that  intersected  the  farm.  The  landowner  conveyed 
to  the  company  for  the  purposes  of  its  railroad  a  strip  of  land  100  feet 
wide,  and  m  and  by  the  deed  of  conveyance  released  the  company 
"from  all  inconvenience  and  damage  incident  to  the  construction 
and  use  of  said  railroad."  * 

Held,  that  the  damages  thus  released  were  such  as  resulted  from 
the  construction  and  operation  of  the  railroad  upon  the  100-foot 
strip,  and  not  such  damages  as  resulted  from  works  elsewhere  con- 
structed by  the  company,  although  done  for  the  general  benefit  of 
the  railroad. 

(Syllabus  by  the  Court.) 

Action  by  Margaret  Perrine  against  the  Pennsylvania  Railroad 
Company  and  the  United  New  Jersey  Railroad  &  Canal  Company. 
Demurrer  to  plea  sustained. 

Argued  February  Term,  1905,  before  Gum  MERE,  C.  J.,  and 
Fort  and  Pitney,  JJ. 

Willard  P.  Voorhees  and  James  H,  Van  Cleef,  for  plaintiff. 
Alan  H.  Strong,  for  defendants. 

Pitney,  J.    The  declaration  sets  forth  that  at  the  time  of  the 
*See  preceding  case  and  foot-note. 
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grievances  complained  of  the  plaintiff  was  seized  and  possessed 
of  a  farm  in  Middlesex  county,  with  a  dwelling  house  and  other 
buildings  situate  thereon,  through  which  farm  runs  a  public  high- 
way known  as  the  "Washington  Road,"  the  farm  having  a  front- 
age of  5,000  feet  on  each  side  of  the  highway ;  and  that  the  de- 
fendants wrongfully  raised  the  grade  of  the  highway  in  front  of 
the  plaintiff's  lands  and  dwelling  house  to  a  height  of  5  feet  for 
a  distance  of  3,000  feet,  whereby  the  lands  of  the  plaintiff  were 
left  so  far  below  the  grade  of  the  highway  that  her  dwelling  house 
became  unwholesome  from  the  dampness  of  the  surface  water 
collected  upon  the  premises,  the  lands  of  the  plaintiff  were  dam- 
aged for  farming  purposes,  and  she  was  hindered  and  impeded  in 
her  ingress  and  egress  to  and  from  the  highway,  whereby  the 
dwelling  house  and  buildings  and  lands  of    the    plaintiff    were 
greatly  depreciated  in  value.    No  point  is  made  in  argument  re- 
specting the  sufficiency  of  the  declaration.    The  defendants  plead 
that  the  Freehold  &  Jamesburg  Agricultural  Railroad  Company, 
a  corporation  created  and  existing  by  virtue  of  a  public  act  of 
the  Legislature  approved  March  12,  1851,  did  in  the  year  1864, 
under  and  in  pursuance  of  said  act,  survey  and  lay  out  a  railroad 
over  and  across  a  certain  farm  then  owned  in  fee  simple  by  one 
Keough,  which  included  the  lands  now  of  the  plaintiff,  and  that 
for  the  purpose  of  the  construction  of  the  railroad  over  and  across 
said  farm  Keough,  by  deed,  conveyed  to  said  railroad  company 
and  its  successors  and  assigns,  forever,  a  certain  strip  or  portion 
of  his  farm  100  feet  wide,  and  extending  across  the  farm,  and 
that  said  Keough  did,  among  other  things,  in  and  by  said  deed, 
and  for  a  money  consideration,  release  the  said  Freehold  &  James- 
burg Railroad  Company  "from  all  inconvenience  and  damage  in- 
cident to  the  construction  and  use  of  said  railroad" ;  that  this  com- 
pany thereupon  constructed  its  railroad,  in  accordance  with  the 
provisions  of  its  charter  and  supplement,  upon  and  over  the  strip 
of  land  so  conveyed  by  Keough,  and  thereafter  used  and  operated 
the  railroad,  and  that  afterwards,  and  in  the  year  1874,  pursuant 
to  legislative  authority,  it  conveyed  said  railroad  with  its  append- 
ages to  the  United  New  Jersey  Railroad  &  Canal  Company ;  that 
the  last-mentioned  company,  by  its  agent,  the  Pennsylvania  Rail- 
road Company,  afterwards  entered  upon  the  operation  of  the 
railroad,  and  has  since  continued  and  still  continues  to  use  and 
operate  the  same ;  and  that  in  1893  Keough  conveyed  to  the  plain- 
tiff the  residue  of  said  lands,  excepting  the  portion  conveyed  by 
him  to  the  railroad  company,  which  residue  is  the  land  of  the 
plaintiff  mentioned  in  the  declaration.     The  plea  further  avers 
that  at  the  time  of  the  conveyance  by  Keough  to  the  Freehold  & 
Jamesburg  Company  the  farm  was  crossed  by  the  Washington 
Road,  the  same  being  a  public  highway ;  that  the  railroad  was 
necessarily  constructed  by  that  company  upon  said  tract  of  land 
and  across  said  highway  below  the  grade  or  level  of  the  highway, 
and  in  such  manner  that  the  highway  was  carried  over  the  rail- 
road by  a  bridge ;  that  this  bridge,  as  originally  constructed  and 
as  existing  at  the  time  of  the  conveyance  to  the  defendant  the 
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United  Company  was  so  low  as  to  endanger  the  lives  of  the  em- 
ployees of  the  railroad  while  such  employees  were  upon  cars  pass- 
ing under  said  bridge ;  that,  in  order  to  avoid  this  danger,  it  be- 
came necessary  to  raise  the  bridge  and  its  approaches,  and  that 
the  defendant  the  Pennsylvania  Company  did,  as  the  agent  of 
the  United  Company,  and  by  its  authority,  at  the  said  time  when, 
etc.,  raise  the  said  bridge,  and  in  order  to  afford  access  thereto 
in  the  use  of  the  said  public  highway,  and  to  construct  and  afford 
a  good  and  sufficient  bridge  and  passage  over  the  railroad  so  that 
the  passage  of  carriages,  horses,  and  cattle  on  the  public  high- 
way should  not  be  impeded  thereby,  did  raise  the  grade  of  the 
highway  as  in  the  declaration  mentioned,  doing  therein  no  un- 
necessary damage,  and  raising  the  grade  of  the  bridge  and  ap- 
proaches and  the  grade  of  the  highway  no  more  than  was  re- 
quired for  the  purpose  aforesaid ;  and  that  all  of  the  said  supposed 
grievances,  and  all  of  the  inconvenience  and  damage  sustamed 
by  the  plaintiff  as  alleged  in  her  declaration,  were  incident  to  the 
proper  and  lawful  construction  and  use  of  the  said  railroad,  and 
were  included  in  the  release  so  made  by  Keough  to  the  Freehold 
&  Jamesburg  Agricultural  Railroad  Company,  i  To  this  plea  a 
general  demurrer  is  interposed  on  the  grounds  mat  the  Keough 
release  is  not  binding  upon  the  plaintiff,  that  it  does  not  embrace 
the  damages  sustained  by  the  plaintiff  as  alleged  in  her  declara- 
tion, and  that  the  inconvenience  and  damage  to  the  plaintiff  re- 
ferred to  in  the  pleading  are  not  incident  to  the  proper  and  law- 
ful construction  and  use  of  the  railroad. 

The  learned  counsel  for  the  defendants  attempts  to  support 
the  plea  without  regard  to  the  avennent  of  the  release  on  the 
ground  of  public  duty.  The  charter  of  the  Freehold  &  James- 
burg Railroad  Company  (P.  L.  1851,  p.  201),  being  by  its  own 
terms  a  public  act,  is  properly  to  be  noticed  without  being  specially 
pleaded.  Its  ninth  section  contains  the  familiar  provision  making 
it  the  duty  of  the  company  "to  construct  and  keep  in  repair  good 
and  sufficient  bridges  or  passages  over  or  under  the  said  railroad 
where  any  public  or  other  road  now  or  hereafter  laid  out  shall 
cross  the  same,  so  that  the  passage  of  carriages,  horses  and  cattle 
on  the  said  road  shall  not  be  impeded  thereby."  We  are  reminded 
that  in  Central  R.  R.  Co.  z\  State,  32  N.  J.  Law,  229,  it  was  held 
that  a  similar  provision  imposed  upon  the  company  the  duty  to 
keep  the  public  highways  at  all  times  and  under  all  circumstances, 
at  the  point  where  they  cross  the  railroad,  in  a  condition  fit  for 
safe  and  convenient  use,  and  that  to  accomplish  this  end  the 
power  to  alter  the  grade  as  public  emergencies  require  must  reside 
in  the  corporation.  The  doctrine  of  this  case  is  well  established ; 
but  the  changes  of  grade  thereby  sanctioned  are  those  which  are 
required  for  the  safety  and  convenience  of  the  public  who  are  en- 
titled to  use  the  highway.  The  decision  does  not  go  to  the  extent 
of  sanctioning  a  change  of  the  grade  of  the  highway  for  the  mere 
convenience  of  the  railroad  and  its  employees.  But,  what  is  more 
important,  the  Central  Railroad  Case  was  an  indictment  for  a 
public  nuisance — the  obstruction  of  a  public  highway.     To  this 
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it  was  a  sufficient  answer  to  say  that  the  obstruction  was  caused 
by  the  lawful  performance  of  a  public  duty  that  required  the 
grade  of  the  highway  to  be  so  changed  that,  instead  of  crossing 
the  surface  of  the  railroad  tracks,  it  should  be  passed  through  a 
tunnel  beneath  the  tracks.  In  the  present  instance  we  have  to 
deal  with  a  private  nuisance.  And,  although  the  Legislature  may, 
by  statute,  impose  a  duty  upon  a  railroad  company  such  as  may 
authorize,  or  even  require,  it  to  take  private  property  for  the  pub- 
lic use,  it  cannot,  under  our  Constitution,  authorize  this  to  be  done 
without  compensation  first  made  to  the  owner.  And  so,  even  did 
the  facts  set  forth  in  the  plea  make  out  a  case  requiring  a  change 
of  the  grade  of  the  highway  in  order  to  comply  with  a  duty  im- 
posed bv  section  9  of  the  charter,  it  would  not  absolve  the  com- 
pany from  responding  in  damages  to  a  party  whose  private  prop- 
erty rights  are  invaded  in  the  alteration  of  the  road  grade. 

Next  it  is  insisted  that  the  release  embodied  in  the  Keough  deed 
discharges  the  damages  in  question.  The  charter  already  re- 
ferred to,  besides  authorizing  the  construction  and  operation  of 
the  railroad,  provides  in  the  usual  terms  that,  if  the  company  can- 
not agree  with  the  owner  of  the  required  lands  for  the  use  or  pur- 
chase thereof,  commissioners  are  to  be  appointed  "to  appraise  the 
said  lands  and  to  assess  the  damages,"  and  it  is  made  their  duty 
^*to  make  a  just  and  equitable  assessment  or  appraisement  of  the 
value  of  the  same  lands  and  assessment  of  damages  aforesaid." 
An  appeal  is  provided  for,  in  which  case  it  is  made  the  duty  of  a 
jury  "to  assess  the  value  of  the  said  land  and  damages  sustained." 
Manifestly,  the  award  was  to  include  not  merely  the  value  of  the 
strip  of  land  occupied  by  the  railroad,  but  all  incidental  damages 
to  the  adjacent  lands  which  might  result  in  the  future  from  the 
construction  and  operation  of  the  railroad  according  to  the  pro- 
visions of  the  charter  and  with  proper  care  and  skill.  Van 
Schoick  V.  Delaware  &  Raritan  Canal  Co.,  20  N.  J.  Law,  249 ; 
Trenton  Water  Power  Co.  v.  Chambers,  13  N.  J.  Eq.  199.  As  we 
construe  the  deed  of  conveyance  and  release  set  forth  in  the  plea, 
it  was  designed  to  vest  in  the  company  precisely  the  same  title  to 
the  lands  described  therein,  and  the  same  incidental  rights,  as  if 
the  strip  of  land  had  been  condemned  for  railroad  purposes. 
Whatever  inconvenience  and  damage  incident  to  the  construction 
and  use  of  the  railroad  would  properly  have  been  taken  into  con- 
sideration by  commissioners  in  making  up  their  appraisement  are 
fairly  included  in  the  Keough  release.  Beyond  that  the  release, 
in  our  opinion,  does  not  go.  These  damages,  as  we  think,  in- 
cluded only  such  as  result  from  the  construction  and  operation  of 
the  railroad  upon  the  100-foot  strip,  and  not  damages  resulting 
from  works  elsewhere  constructed  by  the  company,  although  done 
for  the  general  benefit  of  the  railroad.  Delaware  &  Raritan  Canal 
Co.  V.  Lee,  22  N.  J.  Law,  243,  at  page  250.  Since  the  charter 
contains,  and  could  constitutionally  contain,  no  grant  of  the  right 
to  change  the  highway  to  the  damage  of  private  property  without 
compensation  to  the  owner,  it  is,  we  think,  going  altogether  too 
far  to  say  that  the  conveyance  to  the  company  of  a  strip  of  land 
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100  feet  wide  across  the  farm,  accompanied  by  a  release  from  all 
inconvenience  and  damage  incident  to  the  construction  and  use 
of  said  railroad,  operated  to  release  damages  incident  not  to  any- 
thing done  upon  the  100-foot  strip  that  was  the  subject  of  con- 
veyance, but  to  the  raising  of  the  grade  of  a  highway  to  a  height 
of  several  feet  for  a  distance  of  some  hundreds  or  thousands  of 
feet.  Were  there  doubt  of  this,  it  remains  to  be  said  that  the  re- 
lease plainly  relates  to  the  construction  and  use  of  the  railroad  as 
it  was  then  about  to  be  constructed,  and,  if  it  was  intended  to  in- 
cidentally authorize  any  alteration  in  the  grade  of  the  highway 
apart  from  the  100-foot  strip,  it  contemplated  but  a  single  con- 
struction. The  railroad  having  been  accordingly  constructed  in 
the  year  1846,  and  nearly  40  years  having  elapsed  before  the 
change  of  the  highway  grade  now  complained  of,  the  appHcancy 
of  the  release  in  that  behalf  seems  to  have  been  exhausted.  No 
doubt  the  railroad  company  is  still  at  liberty  to  change  the  grade 
of  its  railroad  in  order  to  pass  its  trains  safely  beneath  the  high- 
way bridge ;  but  we  are  unable  to  see  that  it  has  the  right  to  im- 
pose additional  burdens  upon  lands  of  the  plaintiff,  outside  of  tlie 
strip  conveyed  to  Keough,  in  the  effort  to  accomplish  this  purpose. 
The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 


Paterson  &  R.  R.  Co.  et  al.  v.  Mayor,  Etc.,  of  City  of  Pater- 
son. 

(Supreme  Court  of  New  Jersey,  Feb.  27,  1905.) 

[60   Atl.   Rep.   47.] 

Freight  Yards — Sufficiency  of  Evidence. — On  certiorari  to  review 
an  ordinance  of  a  city  purporting  to  authorize  the  laying  out  of  a 
street,  evidence  that  at  the  point  at  which  the  proposed  street  crosses 
the  prosecutors*  railroad  tracks  there  are  side  tracks;  that  cars  arc 
unloaded  and  trains  made  up  there;  and  that  the  point  is  used  as  a 
storing  yard,  the  tracks  having  been  there  and  the  use  continued 
for  23  years— sufficiently  shows  that  the  point  of  the  proposed  cross- 
ing is  a  freightyard. 

jBminent  Domain— Lajing  Out  Street  across  Freight  Yard — ^Ab. 
sence  of  Special  Authority.* — The  charter  of  the  city  of  Paterson 
(Laws  1871,  p.  846),  §  92,  granting  it  power  to  lay  out,  open,  vacate,, 
straighten,  widen,  or  alter  any  street,  and  to  take  such  lands  and  real 
estate  as  may  be  necessary  therefor,  on  making  compensation  in'  the 
manner  therein  prescribed,  but  containing  no  special  provision  for 
taking  the  lands  of  a  railroad  company,  does  not  authorize  the  city 
to  lay  out  a  street  across  the  freightyard  of  a  railroad  company,  and 
hence  an  ordinance  purporting  to  do  so  is  void. 

Certiorari  by  the  Paterson  &  Ramapo  Railroad  Company  and 
another  against  the  mayor  and  aldermen  of  the  city  of  Paterson 
to  review  an  ordinance.    Ordinance  set  aside. 

Argued  November  term,  1904,  before  Dixon  and  Swayze..  JJ. 

♦See  generally,  foot-note  appended  to  Georgia  R.  &  B.  Co.  v.  Union 
Point  (Ga.),  13  R.  R.  R.  354,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  354;  foot- 
note appended  to  Chicago,  etc.,  R.  Co.  v.  Chicago,  etc.,  Ry.  Co.  (III.),. 
14  R.  R.  R.  722,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  722. 
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Collins  6r  Corbin,  for  prosecutor. 
Vvvtan  M,  Lewis,  for  defendant. 

SwAYZE,  J.  The  evidence  in  this  case  satisfies  us  that  the  point 
at  which  the  proposed  street  crosses  the  railroad  tracks  is,  prop- 
erly speaking,  a  freightyard.  There  are  side  trabks,  cars  are  un- 
loaded, and  trains  made  up  at  this  point,  and  it  is  used  as  a  storing 
yard.  All  the  tracks  have  been  there  and  the  present  use  has  been 
continued  for  23  years.  That  the  city  of  Paterson  has  no  au- 
thority to  lay  out  a  street  across  the  freightyard  of  a  railroad  com- 
pany has  been  decided  by  this  court.  N.  Y.  S.  &  W.  R.  R.  v,  Pat- 
erson, 61  N.  J.  Law,  408,  39  Atl,  680. 

The  ordinance  should  be  set  aside,  with  costs. 


CoNNERS  et  al.  V,  Yazoo  &  M.  V.  R.  Co. 

(Supreme  Court  of  Mississippi,  April  24,  1905.) 

[38   So.   Rep.   320.] 

Railroads— Occupation  of  Street — ^Deed  from  Abutting  Owner- 
Construction.* — A  deed  from  the  owner  of  lots  abutting:  on  a  street 
to  a  railroad,  granting  a  right  of  way  along  the  street  for  the  opera- 
tion of  the  road,  but  not  permitting  the  "unlawful  operation"  of  the 
road,  did  not  cover  the  filling  in  of  the  street  above  the  established 
grade  so  as  to  interfere  with  ingress  and  egress  to  the  grantor's  lots. 

Appeal  from  Circuit  Court,  Warren  County;  Geo.  Anderson, 
Judge. 
"To  be  officially  reported." 

Suit  by  Johanna  Conners  and  others  against  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Reversed, 

The  evidence  showed  that  one  Mrs,  Rigby  owned  some  lots  in 
Vicksburg,  Miss.;  fronting  on  Levee  street,  and  on  January  9, 
1890,  executed  the  following  deed  to  the  Louisville,  New  Or- 
leans &  Texas  Railroad  Company,  under  which  railroad  company 
defendant  now  claims:  "In  consideration  of  $1,500,  I  release, 
remise  and  quitclaim  to  the  Louisville,  New  Orleans  &  Texas 
Railroad  Co.,  the  right  of  way  for  the  purpose  of  operating  its 
railroad,  to  the  extent  of  not  more  than  two  tracks,  along  Levee 
street  in  front  of  the  property  owned  by  me  [here  describing  the 
property],  the  purpose  being  to  give  such  right  of  way  in  front 
of  all  property  I  own  fronting  on  said  street ;  and  in  consideration 
aforesaid,  I -release  and  receipt  for  in  full,  all  damages  hereafter 
done,  or  which  may  hereafter  be  done  in  the  operation  of  said 
railroad  over  and  along  said  street.  This  release,  however,  not  to 
extend  to,  nor  permit  the  unlawful  operation  of  said  railroad  over 

said  street  in  the  running  of  cars,  or  otherwise."    PlaintiflFs  claim 

^ —  '  — - — — . —  « 

*See  extensive  note  appended  to  Louisville  &  N.  Terminal  Co.  v. 
LcIIyett  (Tenn.)i  15  R.  R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  X.  S.,  498. 
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under  Mrs,  Rigby.    That  appellee  had  filled  in  the  street  in  front 
of  this  property,  and  raised  it  six  or  seven  feet. 

Brnninni  &  Hirsch,  for  appellants. 
Mayes  &  Longstreet,  for  appellee. 

Whitfield,  C.  J,  We  think  the  true  construction  of  the  Rigrby 
deed  is  that  it  is  simply  a  release  of  all  damages  caused  by  the 
operation  of  the  railroad  along  the  right  of  way.  The  damage 
here  complained  of  resulted  from  the  unlawful  elevation  of  the 
street  and  the  track  in  front  of  plaintiff's  lots.  The  express 
language  in  the  release  provides :  *^This  release,  however,  not  to 
extend  to  nor  permit  the  unlawful  operation  of  said  railroad  over 
said  street  in  the  running  of  cars,  or  otherwise."  This  does  not 
provide  against  damages  caused  by  an  unlawful  elevation  of  the 
street  above  the  established  grade  so  as  to  seriously  interfere  with 
ingress  and  egress  to  the  lots  of  plaintiff.  Even  if  the  words 
"operation  of  said  railroad"  had  the  broad  meaning  contended 
for  by  appellee,  the  result  would  be  the  same  here,  since  the  re- 
lease excepts  any  unlawful  operation  of  said  railroad.  We  think 
the  evidence  clearly  shows  that  the  plaintiffs  were  damaged. 

Reversed  and  remanded. 


Walther  v.  Chicago  &  W.  I.  R,  Co 

(Supreme   Court  of  Illinois,   April   17,   1905.) 

[74  N.  E.  Rep.  461.] 

Nuisance — Freight  Depot — Construction  in  Residence  Neighbor- 
hood.*— The  erection  by  a  railroad  company  of  switch  tracks  and  a 
freight  depot  in  a  residence  neighborhood  directly  across  the  street 
from  complainant's  residence  and  flat  building,  and  the  construction 
of  an  elevated  drive  way  from  the  street  to  the  tracks  and  depot,  but 
in  such  a  manner  as  not  to  cause  the  traffic  to  interfere  with  the  use 
of  complainant's  property  any  more  than  any  other  constant  use  of 
the  street  would  do,  cannot  be  enjoined  as  a  nuisance,  there  being  no 
showing  that  the  depot  was  not  necessary,  or  that  it  could  have  been 
as  conveniently  built  elsewhere. 

Appeal  from  Appellate  Court,  First  District. 

Bill  by  George  Walther  against  the  Chicago  &  Western  Indiana 
Railroad  Company.  From  a  judgment  of  the  Appellate  Court 
affirming  a  decree  for  defendant,  plaintiff  appeals.    Affirmed. 

Appellant  filed  a  bill  against  appellee,  the  abstract  of  w^hich  is 
as  follows: 

"Orator,  George  Walther,  represents  that  he  is  a  resident, 
property  owner,  and  taxpayer  of  the  city  of  Chicago,  Cook 
county,  Illinois,  and  is  the  owner  in  fee  of  the  south  two-thirds 
of  lot  8,  and  all  of  lots  9  and  12,  in  block  7,  of  the  subdivision 

*See  extensive  note  appended  to  Louisville  &  N.  Terminal  Co.  v. 
Lellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  498. 
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known  as  Linden  Grove  Subdivision  in  the  city  of  Chicago,  Cook 
county,  Illinois;  that  the  said  property  has  a  frontage  on  Lowe 
avenue,   between  Sixty-Fourth  and  Sixty-Fifth  streets,  of  216 
feet,  and  a  depth  of  234  feet ;  that  orator  purchased  part  of  said 
property  in  1874  and  the  balance  prior  to  1884 ;  that  during  the 
year  1881  he  constructed  a  dwelling  house  on    said    property, 
which  has  been  ever  since,  and  still  is,  his  homestead;  that  the 
only  means  of  access,  either  for  carriages  or  pedestrians,  to  said 
property,  is  by  way  of  Lowe  avenue ;  that  said  property,  with  the 
improvements  thereon,  is  reasonably  and  fairly  worth  $70,000; 
that   said   avenue   is   a   public   highway,   and   one  of  the  main 
thoroughfares  of  that  part  of  the  city ;  that  for  more  than  forty- 
five  years  last  past  the  public  has  been  in  the  uninterrupted  use  of 
the  same,  and  that  said  avenue  in  the  vicinity  of  orator's  property 
is  now,  and  has  been  for  more  than  twenty  years,  strictly  a  resi- 
dence avenue ;  that  orator  purchased  said  property  and  made  the 
aforesaid  improvements,  and  also  erected  a  four-flat  brick  build- 
ing thereon,  at  great  expense,  with  special  reference  to  and  rely- 
ing upon  an  unobstructed  use  of  said  avenue,  and  that  said  avenue 
was  to  be  used  only  as  a  residence  avenue;  that  orator  has  re- 
ceived from  said  flat  building  an  annual  income  of  about  $1,000; 
that  the  block  in  which  orator  lives  is  thickly  built  up  with  resi- 
dences; that  every  lot  in  the  block  just  across  the  avenue  from 
orator's  residence,  facing  Lowe  avenue,  excepting  two  only,  is 
improved  with  either  a  brick  or  frame  dwelling  house;  that  the 
immediate  neighborhood  of  orator's  property    is    composed    of 
dwelling  houses,  and  is  a  closely  built  residence  district ;  that  ora- 
tor and  his  family  have  up  to  the  present  time  enjoyed  the  com- 
forts of  a  quiet  and  peaceful  residence  neighborhood,  and  the  use 
of  said  Lowe  avenue  as  a  strictly  residence  avenue ;  that  orator 
exhibits  his  bill  against  the  Chicago  &  Western  Indiana  Railroad 
Company,  a  corporation,  in  behalf  of  himself  and  others  similarly 
situated  who  may  become  co-complainants  upon  payment  of  their 
pro  rata  share  of  expenses;  that  said  railroad  company  has  re- 
cently purchased  all  of  the  property  in  blocks  8  and  13,  in  said 
Linden  Grove  Subdivision,  abutting  on  said  Lowe  avenue,  and 
between  said  Lowe  avenue  and  its  present  right  of  way,  a  distance 
of  about  230  feet ;  that  said  land  purchased  by  the  railroad  com- 
pany includes  all  the  property  west  of  its  present  right  of  way  and 
east  of  the  east  line  of  Lowe  avenue  between  Sixty-Fourth  and 
Sixt>'-Sixth  streets ;  that  the  title  to  orator's  property  and  to  the 
property  so  purchased  by  the  railroad  company  is  derived  from  a 
common  source,  namely,  the  original  proprietors  of  Linden  Grove 
Subdivision ;  that  the  plat  of  said  subdivision  was  executed  and 
recorded  on  the  9th  day  of  January,  A.  D.  1857 ;  that  by  reason 
of  the  exhibition  and  publication  of  said  subdivision  and  plat,  and 
by  the  sale  of  lots  thereunder  to  the  respective  grantors  of  orator 
and  said  defendant,  there  has  resulted,  as  between  orator  and  said 
defendant,  the  right,  in  law,  to  have  the  said  Lowe  avenue  remain 
absolutely  and  wholly  open  forever,  of  the  same  dimensions  and 
to  the  same  extent  as  delineated  upon  the  subdivision  and  plat 


rr 
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aforesaid ;  that  said  defendant  leases  the  use  of  its  right  of  way 
and  the  tracks  constructed  thereon  to  other  railroad  companies, 
namely,  the  Belt  Railroad  Company  of  Chicago,  the  Chicago  & 
Eastern  Illinois  Railroad,  the  Monon  Route,  the  Wabash  Rail- 
road, and  the  Chicago  &  Erie  Railroad  Company,  and  by  other 
railroad  companies  to  orator  unknown ;  that  the  said  railroad  com- 
panies use  the  said  tracks  for  transporting  freight ;  that  the  de- 
fendant threatens  and  is  about  to  build  a  large  freighthouse  on 
its  said  property  between   Sixty-Fifth  and  Sixty-Sixth  streets, 
west  of  its  right  of  way  and  facing  orator's  property,  and  also 
threatens  and  is  about  to  build  side  tracks  or  switches  connecting- 
said  freighthouse  with  the  main  track  of  its  right  of  way  abuttin, 
on  the  above-mentioned  avenue,  and  contiguous  to  and  frontin 
orator's  said  property;  that  defendant  intends  and  proposes  to 
erect  a  stone  wall  ten  or  twelve  feet  high  on  the  east  line  of  said 
Lowe  avenue  between  Sixty-Fourth  and  Sixty-Sixth  streets,  and 
opposite  to  orator's  property ;  that  the  defendant  also  intends  and 
threatens  to  fill  in  the  property  so  purchased  by  it  as  aforesaid  so 
as  to  bring  the  surface  of  the  ground  to  the  top  of  the  storje  wall 
above  referred  to;  that  the  defendant  threatens  and  proposes  to 
construct  eight  side  tracks  or  switches  on  this  elevated  ground,  all 
parallel  with  and  contiguous  to  said  Lowe  avenue,  and  threatens 
and  proposes  to  use  said  side  tracks  or  switches  for  storing  freight 
cars  which  are  used  for  outgoing  and  incoming  freight  consigned 
in  car  lots ;  that  said  switch  tracks  will  be  used  for  similar  pur- 
poses by  other  railroads,  lessees  aforesaid;    that    the    said    side 
tracks  to  be  used  as  a  freightyard,  as  aforesaid,  will  accommodate 
approximately  three  hundred  cars;  that  the  defendant  threatens 
and  proposes  to  construct  an  entrance  and  driveway  directly  in 
front  of  orator's  property,  to  be  used  by  traffic  teams,  express  and 
delivery  wagons,  as  a  means  of  access  to  said  cars ;  that  owing  to 
the  elevation  of  said  tracks  the  driveway  will  of  necessity  be  built 
on  an  incline,  and  will  extend  out  into  the  street ;  that  said  freight- 
house  and  switch  tracks  are  to  be  used  as  a  general  freight  depot 
and  freightyards  by  the  defendant  and  its  lessees  for  receiving, 
unloading,  shipping,  and  handling  freight;  that  in  loading  and 
unloading  the  large  number  of  cars  which  will  be  stored  in  said 
freight  yard  a  large  number  of  heavy  traffic  teams  drawing  large 
express  and  delivery  wagons  will  use  the  driveway  as  aforesaid. 
thus  changing  the  character  of  the  neighborhood,  blocking  up 
said  public  avenue  in  front  of  orator's  premises,  interfering  with 
the  free  access  thereto,  and  greatly  depreciating  the  value  thereof : 
that  the  establishment  of  the  freight  depot  and  switch  tracks  abut- 
ting on  said  residence  avenue  and  in  said  residence  neighborhood 
is  capricious,  unjust,  unnecessary,  wrongful,  oppressive,  and  un- 
lawful to  orator,  and  will  cause  him  irreparable  injury;  that  the 
said  freighthouse  will  greatly  reduce  the  value  of  orator's  prem- 
ises and  of  abutting  property,  and  will    necessarily    reduce    the 
rents  received  from  his  said  flat  building;  that  some  of  orator's 
tenants  now  in  his  said  flat  building  threaten  to  move  if  the  con- 
struction of  the  proposed  freight  depot  and  switch  tracks  is  com- 
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menced;  that  the  defendant  proposes  to  use  said  switch  tracks 
and  sidings  along  and  contiguous  to  the  said  avenue  in  front  of 
orator's  said  premises  for  storing,  switching,  and  moving  freight 
cars,  using  steam  locomotives  in  and  about  such  switching  and 
moving,  and  that  most  of  said  switching  will  be  done    in    the 
night  time ;  that  if  the  defendant  carries  its  said  threats  and  pur- 
poses into  execution  the  property  of  orator  will  be  greatly  and 
irreparably  damaged  by  reason  of  great  noise  attendant  upon  the 
operation  of  locomotives ;  that  the  puffing  of  the  engines,  the  ring- 
ing of  bells  of  locomotives  so  close  to  said  avenue,  the  emission  of 
hurtful  and  offensive  gases,  smoke,  soot,  cinders,  and  coal  dust 
from  the  said  engines  pouring  down  upon  and  borne  by  the  wind 
into  orator's  dwelHng  house  and  premises,  and  filling  the  house 
with  smoke,  soot,  and  cinders,  will  damage  and  soil  tihe  clothing, 
furniture,  curtains,  and  linens  in  orator's  residence  and  in  the  flat 
building,  will  destroy  the  peace  and  comfort  of   orator   and  his 
family,  will  render  the  air  oflFensive  and  unwholesome  and  the 
house  uncomfortable  and  unhealthy  as  a  habitation,  and  render  it 
impossible  for  orator  and  his  family  to  continue  to  occupy  his 
said  residence  and  premises  as  a  family  residence,  greatly  reduce 
the  renting  value  of  the  premises,  and  irreparably  depreciate  the 
value  of  said  property ;  that  if  the  defendant  is  allowed  to  carry 
out  its  said  threats  and  purposes  to  construct  a  freight  depot  at 
the  place  aforesaid,  where  freight  will  be  received  for  shipment, 
handled,  loaded,  and  unloaded,  the  heavy  traffic  teams  and  ex- 
press and  delivery  wagons  carrying  the  freight  to  said  depot  for 
shipment  and  receiving  freight  from  said  depot  for  delivery  at 
different  places  in  Englewood  and  vicinity  will  block  up  said 
avenue  in  front  of  orator's  premises  and  interfere  with  the  free 
access  thereto,  and  make  a  halting  place  in  front  of  the  said  prem- 
ises for  heavy  traffic  teams,  express,  and  delivery  wagons  travel- 
ing over  said  Lowe  avenue  while  waiting  for  an  opportunity  to 
load  or  unload  their  goods ;  that  defendant  has  taken  and  is  taking 
active  measures  to  carry  its  said  threats  and  purposes  into  execu- 
tion, has  advertised  for  sale  all  of  the  residences  and  buildings 
standing  on  said  two  tract  of  land  above  described,  caused  notices 
to  be  served  on  the  tenants  of  said  buildings  to  vacate  the  same 
before  the  1st  day  of  April,  1903;  that  the   purchasers   of   said 
buildings  are  taking  steps  to  move  the  buildings  purchased  by 
them,  and  for  that  purpose  moving  blocks  and  rollers  have  been 
piled  upon  said  premises ;  that  the  defendant  has  caused  plans  of 
the  proposed  freight  depot  and  side  tracks  to  be  prepared  by  its 
engineers  and  architects,  and  has  instructed  its  officers  and  agents 
to  proceed  at  once  with  said  work  and  construct  said  freight  depot 
and  switch  tracks,  and  orator  has  good  reason  to  fear,  and  does 
fear,  that  said  defendant  will  carry  its  intention  and  threat  into 
execution,  unless  restrained  by  injunction ;  that  the  effect  of  the 
construction  and  use  of  such  freight  depot  and  switch  tracks,  if 
the  same  be  not  prevented,  will  be  to  deprive  orator  and  the  oc- 
cupants of  his  said  building  of  free  access  to  the  aforesaid  prem- 
ises and  the  free  use  of  the  said  avenue,  will  hinder  and  deter  traf- 
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fic  and  the  free  passage  of  carriages  and  other  vehicles  along 
and  on  said  avenue  in  front  of  orator's  premises,  will  render 
orator's  premises,  including  his  said  flat  building,  untenantable 
from  the  smoke,  noise,  oflPensive  gases,  and  other  annoyances  that 
will  arise  from  the  proposed  use  by  the  defendant  and  its  lessees 
of  the  land  above  described,  will  completely  change  and  alter  the 
character  and  condition  of  the  said  avenue  and  neighborhood,  will 
cause  irreparable  injury  to  orator,  will  reduce  the  value  of  his  said 
property  at  least  one-half,  will  prevent  the  advantageous  renting 
of  said  flat  building  and  reduce  the  rents  at  least  one-half,  and 
will  in  many  other  ways  cause  serious  and  continuing  damage  to 
orator  and  his  property ;  that  such  damage  will  amount  to  many 
thousands  of  dollars,  and  will  be  beyond  legal  remedy  or  relief, 
if  not  prevented  by  the  court.  Prayer  for  injunction  against  said 
Chicago  &  Western  Indiana  Railroad  Company,  its  officers, 
clerks,  attorneys,  agents,  servants,  lessees,  licensees,  and  em- 
ployees, restraining  them  from  further  proceeding  in  any  way  in 
the  erection  and  construction  of  a  freight  depot  or  freighthouse," 
etc. 

The  defendant  demurred  to  the  bill,  which  the  court  sustained, 
and  dismissed  the  same  at  complainant's  costs.  The  Appellate 
Court  affirmed  the  decree  of  the  superior  court. 

Angell  &  Paddock,  for  appellant. 

Edgar  A.  Bancroft  {Wm,  J.  Henley,  of  counsel),  for  appellee. 

Wilkin,  J.  (after  stating  the  facts).  The  demurrer  to  the  bill 
being  sustained,  the  sole  question  is  whether  it  states  such  a  cause 
of  action  as  will  entitle  appellant  to  the  relief  sought. 

It  is  insisted  by  counsel  for  appellant  that  the  construction  and 
operation  of  freight  tracks  and  yards,  with  the  attendant  conse- 
quences, though  not  a  nuisance  per  se,  become  such  by  reason  of 
their  being  located  in  a  neighborhood  which  had  for  years  been 
used  for  residence  purposes.  Many  cases  are  cited  in  support  of 
this  contention,  but  upon  examination  they  are  all  found  to  be 
cases  of  threatened  private  nuisances.  A  railroad  company  is  a 
common  carrier  of  passengers  and  produce.  It  owes  a  duty  to 
the  public  to  perform  its  functions  promptly  and  faithfully,  and 
in  order  to  perform  that  duty  it  is  necessary  that  it  should  have 
sufficient  room  for  freightyards,  houses,  depots,  switch  tracks,  and 
other  necessary  facilities  and  conveniences.  The  duties,  rights, 
and  relations  of  railroad  companies  to  the  public  and  private  in- 
dividuals have  been  before  this  court  on  many  occasions.  At  the 
April  term,  1859,  in  the  early  case  of  Moses  v,  Pittsburgh,  Ft. 
Wayne  &  Chicago  Railroad  Co.,  21  111.  516,  the  question  arose  as 
to  the  right  of  city  authorities  to  use  certain  streets  in  the  city  of 
Chicago  for  railroad  tracks,  and  it  was  there  held  that  where  by 
a  city  charter  local  authorities  are  vested  with  exclusive  control 
over  the  streets,  and  those  authorities  grant  permission  to  locate 
railroad  tracks  along  a  street,  the  owner  or  occupant  of  property 
fronting  on  the  same  cannot  enjoin  the  laying  of  such  tracks. 
That  case  has  been  followed  by  a  line  of  decisions  since  rendered, 
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the  latest  case  on  the  point  being  People  v,  Blocki,  203  HI.  363,  67 
N.  E.  809. 

The  case  made  by  this  bill  is  not  as  strong  as  the  cases  referred 
to.    If  the  putting  down  of  a  railroad  track  in  a  public  street  can- 
not be  restrained  by  the  public,  much  less  could  a  private  individ- 
ual, by  injunction,  prevent  the    erection    of    freighthouses    and 
switch  tracks  upon  the  private  property  of  the  railroad  company. 
Xor  do  we  conceive  that  the  fact  that  such  tracks  and  buildings 
were  erected  in  a  neighborhood  which  had  for  years  been  used 
exclusively  for  residence  purposes  could  change  the  legal  rights 
of  the  parties.    Lowe  avenue,  as  shown  by  the  bill,  extends  north 
and  south  and  is  about  60  feet  wide.    Appellant's  property  is  on 
the  west  side  of  it  and  fronts  east  on  the  avenue,  between  Sixty- 
Fourth  and  Sixty-Fifth  streets.     The  property  of  the  railroad 
company  upon  which  it  is  proposed  to  build  the  freighthouses 
and  switch  tracks  is  on  the  east  side  of  the  avenue,  opposite  appel- 
lant's property.    The  street  in  front  of  the  appellant's  house  would 
not,  therefore,  be  disturbed,  except  that  an  elevated  drivewav 
would  be  erected  for  the  purpose  of  getting   onto   tlie   elevated 
tracks,  and  that  driveway  would  be  on  the  opposite  side  of  the 
street.    It  would  not  interfere  with  appellant's  propertv  more  than 
any  other  constant  use  of  the  street  would.    Beyond  the  fact  that 
yards  are  to  be  built  in  a  residence  neighborhood,  there  is  nothing 
shown  which  will  cause  any  greater  disturbance  than  is  ordinarily 
occasioned  around  railroad  yards.    There  is  nothing  in  the  allega- 
tions of  the  bill  to  show  that  the  yards  contemplated  are  not  neces- 
sary for  carrying  on  the  proper  business  of  the  company,  or  that 
It  would  be  convenient  or  practicable  for  it  to  locate  them  in  any 
other  place. 

We  think  the  allegations  of  the  bill  were  insufficient  to  entitle 
the  complainant  to  the  relief  prayed.  The  demurrer  was  properlv 
sustained,  and  the  decree  of  the  Appellate  Court  will  be  affirmed. 

Decree  affirmed. 


J.  K  &  W.  H.  GiLCREST  Co.  et  al.  v.  City  of  Dks  Moines  et  al. 

(Supreme    Court   of   Iowa,    March    11,    1905.) 
[102  N.  W.  Rep.  831.] 

Railroads   in    Streets— Continuing    Nuisance.*— The    custom    of    a 
railroad  company  of  causing  trains  to  stand  at  the  intersection  of 
•^trtam  streets   constitutes   a   continuing  nuisance. 
J^«— S«n^Ordinance  Permitting— Remedy  of  Property  Owner. 

vNherc  a  municipal  corporation  by  ordinance  authorized  a  railroad 
f'^mpany  to  permit  its  trains  to  stand  on  tracks  at  the  intersection 
!'i  certain  streets,  a  property  owner  was  not  prevented  from  restrain- 
ing the  nuisance  because  of  a  remedy  by  certiorari;  the  statute  making 
'I  a  criminal  offense  to  obstruct  a  public  highway  not  affording  such  a 
complete  remedy  as  to  deprive  equity  of  jurisdiction. 

Same— Same— Reasonableness  of  Ordinance  Permitting.*- While 
f^ties^havc  statutory  power  to  grant  the  use  of  their  streets  for  rail- 

*See  extensive  note  appended  to  Louisville  &  N.  Terminal  Co  v 
^ellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  498. 
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road  purposes,  and  to  permit  temporary  and  not  unreasonable  use  of 
the  streets  for  standing  trains,  a  city  ordinance  giving  a  railroad  a 
right  to  permit  trains  to  stand  at  the  intersection  of  certain  streets 
for  not  more  than  30  minutes  at  a  time  was  unreasonable,  and  will 
be  restrained  as  a  nuisance. 

Same — Same — Injunction — Sufficiency  of  Petition. — Where  a  city 
ordinance  granted  a  railroad  company  a  right  to  construct  an  arch 
over  a  certain  street  to  connect  the  station  building  of  the  railroad  on 
each  side  of  the  street,  and  the  petition  in  a  suit  to  restrain  the  rail- 
road from  acting:  under  the  ordinance  alleged  that  the  arch  would  be 
a  public  and  private  nuisance,  and  that  an  obstruction  of  the  street 
would  damage  plaintiff,  but  it  did  not  allege  that  the  arch  would 
obstruct  the  street,  and  no  fact  was  alleged  indicating  that  the 
structure  would  in  itself  be  a  nuisance,  a  demurrer  to  the  petition  was 
properly  sustained. 

Appeal  from  District  Court,  Polk  County ;  C.  A.  Bishop,  Judge. 

Suit  in  equity  asking  that  certain  ordinances  of  the  defendant 
city  be  declared  void,  and  that  the  defendant  railway  company  be 
enjoined  from  acting  thereunder.  A  demurrer  to  the  petition  was 
sustained,  and  the  plaintiffs  appeal.    Reversed. 

Clark  &  McLaughlin,  for  appellants. 

Carroll  Wright  and  John  L  Dille,  for  Chicago,  R.  I.  &  P. 
Ry.  Co. 

Sherwin,  C.  J.    The  plaintiffs  are  the  owners  of  real  property 
located  between  Vine  and  Market  streets,  west  of  the  river,  in 
the  city  of  Des  Moines.    The  railway  company's  tracks  run  east 
and  west  on  Vine  street,  crossing  Fourth  street  at  its  intersection 
therewith.  Its  old  depot  is  situated  in  the  angle  east  of  Fourth  and 
north  of  Vine  street,  and  its  present  passenger  station  is  imme- 
diately west  of  Fourth  street,  opposite  the  old  one.    In  1875  the 
defendant  city  passed  an  ordinance  containing,  among  others,  this 
provision :    "That  for  and  on  account  of  the  consideration  here- 
inafter mentioned  there  is  hereby  granted  to  the  Chicago,  Rock 
Island  &  Pacific  Railroad  Company  the  right  to  occupy  West 
Fourth  street,  at  its  intersection  with  Vine  street,  with  trains  or 
cars :  provided,  no  train  or  trains  of  cars  shall  be  allowed  to  re- 
main on  or  obstruct  said  Fourth  street  at  said  intersection  to  ex- 
ceed thirty  minutes  at  any  one  time."    In  1900  the  city  passed  an 
ordinance  containing  the  following  provision:     "There  is  also 
hereby  granted  to  said,  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  its  successors  and  assigns,  the  right  to  construct 
and  maintain  an  arch  over  West  Fourth  street  in  the  city  of  Des 
Moines,  Iowa,  to  connect  the  station  building  of  said  railway  com- 
pany erected  and  to  be  erected  on  either  side  of  said  Fourth  street 
as  hereinafter  provided,  said  arch  to  be  constructed  to  clear  the 
top  of  the  curb  on  said  street  at  least  eighteen  feet ;  there  is  also 
hereby  granted  said  railway  company,  its  successors  and  assigns, 
the  right  to  construct  and  maintain  train  sheds  over  its  tracks  be- 
tween West  Third  and  Fifth  streets,  on  Vine  street,  said  sheds  to 
be  constructed  as  not  to  impede  travel  at  the  intersection  of  Vine 
and  Fourth  streets  in  said  city."    The  petition  alleges  that  these    - 
ordinances  are  illegal  and  void— the  first,  because  it  undertook  to 
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give  the  railway  company  the  right  to  unnecessarily  and  unreason- 
ably obstruct  and  delay  public  travel  on  Fourth  street,  by  per- 
mitting its  trains  to  stand  thereon  an  unreasonable  time ;  and  the 
second,  because  an  arch  and  train  shed  over  said  street  will  be  a 
public  and  private  nuisance,  and  the  city  had  no  power  to  grant 
the  company  such  right.  The  petition  further  avers  that  Fourth 
street  is  a  necessary  way  to  the  plaintiffs'  property  and  the  busi- 
ness conducted  thereon,  and  that  an  obstruction  thereof  will  dam- 
age them  in  a  manner  not  common  to  the  general  public ;  that  the 
railway  claims  the  right  under  the  ordinance  of  1875  to  unneces- 
sarily and  unreasonably  stand  its  trains  on  and  across  Fourth 
street,  to  the  great  delay  of  the  public,  and  to  the  damage  of  the 
plaintiffs.  An  injunction  was  asked,  restraining  the  railway  com- 
pany from  permitting  its  trains  to  stand  across  Fourth  street  to 
the  injury  of  the  public  and  the  plaintiffs,  and  restraining  it  from 
building  an  arch  or  train  shed  over  said  street. 

The  demurrer  raised  many  questions  as  to  the  sufficiency  of  the 
petition,  and  was  sustained  generally.     The  appellee,  however, 
now  insists  on  only  four  of  the  points  so  raised.    Its  first  conten- 
tion is  that  the  petition- attacks  the  validity  of  the  ordinance  of 
1875,  and  that  as  to  that  ordinance  the  action  is  barred  by  the 
statute  of  limitations.    The  petition  is  peculiar,  in  that  it  neither 
directly  alleges  that  the  appellee  has  used  the  crossing  of  Fourth 
street  as  authorized  bv  the  ordinance,  nor  that  it  threatens  or  is 
about  to  so  use  it.     Enough  is  alleged,  however,  from  which  it 
may  be  inferred,  perhaps,  that  at  the  time  the  action  was  com- 
menced it  was  so  using  it,  and  claiming  the  right  to  do  so  under 
said  ordinance.    Whether  the  appellee  had  obstructed  the  cross- 
ing for  30  minutes  at  a  time  during  the  existence  of  the  ordinance 
is  a  matter  of  little  moment,  so  far  as  the  present  question  is  con- 
cerned, for  the  reason  that  such  acts  would  constitute  a  continu- 
ine  nuisance,  under  the  allegations  of  the  petition,  and  the  statute 
of  limitations  would  be  no  bar  to  an  action  to  restrain  a  continu- 
ance thereof  if  equity  may  be  invoked  to  determine  the  rights  of 
the  parties.    If  it  be  true,  as  contended,  that  certiorari  is  the  ap- 
pellants' only  remedy,  then,  of  course,  the  plea  of  the  statute  is 
^ood.    But  certiorari  is  not  the  only  remedy  that  may  be  resorted 
to.  nor  does  the  statute  making  it  a  criminal  offense  to  obstruct  a 
public  highway  afford  such  a  complete   remedy   as    to   deprive 
equity  of  jurisdiction  in  the  matter,  for,  while  it  is  ordinarily  true 
that  the  powers  of  a  court  of  chancery  may  not  be  used  to  restrain 
the  commission  of  a  crime,  such  is  not  alwavs  the  rule,  and  one  of 
the  clear  and  universal  exceptions  thereto  is  to  be  found  in  cases 
of  public   or   private   nuisances.      Clayton    Countv    v.    Herwig 
(Iowa)  69  N.  W.  1035 ;  2  Story's  Equity,  223-228 ;  Bispham's 
Prin.  of  Equity,  §  439 ;  1  High  on  Injunctions,  §  745.    The  ground 
of  this  jurisdiction  is  the  ability  of  courts  of  equity  to  give  more 
complete  and  adequate  relief  than  is  attainable  at  law,  and  to  pre- 
vent irreparable  mischief  and  vexatious  litigation.    In  this  case  it 
is  manifest  that,  if  the  appellants  are  compelled  to  resort  to  crim- 
inal proceedings,  they  may  not  secure  that  full  protection  which 
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There  is  nothing  to  show  definitely  how  much  of  this  was 
given  for  the  value  of  the  land  taken,  nor  how  much  was  for  inci- 
dental damages  to  the  remainder  of  the  tract. 

As  a  matter  of  correct  practice,  these  amounts  should  be  re- 
ported separately  by  the  jury,  although  a  joint  judgment  for  both 
together  may  be  rendered. 

The  first  assignment  made  is  that  the  jury  were  instructed 
that  they  might  estimate  the  damages  incidental  to  the  taking,  as 
if  the  entire  strip  was  occupied  by  as  many  tracks  as  practicable. 

We  are  of  opinion  that  there  is  no  error  in  this. 

When  a  railroad  asks  to  have  land  condemned  for  its  purposes, 
it  is  presumed  to  ask  for  only  so  much  as  it  may  need  for  its 
purposes;  and  the  damages  should  be  assessed  upon  the  theory 
or  basis  that  the  entire  right  of  way  asked  for  is  intended  to 
be  devoted  to  the  purposes  of  the  railroad,  either  at  once  or  sub- 
sequently; and,  inasmuch  as  the  landowner  can  have  only  one 
assessment  of  damages,  it  is  proper  that  the  entire  damages 
shall  be  given  to  him  at  the  time  the  property  is  taken  and  the 
condemnation  made.  After  taking  the  right  of  way,  the  railroad 
company  has  the  right  at  any  time  to  occupy  every  portion  of  the 
way  taken  that  it  may  deem  necessary  for  the  purposes  of  the 
railroad.  R.  Co.  v,  French,  100  Tenn.  209,  43  S.  W.  771,  66  Am. 
St.  Rep.  752. 

The  fact  that  the  railroad  company  does  not  contemplate  the 
immediate  occupation  and  use  cannot  alter  the  measure  of  dam- 
ages. See,  also,  R.  Co.  v.  Telford's  Executors,  89  Tenn.  293,  14 
S.  W.  776. 

As  was  said  in  Alloway  v,  Nashville,  88  Tenn.  510,  13  S.  W. 
123,  8  L.  R.  A.  123 :  "The  owner  is  entitled  to  all  of  his  damages 
— ^those  to  the  land  taken  and  those  to  the  residue — so  soon  as 
the  condemnation  is  made.  Neither  he  nor  the  condemning 
party  can  await  future  developments  to  enhance  or  diminish  the 
amount  of  the  damages.  These  must  be  estimated  on  the  as- 
sumption that  the  land  appropriated  will  be  properly  and  in  a 
reasonable  time  put  to  the  use  for  which  it  is  condemned." 

It  is  said  that  the  court  erred  in  refusing  to  charge  the  follow- 
ing charge  requested  by  the  plaintiff: 

"In  considering  the  possibilities  of  the  uses  to  which  this  ground 
is  adapted,  you  are  instructed  that  you  should  not  assume  that. 
when  these  Union  Railway  tracks  are  constructed,  this  will  pre- 
vent other  roads  on  Broadway  having  access  to  the  manufactories 
or  industries  that  may  be  constructed  on  this  land.  The  law 
makes  the  provision  for  one  road  crossing  another  to  reach  in- 
dustries, and  the  contract  between  the  city  and  the  Union  Railway 
provides  for  such  crossings." 

In  order  to  understand  the  materiality  of  this  request,  it  is 
necessary  to  give  a  description  of  the  property,  and  the  location 
of  the  road  over  it.  The  entire  tract  belonging  to  defendant, 
Raine,  consists  of  10.61  acres,  lying  on  the  south  side  of  Broad- 
way, near  McGhee's  Station,  and  is  bounded  on  the  west  bv 
Elmwood   Cemetery,   from  which   it  is  separated  bv  Elmwood 
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avenue.  The  entire  tract  is  substantially  the  same  kind  of  land, 
and  the  physical  topography  or  contour  of  the  strip  taken  is  the 
same  as  the  balance  of  the  tract.  The  strip  taken  embraces  about 
one-third  of  an  acre,  or,  to  be  accurate,  .36,  and  fronts  270  feet 
on  Broadway,  which  is  not  a  public  street,  but  a  general  railroad 
right  of  way  for  various  roads  entering  the  city  of  Memphis,  and 
is  not  used  by  vehicles  at  this  place. 

Before  the  plaintiff  entered  upon  it,  there  were  already  five 
tracks  located  on  Broadway,  abutting  the  front  of  this  property, 
to  wit,  two  tracks  belonging  to  the  Frisco  Road,  two  to  the 
Southern,  one  to  the  Chattanooga  Road,  and  now  one  to  the 
plaintiff.  Union  Road. 

The  proof  shows  that  the  property  is  valuable  for  manufactur- 
ing sites,  and  it  is  conceded  that  the  several  railroads  which  run 
in  front  of  it  had  a  right  to  build  switches  and  spurs  across  each 
other  in  order  to  reach  any  manufactories  or  industries  that  may 
be  erected  upon  this  land. 

It  is  a  question  which  is  controverted  whether  these  several 
roads,  after  the  track  of  the  Union  Railway  Company  is  laid 
between  them  and  this  property,  will  have  the  right  to  pass  over 
the  track  of  this  Union  Road  in  order  to  reach  the  property  of 
such  manufactories  and  industries  as  may  be  erected  upon  it. 

There  is  proof  tending  to  show  that,  if  these  roads  have  the 
right  to  cross  the  Union  Railway  with  switches  and  spurs  in 
order  to  reach  this  property,  that  fact  will  materially  affect  the 
question  of  damages  to  the  remainder  of  the  property  caused 
by  the  building  of  the  Union  Railway  tracks;  and  there  is  a 
strong  intimation  from  one  or  more  of  the  witnesses  that,  if  the 
Union  Railway  tracks  can  be  thus  crossed,  the  remainder  of  the 
property  would  not  be  damaged,  and  therefore  the  actual  dam- 
age to  the  landowner  would  be  only  the  value  of  the  land  taken. 
It  is  shown  by  the  proof,  to  wit,  the  contracts  with  the  city 
and  its  ordinances,  that  the  Union  Railway  Company  is  author- 
ized to  construct  switches  and  spurs  in  order  to  reach  any 
manufactories  or  industries  that  may  be  erected  upon  this  land, 
or  upon  any  other  along  its  line. 

The  contracts  and  ordinances  of  the  city  of  Memphis  were 
put  in  proof,  in  effect  providing  that  any  other  railroad  company 
should  have  the  right  to  cross  the  tracks  of  the  Union  Railway 
Company  to  reach  other  railroads,  industries,  or  shippers  located 
upon  either  side  of  it,  and  that  the  Union  Railway  Company 
should  have  a  like  right  to  cross  any  other  railroad  for  a  like 
purpose. 

It  was  contended  by  the  defendant  that  this  contract  and 
ordinance  did  not  apply  to  the  locality  in  question. 

As  to  whether  it  did  or  not  was  a  question  for  the  court  to 
decide,  upon  a  proper  construction  of  the  terms  of  the  contracts 
and  ordinances. 

It  was  a  very  vital  and  material  question,  affecting  the  amount 
of  the  incidental  damages,  and  the  request  was  designed  to  obtain 
the  instruction  of  the  court  as  to  the  right  of  these  different 
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roads  to  cross  the  Union  Railway  tracks  in  order  to  reach  this 
property. 

The  instruction  should  have  been  given  in  the  original  charge, 
but,  if  omitted  in  that,  it  should  have  been  given  in  response  to 

the  request. 

The  request  embodies  a  true  and  proper  construction  of  the 
contracts  between  the  Union  Railway  Company  and  the  city  of 
Memphis,  and  of  the  ordinances  before  referred  to;  and  the 
contracts  and  ordinances  leave  no  doubt  that  the  several  railroads 
do  have  the  right  to  cross  the  track  of  the  Union  Railway  Com- 
pany in  order  to  reach  this  and  other  property. 

In  addition,  our  statute  provides  that  all  the  railroads  of  the 
state  have  power  to  construct  their  roads  so  as  to  cross  each 
other,  if  necessary,  by  main  trunks  or  branches,  or  to  unite  with 
each  other  as  with  branches.     Shannon's  Code,  §   1504. 

Section  1489  also  provides  that  any  railroad  may  build  lateral 
roads,  not  exceeding  eight  miles  in  length,  extending  from  the 
main  stem  of  said  line  of  railroad  to  any  mill,  quarry,  mine, 
manufacturing  plant,  etc. 

This  right  to  cross  the  track  of  the  Union  Railway  Company 
in  order  to  reach  this  and  other  property  was  an  important  one. 
to  be  considered  in  determining  the  question  of  incidental  dam- 
ages done  to  the  remainder  of  the  tract. 

Our  statute  provides  that  incidental  benefits  which  may  result 
to  the  owner  by  reason  of  the  proposed  improvement  may  be 
taken  into  consideration  in  estimating  incidental  damages. 
Shannon's  Code,  §  1857. 

Now,  if  these  several  railroads,  having  tracks  along  Broad- 
way, have  the  same  right  of  access  to  this  property  that  they  had 
before  the  construction  of  the  Union  Railway  Line,  and  the 
property  gets  also  the  benefit  of  the  frontage  upon  the  Union 
Railway  Line,  with  the  right  to  have  tracks  laid  to  it  from  that 
line,  it  may  be  a  question  whether  the  incidental  benefits  to  this 
land  do  not  equal  the  incidental  damages,  or.  to  state  the  proposi- 
tion differently,  whether  and,  incidental  damages  arise. 

However  this  may  be — and  as  to  this  we  express  no  opinion 
— if  there  be  such  incidental  damages,  over  and  above  the  inci- 
dental benefits,  they  should  be  estimated  upon  the  theory  and  basis 
that  none  of  the  roads  are  cut  off  from  access  to  the  property 
by  the  construction  of  the  Union  Line. 

It  is  said  that  the  court  erred  in  instructing  the  jury  as  follows : 

"You  are  likewise  instructed  that,  in  assessing  the  damages 
to  the  land  actually  taken  by  the  Union  Railway  Company,  it 
would  not  be  reasonable  or  proper  to  fix  the  price  of  one  acre  or 
the  fourth  of  an  acre  or  tenth  of  an  acre  at  the  general  rate  of  the 
whole  tract  or  a  larger  quantity,  or  even  to  estimate  so  many 
square  feet,  taken  at  the  general  fair  value  of  the  whole  tract. 
This  would  be  selling  by  retail,  and  ought  to  be  at  a  higher  price 
for  the  quantity  taken." 

This  is  the  exact  langfiiage  of  this  court  in  the  leading  case  of 
Woodfolk  z\  N.  &  C.  R.  Co.,  2  Swan  438. 
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Exception  is  taken  to  the  latter  sentence,  the  language  of 
which  is,  "This  would  be  selling  by  retail,  and  ought  to  be  at  a 
higher  price  for  the  quantity  taken." 

The  argument  is  that  this  rule  is  an  invasion  of  the  province 
of  the  jury,  since  it  does  not  follow  that  the  sale  of  a  small 
strip  or  parcel  of  the  strip  would  in  all  cases  be  at  a  higher  price 
than  the  average  price  of  the  land  as  an  entire  tract.  And  it  is 
said  that  in  the  sale  of  a  small  part  of  the  tract  sometimes  a 
higher  price  may  be  realized,  and  sometimes  a  lower  price,  and 
that  it  is  a  matter  of  common  observation  that  a  sale  of  an  entire 
tract  as  a  whole  can  usually  be  made  at  an  advance  over  the  price 
when  the  land  is  subdivided. 

In  other  words,  common  experience  is  that  the  sale  of  land 
as  an  entire  tract  will  generally  bring  more  than  if  it  is  sold  in 
small  tracts  or  subdivisions. 

We  are  of  opinion  that  this  criticism  is  well  made,  and  a  more 
acairate  charge  would  be  that,  when  a  small  strip  or  portion  of 
the  land  is  involved,  it  ought  to  be  valued  at  such  a  price,  for  the 
quantity  taken,  as  the  jury  deemed  it  would  be  worth  at  that 
place  and  in  that  form,  whether  that  be  more  or  less  than  the 
price  proven  per  acre  for  the  whole  tract. 

For  the  reasons  indicated,  we  think  there  is  error  in  the  judg- 
ment of  the  court  below,  and  the  judgment  is  reversed. 


Simons  et  al.  v.  Mason  City  &  Ft.  D.  R.  Co. 

(Supreme  Court  of  Iowa,  April  10,  1905.) 
[103   N.  W.  Rep.   129.] 

Eminent  Domain— Award— Appeal— Joindec — Where,  in  condemna- 
tion proceedings,  defendant  railroad  company  served  notice  on  the 
owner  of  the  land  sought  to  be  taken  and  on  his  tenant,  and  the  jury 
assessed  damages  which  the  owner  had  suffered  at  a  specified  sum, 
the  award  was  not  joint  as  to  the  owner  and  tenant,  so  as  to  require 
a  joint  appeal. 

Same — Saxne^Same — Same. — Where  a  landowner  and  his  tenant 
were  made  parties  to  a  proceeding  to  condemn  land  for  a  railroad 
right  of  way,  and  damages  were  awarded  by  the  sheriffs  jury  to  the 
owner  only,  neither  the  owner  nor  the  tenant  was  bound  to  join  the 
other  in  his  appeal  from  the  award,  but  both  were  entitled  to  prose- 
oite  independent   appeals. 

Same — Same — Same — Samei — Where  separate  appeals  from  an 
award  in  condemnation  proceedings  were  taken  by  the  owner  and  his 
tenant,  it  was  not  error  for  the  court  to  refuse  to  consolidate  them  on 
the  railroad  company's  refusal  to  agree  to  the  rendition  of  separate 
verdicts  or  tindinc'S  in  each  case. 

Same — Same — Same  — Jurisdiction  —  Notice  —  Service  —  Dismissal 
—Transcript — Time  of  Filmg. — Code,  §  2009,  provides  for  appeals  from 
assessments  by  a  sheriff's  jury  by  service  of  a  notice  in  writing  on 
the  adverse  party  and  the  sheriff.  Section  3660  declares  that  in 
appeals  from  inferior  tribunals  the  appellant  shall  cause  the  case 
to  be  docketed  by  noon  of  the  second  day  of  the  term  to  which  the 
appeal  is  returnable,  and  on  his  failure  to  do  so  the  appellee  may 
procure  the  case  to  be  docketed  and  have  the  judgment  affirmed,  and 
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that  the  provisions  with  reference  to  appeals  from  justices'  courts  are 
applicable  "so  far  as  they  may  be."  Section  4559,  relating  to  justices' 
appeals,  provides  that,  if  the  appellant  fails  to  pay  the  docket  fee  and 
have  the  case  docketed  by  noon  of  the  second  day  of  the  term  at 
which  it  is  triable,  appellee  may  do  so,  and  have  the  judgment  affirmed 
or  set  for  trial  on  its  merits,  etc.  Held  that,  as  jurisdiction  of  an 
appeal  from  an  award  of  a  sheriffs  jury  in  condemnation  proceedings 
is  conferred  by  service  of  notice  on  the  adverse  party  and  the  sheriflF, 
where  the  case  properly  got  on  the  docket,  after  such  service  the 
appellee  was  not  entitled  to  have  the  appeal  dismissed,  or  judgment 
affirmed,  for  appellant's  failure  to  file  a  transcript  within  the  time 
specified  or  pay  the  docket  fee. 

Same — Same — Same — ^Transcript — ^Time  of  Filing. — The  transcript 
being  necessary  only  for  the  purpose  of  furnishing  the  data  for  the 
docketing  of  the  case,  or  to  show  the  trial  court  what  was  in  issue, 
appellant's  failure  to  file  the  same  until  the  case  was  reached  for  trial 
was  not  a  fatal  defect. 

Same — Appeal  from  Award — Dismissal — Waiver  of  Compliance 
with  Statutory  Requirements. — Appeals  from  an  award  of  a  sheriff's 
jury  in  condemnation  proceedings  appeared  on  the  judge's  docket  at 
the  term  to  which  the  case  was  appealed.  Both  parties  appeared  by 
counsel,  and  agreed  to  a  date  for  trial,  and  afterwards  consented  to 
a  continuance,  which  agreements  were  carried  into  the  court  records. 
Appellee  made  no  motions  to  dismiss  and  affirm  for  appellant's  failure 
to  file  a  transcript  and  pay  the  docket  fee  before  noon  of  the  second 
day  of  the  term  to  which  the  appeal  was  returnable,  as  required  by 
Code,  §§  3660,  4559,  until  three  days  after  the  first  day  of  the  second 
term  after  the  appeals  were  taken,  and  before  the  motions  were  ruled 
on  appellant  offered  to  pay  the  docket  fee  and  file  a  transcript,  which 
he  actually  did.  Held,  that  appellant  waived  a  strict  compliance 
with  such  sections,  and  that  the  motion  to  dismiss  was  properly 
denied. 

Same — Same — Grounds  for  Dismissal. — On  an  appeal  from  an  award 
of  a  sheriff's  jury  in  condemnation  proceedings,  failure  of  an  appellant 
to  pay  the  docket  fee  as  required  by  Code,  §  4559,  is  not  alone  ground 
for  dismissal  of  the  appeal. 

Same — Same — Dismissal — Filing  Transcript — Payment  of  Docket 
Fees — Discretion  of  Lower  Court. — Code,  §  3660,  relating  to  appeals 
from  inferior  tribunals,  provides  that  the  provisions  of  the  Code  with 
reference  to  appeals  from  justices'  courts  are  applicable  "so  far  as  they 
may  be."  and  section  4559,  relating  to  such  appeals,  provides  that,  if 
the  appellant  fails  to  pay  the  docket  fee,  and  have  the  case  docketed 
by  noon  of  the  second  day  of  the  term  at  which  it  should  properly 
come  on  for  trial,  appellant  may  do  so,  and  have  the  judgnnent 
affirmed;  but  that  if  appellant,  before  noon  of  the  next  day  after 
the  affirmance,  appears,  and  makes  a  sufficient  showing  of  merits  and 
proper  excuse  for  his  default,  and  pays  the  docket  fee,  the  court  may, 
in  its  discretion,  set  aside  the  order  of  its  affirmance,  and  cause  the 
case  to  stand  for  trial  at  that  term.  Held,  that  under  siich  section  the 
district  court  had  discretion  to  refuse  to  grant  a  motion  to  dismiss 
and  affirm  an  appeal  from  an  award  of  the  sheriffs  jury  in  condemna- 
tion proceeding's  for  appellant's  failure  to  promptly  file  a  transcript 
and  pay  the  docket  fee.  on  a  proper  showing,  which  discretion  would 
not   be   interfered   with   on   appeal. 

Harmless  Error. — Where,  on  an  appeal  from  an  award  of  a  sheriffs 
jury  in  condemnation  proceedincrs,  an  objection  that  appellant  had 
failed  to  propcrlv  file  a  transcript  and  pay  the  docket  fee  within  the 
time  prescribed  was  submitted  on  a  motion  to  dismiss  and  affirm,  and 
was  correctly  decided,  appellee  was  not  prejudiced  by  the  striking  out 
of  its  an'^wer  raising  the  same  objection. 

Same. — On  appeal  from  an  award  of  a  sheriffs  jury  in  condemnation 
proceedings  appellee  was  not  prejudiced  by  a  statement  of  appellant's 
counsel  to  the  jurors  first  called  into  the  box  for  examination  on  their 
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voir  dire  of  the  amount  of  the  award  by  the  sheriff's  jury  merely  for 
the   purpose   of  identifying  the  case. 

B€&conduct  of  Counsel. — On  an  appeal  from  an  award  of  the  sher- 
iff's jury  in  condemnation  proceedings  it  was  not  an  abuse  of  discre- 
tion for  the  court  to  permit  plaintiffs  counsel  to  ask  the  jurors  if  the 
finding  of  the  sheriff*s  jury  would  have  any  weight  with  them  in 
Ending  the  value  of  the  land  under  the  evidence  for  the  purpose  of 
enabling  appellant  to  intelligently  exercise  his  peremptory  challanges. 

Elminent  Domain — Damages — Evidence. — In  proceedings  to  con- 
demn land  for  a  railroad  right  of  way,  evidence  as  to  what  defendant 
railway  company  had  paid  to  others  per  acre  for  rights  of  way  over 
their  land,  not  similarly  situated,  was  inadmissible. 

Same — Same — Elements — Railroad  Right  of  Way.* — In  proceedings 
to  condemn  land  for  railroad  right  of  way  plaintiff  was  not  entitled 
to  recover  for  inconveniences  suffered  by  an  overhead  bridge  over  a 
highway,  which  interfered  with  his  access  to  a  town. 

Same^—Same — Same — Same — Curing  Error. — Error  of  the  court  in 
permitting  evidence  of  damage  including  such  injury  was  not  cured 
by  an  instruction  that  plaintiff  could  not  recover  for  any  inconven- 
ience which  affected  the  public  generally  as  well  as  the  owner,  and 
that  being  obliged  to  drive  under  an  overhead  crossing  was  such  ^n 
inconvenience. 

Same — Same — Same — Same — Instruction.* — In  condemnation  pro- 
ceedings an  instruction  that  it  was  proper  for  the  jury  to  consider 
every  element  of  annoyance  and  disadvantage  resulting  from  the 
construction  of  the  railroad  which  would  influence  an  intending  pur- 
chaser in  making  an  estimate  of  the  market  value  of  plaintiff's  prop- 
erty was  erroneous,  as  permitting  the  jury  to  award  damages  on  mere 
caprice. 

Same — Same — Evidence — Instruction. — Where,  in  proceedings  to 
condemn  land,  most,  if  not  all,  of  the  landowner's  witnesses  were 
farmers  living  near  the  land,  and  few,  if  any,  of  the  railroad[s  wit- 
nesses were  of  that  occupation,  an  instruction  authorizing  the  jury  to 
consider  whether  witnesses  who  are  engaged  in  farming  in  the  neigh- 
borhood of  the  land  in  dispute  have  a  better  opportunity  of  estimating 
the  injury  to  plaintiffs  farm  by  the  construction  of  the  railroad  than 
men  engaged  in  other  occupations  was  erroneous,  as  on  the  weight  of 
the  evidence. 

Appeal  from  District  Court,  Carroll  County;  Z.  A.  Church 
and  S.  M.  Elvvood,  Judges. 

This  is  a  condemnation  proceeding,  whereby  defendant  sought 
to  acquire  some  of  plaintiff  Simons'  land  for  a  part  of  its  road- 
bed and  right  of  way.  The  defendant  served  notice  on  Lewis 
Simons  and  wife  and  on  Sebastian  Werthman,  notifying  them 
that  on  March  15,  1902,  a  jury  would  be  selected  by  the  sheriff 
of  Carroll  county  to  inspect  the  real  estate,  and  assess  the  dam- 
ages which  they  would  suffer  by  reason  of  the  construction  of 
the  railway.  Accordingly  a  sheriff's  jury  or  commissioners  were 
appointed,  and,  after  inspecting  the  land,  made  an  award,  in 
which  they  stated  that  Simons  and  wife  and  Sebastian  Werthman, 
as  tenant,  had  been  served  with  notice,  etc.,  and  that,  after  view- 
ing^ the  premises,  they  had  assessed  the  damages  which  the 
owner  thereof  had  suffered  by  reason  of  the  appropriation  of 
33.67  acres  of  land  at  $2,525.     The  railroad  company  paid  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  the  elements  of  the  damages  recoverable  in  eminent  domain  pro- 
ceedings, see  foot-note  appended  to  Louisiana  Ry.  8c  Xav.  Co.  v.  Tones 
(La.),  14  R.  R.  R.  684,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  684. 
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sheriff  the  amount  of  this  award,  and  thereafter  and  within  the 
time  allowed  by  law  Simons  and  wife  and  Werthman  served 
separate  notices  of  appeal  from  said  award  to  the  district  court 
of  Carroll  county.  These  notices  of  appeal  were  to  the  March 
term  of  the  district  court,  and  were  filed  in  said  court  on  October 
20,  1902.  After  various  proceedings  in  that  court,  to  which  we 
shall  presently  refer,  trials  were  had  on  the  appeal  by  Simons 
and  wife  and  also  the  appeal  by  AVerthman,  resulting  in  a 
judgment  in  the  Simons  case  for  $4,900,  with  interest.  In 
Werthman's  case  the  jury  awarded  him  $24,  and  on  his  (.Werth- 
man's)  motion  the  verdict  was  set  aside,  and  a  new  trial  granted. 
Defendant  appealed  in  each  case,  and  the  one  now  before  us  is 
that  of  Simons  and  wife  against  the  railroad.  The  Werthman 
appeal  will  be  considered  in  another  opinion.     Reversed. 

Lee  &  Robb  and  Healy  Bros,  &  Kelleher,  for  appellant. 
Salinger  &  Korte,  for  appellees. 

Deemer,  J.  Several  preliminary  questions  are  involved  in 
these  appeals,  which  we  shall  dispose  of  before  going  to  the 
merits.  The  original  notice  of  condemnation  was  directed  to 
Simons  and  wife  and  Werthman,  naming  Simons  as  owner  and 
Werthman  as  tenant.  The  sheriff's  jury  reported  that  these 
parties  as  owner  and  tenant,  respectively,  had  been  notified  of  the 
proceedings ;  and  that  it  has  assessed  for  the  owner,  by  reason  of 
the  appropriation  of  the  33.67  acres  of  land,  the  sum  of  $2,525. 
Simons  and  wife,  and  Werthman  served  separate  notices  of  ap- 
peal from  this  finding,  and  neither  made  the  other  a  party  to 
his  notice,  nor  did  he  serve  the  other  with  notice.  It  is  con- 
tended that  the  award  made  by  the  sheriff's  jury  was  joint; 
that  the  notices  of  appeal  should  have  been  joint ;  and  that,  in  any 
event,  the  notice  by  Simons  and  wife  should  have  been  served 
upon  Werthman,  and  that  Werthman's  notice  should  have  been 
served  upon  Simons  and  wife.  If  the  award  was  joint,  doubtless 
appellant's  contention  in  this  respect  should  be  sustained ;  but  we 
do  not  think  this  award  should  be  so  construed.  The  sheriff's 
jury  was  clearly  advised  that  Simons  and  wife  were  the  owners 
of  the  land,  and  that  Werthman  was  a  tenant ;  that  they  so  under- 
stood clearly  appears  from  their  report;  and  it  is  just  as  clearly 
shown  that  the  award  was  to  the  owner,  as  distinguished  from 
the  tenant,  and  that  they  did  not  award  the  tenant  anything. 
Under  such  circumstances  we  do  not  think  a  joint  appeal  was 
necessary,  nor  are  we  inclined  to  hold  that  either  should  have 
served  notice  upon  the  other.  Ruppert  v.  R.  R.,  43  Iowa  490; 
Rimback  v.  Comms.  (N.  J.  Sup.)  41  Atl.  699;  Railway  v.  Ellis 
(Kan.  Sup,)  33  Pac.  478.  Neither  party  was  bound  to  join  the 
other  in  his  appeal.  The  award  was  not  joint,  and  either  or 
both  could  appeal  therefrom.  The  owner  had  no  legal  concern 
in  an  appeal  taken  by  his  tenant  from  an  award  in  the  tenant's 
favor,  or  from  a  finding  that  he  was  not  entitled  to  anything. 
Nor  was  the  tenant  in  any  way  concerned  or  interested  in  the 
owner's  appeal. 
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2.  Before  the  trial  began,  defendant's  counsel  asked  that  the 
two  appeals  be  consolidated  and  tried  together,  to  the  end  that 
a  single  joint  award  might  be  made.  To  this  counsel  for  Simons 
and  Werthman  agreed;  provided  separate  verdicts  or  findings 
be  made  as  to  each  appellant.  To  this  defendant's  counsel  would 
not  agree  and  the  motion  to  consolidate  was  thereupon  overruled. 
In  this  there  was  no  error.  The  interests  of  these  parties  was  not 
joint,  but  several.  One  was  the  owner  of  the  fee  and  the  other 
had  a  leasehold  interest,  and  an  award  to  one  would  in  no  manner 
affect  or  prejudice  the  other's  rights.  There  was  no  error  in  the 
ruling  on  the  motion  to  consolidate.     Railway  Co.  v.  Ellis,  supra. 

3.  The  notices  of  appeal  were  served  on  the   18th  day  of 
March,  1902.     Neither  of  the  appellants  filed  said  notices,  or  any 
other  papers,  with  the  clerk  of  the  district  court  until  about 
October  20th  of  that  year,  at  which  time  Simons  filed  a  transcript 
of  the  proceedings  before  the  sheriff  and  also  a  complaint.     The 
^farch  term  of  the  district  court  of  Carroll  county  convened 
^larch  31,   1902.     At  the  beginning  of  that  term  the  parties 
appeared  by  counsel,  and  the  cases  were  entered  upon  the  judge's 
calendar.     After  entry  they  were  by  agreement  set  down  for  trial 
on  April  15th.     Thereafter  each  was  continued  by  agreement. 
These  agreements  were  evidenced,  first,  by  memoranda  entered 
by  the  judge  upon  the  court  calendar,  and,  second,  by  entries 
made  therefrom  by  the  clerk  upon  the  regular  court  records  in 
cases  which  were  properly  entitled.     The  next  term  of  said  dis- 
trict court  convened  in  September,  and  on  the  15th  of  that  month, 
which  was  the  first  day  of  the  term,  counsel  for  the  respective 
parties  upon  a  call  of  the  docket  informed  the  judge  that  a  cer- 
tain case  appearing  thereon  under  the  title  of  Simons  against 
the  defendant  herein  had  been  disposed  of.  was  dead,  and  had 
been  put  upon  the  court  docket  by  mistake ;  that  these  appealed 
cases  or  the   Simons  appeal   should   have   been  put  upon   the 
docket  instead  of  the  old  one,  which  had  been  disposed  of  (it 
being  an  equity  case,  brought  by  Simons  against  the  railway,  an 
action  entirely  independent  of  this  appeal),  and  that  the  docket- 
ing of  the  old  case  was  intended  to  cover  the  condemnation  case 
under  the  same  title ;  and  by  agreement  of  counsel  the  court  was 
requested  to  transfer  the  old  equity  case  to  the  law  docket  as  and 
for  the  appeal  in  the  condemnation  proceedings,  and  then  and 
there  by  agreement  the  causes  were  assigned  for  trial  during  the 
September  term  of  court.     The  appeal  in  the  Werthman  case 
was  entered  upon  the  appearance  judgment  and  execution  docket 
on  the  7th  day  of  September,  1902.     This  was  done  by  the  clerk 
from  the  data  found  on  the  judge's  calendar  and  from  the  entries 
m  the  court  records.     The  old  equity  case  was  entered  upon  the 
appearance  judgment  and  execution  docket  May  20,  1902;  and 
what  were  known  as  the  joint  appeals  of  Simons  and  Werthman 
were  entered  on  this  docket  on  September  19,  1902,  at  the  request 
of  defendant's  counsel.     The  entries  of  the  cases,  or  rather  of 
the  titles  of  the  cases,  on  the  judge's  calendar,  were  in  the  hand- 
writing of  the  clerk,  as  also  were  all  the  entries  upon  the  court 
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records  proper.     The  September  term  convened,  we  have  said, 
on  the  15th  day  of  that  month,  and  on  the  19th  defendant  ob- 
tained a  transcript  of  the  proceedings  before  the  sheriff,  filed  it 
in  the  district  court,  paid  the  docket  fee,  had  the  case  docketed 
as  a  joint  appeal  as  above  indicated,  and  then  moved  that  the 
appeals  be  dismissed  because  the  appellants  had  not  at  any  time 
filed  either  notices  of  appeal  or  a  transcript  of  the  proceedings 
before  the  sheriff's  jury,  and  had  not  had  the  case  docketed  as 
provided  by   law.     After  hearing  the  testimony  introduced    in 
support  of  and  in  resistance  thereto,  the  motion  was  overruled. 
It  is  agreed  that  the  sheriff  made  no  transcript  until  it  was  called 
for  by  the  defendant's  attorneys,  and  that  at  their  request  he 
made  and  filed  one  on   September   19,    1902.     Defendant   now 
stoutly  insists  that  its  motion  to  dismiss  or  affirm  should  have 
been  sustained.     The  case  was  not  tried  until  November  24,  •  1902, 
and  at  that  time  there  was  not  only  a  transcript  on  file,  but  also 
a  written  complaint  made  by  the  plaintiff,  and  the  notices  of 
appeal.     Section  2009  of  the  Code  provides   for  appeals   from 
assessments  by  a  sheriff's  jury,  by  the  service  of  a  notice  in 
writing  upon  the  adverse  party  and  the  sheriff,  within  30  days 
after  the  assessment  has  been  made,  that  such  an  appeal  has 
been  taken.     The  sheriff  is  thereupon  required  to  file  a  certified 
copy  of  the  appraisement,  and  the  court  shall  try  the  same  as 
in  an  action  by  ordinary  proceedings.     Section  3660  provides 
that  in  appeals  from  inferior  tribunals  the  appellant  shall  cause 
the  case  to  be  docketed  bv  noon  of  the  second  dav  of  the  term 
to  which  the  appeal  is  returnable,  and  in  case  of  his  failure  to 
do  so  the  appellee  may  procure  the  case  to  be  docketed,  and  there- 
upon will  be  entitled  to  have  the  judgment  of  the  court  below^ 
affirmed,  or  to  have  the  case  set  down  for  hearing  on  its  merits, 
as  he  may  elect,  and  the  provisions  of  the  Code  with  reference 
to  appeals  from  justices'  courts  are  made  applicable  "so  far  as 
they  may  be."     Section  4559,  relating  to  appeals  from  justices' 
courts,  provides  that,  if  the  appellant  fails  to  pay  the  docket  fee 
and  have  the  case  docketed  by  noon  of  the  second  dav  of  the 
term  at  which  the  appeal  should  properly  come  on   for  trial, 
unless  time  is  extended  by  the  court,  appellee  may  do  so,  and 
have  the  judgment  below  affirmed,  or  have  the  case  set  down 
for  trial  on  its  merits,  as  he  may  elect.     Provision  is  also  made 
to  the  effect  that  if  appellant,  before  noon  of  the  next  day  after 
an  affirmance  has  been  granted,  appears  and  makes  a  sufficient 
showing  of  merits  and  proper  excuse  for  his  default,  and  pays 
the  clerk  the  docket  fee,  the  court,  in  its  discretion,  may  set  aside 
the  order  of  affirmance,  and  cause  the  case  to  stand  for  trial 
at  that  term,  unless  appellant  asks  a  continuance,  etc.     These 
statutory  provisions  are  the  basis  for  defendant's  claim  that  the 
appeal  should  have  been  dismissed,  or  the  award  affirmed.     It 
will  be  observed  that  the  appeal  is  taken  and  perfected  by  the 
service  of  notice  on  the  adverse  party  and  the  sheriff.     JFrom 
that  time  down  until  the  final  disposition  of  the  case  it  is  in  the 
court  to  which  the  appeal  is  taken.     Bank  v.  Citv,  1 18  Iowa  84, 
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91  N.  W.  829;  City  v.  Loan  Co.,  122  Iowa  629,  98  N.  W.  488. 
There  is  no  statute  which  expressly  requires  the  filing  of  a  tran- 
script in  order  to  give  the  district  court  jurisdiction;  and  such 
a  document  is  necessary  only  for  the  purpose  of  furnishing  the 
data  for  the  docketing  of  the  case,  or  to  show  the  trial  court  what 
was  in  issue  in  order  that  it  may  intelligently  submit  the  issues 
and  render  judgment  for  the  proper  party.  If  the  case  properly 
gets  upon  the  docket,  even  in  the  absence  of  transcript,  and 
without  the  payment  of  the  docket  fee,  appellee  cannot  have  the 
appeal  dismissed  or  the  judgment  or  award  affirmed  under  the 
statutes  relied  upon.  Assuming  that  the  court  acquired  juris- 
diction by  the  service  of  notice  of  appeal,  the  only  object  in 
docketing  the  case  is  to  prevent  delay  and  to  secure  a  trial  in  the 
regular  order.  A  transcript  is  not  really  required  until  the  case 
is  reached  for  trial.  This  has  been  the  uniform  holding  of  this 
court.  Robertson  v.  R.  R.,  27  Iowa  245 ;  Bank  v,  Citv,  118  Iowa 
84, 91  N.  W.  829 ;  City  v.  Loan  Co.,  122  Iowa,  629,  98  N.  W.  488 ; 
C\tv  V,  R.  R.  Co.,  120  Iowa  259,  94  N.  W.  501 ;  Vasey  z/.  Parker, 
118  Iowa  615,  92  N.  W.  708.  This  being  true,  if  the  case  was 
docketed  without  the  payment  of  the  fee,  and  without  a  transcript, 
the  statute  has  been  complied  with. 

We  are  in  grave  doubt  as  to  whether  or  not  an  entry  of  a  case 
on  the  judge's  calendar,  and  the  carrying  of  entries  therefrom 
into  the  court  records  or  journal,  without  more,  constitutes  a 
docketing  within  the  meaning  of  the  statute.     Doubtless  the  case 
should  be  entered  upon  the  appearance  docket  or  the  combined 
appearance  and  judgment  docket  and  fee  book.     From  this  it 
goes  in  regular  order  onto  the  judge's  calendar,  and  under  its 
proper  title  in  this  book  the  judge  makes  his  memoranda,  which 
are  finally  journalized  upon  the  regular  court  records.     Even  if 
the  transcript  had  been  filed,  there  was  no  necessity  for  entering 
it  upon  the  appearance  docket,  for  such  an  entry  was  not  essen- 
tial to  its  filing.     There  was  no  entry  in  the  appearance  docket, 
save  in  the  old  equity  case,  until  just  before  the  September  term, 
and  it  was  then  agreed  between  counsel,  as  we  understand  it, 
that  the  entry  therein  of  the  old  case  should  stand  as  an  entry 
of  this  particular  case  of  Simons  against  the  defendant  railway. 
Moreover,  at  the  March  term,  to  which  the  case  was  appealed, 
both  parties  appeared  by  counsel,  and  agreed  to  a  date  for  the 
trial  of  the  case,  and  afterwards  consented  to  a  continuance. 
These  appearances  were  general,  and  the  agreements  were  carried 
into  the  court  records,  so  that  they  do  not  rest  in  parol.     The 
motions  to  dismiss  and  affirm  were  not  filed  until  more  than  three 
days  after  the  first  day  of  the  second  term  after  the  appeals  were 
taken.    Before  the  motions  were  ruled  upon,  plaintiff  filed  an 
affidavit  of  merits,  made  an  excuse  for  his  not  having  filed  the 
transcript,  offered  to  pay  the  docket  fee  and  to  file  a  transcript, 
and  did  actually  file  a  transcript  before  any  ruling  was  made  on 
the  motion  to  dismiss.     In  view  of  all  of  these  facts,  we  think 
there  was  a  clear  waiver  on  the  part  of  the  defendant  of  a  strict 
compliance  on  plaintiff's  part  of  the  provisions  of  the  statute  with 
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reference  to  the  docketing  of  the  case  and  the  filing  of  the 
transcript.     The  case  was  in  the  district  court.     Defendant,  by 
its  counsel,  rtecognized  it  as  being  properly  in  that  court,  and  on 
the  judge's  calendar  for  both  the   March  and  the  September 
terms  of  court.     Agreed  entries  were  made  in  the  cases  at  various 
times.     The  transcript  was  filed  long  before  it  was  needed  for 
any  purpose  connected  with  the  trial.     An  arrangement  existed 
between  plaintiff's  counsel  and  the  clerk  of  the  district  court 
whereby  credit  was  given  for  docket  fees  in  cases  in  which  they 
were  interested;  and,  even  if  there  had  been  no  such  arrange- 
ment or  agreement,  failure  to  pay  the  docket  fee  alone  would 
not  have  been  ground  for  the  dismissal  of  the  appeal.     Vasev  v, 
Parker,  118  Iowa  615,  92  N.  W.  708.     The  court  having  juris- 
diction of  the  case  and  of  the  parties,  general  appearance  on 
the  part  of  each,  and  agreements  from  time  to  time  as  to  the 
disposition  of  the  case,  which  agreements  were  entered  upon  the 
proper  records  of  the  court,  amounted  to  a  waiver  of  an  entry 
of  the  case  upon  the  appearance  docket.     Robertson  v,  R.  R. 
Co.,  27  Iowa  245;  Squires  v,  Millett,  31  Iowa  169;  Bacon  v. 
Black,  38  Iowa  162;  Waldron  v.  Waldron,  15  Sup.  Ct.  383,  39 
L.  Ed.  453;  In  re  Brady  (Minn.)  73  N.  W.  145.     The  following 
cases  involving  kindred  statutes  also  give  support  to  our  con- 
clusions ;   Mobile  v.  Dale,  61  Miss.  206 :  Hinterminster  v.  Bradv 
(Minn.)  73  N.  W.  145;  Waldron  v,  Waldron,  156  U.  S.  361, 
15  Sup.  Ct.  383,  39  L.  Ed.  453 ;  McCombs  v,  Johnson,  47  Mich. 
592,  11  N.  W.  400;  Phillips  v.  Hood,  85  111.  450;  Foute  v.  Xew 
Orleans,  20  La.  Ann.  22.     Assuming  that  section  4559  of  the 
Code  applies  to  the  case,  as  defendant  contends,  the  trial  court 
had  a  discretion  in  the  matter  of  setting  aside  such  an  order  as 
the   defendant    requested   upon   proper   and   timely   application 
therefor.     Vested  with  such  discretion,  it  might,  upon  a  proper 
showing,  refuse,  under  the  latter  part  of  this  section  to  grant  it. 
Such  being  the  case,  we  should  not  interfere  with  this  discre- 
tion.    Stevenson  v.  Caldwell  (Mont.)  36  Pac.  185. 

4.  The  points  we  have  just  been  discussing  were  raised  in  an 
answer  filed  by  the  defendant,  which  was  stricken  on  plaintiffs* 
motion.  There  was  no  error  in  this  ruling.  The  statute  does 
not  provide  for  such  a  pleading,  and,  even  if  it  did,  the  paper 
filed  did  not  set  forth  facts  showing  want  of  jurisdiction  in  the 
district  court.  But,  if  wrong  in  this,  the  entire  matter  was 
submitted  to  the  court  on  the  motion  to  dismiss  or  affirm,  and  was 
correctly  decided ;  therefore  no  prejudice  resulted.  City  v.  In- 
vestment Co.,  122  Iowa  633,  98  N.  W.  488. 

5.  In  examining  jurors  on  their  voir  dire,  plaintiffs'  counsel 
stated  to  those  first  called  into  the  box  the  amount  of  the  award 
by  the  sheriff's  jury.  This  is  complained  of.  There  is  no  stat- 
ute which  prohibits  mention  of  the  matter ;  and  while,  perhaps,  it 
was  not  commendable  in  counsel  to  do  so,  no  cause  for  reversal 
is  shown.  Moreover,  it  does  not  appear  that  this  statement  was 
made  in  the  presence  of  all  the  jurors,  or  that  those  to  whom  it 
was  made  were  not  excused  during  the  trial.     The  jury  which 
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tried  the  case  was  instructed  to  look  to  the  evidence  for  the  facts, 
and  we  must  assume  that  it  tried  the  same  on  the  evidence  ad- 
duced. It  is  manifest  that  no  prejudice  resulted  from  the  state- 
ment. Pierce  v.  Brennan  (Minn.)  92  N.  W.  509.  In  the  cases 
relied  upon  by  appellant  the  award  of  the  jury  was  introduced 
in  evidence,  or  otherwise  made  important  by  the  trial  court  in  such 
a  manner  as  to  show  prejudice.  Here  counsel  stated,  when  objec- 
tion was  made,  that  he  was  simply  identifying  the  case ;  and  for 
this  purpose  the  trial  court  held  the  statement  proper.  There 
was  no  prejudicial  error  here.  We  are  not  to  be  understood 
however  as  approving  the  practice. 

6.  Counsel  also  asked  each  of  the  jurors  called  into  the  box 
if  the  finding  of  the  sheriff's  jury  or  of  any  member  thereof 
would  have  any  weight  with  him  as  a  juror  in  the  case,  or  would 
in  any  manner  stand  in  his  way  in  finding  the  value  of  the  land 
under  the  evidence.  Counsel  stated,  when  objection  was  made, 
that  this  line  of  examination  was  for  the  purpose  of  advising  his 
client  as  to  how  to  exercise  his  peremptory  challenges.  A  wide 
latitude  is  necessarily  allowed  counsel  in  examining  jurors  for  this 
purpose,  and  must,  of  necessity,  be  left  to  the  sound  discretion  of 
the  trial  court.  The  exact  situation  cannot  be  reproduced  in  cold 
type,  and  many  things  must  be  taken  into  account  by  the  trial 
court  which  cannot  be  made  of  record  or  considered  here.  Con- 
sequently, our  rule  has  been  not  to  interfere  in  such  matters  save 
where  there  has  been  a  want  of  good  faith  on  the  part  of  counsel, 
or  a  manifest  abuse  of  discretion  on  the  part  of  the  trial  court. 
Foley  V,  Cudahy  Co.,  119  Iowa  251,  93  N.  W.  284,  and  cases 
cited.  No  such  showing  is  made  in  this  record  as  would  justify 
Us  in  reversing  the  case  upon  this  ground. 

7.  Plaintiff  was  permitted,  over  objections  of  the  defendant, 
to  show  what  the  defendant  railway  company  had  paid  to  others 
per  acre  for  rights  of  way  over  their  land.  The  tracts  were 
not  similarly  situated  or  improved,  the  railway  did  not  cross 
them  in  the  same  way,  ^nd  the  consequential  damages  were  not 
and  could  not  have  been  the  same  in  the  several  instances ;  and 
yet  the  price  paid,  considered  with  reference  to  the  number  of 
acres  taken  in  each  case,  was  offered  as  a  test  whereby  the  jury 
mi^ht  fix  the  price  per  acre  to  be  paid  for  plaintiffs'  land.  In 
one  case  the  whole  number  of  acres  in  the  tract  was  90,  and  the 
number  of  acres  taken  6,  leaving  60  acres  on  one  side  of  the 
tract  and  approximately  20  on  the  other.  In  another  there  were 
680  acres  in  the  tract,  and  the  right  of  way  took  out  nearly  15. 
The  witness  who  gave  evidence  as  to  the  price  per  acre  paid  for 
the  land  testified  that  he  included  all  damages  done  to  the  entire 
farm.  In  another  case  the  farm  consisted  of  240  acres,  and  the 
railway  took  27.  The  railway  ran  diagonally  through  this  tract, 
leaving  land  on  either  side  thereof,  and  the  price  paid,  from 
which  the  witness  estimated  the  sum  per  acre,  included  all  dam- 
ages done  the  entire  farm.  In  the  instant  case  plaintiff  owned 
but  134  acres,  and  the  railway  took  33.67  off  from  one  corner 
thereof.    There  was  no  division  of  the  land  by  the  right  of  way, 


478      Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Simona  v.  Mason  City  &  Ft.  D.  R.  Co 

and  the  consequential  damages  were  not  the  same  as  in  the  other 
cases  referred  to.  The  overwhelming  weight  of  authority  is  to 
the  effect  that  such  testimony  as  was  given  in  this  case  as  to  the 
amounts  paid  for  other  tracts  is  inadmissible.  King  z\  R.  R.  Co., 
34  Iowa  458 ;  Cummins  v.  R.  R.,  63  Iowa  397.  19  X.  W.  268 ; 
Peoria  z\  Peoria  R.  R.,  146  111.  372,  34  N.  E.  550,  21  L.  R.  A. 
373;  Brunswick  v.  McLaren,  47  Ga.  546;  Presber>^  v,  R.  R.,  103 
Mass.  1;  Fall  River  v.  City,  110  Mass.  428;  Providence  r.  City 
(Mass.)  29  N.  E.  56;  Spokane  v,  Lieuallen  (Idaho)  29  Pac.  854 : 
Penn.  R.  R.  v,  Ziemer,  124  Pa.  560,  17  Atl.  187;  Laing  z\  R.  R., 
54  X.  J.  Law  576,  25  Atl.  409,  33  Am.  St  Rep.  682 ;  Lyon  z\  R. 
R.,  167  111.  527,  47  X.  E.  775.  Indeed,  there  are  but  two  cases 
which  seem  to  hold  to  the  contrary.  They  are  Wyman  x\  Com- 
pany, 13  Mete.  316,  which  is  fully  explained  and  limited  in  the 
Presbery  Case,  supra,  and  Langdon  v,  Xew  York  (X.  Y.)  31 
X.  E.  98.  But  the  latter  was  not  a  condemnation  case.  In 
Xew  York  the  rule  in  such  cases  is  in  accord  with  that  in  other 
states.  See  In  re  Thompson,  14  L.  R.  A.  52,  127  X.  Y.  463,  28 
X.  E.  389.  There  are  many  reasons  which  might  be  advanced 
in  support  of  this  almost,  if  not  quite,  universal  rule.  In  the 
first  place,  such  sales  are  almost  always  in  the  nature  of  a  com- 
promise. The  landowner,  on  the  one  side,  may  force  a  sale: 
and  the  railway  company,  on  the  other,  must  have  the  land,  even 
though  it  costs  more  than  its  value.  Again,  the  circumstances 
and  surroundings  are  necessarily  dissimilar,  and  the  amount  paid 
is  not  only  the  value  of  the  land  actually  taken,  but  also  the 
damages  done  to  the  entire  tract,  depending  upon  the  exigencies 
of  the  location  of  the  right  of  way,  the  number  of  acres  in  the 
estate,  and  other  facts  peculiar  to  the  particular  case.  All  inci- 
dental damages  are  included,  and  these,  of  course,  should  not  be 
taken  into  account  in  fixing  the  acreage  value  in  the  market. 
Evidence  as  to  damages  paid  in  one  case  would  certainly  not  be 
admissible  in  order  to  determine  the  damages  done  in  another; 
and  yet  this  is  what  appellee  is  contending  for  here  when  the 
matter  is  reduced  to  its  final  analysis.  Such  testimony  does  not, 
after  all,  go  the  market  value  of  the  land,  except  incidentally, 
and  it  is  not  a  reasonable  or  fair  test  of  market  value.  We 
need  not  further  elaborate  this  point.  Suffice  it  to  say  that  botli 
reason  and  authority  support  appellant's  contention.  The  evi- 
dence should  not  have  been  received,  and  its  introduction  was 
manifestly  prejudicial. 

8.  The  defendant  contemplated  the  construction  of  an  overhead 
bridge  crossing  a  highway  which  ran  along  one  side  of  plaintiff's 
land.  This  was  for  the  purpose  of  getting  over  another  railway 
track.  Plaintiff  was  'permitted  over  defendant's  objections  to 
testify  that  access  to  the  town  of  Carroll  was  interfered  with  bv 
this  overhead  bridge.  Other  witnesses  testified  that  in  estimating 
plaintiff's  damages  they  took  into  account  this  overhead  structure, 
because  it  made  the  highway  dangerous,  and  would  frighten 
teams.  This  evidence  was  clearlv  inadmissible.  Flemins^  v,  R. 
R.,  34  Iowa  353  :  Gear  v.  R.  R.,  43  Iowa  83 ;  Watts  v.  R.  R.  f  W. 
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Va.)  19  S.  E.  521,  23  L.  R.  A.  674,  45  Am.  St.  Rep.  894.  It  is 
contended  by  appellee  that  the  trial  court  cured  this  error  in  an 
instruction  in  which  it  told  the  jury  that  plaintiff  could  not  re- 
cover for  any  inconvenience  which  affected  the  public  generally, 
as  well  as  the  owner,  and  that  being  obliged  to  drive  under  the 
overhead  crossing  was  such  an  inconvenience.  We  doubt  if  this 
sufficiently  cured  the  error  in  the  admission  of  the  testimony ; 
for  it  did  not  cover  all  the  matters  to  which  the  witnesses  had 
referred — for  instance,  the  frightening  of  teams.  Enough  has 
been  said  to  indicate  that  upon  a  retrial  this  testimony  should 
not  be  received. 

9.  In  the  seventh  instruction  the  trial  court  told  the  jury  that  it 
was  proper  for  them  to  take  into  account  every  element  of  annoy- 
ance and  disadvantage  resulting  from  the  construction  of  the 
railroad  which  would  influence  an  intending  purchaser  in  making 
an  estimate  of  the  market  value  of  plaintiff's  property.  This,  we 
think,  was  error,  in  that  it  led  the  jurors  into  an  unlimited  field 
of  conjecture  and  speculation.  It  furnishes  no  rule,  for  the  as- 
sessment of  damages,  and  gives  no  certain  test  for  ascertaining 
the  market  value.  It  left  the  matter  open  to  the  caprices  and 
whims  of  each  individual  juror.  Jennison  v.  Gray,  29  Iowa  537, 
lends   support   to   this    view. 

10.  Instruction  No.  17  reads  as  foliows :  "You  are  instructed 
that  witnesses  who  are  engaged  in  farming  in  the  neighborhood 
of  the  land  in  dispute,  and  who  are  farmers  by  occupation^  is  a 
question  which  you  may  consider,  and  whether  they  have  a  better 
opportunity,  from  their  occupation,  of  estimating  the  injury  and 
inconvenience  occasioned  to  his  farm  by  the  construction  of  this 
road  than  men  engaged  in  other  occupations,  is  for  you  to  con- 
sider." Unfortunately  for  this  instruction,  most,  if  not  all,  of 
plaintiff's  witnesses  were  farmers  living  near  the  land,  and  few, 
if  any,  of  the  defendant's  were  of  that  occupation.  That  it  is 
error  for  a  court  to  thus  single  out  a  class  of  witnesses  or  of 
testimony,  and  give  the  jury  an  opportunity  to  magnify  its  or 
their  importance,  is  fundamental.  Bever  i\  Spangler,  93  Iowa 
576,  61  X.  W.  1072:  Carroll  v,  R.  R.  (Iowa)  84  N.  W.  1035. 
The  instruction  should  not  have  been  given.  Thereunder  a  jury 
might  yer>'  well  have  felt  justified  in  giving  more  weight  to 
the  testimony  of  a  farmer  as  to  values,  simply  because  of  his 
occupation  or  residence,  than  to  that  of  another  witness  not  of 
that  occupation,  although  the  latter  may  have  had  more  or  better 
knowledge  of  the  subject  than  the  forrner.  It  is  always  danger- 
ous to  give  such  instructions,  and  that  in  this  case  it'  may  have 
been  exceedingly  prejudicial  to  the  defendant  is  not  open  to 
debate. 

For  the  errors  pointed  out,  the  judgment  must  be  and  it  is  re- 
versed. 
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(Supreme  Court  of  Washington,  March  29,  1905.) 

[80  Pac.  Rep.  305.] 

Streets — Vacation. — The  vacation  of  a  street  by  a  city  will  not  be 
disturbed  by  the  courts  unless  an  abuse  of  discretion  is  shown. 

Railroad — Occupation  of  Street — Nuisance — Injunction. — In  an  ac- 
tion by  the  owner  of  property  abutting  on  a  street  to  restrain  the 
operation  of  a  railroad  therein  and  for  damages,  there  was  no  error 
in  striking  interrogatories  relating  to  the  original  authority  by  which 
the  road  occupied  the  street;  the  fact  having  been  known  to  plaintiff 
that  defendant  had  for  many  years  occupied  the  street,  and  he  not 
being  entitled  to  invoke  the  method  of  original  occupancy  by  defend- 
ant as  a  ground  for  abating  the  operation  of  the  road,  on  the  theory 
that  it  was  a  nuisance. 

Pleading — Amended  Answer — Vacation  of  Street. — Where,  in  an 
action  by  the  owner  of  property  to  restrain  the  operation  of  a  rail- 
road, and  for  damages,  the  complaint  alleged  that  the  road  was  op- 
erated in  a  public  street  on  which  plaintiff's  property  abutted,  which 
was  denied  by  the  answer,  it  was  not  error  to  permit  defendant  to 
file  an  amended  answer  at  the  time  the  cause  was  called  for  trial, 
whereby    an    ordinance    vacating   the    street    was    pleaded. 

Railroad  —  Occupation  of  Street  —  Ejectment  —  EstoppcL*  —  An 
owner  of  land,  who,  without  protest,  sees  a  railroad  constructed 
thereon,  is  estopped  thereafter  to  maintain  ejectment,  or  a  suit  to 
enjoin  the  operation  of  the  road;  his  remedy  being  limited  to  an 
action  for  damages. 

Rights  of  Grantee.f — The  right  of  action  for  the  damages  accruing 
to  a  landowner  because  of  the  construction  of  a  railroad  over  his  land 
belongs  to  him  personally,  and  his  grantee  takes  the  land  subject 
to  the  burden. 

Railroads — Occupation  of  Land — Damages — Subsequent  Additional 
Use. — Where,  at  the  time  one  purchased  land,  it  was  occupied  by  a 
railroad  track,  the  fact  that  subsequent  to  the  purchase  the  trains  be- 
came heavier,  and  that  the  track  was  changed  from  narrow  to  standard 
gauge,  did  not  entitle  the  landowner  to  damages. 

Appeal  from  Superior  Court,  King  County;  George  A.  Joiner, 
Judge. 

Suit  by  Frederick  Kakeldy  against  the  Columbia  &  Puget 
Sound  Railroad  Company.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.     Affirmed. 

//.  £.  Foster,  for  appellant. 

C  //.  Parr  ell  and  Piles,  Domuorth  &  Howe,  for  respondent. 

Hadley,  J.  This  action  was  brought  to  enjoin  the  defendant 
from  operating  its  trains  upon  its  railway  track  along  what  is 
alleged  to  be  a  portion  of  Eighth  Avenue  South,  in  the  city  of 
Seattle.     It  is  averred  that  said  avenue  is  a  public  street,  and  that 

*See  notes  1  Am.  &  Eng.  R.  Gas.,  N.  S.,  66,  et  seq.;  note  6  Am.  & 
Eng.  R.  Cas.,  N.  S..  500;  Roberts  v.  Northern  Pac.  R.  Co.,  158  U.  S.  1, 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  106;  Hendrix  v.  Southern  Ry.  Co.  (Ala.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.  272;  note  appended  to  Chicago,  B.  &  Q. 
R.  Co.  V.  Englehart  (Neb.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  404. 

tSee  Chiccigo,  B.  &  Q.  R.  Co.  v.  Englehart  (Neb.),  15  Am.  &  Eni? 
R.  Cas.,  N.  S:,  404.  *^ 
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a  lot  owned  by  the  plaintiff  abuts  thereon,  and,  further,  that  a  part 
of  the  objectionable  place  of  operation  is  upon  a  portion  of  plain- 
tiff's  lot.  It  is  alleged  that  the  defendant  unlawfully  and  without 
right  or  authority  has  constructed  and  is  operating  its  road  at 
said  place ;  thereby  obstructing  the  plaintiff's  access  to  his  prem- 
ises, and  otherwise  damaging  his  property.  In  addition  to  an  in- 
junction, he  demands  damages.  The  amended  answer  alleges 
that  more  than  20  years  prior  to  the  commencement  of  the  action 
the  defendant  and  its  predecessors  entered  into  the  adverse  pos- 
session of  the  premises  described  in  the  complaint  as  now 
occupied  by  the  defendant,  constructed  a  railroad  thereon,  and 
ever  since  said  time  have  been  in  the  actual,  open,  and  notorious 
possession  thereof ;  that,  if  the  plaintiff  ever  acquired  title  to  any 
part  of  the  lot  described  in  the  complaint,  it  was  acquired  by 
purchase  after  the  construction  of  said  railroad,  and  with  full 
knowledge  at  the  time  he  so  acquired  it  that  the  defendant  was  in 
p(  ssession  of  the  land  occupied  by  its  track  and  roadbed,  and  was 
encraged  in  operating  its  road  at  said  place ;  that  for  more  than  10 
>ears  the  plaintiff  stood  by  and  saw  defendant  operate  and  im- 
prove its  railway,  and  made  no  protest  against  its  doing  so,  by 
reason  of  which  he  is  now  estopped  from  maintaining  the  action- 
It  is  further  averred  that  by  ordinance  of  the  city  of  Seattle 
passed  June  15.  1886,  and  published  the  following  day.  the  citv 
vacated  that  portion  of  said  street  upon  which  the  plaintiff's 
property  abuts,  and  that,  if  the  plaintiff  ever  acquired  title  to  any 
part  of  the  lot,  it  was  acquired  by  purchase  long  after  the  enact- 
ment of  said  ordinance.  The  cause  was  tried  by  the  court 
without  a  jury,  resulting  in  a  judgment  denying  an  injunction 
and  dismissing  the  action.     The  plaintiff  has  appealed. 

It  is  first  urged  that  the  court  erred  in  overruling  the  appel- 
lant's demurrer  to  the  second  and  third  defenses  of  respondcMit's 
answer.  It  is  argued  that  the  averments  of  the  answer  show 
that  the  railroad  and  its  operation  constitute  a  public  nuisance, 
in  that  it  is  not  made  to  appear  that  the  respondent  has  at  any  time 
been  authorized  to  use  the  street  Schwede  7'.  Hemrich'lJros 
Brewing  Co.,  29  Wash.  21,  69  Pac.  362.  is  cited  as  authoritv  for 
this  contention.  That  case  is  unlike  the  one  at  bar  in  important 
particulars.  In  the  case  at  bar  the  respondent  is  a  quasi  public 
corporation — a  common  carrier,  possessing  the  power  of  eminent 
domain.  Its  railroad  was  built  and  in  operation  before  appellant 
purchased  his  property.  He  purchased  the  property  with  knowl- 
edge of  the  existence  and  operation  of  the  railroad ;  stood  by  and 
^aw  It  operated  and  improved,  without  objection;  and  then,' after 
the  lapse  of  years,  brought  this  suit  to  enjoin  its  operation.  In 
the  Schwede  Case  the  plaintiff  brought  the  suit  against  a  private 
coq^oration.  not  shown  to  possess  the  power*  of  eminent  domain, 
to  enjoin  the  threatened  construction  of  a  private  railroad  spur  in 
^vhat  the  court  found  was  a  public  street.  In  the  case  at  bar 
the  place  where  respondent's  railroad  was  constructed  is  not  a 
pimhc  street,  if,  as  the  answer  alleges,  it  has  been  vacated.     Other 
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authorities  cited  by  appellant  relate  to  locations  admittedly  in 
public  streets.  It  is  contended  that  the  city  had  no  authority  to 
vacatfe  the  street  and  deprive  an  abutting  property  owner  of  access 
to  his  property.  Appellant  was  not  at  that  time  an  abutting 
owner  The  question  whether  the  street  should  be  vacated,  or 
not  was  one  for  legislative  decision,  resting  with  the  city  council. 
Discretion  in  the  premises  was  vested  in  the  council,  and,  unless 
that  discretion  was  abused,  the  courts  will  not  interfere.  Uhott 
on  Roads  &  Streets  (2d  Ed.)  §  879.  For  aught  that  appears,  the 
then  abutting  owners  may  have  requested  the  city  to  vacate  Uie 
street.  We  think  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  answer.  /  .     . 

Error  is  urged  upon  the  act  of  the  court  in  striking  certain  m« 
terrogatories  submitted  by  appellant  for  respondent  to  answer. 
They  related  chiefty  to  the  original  authority  by  which  respond^ 
ent  occupied  the  place  mentioned  with  its  railroad.  We  think 
no  prejudicial  error  resulted  from  striking  the  interrogatories. 
The  fact  was  already  known  to  appellant  that  respondent  had  for 
many  years  occupied  the  ground  for  the  operation  of  a  railroad 
as  a  common  carrier.  It  was  therefore  under  duties  and  obliga- 
tions to  the  public  to  continue  the  operation,  and  those  duties  it 
could  neither  evade  nor  discontinue.  State  ex  rel.  Grinsfelder  v. 
Spokane  Street  Ry.  Co.,  19  Wash.  518,  53  Pac.  719,  41  L.  R.  A. 
515,  67  Am.  St.  Rep.  739.  Appellant  cannot,  therefore,  invoke 
the  method  of  original  occupancy  by  respondent  as  a  ground  f  of 
abating  the  operation  of  the  road  on  die  theory  that  it  is  a 

nuisance. 

It  is  assigned  that  the  court  erred  in  permitting  respondent  to 
file  an  amended  answer  at  the  time  the  cause  was  called  for  trial. 
The  modification  of  the  original  answer  consisted  in  pleading  the 
ordinance  vacating  the  street.  The  complaint  alleged  that  it  was 
a  public  street,  and  the  original  answer  denied  this.  The  burden 
of  proving  that  it  was  a  public  street  was  therefore  upon  appel- 
lant, and  we  are  unable  to  see  that  he  was  surprised  or  prejudiced 
by  the  introduction  in  the  pleadings  of  matter  which  was  of  public 
record,  and  of  which  he  was  required  to  take  notice  when  he 
alleged  that  the  place  was  a  public  street.  In  any  event,  the 
record  discloses  no  such  showing  as  convinces  us  that  the  court 
abused  its  discretion  in  permitting  the  amendment. 

The  principal  contention  is  that  the  court  erred  in  refusing  to 
grant  the  injunctive  relief  and  damages  asked.  The  evidence 
establishes  that  an  ordinance  of  the  city  council,  regularly  passed 
in  1886,  declared  the  street  at  said  place  vacated.  Appellant  pur- 
chased the  property  more  than  one  year  after  the  ordinance  of 
vacation  was  in  eflFect,  and  long  after  the  location  and  construc- 
tion of  the  railroad.  The  deeds  under  which  he  claims  title  are 
in  evidence.  They  contain  no  transfer  to  him  of  any  right  of  ac- 
tion which  his  grantor  may  have  had  against  the  railroad  com- 
pany, if  he  had  any  such.  An  owner  of  land,  who  stands  by  and 
without  protest  sees  a  railroad  constructed  thereon,  is  estopped 
thereafter  to  maintain  an  action  in  ejectment  or  a  suit  for  injunc- 
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tion  to  prevent  the  operation  of  the  road.     His  remedy  is  limited 
to  an  action   for  damages   for  his  compensation.     Roberts   v. 
X.  P.  R.  Co.,  158  U.  S.  I,  IS  Sup.  Ct  756,  39  L.  Ed.  873 ;  Mc- 
Aulav  v.  Western  Vermont  R.  Co.,  33  Vt.  311,  78  Am  Dec.  627; 
Provolt  V.  C,  R.  I.  &  P.  R.  Co.,  57  Mo.  256;  Dodd  v.  St.  Louis  & 
H.  Ry.  Co.,  108  Mo.  581,  18  S.  W.  1117.     The  right  of  action 
for  the  damages  in  such  a  case  belongs  to  him  who  was  the  land- 
owner at  the  time  the  railroad  company  took  possession  and 
constructed  its  road,  and  his  grantee  takes  the  land  subject  to 
the  burden  of  the  railroad.     Such  damages,  being  in  the  nature 
of  a  compensation  for  trespass,  constitute  a  personal  claim  in 
favor  of  the  owner  at  the  time  the  injury  occurred,  and  they  do 
not  run  with  the  land.     Roberts  v,  N.  P.  R.  Co.,  supra ;  McFad- 
den  V.  Johnson,  72  Pa.  335,  13  Am.  Rep.  681 ;  C,  B.  &  Q.  R.  Co. 
r.  Englehart  (Neb.)  77  N.  W.  1092;  Maffet  v,  Quine  (C.  C.)  93 
Fed.  347;  N.  P.  R.  R.  Co.  v.  Murray,  87  Fed.  648,  31  C.  C.  A. 
183.    "It  is  well  settled  that  where  a  railroad  company,  having 
the  power  of  eminent  domain,  has  entered  into  actual  possession 
of  land  necessary  for  its  corporate  purposes,  whether  with  or 
without  the  consent  of  the  owner  of  such  lands,  a  subsequent 
vendee  of  the  latter  takes  the  land  subject  to  the  burthen  of  the 
railroad;  and  the  right  to  payment  from  the  railroad  company, 
if  it  entered  by  virtue  of  an  agreement  to  pay,  or  to  damages,  if 
the  entry  was  unauthorized,  belongs  to  the  owner  at  the  time  the 
railroad  company  took  possession."    Roberts  v.  N.  P.  R.  Co., 
supra,  at  page  10  of  158  U.  S.,  page  758  of  15  Sup.  Ct.  (39  L. 
Ed.  873).     A  similar  question  was  considered  in  Schuylkill  &  S. 
Nav.  V.  Decker  (Pa.)  2  Watts  343.    The  court  said:   "To  the 
parties  proposed  to  be  made  defendants  it  is  a  decisive  objection 
that  they  have  not  a  title  to  the  damages,  which,  being  in  com- 
pensation of  an  injury  in  the  nature  of  a  trespass,  could  not 
pass  by  a  conveyance  of  the  land."     It  follows  that,  even  if  a  right 
to  damages  ever  existed  here  in  favor  of  the  original  owner, 
the  appellant  cannot  recover,  since  he  is  not  the  assignee  of  such 
right  of  action.     The  court  also  found  that  the  operation  of  the 
road  is  now  substantially  as  it  was  when  appellant  purchased  his 
lot,  except  that  the  trains  are  heavier,  and  that  the  track  has  been 
changed  from  narrow  to  standard  gauge.     It  was  also  found 
that,  in  standardizing  the  road,  no  more  land  was  occupied  than 
before,  for  the  reason  that  the  rails  were  simply  spread  upon  the 
same  ties.    These  findings  are  justified  by  the  evidence.     We 
therefore  think  appellant  has  not  shown  any  right  of  action  in 
his  favor. 
The  judgment  is  affirmed. 

Mount,  C.  J.,  and  FuttERTON  and  Dunbar,.  JJ.,  concur. 
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Louisville  Ry.  Co.  v,  Hoskins'  Adm'r, 

(Court  of  Appeals  of  Kentucky,  Oct.  5,  1905.) 

[88  S.  W.  Rep.  1087.] 

Street  Railroads — Collisions  with  Cars — Injuries  to  Traveler — Con- 
tributory Negligence.* — Where  there  was  contributory  negligence  on 
the  part  of  a  traveler  injured  in  a  collision  with  a  street  car,  there 
can  be  no  recovery  unless  his  peril  was,  or  could  by  ordinary  care 
have  been,  discovered  by  the  servants  in  charge  of  the  car,  and  the 
injury  avoided  by  the  exercise  of  ordinary  care. 

Same — Instructions. — An  instruction,  in  an  action  against  a  street 
railroad  company  for  injuries  to  a  traveler  by  collision  with  a  street 
car,  that  if  the  injury,  though  occasioned  by  contributory  negligence, 
could  have  been  avoided  by  the  motorman  by  the  exercise  of  ordinary 
care,  plaintiff  is  entitled  to  recover,  is  erroneous,  because  it  eliminates 
the  question  whether  the  motorman  knew,  or  might  by  exercise  of 
ordinary  care  have  known,  of  the  traveler's  peril. 

Trial — Death  by  Wrongful  Act — Instructions. — An  instruction,  in 
an  action  for  death  by  WTongful  act,  that  in  considering  the  damages 
the  jury  might  consider  the  amount  that  decedent  was  earning  prior 
to  his  death  and  all  circumstances  touching  his  capacity  to  earn,  was 
erroneous,  as  giving  prominence  to  certain  evidence  in  the  case. 

Street  Railroads  —  Injury  to  Traveler — Evidence — Instructions. — 
Where,  in  an  action  against  a  street  railway  company  for  the  death  of 
a  traveler  by  collision  with  a  street  car,  defendant's  evidence  showed 
that  the  car  was  close  to  the  wagon  in  which  decedent  was  riding 
while  it  was  on  the  side  of  the  car  track,  that  the  driver  turned  on 
the  track,  and  that  is  was  impossible  for  the  motorman  to  prevent 
the  collision,  the  refusal  to  charge  that  the  motorman  was  under  no 
obligation  to  stop  his  car  as  long  as  the  wagon  was  in  a  place  of 
safety,  and  that  he  had  a  right  to  presume  that  the  wagon  would 
remain  in  a  place  of  safety  until  some  indication  was  given  that  it 
would  get  into  a  place  of  danger,  and  that  if  the  motorman  used  ordi- 
nary care  to  prevent  the  collision  as  soon  as  he  discovered,  or  could 
have  discovered  by  ordinary  care,  that  plaintiff  was  in  peril,  plaintiff 
could  not  recover,  was  erroneous. 

Evidence — Experiments.t — In  an  action  against  a  street  railway 
company  for  the  death  of  a  traveler  in  a  collision  with  a  car,  evidence 
of  experiments  made  with  another  horse  than  that  driven  at  the  time 
of  the  accident,  for  the  purpose  of  determining  the  time  it  took  to 
turn  and  cross  the  tracks,  was  inadmissible. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  First  Division. 

Action  by  John  Hoskins*  administrator  against  the  Louisville 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Fairleigh,  Straus  &  Fairleigh,  Kohn,  Baird  &  Spindle,  and  R. 
L.  Greene,  for  appellant. 

Augustus  E.  Wilson  and  John  R.  Watts,  for  appellee. 

*For  the  authorities  in  this  series  on  the  question  of  the  combined 
effect  of  contributory  negligence  and  negligence  "after  the  discovery 
of  the  injured  person's  peril,  see  foot-notes  appended  to  St.  Louis, 
etc.,  Ry.  Co.  v,  Evans  (Ark.),  16  R.  R.  R.  788,  39  Am.  &  Eng.  R.  Cas., 
N.   S.,  788. 

tSee  note  at  end  of  case. 
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HoBSON,  C.  J.  John  Hoskins  was  a  contracting  painter  in 
Louisville.  On  October  23,  1901,  he  was  in  an  express  wa^on, 
which  was  hired  by  him  and  driven  by  a  man  named  Veith.  They 
went  out  Fourth  street  to  a  house  near  Breckinridge,  and  there 
delivered  some  paints.  The  horse  was  headed  south  when  they 
got  in  the  wagon.  Veith  then  asked  Hoskins  where  he  wanted  to 
go  next.  Hoskins  said  to  Eleventh  and  Maple  streets,  and  Veith 
replied  then  that  they  would  turn  around  and  go  down  Broad- 
way. At  this  point  they  looked  back  to  see  if  a  street  car  was 
coming,  and  saw  a  car  at  the  York  street  crossing,  or  about  there. 
Veith,  thinking  that  he  had  time  enough  to  turn  around  and  keep 
out  of  the  way  of  the  car,  which  was  coming  south  toward  them, 
turned  his  horse  around ;  but  just  as  the  hind  wheel  of  the  wagon 
was  leaving  the  street  car  track  it  was  struck  by  the  car.  The 
wagon  was  knocked  over,  the  horse  took  fright  and  ran  off,  and 
Hoskins  fell  out  and  was  killed.  This  is  about  the  sum  of  the  evi- 
dence for  the  plaintiff,  except  that  it  also  tends  to  show  that  no 
signal  was  given  of  the  approach  of  the  car  and  that  the  irons 
of  the  wagon  were  so  bent  as  to  show  that  the  car  was  running 
with  great  force.  On  the  other  hand,  the  testimony  on  behalf  of 
the  street  car  company,  including  some  of  the  passengers  on  the 
car,  is  to  the  effect  that  the  car  was  quite  close  to  the  wagon, 
which  was  on  the  side  of  the  street  car  track,  before  Veith  made 
any  effort  to  turn  his  horse  around,  and  that  when  he  turned 
around  upon  the  track  it  was  impossible  to  prevent  the  collision, 
although  the  motorman  sounded  his  gong,  applied  his  brakes, 
and  put  on  sand  immediately.  It  is  evident  from  the  proof  that 
both  Veith  and  Hoskins  were  aware  of  the  approach  of  the  car, 
and  that  the  motorman  had  no  reason  to  apprehend  any  danger 
to  the  wagon  until  Veith  turned  his  horse  with  the  view  of  going 
hack  to  Broadway.  On  the  first  trial  of  the  case  the  jury  failed 
to  agjee.  On  the  second  trial  they  found  a  verdict  for  the  plain- 
tiff in  the  sum  of  $5,000,  and  the  railway  company  appeals. 

The  court  instructed  the  jury  as  follows : 

"(1)  It  is  the  duty  of  the  defendant's  motorman,  when  running 
the  defendant's  cars  through  the  streets  of  the  city  of  Louisville, 
to  keep  a  lookout  ahead,  to  keep  the  cars  under  reasonable  con- 
trol, and  to  exercise  ordinary  care  to  prevent  injury  to  other 
people  who  may  be  using  the  street,  and  if  there  is  a  person  or 
vehicle  likely  to  be  imperiled  from  the  car,  to  give  timely  notice 
of  the  approach  of  the  car  by  the  usual  and  ordinary  signal ;  and 
if  you  shall  believe  from  the  evidence  that  at  the  time  mentioned 
in  the  petition  the  motorman,  in  charge  of  the  car  which  collided 
^ith  the  wagon  on  which  Mr.  Hoskins  was.  failed  to  exercise  anv 
of  those  duties,  and  by  reason  of  such  failure  the  car  collided  with 
the  wagon,  and  Mr.  Hoskins  was  thrown  from  it.  and  his  death 
resulted  therefrom,  then  the  law  is  for  the  plaintiff,  and  vou 
should  so  find,  unless  you  shall  believe  from  the  evidence  that 
Mr.  Hoskins  or  the  driver  in  charge  of  the  wagon  was  negligent, 
and  thereby  helped  to  cause  or  bring  about  the  collision  and  con- 
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sequent  injury,  and  but  for  which  negligence  upon  the  part  of 
Mr.  Hoskins  or  the  driver  in  charge  of  the  wagon,  if  any  there 
was,  the  injury  would  not  have  occurred. 

"(2)  But  if  you  shall  believe  from  the  evidence  that  the  motor- 
man  in  charge  of  the  car  observed  those  duties  of  which  I  have 
spoken  to  you,  then  the  law  is  for  the  defendant,  and  you  should 
so  find,  notwithstanding  the  injury  'which  occurred  to  Mr.  Hos- 
kins ;  or  if  you  shall  believe  from  the  evidence  that  the  driver  of 
the  wagon  or  Mr.  Hoskins  was  negligent,  and  thereby  helped  to 
cause  or  bring  about  the  injury  which  resulted  to  Mr.  Hoskins,. 
and  that  he  would  not  have  been  injured  but  for  such  contribu- 
tory negligence,  if  any  there  was,  then  the  law  is  for  the  defend- 
ant, and  you  should  so  find,  unless  you  shall  believe  from  the  evi- 
dence that,  when  the  wagon  became  imperiled  from  the  car,  the 
motorman  could  by  the  exercise  of  ordinary  care  have  stopped 
the  car,  if  necessary,  and  have  prevented  the  collision.  If  such 
was  the  fact,  the  law  is  for  the  plaintiff. 

"(3)  It  was  the  duty  of  Mr.  Hoskins  and  the  driver  of  the 
wagon,  when  he  turned  to  cross  the  street,  to  exercise  ordinar>^ 
care  for  the  protection  of  themselves,  and  if  either  of  them  failed 
to  exercise  that  degree  of  care,  and  thereby  helped  to  cause  or 
bring  about  the  injury  complained  of  in  this  action  to  Mr.  Hos- 
kins, and  the  injury  would  not  have  occurred  but  for  the  failure 
to  exercise  ordinary  care,  either  by  Mr.  Hoskins  or  by  the  driver, 
then  the  law  is  for  the  defendant,  and  you  should  so  find,  unless 
you  shall  believe  from  the  evidence  that,  when  the  wagon  became 
imperiled  from  the  car,  the  motorman  could  by  the  exercise  of 
ordinary  care  have  stopped  the  car,  if  necessary,  and  have  pre- 
vented the  collision,  as  mentioned  in  instruction  No.  2. 

"(4)  If  you  find  for  the  plaintiff,  you  should  find  in  such  sum 
as  will  reasonably  and  fairly  compensate  the  estate  of  Mr.  Hos- 
kins for  the  destruction  of  his  power  to  earn  money,  not  exceed- 
ing the  sum  of  $50,000,  the  amount  claimed  in  the  petition :  and 
in  that  connection  you  may  consider  the  amount  that  Mr.  Hos- 
kins was  earning,  if  any,  as  shown  by  the  evidence,  immediately 
prior  to  his  death,  and  all  the  other  circumstances  shown  by  the 
evidence  touching  his  capacity  to  earn  money.  If  you  find  for 
the  defendant,  you  will  simply  say  so,  and  no  more." 

The  defendant  asked  the  court  to  give  the  jury  the  following 
instruction,  which  was  refused: 

"(5a)  The  defendant's  motorman  was  under  no  obligation  to 
stop  his  car  or  to  check  its  speed,  if  it  was  not  going  at  an  unrea- 
sonable speed,  as  long  as  the  wagon  in  which  the  plaintiff's  dece- 
dent was  riding  was  in  a  place  of  safety  from  the  approaching 
car,  and  the  said  motorman  had  the  right  to  presume  that  the  said 
wagon  would  remain  in  a  place  of  safety  until  by  its  movement 
some  indication  was  given  that  it  would  leave  its  place  of  safety 
and  get  into  a  place  of  danger  from  the  approaching  car.  And  if 
the  jury  believe  from  the  evidence  that  the  said  car  was  not  going 
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at  an  unreasonable  rate  of  speed  at  the  said  time  and  place,  and 
that  the  defendant's  motorman  used  ordinary  care  to  check  the 
car  and  prevent  the  collision  as  soon  as  he  discovered,  or  could 
by  the  exercise  of  ordinary  care  have  discovered  that  the  said 
wagon  was  in  danger  from  the  approaching  car,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so  find." 

The  rule  is  in  cases  of  this  sort  that  if  there  is  contributory 
negligence  on  the  part  of  the  plaintiff  then  there  can  be  no  re- 
covery, unless  his  peril  was  discovered,  or  could  by  ordinary  care 
have  been  discovered,  and  after  this  the  injury  to  him  might  have 
been  avoided  by  the  exercise  of  ordinary  care.  The  second  and 
third  instructions  do  not  properly  conform  to  the  rule,  as  they 
eliminate  from  the  consideration  of  the  jury  the  question  whether 
the  motorman  knew  of  the  peril  of  the  wagon,  or  might  by  the 
exercise  of  ordinary  care  have  known  it.  The  latter  part  of  the 
fourth  instruction,  following  the  words  "amount  claimed  in  the 
petition,"  should  have  been  omitted,  as  these  only  served  to  give 
prominence  to  certain  evidence  in  the  case.  Instruction  5a, 
asked  by  the  defendant,  presented  its  side  of  the  case,  which  was 
not  aptlv  presented  by  either  of  the  instructions  given  by  the 
court.  This  instruction  should  have  been  given.  The  uncontra- 
dicted proof  for  the  defendant  showed  that  the  car  stopped  within 
10  feet  after  it  struck  the  wagon,  that  its  regular  stopping  place 
was  only  15  feet  further  south,  and  that  the  signal  for  it  to  stop 
at  this  point  had  been  given  when  the  car  left  York  street.  We 
think  it  evident  from  all  the  proof  that  the  car  was  slowing  down 
to  stop  when  it  struck  the  wagon. 

The  plaintiff  proved  by  Veith  and  two  other  witnesses  that  they 
took  a  different  horse  to  the  spot  with  a  similar  wagon  not  long 
before  the  trial,  and  that,  driving  at  the  same  rate,  it  took  only  9 
seconds  to  make  the  turn  and  clear  the  street  car  tracks.  They 
also  proved  that  it  took  the  street  car  14  seconds  to  run  from 
York  street  to  that  point.  The  evidence  as  to  how  long  it  took 
the  street  car  to  run  from  York  street  to  that  point  was  properly 
admitted;  but  the  experiments  which  they  made  with  another 
horse  on  the  same  ground  should  not  have  been  admitted,  for 
horses  differ  very  much  in  speed.  The  horse  driven  when  the  ac- 
cident occurred  was  12  years  old.  The  plaintiff  may  be  allowed 
to  show  at  what  gait  Veith  was  driving  at  the  time  of  the  ac- 
cident, how  far  he  had  to  go  in  making  the  turn  and  clearing  the 
street  car  tracks,  and  how  long  it  will  take  a  similar  wagon  at  this 
s:ait  to  go  this  distance ;  but  experiments  made  on  the  same  ground 
with  a  different  horse  should  not  be  admitted,  for  it  is  very  evident 
that,  if  Veith  had  had  a  quarter  of  a  second  more,  he  would  have 
cleared  the  street  car  track,  and  this  difference  would  be  made 
by  a  quick  horse  when  he  was  not  perceptibly  traveling  faster  than 
the  other  horse. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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NOTB. 

BVIDBNOB  OF  SUBSEQUENT  EXPERIMENTS— 

ADMISSIBILITY. 

A.  General  Rule. 

B.  Illustrations  of  General  Rule. 

C.  To   Explain  or   Corroborate   Expert  Testimony. 

D.  Materiality. 

E.  Similarity  of  Conditions. 

F.  Discretion   of  Trial   Court. 

G.  Experiments  Made   Ex  Parte. 

H.  Experiments  Made  without  Notice  to  Other  Party. 
I.  Where  Experiments  May  Be  Made. 

Paucity  of  Authorities. — In  view  of  the  great  number  of  cases 
comparatively  speaking,  in  which  such  evidence  has  been  offered  in 
the  trial,  court,  it  seems  remarkable  how  seldom  the  question  of  its 
admissibility  has  been  reviewed  by  the  higher  courts. 

A.   GENERAL  RULE. 

According  to  the  overwhelming  weight  of  authority,  such  evidence 
is,  as  a  general  rule,  admissible,  if  the  experiments  were  properly 
made. 

Objections — Remoteness  in  Time — Not  Proper  Subject  of  Expert 
or  Opinion  Evidence — Not  Impeaching  Evidence — Hearsay. — It  can 
not  be  held  that  experimental  evidence  is  not  admissible  on  any 
ground;  nor  is  it  objectionable  merely  because  remote  in  time,  or 
because  not  a  proper  subject  of  expert  or  opinion  evidence,  or  be- 
cause not  impeaching  evidence,  or  as  being  hearsay.  So  held  in 
People  V.  Woon  Tuck  Wo,  120  Cal.  294,  52  Pac.  833. 

United  States.— United  States  v.  Ball,  162  U.  S.  662;  Osborne  v. 
City  of  Detroit,  32  Fed.  36. 

California.— People  v.  Phelan,  123  Cal.  551,  56  Pac.  424;  People  v, 
Woon  Tuck  Wo,  120   Cal.   294,  52   Pac.  833. 

Illinois.— Chicago  &  A.  R.  Co.  v.  Legg,  32  111.  App.  218;  Chicago  & 
A.  R.  R.  Co.  V.  Dillon,  24  111.  App.  207;  Illinois  Cent.  R.  Co.  v. 
Burns,  32  111,  App.  19G;  Joliet  &  Eastern  Ry.  Co.  v.  Reese,  70  111.  App. 
463;  Pennsylvania  Co.  v.  Boylan,  104  111.  595;  Pennsylvania  Coal  Co. 
V.  Kelly,  156  111.  9,  40  N.  E.  938;  Tudor  Iron  Works  v.  Weber,  31  111. 
App.  306  (affirmed  in  129  111.  536,  21  N.  E.  1078);  Woebel  Leather  Co. 
V.  Thomas,  68  111.  App.  394. 

Indiana. — Chicago  St.  L.,  etc.,  R.  Co.  v.  Champion  (Ind.),  32  N.  E. 
874;  Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind.  168,  31  N.  E.  564. 

Iowa.— Burg  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  90  Iowa  106,  57  N.  W. 
680;  Farmers  &  Merchants'  Bank  v.  Young,  36  Iowa  45;  Nosier  v. 
Chicago,  B.  &  Q.  Ry.  Co.,  73  Iowa  268,  34  N.  W.  850. 

Kansas. — Missouri  Pac.  Ry.  Co.  v.  Moffatt,  56  Kan.  667,  44  Pac.  607; 
Ort  V.   Fowler,  31   Kan.   478,  2  Pac.  580. 

Maryland. — Gambrill  v.  Schooley,  95  Md.  262. 

Massachusetts. — Eidt  v.  Cutter,  127  Mass.  522. 

Michigan. — Cash  Register  Co.  v.  Blumenthal,  85  Mich.  464,  48  N. 
W.  622;  People  v.  Morrigan,  29  Mich.  5;  People  v.  Thompson,  122 
Mich.   411. 

Minnesota. — Beckett  v.  Northwestern  Masonic  Assn.,  67  Minn.  298, 
69  N.  W.  923;  Hatfield  v.  St.  Paul  &  Duluth  R.  Co.,  33  Minn.  130,  22 
N.  W.  176. 

Missouri. — State  v.  Murphy,  118  Mo.  7,  25  S.  W.  95. 

New  Hampshire.— Whitcher  v.  Boston  &  M.  R.  Co.  (N.  H.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S..  540,  46  Atl.  740. 

New  York.— Dryer  v.  Broom,  52  Hun.  (N.  Y.),  321;  Gilbert  v.  Third 
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Ave.  R.  Co.  (X.  Y.),  22  J.  &  S.  270,  8  N.  Y.  S.  R.  152;  Linsday  v. 
People,  63   X.    Y.   143. 

North  Carolina. — Cox  v.  Xorfolk  &  Carolina  R.  Co.,  126  N.  Car. 
193:  State  v.  Graham,  74  N.  Car.  646. 

Ohio. — Schweinfurth  v.  Cleveland,  etc.,  Ry.  Co.  (Ohio),  15  Am.  & 
Eng.  R.  Cas..  N.  S.,  73. 

Oregon.— Leonard  v.  Southern  Pac.  Co.,  21  Ore.  555,  28  Pac.  887. 

South  Dakota. — State  v.  Isaacson,  8  S.  Dak.  69,  65  N.  W.  430. 

Texas.— Hart  v.  State,  15  Tex.  App.  202;  Rupe  v.  State,  42  Tex. 
Crim.   Rep.   477. 

Utah. — Hayes  r.  Southern  Pac.  Co.  (Utah),  11  Am.  &  Eng.  R.  Cas., 
X.  S..  419;  Young  v.  Clark,  16  Utah  42,  50  Pac.  832. 

Vern;ont.--State  v.  Flint,  60  Vt.  304,  14  Atl.  178. 

Washington. — State  v.  Nordstrom,  7  Wash.  506,  35  Pac.  382. 

Multiplying  Issues.— But  in  Phillips  v.  Willow,  70  Wis.  6,  34  N.  W. 
731,  5  Am.  St.  Rep.  114,  speaking  of  experimental  evidence,  the 
court  said:  "So  issue  after  issue  would  be  raised,  and  facts  collateral 
to  the  issue  made  by  the  pleadings  would  multiply — the  main  issue 
forming  new  ones,  and  the  suit  thus  expanding  like  the  banyan  tree 
of  India,  whose  branches  drop  shoots  to  the  ground,  which  take 
root,  and  form  new  stocks  till  the  tree  itself  covers  great  space  by 
its  circumference." 

B.  ILLUSTRATIONS  OF  GENERAL  RULE. 

Accident  on  Track — ^Whether  Engineer  Could  Have  Seen  Man  in 
Time.— In  Cox  v.  Xorfolk  &  Carolina  R.  Co.,  126  N.  Car.  193,  it  is 
held  that  the  result  of  an  experiment  made  for  the  purpose  of  ascer- 
taining the  distance  the  figure  of  a  man  could  be  distinguished  down 
the  railroad  track  from  a  certain  point,  by  headlight  or  starlight,  was 
admissible  in  an  action  for  the  death  of  a  person  killed  by  an  engine. 

Accident  on  Track — ^Whether  Engineer  Could  Have  Seen  Child  in 
Time. — In  an  action  for  injury  to  a  child  struck  by  a  railroad  train, 
experimental  evidence  tending  to  show  that  small  objects  or  children 
could  be  seen  on  the  bridge  where  the  accident  occurred  from  a  curve 
in  the  track  was  admissible,  when  coming  from  those  who  made  the 
experiments,  as  bearing  on  the  question  of  the  care  used  by  the 
engineer.     So  held  in  Young  v.  Clark,  16  Utah  42,  50  Pac.  832. 

Cliild  Killed— Whether  Train  Could  Have  Been  Stopped  in  Time.— 
In  Burg  V.  Chicago.  R.  I.  &  P.  Ry.  Co.,  90  Iowa  106,  57  X.  W.  680,  an 
action  for  killing  a  child  on  defendant's  track,  it  was  held  that  on  the 
question  whether  the  train  could  have  been  stopped  after  deceased 
could  have  been  seen  by  the  engineer,  evidence  of  tests  made  by 
defendant  under  similar  circumstances,  was  admissible. 

To  Show  That  Train  Could  Not  Have  Been  Stopped  in  Time  after 
Peril  Cculd  Have  Been  Discovered. — In  Bycrs  v.  Railroad,  94  Tenn. 
345.  20  S.  W.  128,  an  action  for  the  death  of  a  person  struck  by  de- 
fendant's train,  it  was  held  that  it  was  competent  for  defendant  to 
prove,  by  one  of  its  engineers,  and  ex  parte  test,  made  subsequently, 
for  the  purpose  of  showing  that  the  train  that  caused  the  death  could 
not  have  been  stopped  after  the  person  killed  could  have  been  seen 
upon  the  track,  when  it  appeared  that  the  experiment  was  made  at 
the  same  place,  and  under  conditions  that  were,  so  far  as  practicable, 
identical  with  those  surrounding  the  accident. 

Whether  Stock  Could  Have  Been  Seen  by  Engineer  in  Time. — In 
Illinois  Cent.  R.  Co.  z\  Burns,  32  111.  App.  196,  it  was  held  that  evi- 
dence of  experiments  made  to  determine  the  Klistance  from  the  point 
of  the  accident  at  which  the  stock,  whicJi  were  run  into  by  the  train, 
could  have  been  seen  by  the  eng^ineer  was  admissible. 

Whether  Stock  Could  Have  Been  Seen  in  Time  by  Trainmen. — 
Testimony  as  to  experiments  made  by  witnesses  to  determine  whether 
stock  could  have  been  seen  by  the  trainmen  before  coming  upon  the 
track;  the  character  of  the  ground  and  obstructions  to  the  view  at 
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the  place  in  question  being  involved,  is  admissible.  So  held  in 
Chicago  &  A,  R.  Co.  v.  Lcgg,  32  111.  App.  218. 

Accident  at  Crossing — Effect  of  Intervening  Bluff. — ^Where  it  is 
claimed  that  an  intervening  bluff  along  which  a  railway  was  built 
prevented  a  traveler  approaching  the  crossing  from  hearing  the  ordi- 
nary signals,  it  is  competent  to  show,  by  a  witness  who  has  made  a 
test  at  the  place  of  the  injury  and  under  substantially  similar  circum- 
stances, how  far  the  signals  can  be  heard,  and  the  effect  of  the  inter- 
vening bluff  in  obscuring  the  vision  and  deadening  the  sounds  made 
by  a  passing  train.  So  held  in  Missouri  Pac.  Ry.  Co.  v.  Moffatt,  55 
Kan.   667,  44   Pac.   607. 

Accident  at  Crossing — ^Time  within  Which  Horse  Could  Have 
Walked  from  Certain  Point  to  Crossing. — In  Nosier  v.  Chicago,  B  & 
Q.  Ry.  Co.,  73  Iowa  268,  34  N.  W.  850,  an  action  against  defendant 
for  negligently  running  its  train  agamst  plaintiff's  wagon  at  a  street 
crossing,  it  appeared  that  the  crossing  of  the  Rock  Island  road  was 
only  a  short  distance  from  that  at  which  the  accident  occurred;  and 
that,  when  at  the  Rock  Island  crossing,  the  persons  in  charge  of  the 
team  could  have  seen  along  defendant's  track  in  the  direction  from 
which  the  train  was  coming  for  several  hundred  feet,  but  that  for  a 
portion  of  the  distance  between  the  tracks  they  could  not  see  the 
track  for  so  great  a  distance.  It  was  held  that  it  was  material  for 
plaintiff  to  show  how  long  it  would  take  a  team  of  horses  to  walk 
from  the  Rock  Island  crossing  to  where  the  accident  occurred,  and 
that  evidence  of  experiments  made  to  determine  that  fact  was  admis- 
sible. In  this  case  it  is  said  in  the  opinion:  "that  the  (this)  case,  is 
distinguishable  from  Klanowski  v.  Grand  Trunk  Ry.  Co.,  64  Mich. 
279,  31  N.  W.  275,  for  the  reason  that  the  experiments  were  carefully 
made,  and  there  was  no  doubt  as  to  the  starting  point  at  the  cross- 
Jng. 

Probability  of  Succeeding  in  Attempt  to  Cross  Tracks  in  Advance 
of  Approaclung  Train — Invading  Provmce  of  Jury. — But  where  plain- 
tiff's witness  testified  to  experiments  made  by  him  regarding  the  prob- 
ability of  being  able  to  reach  and  cross  a  railway  crossing  in  advance 
of  an  approaching  train;  plaintiff  having  been  run  over  in  attempting 
to  do  so,  it  was  held  that  the  rule,  that  it  is  never  proper  to  leave 
to  witnesses  the  determination  of  matters  which  should  be  determined 
by  the  jury,  was  applicable.  Klanowski  v.  Grand  Trunk  Ry.  Co.,  64 
Mich.  279,  31   N.  W.  275. 

Conductor  Injured  While  Alighting  from  Train — ^Projecting  Ties. — 
Tn  Whitcher  v.  Boston  &  M.  R.  Co.  (N.  H.),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  540,  46  Atl.  740,  it  is  held  that  where  defendant  railroad  com- 
pany permitted  ties  to  project  a  foot  beyond  the  regulation  ties, 
whereby  a  conductor  alighting  from  a  train  was  injured,  it  was  proper 
to  admit  the  testimony  of  plaintiff  that  since  the  accident  he  had 
experimented  in  stepping  from  cars  at  that  place,  to  determine  where 
his  feet  would  naturally  come  with  reference  to  the  long  ties. 

Conductor  Injured  While  Standing  between  Track  and  Coal  Bins — 
Another  Engine  Run  Past  Point. — In  Hayes  v.  Southern  Pac.  Co. 
(Utah),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  419,  it  appeared  that  H.,  an 
employee  of  a  railroad  company,  while  walking  on  the  company's 
track,  located  along  the  center  of  a  passage  way  between  its  coal 
bins,  was  struck  by  an  engine  while  standing  on  the  side  of  the  track 
against  the  bins,  where  he  had  gone  to  permit  the  engine  to  pass. 
The  passage  way  was  shown  to  be  12  feet  2  inches  wide.  The  beam 
of  the  engine  which  struck  H.  was  9  feet  1  inch  wide.  Afterwards  the 
company  placed  F.,  as  near  as  possible,  in  the  same  position  as  H. 
was  when  he  was  struck  and  injured;  and  ran  another  eng^ine  with 
the  same  length  of  beam  as  the  one  which  struck  H.  past  him,  to 
determine  by  experiment  that  a  man  could  stand  there  in  safety 
while  such  engine  passed  him.  Both  engines  were  run  at  a  low  rate 
of  speed.     The  railroad  track  and  bins  were  in  the  same  position  at 
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the  time  of  the  accident  and  that  of  the  experiment.  In  an  action 
brought  by  H.  against  the  company  to  recover  damages  for  injuries 
sustained  by  him,  both  H.  and  F.  testified  before  the  jury,  and  could 
be  observed  by  them.  It  was  held  that  it  was  not  reversible  error 
to  permit  defendant  to  introduce  evidence  of  the  experiment. 

Accident  at  Crossing — Running  Train  in  Presence  of  Jury. — ^Where 
defendant  was  permitted,  at  its  request,  with  the  consent  of  plaintiff, 
and  in  pursuance  of  an  order  of  court  procured  by  it,  to  make  experi- 
ments in  the  presence  of  the  jury,  by  the  running  of  a  train  over  the 
crossing  where  plaintiff's  intestate  was  killed,  and  under  conditions 
practically  the  same  as  those  which  existed  when  the  accident  oc- 
curred, for  the  information  of  the  jury  as  to  the  nature  and  cause 
of  the  accident,  the  information  so  obtained  was  competent  evidence 
for  the  consideration  of  the  jury.  So  held  in  Schweinfurth  v.  Cleve- 
land, etc.,  Ry.  Co.  (Ohio),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  73. 

How  Accident  Happened — Direction  of  Fall  from  Suddenly  Started 
Car.— In  Gilbert  v.  Third  Ave.  R.  Co.  (N.  Y.),  22  J.  &  S.  270,  8  N.  Y. 
S.  R  152,  it  appeared  that  defendant  called  a  witness  who  had  made 
an  experiment  to  see  how  a  man  placed  on  the  step  of  a  car  as  the 
plaintiff  in  his  testimony  described  himself  to  be  placed,  would  fall 
upon  the  car  being  suddenly  started;  and  the  witness  testified  that 
the  falling  was  in  a  direction  different  from  that  testified  to  by  the 
plaintiff.  Such  testimony  was  held  competent  evidence  for  the  jury 
to  consider  in  determining  on  the  conflict  of  evidence  as  to  the 
manner  in  which  the  accident  happened. 

Whether  Car  Going  Down  Grade  Would  Leap  Forward  at  Release 
of  Brakes. — In  Chicago  St.  L.,  etc..  R.  Co.  r.  Champion  (Ind.),  32  N. 
£.  874,  it  is  held  that  where  the  issue  was  as  to  whether  or  not  a 
car.  while  being  pushed,  at  the  rate  of  about  four  miles  an  hour,  with 
brakes  set,  down  a  slight  grade,  to  be  coupled  with  another  car,  did 
jump  forward,  at  the  release  of  the  brakes,  when  within  six  or  eight 
inches  of  the  car  with  which.it  was  to  be  coupled,  it  is  error  to  exclude 
the  result  of  an  experiment  made  at  the  same  place,  and  under  exactly 
similar  conditions. 

Foot  Caught  in  Defective  Split  Switch — Measurements  Made  by 
PlaintifiE's  Attorney.— In  Brooke  v.  Chicago,  R.  I.  &  P.  R.  Co.,  81 
Iowa  504,  47  N.  W.  74,  an  action  for  personal  injuries,  based  upon 
the  negligence  of  defendant,  as  an  employer,  in  maintaining  a  "split 
switch"  in  a  defective  condition,  whereby  the  defendant's  foot  was 
caught  between  the  rails  while  coupling,  it  appeared  that  after  the 
testimony  of  defendant's  station  agent,  at  the  point  where  the  accident 
occurred,  that  he  had  held  such  position  prior  to  the  time  of  the  acci- 
dent and  up  to  the  time  of  the  trial,  and  did  not  know  of  any  change 
in  the  switch  in  question  having  been  made,  one  of  the  plaintiff's 
attorneys  was  permitted  to  testify  as  to  the  result  of  his  measurements 
of  the  distance  between  he  rails  at  the  switch,  fourteen  months  after 
the  accident,  and  of  experiments  made  by  him  in  placing  his  foot 
between  the  rails,  and  showing  where  the  foot  could  be  caught  and 
where  not.  the  shoe  worn  by  the  intestate  being  before  the  jury  at 
the  time.    It  was  held  that  the  evidence  was  competent. 

Defective  Elevator — Personal  Injuries. — In  an  action  for  personal 
injuries  resulting  from  alleged  defect  in  an  elevator,  it  is  error  to 
exclude  evidence  of  experts  as  to  the  condition  of  the  elevator  at  the 
time  of  a  test  made  shortly  after  the  accident,  where  the  evidence 
showed  that  it  was  then  in  the  same  condition  as  at  the  time  of  the 
accident.  So  held  in  Woebel  Leather  Co.  v.  Thomas,  68  111.  App.  394. 
Action  on  Insurance  Policy — Defense  of  Suicide — At  What  Distance 
Powder  from  Revolver  Would  Singe. — In  an  action  on  an  insurance 
policy,  it  appeared  that  the  insured  was  found  dead,  with  a  bullet 
hole  in  the  back  of  his  head,  and  a  revolver  in  his  hand.  The  defense 
was  that  he  committed  suicide.  There  was  evidence  tending  to  prove 
that  there  was  no  powder  marks  around  the  wound.     It  was  held  that 
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for  the  purpose  of  rebutting  the  theory  of  suicide,  it  was  competent 
to  prove  experiments  made  in  discharging  the  same  revolver  loaded 
with  similar  cartridges,  and  noting  at  what  distances  from  the  muzzle 
of  the  revolver  the  object  fired  at  was  found  to  be  singed  or  powder- 
burned.  Beckett  v.  Northwestern  Masonic  Assn.,  67  Minn.  298,  69 
N.   W.   923. 

Action  for  Slander — Distance  from  Which  Voice  Could  Be  Heard. 
— In  an  action  on  the  case  for  slander,  it  was  held  that  when  plain- 
tiff's evidence  is  that  defendant  uttered  the  slanderous  words  while 
standing  at  a  certain  place  and  was  heard  by  persons  then  standing 
at  another  designated  place,  evidence  is  admissible  to  show  the  results 
of  experiments  actually  made  to  ascertain  if  the  voice  of  a  person 
could  be  heard  at  the  distance  mentioned.  Gambrill  v.  Schooley,  95 
Md.  262. 

Murder  —  Self-Defense  —  Distance  Clothing  Would  Be  Powder- 
Marked. — When  there  is  a  material  inquiry  as  to  the  distance  of  the 
deceased  from  the  defendant  at  the  time  of  the  homicide,  as  bearing 
upon  the  question  whether  deceased  was  near  enough  to  strike  defend- 
ant, and  whether  the  shooting  was  in  self-defense;  and  it  appeared 
from  the  evidence  that  no  powder-marks  were  found  upon  the  cloth- 
ing or  body  of  the  deceased,  it  is  proper  to  allow  expert  testimony  for 
the  prosecution  based  on  experiments,  as  to  the  farthest  distance  at 
which  clothing  could  or  would  be  powder-marked  with  a  rifle  such  as 
was  used  by  defendant.  So  held  in  People  v.  Clark,  84  Cal.  573,  24 
Pac.  313. 

Time  Required  to  Travel  Distance  between  Certain  Hotel  and  Scene 
of  Crime.— In  State  v.  Flint,  60  Vt.  304,  14  Atl.  178,  it  is  held  that 
where  it  is  important  to  determine  how  much  time  was  required  for 
a  man  to  travel  the  distance  between  a  certain  hotel  and  the  place 
where  the  crime  was  committed,  testimony  relating  to  this  question, 
given  by  those  who  passed  over  the  distance,  for  the  purpose  of  being 
witnesses,  was  admissible,  and  that  dissimilarity  in  conditions  would 
only  go  to  its  weight. 

Arson — Evidence  That  Horse,  Which  Had  Been  Used  by  Defendant, 
Turned  Off  Main  Road  towards  Burned  House  without  Guidance. — 
In  State  v.  Ward,  61  Vt.  153,  17  Atl.  483,  a  prosecution  for  arson,  it 
was  claimed  that  respondent  hired  a  team  at  St.  Johnsbury,  drove 
to  the  vicinity  of  the  house  which  was  burned,  left  his  horse  and 
fired  the  buildinj^s;  and  that  just  before  reaching  the  house  he 
turned  his  horse  from  the  main  road  at  a  sharp  angle.  It  was  held 
permissible  to  show  that  the  same  horse,  when  started  in  that  direc- 
tion four  days  afterwards,  followed,  without  guidance,  the  same  road, 
and  made  the  same  turn. 

Murder — Whether  Words  of  Defendant  Could  Have  Been  Over- 
heard.— In  Wilson  v.  State  (Tex.  Grim.  App.),  36  S.  W.  587,  a  prosecu- 
tion for  murder,  it  is  held  that  on  the  question  whether  words  alleged 
to  have  been  spoken  by  defendant  could  have  been  heard  by  the 
witness  testifying  thereto,  evidence  of  an  experiment  made  under 
similar  circumstances  is  admissible. 

Explosion  of  Bottle  of  Fire  Extinguisher  Hanging  in  Car — ^Whether 
the  Fluid  Would  Injure  Clothing. — But  in  an  action  against  a  railroad 
company  to  recover  damages  for  injury  done  to  plaintiff's  clothing 
by  the  explosion  of  a  bottle  containing  a  liquid  fire  extinguisher, 
which  was  hanging  upon  the  wall  of  a  car,  it  is  not  permissible  on 
the  t'ial  to  make  a  practicable  test  as  to  whether  such  extinguisher 
would  injure  clothes  when  spilled  upon  them,  by  producing  a  bottle 
of  the  extinguisher  and  pouring  it  upon  scraps  of  cloth  in  the  presence 
of  the  court  or  jury.  So  held  in  Alabama  G.  S.  R.  Co.  v.  Collier,  112 
Ala.  681,   14  So.  327. 

Fraudulent  Use  of  Mails — Medium  Not  Allowed  to  Exhibit  Occult 
Powers. — So  in  United  States  v.  Ried,  42  Fed.  134,  it  appeared  that 
defendant  was  indicted  for  using  the  mails  in  furtherance  of  a  scheme 
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to  defraud,  by  soliciting  money  upon  the  representation  that  by  an 
unknown  power  he  was  able  to  answer  sealed  letters  addressed  to 
spirit  friends.  It  was  held  that  defendant  would  not  be  permitted  to 
give  a  test  or  exhibition  of  his  unknown  power  in  open  court. 

Murder— Firing  Pistol  without  Defendant's  Consent— Manufactur- 
ing Testimony. — And  in  a  prosecution  for  murder,  no  experiment  by 
firing,  or  otherwise,  if  made  without  defendant's  consent,  and  after 
the  homicide,  should  be  admitted  as  evidence,  as  it  might  result  in 
the  improper  manufacture  of  testimony  after  the  close  of  the  affray. 
So  held  in  Wynne  v.  State.  56  Ga.  113. 

C.  TO  EXPLAIN  OR  CORROBORATE  EXPERT  TESTIMONY. 

Experimental  evidence  may  be  admissible  to  explain  or  corroborate 
expert  testimony.  Woebel  Leather  Co.  v.  Thomas,  68  III.  App.  394; 
Farmers  &  Merchants'  Bank  v.  Young,  36  Iowa  45;  Eidt  v.  Cutter, 
127  Mass.  522;  People  v.  Thompson,  122  Mich.  411;  McKay  v.  Lasher, 
121  N.  Y.  477,  24  N.  E.  711;  Linsday  v.  People,  63  N.  Y.  143;  Sullivan 
z:  Commonwealth,  93  Pa.  St.  285;  Cox  v.  Norfolk  &  Carolina  R.  Co., 
126  N.  Car.  193;  Boyd  v.  State,  82  Tenn.  161;  Moore  v.  State,  96  Tenn. 
209,  33  S.  W.  1046. 

Genuineness  of  Signature — Effect  of  Use  of  Blotting  Pad. — In  Farm- 
ers &  Merchants'  Bank  v.  Young,  36  Iowa  45,  an  action  involving  the 
genuineness  of  the  signature  of  a  note,  an  expert,  called  by  the  defend- 
ant, testified,  that  in  his  opinion,  the  signatures  were  not  made  with 
the  same  ink.  Being  recalled  by  plaintiff,  he  stated  that  since  his 
examination  by  defendant  he  had  examined  writing  upon  the  court 
record  made  with  the  same  ink  which  apparently  differed  in  color. 
He  accounted  for  this  difference  by  the  fact  that  a  blotting  pad  had 
been  used.  Being  asked  to  point  out  the  difference  on  the  record, 
and  illustrate  the  effect  of  the  blotting  pad,  the  objection  of  the 
defendant  thereto  was  sustained.  It  was  held  that  the  witness  should 
have  been  permitted  to  illustrate  his  testimony  as  requested. 

Injury  to  House — ^Whether  Caused  by  Gases  from  Copperas  Works 
or  Sewer. — In  Eidt  v.  Cutter,  127  Mass.  522,  an  action  for  injury  to 
plaintiff's  house,  the  question  in  controversy,  and  upon  which  both 
parties  had  introduced  the  testimony  of  experts,  was  whether  the 
injury  was  caused  by  fumes  and  gases  from  defendant's  copperas 
works,  or  by  emanations  from  a  sewer  near  the  premises.  The  plain- 
tiff's experts  were  allowed  to  give  the  grounds  and  reasons  of  their 
opinions,  including  the  details  of  experiments  made  by  them  else- 
where under  conditions  and  circumstances  which,  as  they  testified, 
were  as  nearly  as  possible  like  those  surrounding  the  plaintiff's  house, 
in  the  absence  of  the  sewer.  It  was  held  that  defendant  had  no  ground 
of  exception. 

D.   MATERIALITY. 

It  is  proper  to  admit  such  evidence  only  when  it  tends  to  illustrate 
a  material  issue,  and  is  essential  to  the  enlightenment  of  the  jury  in 
regard  to  a  question  on  which  the  other  evidence  will  probably  leave 
them  in  doubt.  Campbell  v.  State,  55  Ala.  80;  Libby  v.  Scherman,  146 
III.  540,  34  N.  E.  801;  State  v.  Lindoen,  87  Iowa  702,  54  N.  W.  1075; 
Commonwealth  v.  Brelsford,  161  Mass.  61,  36  N.  E.  677;  Lincoln  v, 
Taunton  Copper  Mfg.  Co.,  91  Mass.  181;  Cash  Register  Co.  v.  Blum- 
enihal,  85  Mich.  464,  48  N.  W.  622;  Carstens  v.  Hanselman,  61  Mich. 
426,  28  N.  W.  159;  Ulrich  v.  People,  39  Mich.  253;  People  v.  Thomp- 
son, 122  Mich.  411;  Hatfield  v.  St.  Paul  &  Duluth  R.  Co..  33  Minn. 
130,  22  N.  VV.  176;  Polin  v.  State,  14  Neb.  540,  16  N.  W.  898. 

Nature  of  Personal  Injuries  —  Plaintiff  Not  Required  to  Walk 
Across  Court  Room. — In  an  action  for  personal  injuries,  where  the 
uncontradicted  testimony  of  a  number  of  witnesses  has  shown  that, 
since  receiving  the  injuries  complained  of,  plaintiff  has  been  lame  and 
"limped"  when  she  walked,  it  was  not  error  for  the  court  to  refuse 
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to  require  her  to  walk  across  the  court  room  in  presence  of  the  jury. 
So  held  in  Hatfield  v,  St.  Paul  &  Duluth  R.  Co.,  33  Minn.  130,  22 
N.  W.  176. 

Fall  of  Pile  of  Barrels — Effect  of  Removal  of  One  BaiTeI.---In  an 
action  to  recover  for  a  personal  injury  caused  by  negligence  in  tak- 
ing out  the  contents  of  a  barrel,  leaving  others  above  the  same  in  a 
pile,  whereby  the  barrels  above  fell  on  the  plaintiff,  defendant  offered 
to  prove  by  witnesses  their  experiments  with  piles  of  barrels  similar  to 
the  one  from  which  the  barrel  fell  on  plaintiff,  and  that  a  barrel 
located  relatively  the  same  as  the  empty  barrel  in  question  was  en- 
tirely taken  out  without  causing  the  pile  to  fall.  It  was  held  that 
the  evidence  was  not  admissible,  as  the  experiments,  and  the  results 
and  inferences  shown  from  them  by  the  witnesses,  were  mere  col- 
lateral matters,  having  no  legitimate  bearing  upon  the  issues  before 
the  jury.     So  held  in  Libby  v.  Scherman,  146  111.  540,  34  N.  E.  801. 

E.  SIMILARITY  OF  CONDITIONS. 

To  render  such  evidence  admissible  it  must  appear  that  the  ex- 
periment in  question  was  made  under  substantially  the  same  condi- 
tions, in  all  material  details,  as  those  under  which  the  event  which 
the  experiment  is  claimed  to  illustrate  occurred. 

Alabama. — Miller  z;.  State,  107  Ala.  40,  19  So.  37. 

California. — County  of  Sonoma  v.  Stofen,  125  Cal.  32,  57  Pac.  681; 
People  V,  Phelan,  123  Cal.  551,  56  Pac.  424;  People  v,  Woon  Tuck  Wo, 
120  Cal.  294,  52  Pac.  833. 

Illinois. — Chicago  &  A.  R.  Co.  v,  Logue,  47  111.  App.  292;  Illinois 
Cent.  R.  Co.  v.  Burns,  32  111.  App.  196;  Woebel  Leather  Co.  v,  Thomas, 
68  111.  App.  394. 

Indiana. — Chicago,  St.  L.,  etc.,  R.  Co.  v.  Champion  (Ind.),  32  N.  E. 
874;  Lake  Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind.  168,  31  N.  E.  564. 

Iowa.— Brooke  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa),  47  N.  W. 
74;  Burg  v,  Chicago,  R.  I.  &  P.  Ry.  Co.,  90  Iowa  106,  57  N.  W.  580; 
Moore  v.  Chicago,  St.  P.,  etc.,  Ry.  Co.,  93  Iowa  484,  61  N.  W.  992. 

Kansas. — Missouri  Pac.  Ry.  Co.  v.  Moffatt,  56  Kan.  667,  44  Pac.  607. 

Massachusetts. — Hawks  v.  Char  lemon  t,  110  Mass.  110;  Common- 
wealth V.  Piper,  120  Mass.  185;  Eidt  v.  Cutter,  127  Mass.  522. 

Michigan. — People  z\  Thompson,  122  Mich.  411;  Kinney  v.  Folkerts, 
84  Mich.  616,  48  N.  W.  283;  Cash  Register  Co.  v.  Blumenthal,  85 
Mich.  464,  48  N.  W.  622. 

Minnesota. — Beckett  v.  Northwestern  Masonic  Aid  Assn.,  67  Minn. 
298,  69  N.  W.  923. 

Oregon. — Leonard  v.  Southern  Pac.  Co.,  21  Ore.  555,  28  Pac.  887; 
State  V.  Fletcher,  24  Ore.  295,  33  Pac.  575;  State  v,  Justus,  11  Ore. 
178,  8  Pac.  337. 

Tennessee. — Boyd  v.  State,  82  Tenn.  161;  Byers  v.  Railroad,  94 
Tenn.  345,  29  S.  W.  128. 

Texas. — Rupe  v.  State,  42  Tex.  Crim.  Rep.  477. 

Utah.— Konold  v.  Rio  Grande  W.  Ry.  Co.  (Utah),  17  Am.  &  Eng. 
R.  Cas.,  N.  S.,  450. 

Washington.— Halverson  v.  Seattle  Elec.  Co.  (Wash.),  13  R.  R.  R. 
282,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  282,  77  Pac.  1058. 

Lake  Erie,  etc.,  R.  Co.  v.  Mugg,  132  Ind.  168,  31  N.  E.  564,  it  is 
said  in  the  opinion:  "Under  some  circumstances  this  class  of  testi- 
mony may  be  very  satisfactory,  but,  unless  the  experiments  are 
shown  to  have  been  made  under  essentially  the  same  conditions,  the 
tendency  is  to  confuse  and  mislead,  rather  than  enlighten  the  jury." 

In  Chicago,  St.  L.,  etc.,  R.  Co.  v.  Champion  (Ind.),  32  N.  E.  874, 
McBride,  J.,  dissenting,  said:  "I  doubt  the  soundness  of  a  rule 
that  will  admit  in  evidence  the  details  of  an  experiment,  and  its 
results,  to  overcome  aflFirraative  evidence  that  a  certain  thing  did 
occur,  in  any  case  where,  from  the  nature  of  things,  it  can  not  be 
certain  that  the  conditions  were  in  each  instance  precisely  the  same. 
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Indeed,  the  principal  opinion  shows  the  danger  of  the  rule  it  affirms. 
Apparently  slight  and  unimportant  differences  in  the  conditions  or 
changes  in  the  method  may  cause  radical  and  extreme  changes  in 
results." 

Accident  on  Track— Whether  Plaintiff  Could  Have  Been  Seen  in 
Time. — In  a  personal  injury  case,  it  is  error  to  admit  in  evidence  the 
testimony  of  persons  who  placed  an  inanimate  object  upon  a  railroad 
track,  to  determine  the  distance  at  which  it  could  be  seen  and  its 
character  distinguished,  the  circumstances  and  surroundings  being 
entirely  different  from  those  that  existed  at  the  time  of  the  accident 
in  question.    So  held  in  Chicago  &  A.  R.  Co.  v.  Logue,  47  111.  App.  202. 

Accident  on  Track — ^Whether  Person  Could  Have  Been  Seen  by 
Trainmen  in  Time — In  an  action  for  injuries  inflicted  by  a  train  upon 
a  person  upon  the  track,  evidence  of  an  experiment  made  by  \vitness 
so  as  to  determine  how  far  one  could  be  seen  from  the  point  of  injury, 
the  experiment  being  made  about  a  month  after  the  injury,  was  not 
competent,  as  the  conditions  were  too  variant.  So  held  in  Alabama 
G.  S.  R.  Co.  r.  Burgess,  114  Ala.  587,  22  So.  169. 

Boot  Frozen  to  Rail — Different  Conditions. — In  Lake  Erie  &  W. 
R-  Co.  V.  Mugg,  132  Ind.  168,  31  N.  E.  564,  it  was  held  that  where 
evidence  was  given  on  the  trial  of  statements  made  by  the  deceased, 
that  at  the  time  of  the  injury  his  foot  froze  to  the  rail,  and  he  was 
unable  to  pull  it  away,  the  court  properly  refused  to  permit  a  witness 
to  testify  that,  after  the  statements  were  made  in  his  hearing  by  the 
deceased,  he  experimented  and  found  that  the  weather  had  the  same 
effect  on  his  boot;  it  not  being  shown  that  the  experiment  was  made 
under  the  same  conditions  that  existed  when  the  injury  took  place. 

Injury  to  Land  from  Removal  of  Stones  from  River. — In  an  action 
to  recover  damages  for  removing  stones  from  a  river,  in  consequence 
of  which  the  river  washed  away  plaintiff's  land,  evidence  that  the 
removal  of  stones  at  another  place  on  the  river  produced  the  same 
effect  which  it  was  alleged  it  produced  at  the  place  in  question,  is 
inadmissible,  if  it  does  not  appear  that  all  conditions  of  the  two 
events  were  the  same,  although  witnesses  testify  that  the  two  places 
are  alike,  so  far  as  they  can  tell  by  the  eye.  So  held  in  Hawks  v. 
Charlemont,  110  Mass.  110. 

To  Determine  Size  of  Bullet  from  Size  of  Hole  Made  in  Plank. — 
For  the  purpose  of  showing  the  size  of  a  hole  made  by  a  bullet  shot 
throuGjh  a  plank,  it  is  not  permissible  for  a  witness  to  testify  that  he 
had  shot  a  pistol  hole  through  a  plank,  as  an  experiment  to  ascertain 
the  size  of  the  hole  made  as  compared  with  the  size  of  the  ball  which 
made  it.     So  held  in  Evans  v.  State,  109  Ala.  11,  19  So.  535. 

Murder  Trial— Distance  at  Which  Pistol  Had  Been  Fired— Powder 
Marks. — For  the  purpose  of  showing  the  distance  between  the  parties 
when  the  deceased  first  fired  a  pistol  at  the  defendant,  as  indicated  by 
the  marks  of  powder  on  the  clothes,  or  the  want  of  such  marks,  it 
is  not  permissible  to  exhibit  to  the  jury  a  coat  similar  to  that  worn 
by  the  defendant  at  the  time,  and  show  the  effect  of  a  single  experi- 
ment in  firing  at  it.  So  held  in  Tesney  v.  State,  77  Ala.  33.  In  this 
case  it  is  said  in  the  opinion:  "Such  evidence  superinduces  the  mis- 
chief of  trying  a  collateral  controverted  matter  by  proving  separate 
and  distinct  experiments,  with  results  as  variant  as  the  manner  of 
loading  the  pistols,  and  the  modes  of  making  the  experiments,  depend- 
ent more  or  less  on  the  wishes  and  feeling  of  the  person  making 
them,  and  tends  to  confuse  the  jury,  and  withdraw  their  minds  from 
the  consideration  of  the  main  issue." 

Passenger  Thrown  from  Street  Car  as  It  Rounded  Curve. — In 
Halverson  v.  Seattle  Electric  Co.  (Wash.),  13  R.  R.  R.  282,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  282,  77  Pac.  1058,  it  was  held  that  in  an  action 
for  death  of  a  passenger,  thrown  from  a  street  car  as  it  rounded  a 
curve,  evidence  as  to  experiments  subsequently  made  by  defendant 
with  the  same  car,  running  through  the  same  curve,  was  incompetent, 
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where  the  conditions  were  not  similar  to  those  existing  at  the  time 
of  the  accident,  though  more  favorable  to  decedent's  case. 

Giilett  on  Indirect  and  Collateral  Evidence. — In  Gillett  on  Indirect 
and  Collateral  Evidence,  §  66,  the  author  says:  "To  render  evidence 
of  an  experiment  admissible,  it  must  appear  that  the  experiment  was 
made  under  substantially  the  same  conditions  as  existed  at  the  time 
the  event,  the  experiment  is  designed  to  illustrate,  took  place,  for 
otherwise  the  experiment,  instead  of  aiding  the  jurors,  would  be 
likely  to  confuse  and  mislead  them.  It  may  be  added  also  that  the 
subject  matter  of  the  experiment  must  be  such  that,  if  it  be  certain 
that  the  conditions  which  were  material  elements  in  the  two  occur- 
rences were  precisely  similar,  the  experiment  would  amount  to  a 
practical  demonstration  as  to  the  nature  of  the  prior  fact." 

Conditions  Need  Not  Be  Identical. 

The  rule  allowing  the  admission  of  experimental  evidence  does  not 
require,  as  will  be  seen  from  the  following  authorities,  in  every  case. 
that  the  conditions  must  be  exactly  similar;  they  are  only  required 
to  be  so  nearly  alike,  in  essentials,  that  evidence  of  the  experiment 
will  tend  to  enlighten  the  jury,  and  not  confuse  it. 

Whether  Stock  Could  Have  Been  Seen  by  Engineer  in  Time. — In 
Illinois  Cent.  R.  Co.  v.  Burns,  32  111.  App.  196,  an  action  for  injury  to 
stock  on  defendant's  track,  where  the  main  question  was  whether  or 
not  the  engineer  could,  by  the  exercise  of  reasonable  care,  have  seen 
the  animals  in  time  to  avoid  the  accident,  evidence  of  experiments 
made  to  determine  the  distance  from  the  point  of  the  accident  at 
which  the  stock  could  have  been  seen  by  the  engineer  was  admissible, 
although  the  conditions  of  the  experiments  were  not  precisely  those 
existing  at  the  time  of  the  accident. 

Certain  Sounds  Heard  at  Night — Experiments  Made  in  Daytime. — 
In  People  v.  Phelan,  123  Cal.  551,  56  Pac.  424,  it  is  held  that  experi- 
ments, made  for  the  purpose  of  contradicting  defendant's  witnesses 
as  to  the  hearing  of  certain  sounds  in  the  night  time  in  the  vicinity 
of  defendant's  cabin,  were  admissible,  though  made  in  the  daytime, 
if  the  principal  conditions  were  the  same;  and  that  the  jury  could 
weigh  the  evidence,  and  make  allowances  for  any  differences  in  atmos- 
pheric conditions  between  daytime  and  night  time. 

Trial  for  Manslaughter — Explosion  of  BoUcr — Time  within  Which 
Certain  Pressure  of  Steam  Could  Be  Raised. — On  the  trial  of  an 
engineer  for  manslaughter  in  leaving  steam  boilers  unattended,  where 
an  expert  had  given  his  opinion  as  to  the  cause  of  the  explosion,  it 
afforded  no  ground  for  the  exclusion  of  his  testimony,  in  support  of 
his  opinion,  as  to  the  results  of  experiments  made  by  him  to  ascertain 
within  what  time  a  given  pressure  of  steam  could  be  raised  in  a  boiler 
by  the  use  of  oil  as  fuel,  that  the  conditions  under  which  the  experi- 
ments were  made  were  not  identical  with  those  existing  with  respect 
to  the  exploded  boiler.  So  held  in  People  v.  Thompson,  122  Mich. 
411. 

Immaterial  Conditions. — In  County  of  Sonoma  t'.  Stofen,  125  Cal. 
32,  57  Pac.  681,  it  is  held  that  evidence  of  experiments  depends  for 
its  value  upon  the  fact  that  the  experiments  were  made  when  the 
conditions  affecting  the  result  were  substantially  identical;  but  that 
this  identity  need  not  extend  to,  nor  be  shown  to  exist,  as  to  con- 
ditions which  had  no  causal  operation  upon  the  result. 

F.    DISCRETION  OF  TRIAL  COURT. 

The  admission  of  evidence  of  experiments  is  a  matter  largely 
within  the  discretion  of  the  trial  court,  and  a  judgment  will  not  be 
reversed  becnuse  of  the  exercise  of  such  discretion  in  admitting  or 
rejecting  such  evidence  unless  it  appears  there  has  been  a  clear 
abuse  of  discretion. 

United  States.— United  States  v.  Ball,  162  U.  S.  662. 
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Alabama. — Campbell  v.  State,  55  Ala.  80. 

CaUfomia.— People  v.  Woon  Tuck  Wo,  120  Cal.  294,  52  Pac.  833  r. 
People  V.  Levine,  85  Cal.  39,  22  Pac.  969. 

Idaho. — State  v.  Hendel  (Idaho),  35  Pac.  836. 

Iowa. — Homan  v,  Franklin  County,  98  Iowa  692,  68  N.  W.  559. 

Massachusetts. — Commonwealth  v.  Piper,  12  Mass.  185. 

Muincsota.— Hatfield  v.'St.  Paul  &  Duluth  R.  Co.,  33  Minn.  130,  22 
X.  W.  176;  Smith  v.  St.  Paul  City  Ry.  Co.,  32  Minn.  1.  18  N.  W.  827. 

Nebraska.— City  of  Ord  v.  Nash,  50  Neb.  335,  69  N.  W.  964. 

Ohio. — Breckenridge  v.  State,  4  Ohio  Dec.  389. 

Oregon. — Leonard  v.  Southern  Pac.  Co.,  21  Ore.  565,  28  Pac.  887. 

Utah-— Konold  v.  Rio  Grande  W.  Ry,  Co.  (Utah),  17  Am.  &  Eng, 
R.  Cas..  N.  S.,  450. 

In  Leonard  v.  Southern  Pac.  Co.,  21  Ore.  553,  28  Pac.  887,  it  is 
held  that  experiments  and  demonstrations  used  in  evidence  should 
be  made  under  conditions  similar  to  those  attending  the  fact  to  be 
illustrated;  and  when  this  rule  is  observed,  the  discretion  of  the  trial' 
court  in  allowing  the  result  of  such  experiments  to  go  to  the  jury 
'A  ill  not  be  reviewed  in  the  absence  of  abuse  thereof. 

In  Konold  v.  Rio  Grande  W.  Ry.  Co.  (Utah),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  450,  it  is  held  that  experiments  are  not  competent  as  evi- 
dence unless  the  conditions  under  which  they  are  made  are  the  same, 
or  approximately  the  same,  as  those  which  attended  the  event  in 
regard  to  which  the  experiments  are  made;  and,  the  admissibility 
of  such  evidence  being  discretionary  with  the  trial  judge,  his  decision 
wt'.I  not  be  reviewed,  except  in  case  of  palpable  abuse  of  such  discre- 
tion. 

The  admission  or  rejection  of  experimental  evidence  is  largely 
■Aithin  the  discretion  of  the  court;  and  a  case  will  not  be  reversed 
for  an  abuse  of  discretion  by  the  court  in  rejecting  such  evidence, 
unless  the  evidence  comes  clearly  within  the  principles  by  which  it 
is  allowed.  So  held  in  People  v.  Woon  Tuck  Wo,  120  Cal.  294,  53 
Pac.   833. 

Contradicting  or  Corroborating  Other  Witnesses. — In  City  of  Ord 
r.  Xash,  50  Neb.  335,  69  N.  W.  964,  it  is  held  that  some  discretion  is 
crmferred  upon  the  trial  court  in  receiving  evidence  of  experiments 
f"r  the  purpose  of  contradicting  or  corroborating  other  witnesses; 
and  in  order  to  authorize  the  reversal  of  a  judgment  on  account  of 
the  admission  or  rejection  of  such  evidence  there  must  have  been 
a  clear  abuse  of  discretion. 

Trial  for  Murder— Whether  Gun  Would  Scatter.— In  United  States 
r.  Ball,  162  U.  S.  662,  it  is  held  that  upon  trial  for  murder  by  shooting, 
in  different  parts  of  the  body,  with  a  gun  loaded  with  buckshot,  and 
after  the  introduction  of  evidence  conflicting  upon  the  question 
'.vhether  a  gun  found  in  the  defendant's  possession  would  scatter 
btickshot.  it  is  within  the  discretion  of  the  court  to  decline  to  permit 
the  gim  to  be  taken  out  and  shot  off,  in  the  presence  of  deputy  mar- 
shal in  order  to  test  how  it  threw  shot. 

Nature  of  Personal  Injuries — Plaintiff  Required  to  Perform  Physical 
Act.— In  Hatfield  v.  St.  Paul  &  Duluth  R.  Co.,  33  Minn.  130,  22  N.  W. 
1T6.  it  is  held,  in  an  action  for  personal  injuries,  that  it  rests  largely 
in  the  discretion  of  the  trial  court  whether  plaintiff  shall  be  required 
to  perform  a  physical  act  in  the  presence  of  the  jury  that  will  show 
the  nature  and  extent  of  his  injuries. 

Dilation  of  Plaintiff's  Eyes  Caused  by  Condition  of  Heart — Ex- 
periment on  Normal  Man. — In  an  action  for  personal  injuries  an  expert 
stated  that  the  dilated  condition  of  plaintiff's  eyes  was  traceable  to  an 
abnormal  condition  of  the  heart,  and  was  permitted,  without  objec- 
tion, to  make  certain  experiments  with  plainti'ff's  eyes,  in  the  presence 
of  the  jury.  It  was  held  that  the  refusal  of  the  court  to  permit  the 
defendant  to  make  the  same  experiments  with  some  other  person,  to 
show  that  the  same  results  would  be  produced  in  a  normal  person; 
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the  refusal  being  on  the  ground  that  the  court  did  not  have  time 
to  find  a  normal  man,  is  within  the  discretion  of  the  court,  Homan 
V,  Franklin  County,  98  Iowa  692,  68  N.  W.  559. 

G.    EXPERIMENTS  MADE  EX  PARTE. 

The  mere  fact  that  the  experiment  in  question  was  made  ex  parte, 
and  in  the  absence  of  the  other  party,  does  not  render  evidence  of  it 
inadmissible.  Burg  z\  Chicago,  R.  I.  &  P.  Ry.  Co.,  90  Iowa  106,  57 
N.  W.  680;  Boyd  v.  State,  14  Lea  (Tenn.),  61;  Byers  v.  Railroad.  94 
Tenn.  345,  29  S.  W.  128;  Lipes  v.  State,  15  Lea  (Tenn.),  125;  Missis- 
sippi &  Tennessee  R.  Co.  v.  Ayers,  84  Tenn.  728;  Moore  v.  State,  96 
Tenn.  209,  33  S.  W.  1046. 

To  Show  That  Train  Could  Not  Have  Been  Stopped  in  Time  after 
Peril  Could  Have  Been  Discovered. — In  Byers  v.  Railroad,  94  Tenn. 
345,  29  S.  W.  128,  it  is  held  that  the  fact  that  a  test,  made  after  the 
accident,  for  the  purpose  of  showing  that  the  train  which  struck  a 
person  could  not  have  been  stopped  after  the  person  killed  could 
have  been  seen  upon  the  track  by  the  trainmen,  was  ex  parte,  and 
such  as  could  be  made  by  defendant  only,  goes  not  to  its  competency, 
but  to  its  weight. 

In  Nature  of  Hearsay. — But  in  Seibert  v,  McManus,  144  La.  404, 
it  is  held  that  an  experiment  made  in  the  absence  of  parties  interested 
in  the  result  of  them,  are,  as  evidence,  in  the  nature  of  hearsay,  and 
if  received,  the  conditions  under  which  they  were  made  must  be 
shown  to  have  been  identical  with  those  of  the  case  before  the  court. 

Not  Attempt  to  Manufacture  Ex  Parte  Testimony. — In  Burg  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  90  Iowa  106,  57  N.  W.  680,  it  is  said  in 
the  opinion:  "We  can  not  adopt  appellants'  view  that  it  was  an  at- 
tempt to  'manufacture  ex  parte  testimony.'  Instances  are  without 
number  where,  pending  litigation,  the  parties  have  made  tests, measure- 
ments and  trials  relating  to  facts  in  dispute,  and  they  have  been 
regarded  as  competent,  and  a  quite  satisfactory  class  of  evidence 
upon  questions  of  fact,  and  we  are  not  favored  with  a  suggestion 
against  the  reason  of  such  a  rule.  Upon  the  question  of  admissibility 
of  such  evidence,  courts  have  never  assumed  that  it  was  *manu- 
factured,*  in  the  sense  in  which  the  term  is  used  in  argument,  and  for 
that  reason  excluded  it,  even  where  the  acts  are  those  of  the  parties. 
*  *  *  It  is  not  the  law  that  in  making  such  tests,  measurements,  etc., 
the  opposite  party  is  entitled  to  notice  in  order  that  he  may  be  pres- 
ent. It  is  the  right  of  each  party,  in  the  preparation  for  tri^,  to 
take  all  legal  steps  in  the  way  of  being  able  to  meet  the  issues  of 
fact  by  proofs;  and  in  preparing  for  the  presentation  of  his  evidence 
no  notice  to  the  adverse  party  is  required." 

H.  EXPERIMENTS  MADE  WITHOUT  NOTICE  TO  OTHER 

PARTY. 

Nor  is  it  essential  to  the  admissibility  of  such  evidence  that  notice 
was  given  to  the  other  side  to  enable  it  to  witness  or  take  part  in 
making  the  experiment.  Burg  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  90 
Iowa  106,  57  N.  W.  680;  Boyd  v.  State,  14  Lea  (Tenn.),  61;  Byers  v. 
Railroad,  94  Tenn.  346,  29  S.  W.  128;  Lipes  v.  State,  16  Lea  (Tenn.), 
125;  Mississippi  v.  Tennessee  R.  Co.  v.  Ayeres,  84  Tenn.  728;  Moore  v. 
State,  96  Tenn.  209,  33  S.  W.  1046. 

Made  in  Court — Whether  Boy  Was  Capable  of  Operating  Machine 
by  Which  He  Was  Injured — Opportunity  to  Object. — But  in  Probert 
V,  Phipps,  149  Mass.  258,  21  N.  E.  370,  an  action  for  injuries  sustained 
by  a  boy  while  operating  a  machine,  it  is  said  in  the  opinion:  "It  is 
unnecessary  to  decide  whether  the  presiding  justice  could  or  could 
not  properly  have  permitted  the  plaintiff  to  work  the  machine  in  the 
presence  of  the  jury  for  the  purpose  of  showing  that  he  had  not 
sufficient  strength  to  work  it.  It  does  not  appear  that  any  request 
had  been  made  that  this  might  be  done,  or  that  the  presiding  justice 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S      499 

Note 

or  the  defendants  understood  that  the  plaintiff  was  working  the 
machine  in  the  presence  of  the  jury  for  any  such  purpose.  Apparently 
the  machine  had  been  set  up  and  was  shown  to  the  jury  for  the  pur- 
pose of  enabling  them  to  understand  better  how  the  accident  hap- 
pened. If  the  exhibition  had  been  intended  to  show  anything  else,  a 
request  should  have  first  been  made  to  the  presiding  justice,  and  the 
defendants  should  have  had  an  opportunity  to  object  to  it,  as  well  as 
an  opportunity  to  test  the  evidence  thus  produced  if  the  request  had 
been  grranted,  and  the  experiment  should  have  been  made  under  the 
supervision  of  the  presiding  justice." 

I.    WHERE  EXPERIMENT  MAY  BE  MADE. 

Of  course,  whether  an  experiment  may  be  made  out  of  court  or  in 
court  depends  upon  its  nature.  Experiments  for  such  purpose  are 
usually  made  out  of  court,  in  the  absence  of  the  court  and  jury;  but 
they  have  been  made  in  court  in  the  presence  of  the  jury,  and  in 
some  cases  the  jury  have  been  permitted  to  witness  experiments 
made  out  of  court. 

Experiments  Made  in  Presence  of  the  Jury. 

Whether  Cash  Register  Worked  Correctly. — In  Cash  Register  Co. 
V.  Blumenthal,  85  Mich.  464,  48  N.  W.  622,  a  suit  to  recover  the  price 
of  a  cash  register,  the  vendee  claimed  the  right  to  rescind  his  order 
for  its  shipment  because  it  failed  to  register  correctly,  and  the  agent 
who  took  the  order  was  permitted  to  operate  the  register  before  the 
jury,  and  explain  the  principle  upon  which  it  worked.  It  was  held 
that  there  was  no  error  in  admitting  such  evidence;  there  being 
testimony  tending  to  show  that  the  register  was  in  the  same  condi- 
tion that  it  was  in  when  returned  by  defendant,  and  also  its  identity. 
Whether  Defendant  Could  Read  Instrument  He  Had  Signed. — 
Where  the  principal  negligence  charged  against  the  defendant  is 
the  failure  to  read  the  instrument  which  he  signed,  when  he  had  the 
ability  to  read,  proof  of  the  latter  fact  is  important,  and  a  practical 
test  by  handing  him  certain  instruments  and  asking  him  to  read  them 
before  the  jury  is  proper.  So  held  in  Ort  v.  Fowler,  31  Kan.  478,  2 
Pac.    580. 

Nature  of  Personal  Injuries — Plaintiff  Required  to  Perform  Physical 
Act.— In  Hatfield  v.  St.  Paul  &  Duluth  R.  (Jo.,  33  Minn.  130,  22  N.  W. 
176,  it  is  held  that  in  an  action  for  personal  injuries  the  court  has  the 
power,  in  a  proper  case,  and  under  proper  conditions,  to  require 
plaintiff  to  perform  a  physical  act  in  the  presence  of  the  jury  that 
will  show  the  nature  and  extent  of  his  injuries. 

Whether  Plaintiff  Was  Paralyzed  —  Pin  Thrusted  into  Person. — 
Where  plaintiff  claimed  to  be  paralyzed  by  a  fall  upon  a  defective 
sidewalk,  it  was  not  error  to  permit  her  medical  attendant,  who  had 
not  been  sworn,  to  demonstrate  her  loss  of  feeling  to  the  jury,  by 
thrusting  a  pin  into  the  side  of  plaintiff  claimed  to  be  paralyzed.  So 
held  in  Osborne  v.  City  of  Detroit,  32  Fed.  36. 

Injury  from  Operation  of  Defective  Coal  Bucket. — In  Pennsylvania 
Coal  Co.  V.  Kelly,  156  111.  9,  40  N.  E.  938,  it  was  held  that  permitting 
an  experiment,  in  the  presence  of  the  jury,  with  a  correct  model  of 
a  coal  bucket,  by  defects  in  which  an  employee  was  alleged  to  have 
been  injured,  for  the  purpose  of  showing^  how  the  bucket  operated 
when  in  use,  which  the  court  says  is  permitted  simply  as  an  illustra- 
tion of  how  the  accident  could  have  happened,  is  not  erroneous, 
when  no  prejudice  could  have  resulted  therefrom. 

Defective  Machinery — Plaintiff  Allowed  to  Put  on  Clothes  Worn  by 
Him  When  Injured. — It  is  proper  to  allow  plaintiff,  in  an  action  for 
personal  injuries  caused  by  alleged  unsafe  machinery,  to  put  on  the 
clothes  worn  by  him  when  the  accident  occured,  in  order  to  show 
how  the  accident  happened.  So  held  in  Tudor  Iron  Works  v,  Weber, 
31  III.  App.  306  (affirmed  in  129  111.  535,  21  N.  E.  1078). 
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Handwriting — Illustrations    upon    Blackboard   to    Explain    Expert 

Testimony.— In  McKay  v.  Lasher,  121  N.  Y.  477,  24  N.  E.  711,  it  is 
held  that  an  expert  on  handwriting,  as  a  witness,  may  be  permitted 
to  n\ake  illustrations  upon  a  blackboard  before  the  jury  for  the  pur- 
pose of  explaining  his  testimony  and  rendering  it  more  intelligible  to 
them.     See  also,  JDryer  v.  Brown,  52  Hun  (N.  Y.),  321. 

Accident  at  Crossing — Running  Trains  in  Presence  of  Jury. — In 
Schweinfurth  v.  Cleveland,  etc.,  Ry.  Co.  (Ohio),  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  73,  defendant  was  permitted,  with  the  consent  of  plaintiff^ 
to  make  experiments  in  the  presence  of  the  jury  by  the  running  of  a 
train  over  the  crossing  where  plaintiff's  intestate  was  killed,  for  the 
information  of  the  jury  as  to  the  nature  and  cause  of  the  accident, 
and  it  was  held  on  appeal  that  the  information  so  obtained  was  com- 
petent evidence  for  the  consideration  of  the  jury. 

Fire  Set  by  Locomotive — Whether  Locomotive  Could  Be  Run 
without  Steam — Inspection  by  Jury. — In  Stockwell  v.  C.  C.  &  D.  R. 
Co.,  43  Iowa  470,  an  action  against  defendant  for  damages  for  the 
burning  of  a  lumber  yard,  alleged  to  have  been  set  on  fire  by  sparks 
from  defendant's  engine,  it  was  pleaded  that  the  engine  was  fed  with 
coal  and  emitted  sparks  only  when  steam  was  used,  and  that  for  some 
distance  from  the  yard  the  grade  was  such  that  steam  was  not  used. 
During  the  trial  the  jury  inspected  the  ground,  and  the  possibility  of 
running  a  train  as  alleged  was  practically  demonstrated.  It  was  held 
that  the  experiment  was  without  prejudice  to  the  plaintiff. 

In  this  case  it  is  said  in  the  opinion:  "We  are  not  prepared  to 
hold  that  the  experiment  itself  was  not  proper  and  unauthorized  by 
law.  *  *  *  Suppose  experts  should  differ  as  to  the  effect  of  the 
union  of  two  chemical  bodies;  what  objection  could  exist  to  an 
experiment  before  the  jury  to  determine  the  true  result-  Suppose 
a  question  arose  in  a  case  as  to  the  weight  of  a  gold  coin,  the  wit- 
nesses of  the  parties  giving  conflicting  evidence  on  the  subject. 
Why  not  weigh  it  in  the  presence  of  the  jury.  Or,  suppose  an  altera- 
tion in  a  deed  can  only  be  determined  by  the  use  of  artificial  assist- 
ance to  the  eye.  Why  should  not  jurors  be  permitted  to  use  such 
aids  to  enable  them  to  decide  the  case  in  accord  with  the  very  truth? 
But  the  questions  here  presented  we  do  not  determine.  We  suggest 
these  thoughts  to  show  there  are  reasons  based  upon  the  high  con- 
siderations of  justice  and  truth  in  support  of  the  propriety  of  the 
alleged  experiments,  if  made  fairly  by  the  jury  and  not  in  disobedi- 
ence to  the  directions  of  the  court  governing  their  conduct,  while  in 
charge  of  the  deputy  sheriff." 

Practicability  of  Alleged  Collision  between  Cars — ^Jury  Not  Allowed 
to  Witness  Experiments. — But  in  Smith  v.  St.  Paul  City  Ry.  Co.,  33 
Minn.  1,  18  N.  W,  827.  it  is  held  that  it  is  not  error  for  the  trial  court 
to  refuse  an  application  to  allow  the  jury  to  witness  experiments 
with  cars  upon  a  railway  track  outside  the  court  room,  to  test  the 
practicability  of  an  alleged  collision. 

Accident  on  Track — Train  Operated  in  Presence  of  Judge  and 
Jury. — And  in  Moore  v.  Chicago,  St.  P.,  etc.,  Ry.  Co.,  93  Iowa  484,  61 
N.  W.  992,  it  is  held  that  it  was  error  to  take  judge  and  jury  to  the 
scene  where  plaintiff  was  injured  by  an  engine,  while  driving  a  wagon, 
and  have  them  view  the  running  of  an  engine  over  the  track.  In  this 
case  it  is  said  in  the  opinion:  "We  know  of  no  authority  by  which 
the  trial  of  a  case  may  be  removed  from  the  courthouse,  and  proceed 
in  the  streets  of  a  city,  or  on  the  line  of  a  railroad  by  the  running 
of  trains,  and  observations  of  the  jury  taken  while  sitting  in  a  wagon."^ 

Whether  Beer  Was  Intoxicating — Refusal  to  Allow  Jury  to  Taste. — 
And  at  a  trial  for  maintaining  a  liquor  nuisance,  the  defendant  has 
no  ground  of  exception  to  the  refusal  of  the  judge  to  allow  samples 
of  beer  taken  from  the  defendant's  premises  to  be  tasted  by  the  jury, 
for  the  purpose  of  determining  whether  it  is  or  is  not  intoxicating. 
So  held  in  Commonwealth  v,  Brelsford,  161  Mass.  61,  36  N.  E.  677. 
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Experiments  Made  in  Jury  Room. 

Murder  or  Suicide — Jurors  Experimenting  with  Another  Pistol — 
Reversal. — In  Yates  v.  People,  38  111.  527,  it  is  held  that  where  the 
prisoner  is  defended  on  the  theory  that  deceased  fired  the  fatal  shot 
with  his  own  hand,  and  where,  from  the  position  in  which  the  de- 
ceased was  found,  it  was  questionable  whether  the  shot  could  have 
been  fired  by  him,  the  allowing  the  jury,  without  the  knowledge  of 
the  prisoner,  his  counsel  or  the  court,  to  take  with  them  to  the  jury 
room  a  pistol  which  was  not  proved  to  have  been  the  one  with 
which  the  fatal  shot  was  fired,  and  there  to  experiment  with  such 
pistol,  as  a  means  of  determining  whether  the  deceased  could  have 
fired  the  fatal  shot,  was  error,  and  ground  for  reversing  any  verdict 
against  the  prisoner. 

Murder — Self-Defense — Misconduct  of  Jury  in  Firing  Pistol — New 
Trial. — On  a  trial  for  murder;  the  defendant  having  testified  that 
deceased  made  such  an  attempt  to  shoot  him  with  a  pistol  as  would 
have  justified  the  killing,  the  jury  after  retiring  obtained  the  pistol 
and  cartridges  used  by  deceased  and  experimented  with  them,  appar- 
ently for  the  purpose  of  testing  the  truth  of  defendant's  statement. 
It  was  held  that  this  was  taking  evidence  out  of  court  and  in  defend- 
ant's absence,  and  was  such  misconduct  on  the  part  of  the  jury  as 
entitled  him  to  a  new  trial.  Forehand  v.  State,  51  Ark.  553,  11  S.  W. 
766. 

Murder— How  Far  Voice  Could  Be  Heard— Whether  Foot  Tracks 
Shorter  When  Running  than  When  Walking— Experiments  by  Jury. — 
The  jury  must  judge  of  the  credibility  of  witnesses  and  ascertain  the 
truth  of  contested  statements  by  a  deliberate  examination  of  the 
weight  of  the  respective  characters  of  the  witnesses  and  the  con- 
sistency and  probability  of  their  statements,  and  not  by  experiments, 
such  as  sending  the  constable  out  of  the  room,  closing  the  door,  and 
then  talking  with  a  view  to  ascertain  whether  their  voices  could  be 
heard  by  him  out  of  doors,  or  running  with  a  view  to  ascertain 
whether  their  tracks  would  be  longer  or  shorter  than  when  walking, 
and  the  like.    So  held  in  Jim  v.  State,  23  Tenn.  289. 

A.  R.  Y. 


Little  Rock  Traction  &  Electric  Co.  v,  Kimbro. 

(Supreme  Court  of  Arkansas,  April  29,  1905.) 

[87  S.  W.  Rep.  121.] 

Injury  to  Street  Car  Passenger— Time  to  Alight.*— It  is  not  suffi- 
cient that  a  street  car  should  stop  for  a  reasonable  time  for  passengers 
to  alight,  but  it  is  the  duty  of  the  carrier's  servants  to  see  that  no 
passenger  is  in  the  act  of  alighting  or  in  a  dangerous  position  before 
putting  the  car  again  in  motion. 

*As  to  the  care  due  in  discharging  passengers,  see  foot-notes  ap- 
pended to  Cain  v.  Louisville  &  N.  R.  Co.  (Ky.),  14  R.  R.  R.  376,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  376;  Topp  v.  United  Rys.  &  Elec.  Co. 
(Md.).  14  R.  R.  R.  248,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  248;  Reagan 
V.  St.  Louis  Transit  Co.  (Mo.),  13  R.  R.  R.  688,  36  Am.  &  Eng.  R.  Cas., 
X.  S.,  688;  McDonald  v.  City  Elec.  Ry.  Co.  (Mich.),  12  R.  R.  R.  436,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  436;  Southern  Ry.  Co.  v.  Bandy  (Ga.),  12 
R.  R.  R.  736,  35  Am.  &  Eng.  R.  Cas.,  X.  S.,  736;  Rutled^e  v.  New  Or- 
leans, etc.,  R.  Co.  (C.  C.  A.),  11  R.  R.  R.  488,  34  Am.  &  Eng.  R.  Cas.,  N. 
Sm  488;  Meade  v.  Boston  Elevated  Ry.  Co.  (Mass.),  11  R.  R.  R.  13,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  13. 
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Carriage  of  Passengers — Degree  of  Care.t — A  carrier  of  passengers 
is  not  bound  absolutely  to  carry  passengers  safely,  nor  to  provide 
measures  to  protect  them  against  accidents  and  injuries  caused  by 
their  own  acts  or  omissions  which  the  exercise  of  reasonable  care 
would  not  anticipate,  but  it  is  bound  to  exercise  a  very  high  degree 
of  care  and  skill  to  secure  safety  to  passengers  and  prevent  accidents. 

Injury  to  Aliehting  Passengers — Contributory  Negligence  and  Dis- 
covered Peril — ^Liability — Instructions. — In  an  action  for  injuries  to  a 
passenger  on  a  street  car,  an  instruction  that  if  defendant's  conductor 
knew  of  plaintiff's  negligent  conduct  in  alighting  from  a  street  car, 
and  by  the  exercise  of  proper  care  could  have  avoided  the  conse- 
quences of  such  negligence,  and  failed  so  to  do,  and  the  conductor's 
failure  was  the  immediate  cause  of  the  injury,  defendant  could  not 
rely  on  plaintiff's  contributory  negligence  as  a  defense,  was  erroneous, 
for  failure  to  define  plaintiff's  "negligent  conduct." 

Same — Same — Same — Same. — In  an  action  for  injuries  to  a  passen- 
ger, the  court  charged  that  though  plaintiff  was  negligent,  and  the 
conductor  knew  of  his  negligent  conduct,  such  negligence  was  not  a 
defense,  if  the  conductor's  failure  to  avoid  the  consequences  thereof 
was  the  immediate  cause  of  the  injury,  and  that  if  such  injury  was 
caused  by  plaintiff's  imprudently  attempting  to  alight  from  a  moving 
car,  or  from  his  effort  to  alight  in  an  unskillful  or  unsafe  manner,  the 
jury  would  find  for  defendant,  unless  they  found  that  the  conductor 
knew  of  plaintiff's  negligence  in  so  attempting  to  alight  in  time  to 
have  prevented  the  injury,  and  could  by  the  use  of  ordinary  care  have 
prevented  the  injury,  and  failed  to  do  so.  Held  error,  as  excluding 
the  point  whether,  in  the  exercise  of  reasonable  foresight,  the  con- 
ductor should  have  anticipated  that  plaintiff  would  be  injured  by 
alighting  when  the  car  was  in  motion. 

Appeal  from  Circuit  Court,  Pulaski  County ;  Edward  W.  Win- 
field,  Judge. 

Action  by  W.  C.  Kimbro  against  the  Little  Rock  Traction  & 
Electric  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Rose,  Hemingway  &  Rose  and  Cantrcll  &  Loughborough,  for 
appellant. 

A,  W,  Files  and  Atkinson  &  Patterson,  for  appellee. 

Battle,  J.  Kimbro  brought  this  action  against  the  Little  Rock 
Traction  &  Electric  Company  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant. 

The  defendant  is  a  corporation  organized  under  the  laws  of  this 
state,  and  is  engaged  in  the  operation  of  a  street  railway  in  the 
city  of  Little  Rock.  On  the  21st  day  of  November,  1898,  plain- 
tiff was  a  passenger  on  one  of  its  cars,  and,  in  attempting  to  alight 
on  ^larkham  street,  about  halfway  between  Center  and  Spring, 
fell  and  was  severely  injured.  This  was  not  a  regular  stopping 
place  for  the  cars. 

tSce  foot-notes  appended  to  Topp  v.  United  Rys.  &  Electric  Co. 
(Md.),  14  R.  R.  R.  248,  ,"^7  Am.  &  Eng.  R.  Gas.,  N.  S.  248;  Lincoln 
Traction  Co.  v.  Webb  (Neb.).  14  R.  R.  R.  369,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  369;  O'Brien  z\  St.  Louis  Transit  Co.  (Mo.),  14  R.  R.  R.  413,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  foot-notes  appended  to  Hart  v.  Seattle, 
etc.,  Ry.  Co.  (Wash.),  14  R.  R.  R.  430,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
430. 
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One  witness  testified  that  when  plaintiff  attempted  to  alight  the 
car  had  stopped ;  another,  that  it  had  about  stopped ;  another,  that 
it  was  moving  very  slowly.  One  witness  testified  that  it  was  mov- 
ing about  six  miles  an  hour,  and  that  plaintiff's  action  indicated 
tliat  he  was  about  to  alight,  and  in  a  manner  which  would  result 
in  breaking  his  neck.  He  (plaintiff)  testified  that  as  he  was  in 
the  act  of  alighting  the  car  was  suddenly  moved  forward,  throw- 
ing him  down,  and  greatly  and  seriously  injuring  him. 

The  court,  over  the  objections  of  the  defendant,  gave  the  fol- 
lowing among  other  instructions  to  the  jury: 

**(4)  If  the  jury  find  in  this  case  that  the  plaintiff  by  his  negli- 
gence contributed  materially  to  cause  the  injury,  so  that  but  for 
his  own  concurring  fault  the  injury  would  not  have  happened  to 
him,  but  further  find  from  the  evidence  that  the  conductor  on 
said  car  knew  of  plaintiff's  negligent  conduct,  and  by  the  exer- 
cise of  proper  care  could  have  avoided  the  consequences  of  such 
negligence,  and  failed  to  do  so,  and  that  said  conductor's  failure 
was  the  immediate  cause  of  the  injury  complained  of,  then  de- 
fendant cannot  rely  on  such  contributory  negligence  as  a  defense 
in  this  action." 

"(11)  If  the  jur>'  believe  that  plaintiff's  injury  was  caused  by 
his  imprudently  attempting  to  alight  from  a  moving. car,  or  from 
his  effort  to  alight  in  an  unskillful  or  unsafe  manner,  the  jury 
will  find  for  the  defendant,  unless  the  jury  further  find  from  a 
fair  preponderance  of  the  evidence  that  the  conductor  knew  of 
plaintiff's  negligence  in  so  attempting  to  alight  in  time  to  have 
prevented  the  injur}-,  and  could  by  the  use  of  ordinary  care  have 
prevented  the  injury,  and  failed  to  do  so." 

The  plaintiff  recovered  a  judgment  for  $2,100,  and  the  defend- 
ant appealed. 

Carriers  of  passengers  by  street  railways  are  required  to  exer- 
cise '*a  very  high  degree  of  care  and  skill  to  secure  the  safety  of 
passengers  and  to  prevent  accidents  and  injuries."  Mr.  Booth, 
after  stating  in  his  treatise  on  Street  Railway  Law  how  this  care 
and  skill  are  defined  by.  the  courts  of  various  states,  savs :  "If, 
notwithstanding  the  difference  in  the  terms  employed,  we  are  to 
assume  that  the  courts  have  intended  to  hold  the  defendant 
companies  to  the  same  degree  of  care,  diligence,  and  prudence, 
trie  f:eneral  rule  may  be  stated  as  follows :  A  common  carrier  of 
passen£(ers  by  street  car  is  required  to  exercise  the  highest  degree 
of  skill  and  care  which  may  reasonably  be  expected  of  intelligent 
and  prudent  persons  employed  in  that  business,  in  view  of  the  in- 
strumentalities employed  and  the  dangers  naturally  to  be  ap- 
prehended."    Section  328. 

"\yhen  the  cars  of  street  railway  companies  stop  for  passengers 
to  alight,  it  is  the  duty  of  their  servants  to  stop  long  enough  for 
the  passengers  to  alight,  and  to  see  that  the  car  does  liot  start  again 
while  any  one  is  attempting  to  alight  or  exposed  to  danger. 
Stopping  a  reasonable  time  is  not  sufficient,  but  it  is  the  duty  of 
the  conductor  or  those  in  charge  to  see  and  know  tliat  no  pas- 
senger is  in  the  act  of  alighting  or  in  a  dangerous  position  before 
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putting  the  car  in  motion  again."  Railroad  Co.  z\  Cusick,  60  Kan. 
590.  57  Pac.  519;  24  Am.  &  Eng.  R.  Cases,  922,  and  cases  cited ; 
Nellis  on  Street  Railroad  Accident  Law,  pp.  96,  109;  Bootli  on 
Law  of  Street  Railways,  §  352. 

Hutchinson  on  Carriers  says :  "Railway  carriers  of  passengers 
must  be  extremely  careful  not  to  mislead  their  passengers  iito 
the  belief  that  the  halting  of  a  train  at  a  station  is  meant  as  an  in- 
vitation to  them  to  alight,  when  it  is  not  so  intended,  and  that  if 
the  conduct  of  the  servants  engaged  in  its  management  is  such 
as  may  reasonably  produce  that  impression,  and  the  passenger  so 
understood  it,  and  in  the  attempt  to  leave  the  coach  at  a  place 
where  no  facilities  are  provided  for  his  doing  so,  and  while  in 
the  exercise  of  due  diligence  in  doing  so,  he  is  injured,  the  com- 
pany will  be  liable."  Hutchinson  on  Carriers  (2d  Ed.)  §  615. 
This  rule  is  equally  applicable  to  street  railway  companies,  the 
reason  for  its  application  in  both  cases  being  the  same.  Appellee 
insists  that  he  was  induced  by  the  conductor  of  appellant  to  alight 
when  he  did.    If  so,  this  rule  is  applicable  to  his  case. 

But  the  carriers  of  passengers  by  street  railways  are  not  in- 
surers of  the  safety  of  tlieir  passengers,  and  are  not  bound  abso- 
lutely to  carry  them  safely  or  without  injury,  nor  to  provide  such 
measures  to  protect  them  against  accidents  and  injuries  caused  by 
their  own  acts  or  omissions,  which  the  exercise  of  reasonable 
foresight  would  not  anticipate.  Hansen  v.  North  Jersey  Street 
Ry.  Co.,  64  N.  J.  Law,  686,  696,  46  Atl.  718 ;  Craighead  v,  Brook- 
lyn City  Railroad  Co.,  123  N.  Y.  391,  25  N.  E.  387 ;  Flint  v.  Nor- 
wich &  New  York  Transportation  Co.,  34  Conn.  554,  Fed.  Cas. 
No.  4,873 ;  Baldwin  v.  Fair  Haven  &  Westville  Railroad  Co.,  68 
Conn.  561,  572,  37  Atl.  418;  Nellis  on  Street  Railroad  Accident 
Law,  p.  50. 

The  case  of  Craighead  v.  Brooklyn  City  Railroad  Co.,  supra, 
was  an  action  to  recover  damages  for  injuries  received  by  plain- 
tiff while  a  passenger  on  one  of  defendant's  horse  cars.  It  ap- 
peared that  plaintiff,  while  passing  along  the  step  on  the  side  of 
the  car,  which  was  an  open  one,  was  struck  by  one  of  defendant's 
closed  cars  coming  from  an  opposite  direction.  The  smallest 
space  between  defendant's  tracks  at  or  near  the  place  of  the 
accident  was  such  that  the  space  between  the  outside  step  of  an 
open  car  and  the  body  of  closed  one  was  17  inches,  at  least.  Mr. 
Justice  Peckham,  in  delivering  the  opinion  of  the  court,  said: 
"Upon  these  facts,  we  cannot  see  how  the  defendant  can  be  con- 
victed of  negligence  because  it  did  not  have  more  space  between 
its  tracks.  For  twenty  years  such  space  had  been  sufficient,  al- 
though precisely  the  same  opportunities  for  accidents  had  arisen 
many  times  daily  during  that  period,  and  yet  not  one  had  oc- 
curred. Clearly  the  accident  was  not  one  to  be  apprehended,  and 
a  failure  on  the  part  of  the  defendant  to  take  such  measures  as 
would  make  its  happening  under  any  circumstances  a  physical 
impossibility  cannot  be  said  to  be  an  omission  of  duty.  The  ac- 
cident was  not  to  be  apprehended,  because  thousands  of  pas- 
sengers on  the  steps  of  an  open  car  had  uniformly,  and  for  twenty 
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years,  passed  in  safety  the  car  going  in  an  opposite  direction. 
*  *  ♦  There  was  no  negligence  on  the  part  of  the  conductor  in 
failing  to  prevent  the  plaintiff  from  going  on  the  steps,  or  in 
failing  to  warn  him  of  any  possible  danger  which  might  arise 
therefrom." 

The  negligent  conduct  referred  to  in  instruction  numbered  4  is 
not  defined.  Referring  to  the  evidence,  we  find  that  it  was  the 
attempt  of  the  appellee  to  alight  while  the  car  was  in  motion.  It 
is  so  expressed  in  instruction  numbered  11.  Whether  the  con- 
ductor should  have  attempted  to  prevent  him  from  alighting  or 
to  stop  the  car  depended  upon  circumstances.  He  should  have 
done  so  if  by  the  exercise  of  reasonable  foresight  he  might  have 
anticipated  that  he  would  have  been  injured  by  alighting  when 
the  car  was  in  motion :  otherwise  not.  There  would  have  been 
no  necessity  for  protection  if  it  had  been  apparent  that  he  needed 
none.  These  instructions  exclude  this  matter  from  the  considera- 
tion of  the  jury,  and  in  that  respect  are  fatally  defective. 

Reverse  and  remand  for  a  new  trial. 

HiLL^  C.  J.,  did  not  participate. 


Railroad  Com'rs  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  South  Carolina,  March  15,  1905.) 

[50  S.  E.  Rep.  641.] 

Railroad  Commission — Authority — Passenger  Service.* — Under  Civ. 
Code  1902,  §  2067,  conferring  on  the  Railroad  Commissioners  super- 
vision of  all  roads  in  the  state,  and  section  2069,  authorizing  the 
Commission,  whenever  it  shall  determine  that  an  improvement  in 
stations  or  station  houses  is  necessary,  or  any  change  in  the  mode 
of  operating  the  road  is  expedient  for  the  public  good,  to  notify  the 
road  of  the  changes  required,  the  Commission  has  the  power  to  decide 
whether  a  railroad  is  furnishing  proper  passenger  service  to  the  citi- 
zens of  any  community,  and  to  require  specified  trains  to  be  stopped 
at  a  station  in  order  that  the  community  may  be  properly  served. 

Same— Passenger  Service — Requiring  Trains  to  Stop  at  Stations — 
Constitutional  Law.f — Where  a  railroad  company  has  been  notified, 

*.\s  to,  what  are  the  powers  of  railroad  commissions,  see  foot-note 
appended  to  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  State  (Ala.),  9  R.  R.  R. 
1S6,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  186,  where  all  the  preceding  authori- 
ties in  this  series  are  collected;  State  v.  Seaboard  Air  Line  Ry.  (Fla.), 
13  R.  R.  R.  266,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  266  (power  of  commis- 
sion, under  Florida  statute,  to  regulate  rates  to  be  charged  by  lessee 
of  road). 

tFor  the  authorities  in  this  series  on  the  subject  of  the  police  powers 
of  a  state  over  railroad  companies,  see  City  of  Harriman  v.  Southern 
Ry.  Co.  (Tenn.),  13  R.  R.  R.  373,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  373 
(police  power  to  compel  railroads  to  construct  bridges  over  tracks  at 
public  crossings) ;  foot-note  appended  to  Sanger  v.  Chesapeake  & 
Ohio  Ry.  Co.  (Va.),  13  R.  R.  R.  482,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  482 
(requiring  railroad  tracks  to  be  fenced);  Kansas  City,  etc.,  R.  Co.  v. 
Flippo  (Ala.),  12  R.  R.  R.  486,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  486  (au- 
tomatic coupler  act) ;  foot-note  appended  to  Atlantic  Coast  Line  R.  Co. 
v.  Commonwealth  (Va.),  11  R.  R.  R.  399,  34  Am.  &  Eng.  R.  Cas.,  N. 
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has  appeared,  and  has  contested  a  matter  before  the  Railroad  Com- 
mission, an  order   of   such   commission   requiring  it   to   stop   certain 

S.,  399   (state  regulations  which   may  interfere  with   interstate   com- 
merce); Missouri,  etc.,  Ry.  Co.  of  Texas  v.  May  (U.  S.),  11  R.  R.  R. 
485,     34     Am.     &     Eng.     R.     Cas.,     N.     S.,     485     (statute    to     pre- 
vent    Johnson     grass     from     spreading     from     railroad     right     of 
way);    foot-note   appended   to   Cleveland,   etc.,   Ry.    Co.   v.    Hamilton 
(111.),  7  R.  R.  R.  40,    30    Am.    &    Eng.    R.    Cas.,    N.    S.,    40    (stat- 
ute requiring  railroad  right  of  way  to  be  kept  free  from  combustibles, 
and  to  pay  attorney's  fees  in  actions  for  its  violations) ;   Central   of 
Georgia  Ry.  Co.  v.  Murphey  (Ga.),  6  R.  R.  R.  28,  29  Am.  &  Eng.  R. 
Cas.,  N.  S.,  28  (statute  requiring  connecting  carriers  to  give  informa- 
tion where  freight  has  been  lost);  Chicago  &  E.  I.  R.  Co.  v.  Keith 
(Ohio),  6  R.  R.  R.  204,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  204   (statute 
requiring  railroad  company  to  drain  right  of  way);   Callahan  v.   St. 
Louis,  etc.,  Ry.  Co.  (Mo.),  6  R.  R.  R.  293,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  293  (employers'  liability  act);  Savannah  F.  &  W.  R.  Co.  v.  Elder 
(Ga.)   7  R.  R.  R.  223,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  223   (requiring 
carriers  to  trace  lost  freight);  foot-note  appended  to  State  v.  Pear- 
son (La.),  8  R.  R.  R.  324,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  324  (separa- 
tion of  white  and  colored  passengers) ;  Detroit,  etc.,  R.  Co.  v.  Osborn 
(U.  S.),  7  R.  R.  R.  456,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  456  (requiring 
safety  appliances  at  grade  crossings);  State  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  9  R.  R.  R.  445.  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  445  (requiring 
trains   to   come   to   full   stop   before   crossing  intersecting  railroads); 
Town  of  Clarendon  v.  Rutland  R.  Co.  (Vt.),  6  R.  R.  R.  1,  29  Am.  & 
Eng.   R.   Cas.,   N.   S.,  1    (requiring  railroads  to   maintain  crossings); 
Pittsburg,  etc.,  Ry.  Co.  v.  Robson  (111.),  9  R.  R.  R.  354.  32  Am.  &  Eng. 
R.   Cas.,   N.   S.,  354   (Illinois   statute  prescribing  regulations    for   the 
operation  of  allowing  steam  to  escape  from  locomotives  near  cross- 
ings, to  prevent  teams  from  being  frightened,  is  not  unreasonable) ; 
Fielders  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  6  R.  R.  R.  875,  29  Am.  & 
Eng.  R.  Cas.,  N.  S.,  875  (ordinance  requiring  street  railw^ay  company 
to  pave  street  could  not  be  supported  as  a  valid  exercise  of  police 
power);  Minor  v.  Erie  R.  Co.  (N.  Y.),  6  R.  R.  R.  53,  29  Am.  &  Eng. 
R.  Cas.,  N.  S.,  53   (mileage  book  act  of  New  York  valid  though   ap- 
plied to  successor  of  old  company,  which  had  right  to  change  specified 
fare);  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Eaton  (U.  S.),  2  R.  R.  R.  175,  25 
Am.  &  Eng.  R.  Cas,,  N.  S.,  175;  Chicago.  R.  I.  &  P.  R.  Co.  v.  Hambe! 
(Neb.),  2  R.  R.  R.  167,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  167;  Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Zernecke  (U.  S.),  2  R.  R.  R.  170,  25  Am.  &  Eng.  R. 
Cas.,   N.   S.,   170    (constitutionality  of   Nebraska   statute   creating   lia- 
bility for  injury  to  passengers  not  occasioned  by  negligence  or  viola- 
tion  of  some  rule  of  the   company);  Porter  v.   Charle*^ton   &   S.    Ry. 
Co.  (S.  Car.),  3  R.  R.  R.  657,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  657  (con- 
stitutionality  of   statute    providing   penalty   for   failure   to   pay   dam- 
ages  on   freight);    Kilpatrick   v.    Grand    Trunk    Ry.   Co.    (Vt.).   4    R. 
R.   R.  945,  27   Am.   &   Eng.   R.   Cas.,   N.    S.,   945    (constitutionality   of 
employers'     liability     act     abrogating    the     doctrine     of     a.ssumption 
of  risk);  Southern   Pac.  Co.  v.  Schoer   (C.  C.  A).  3  R.  R.   R.  254,  26 
Am.  &  Eng.  R.  Cas.,  N.  S..  254  (employers'  liability  acts);  Town   of 
Mason  v.  Ohio   River   R.  Co.   (W.  Va.),  2  R.   R.  R.   899,  25   Am.   & 
Eng.    R.   Cas.,   N.    S..   899    (municipal    grant   to   construct   railroad    in 
street  subject  to  police  power,  though  constituting  a  contract);  Louis- 
ville &  N.  R.  Co.  T.  Commonwealth  CKy.).  2  R.  R.  R.  507,  25  Am.  & 
Eng.  R.  Cas.,  N.  S..  567  (statute  prohibiting  gaming  on  moving  train); 
note  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  498  (constitutionality  of  statutes 
making?  railroads  liable  as  insurers);  note  21  Am.  &  Eng.  R.  Cas..  X. 
S.,    925    (employers'    liability    acts);    note    12    Am.    &    Eng.    R.    Cas., 
N.  S.,  702  (Kansas  fellow-servant  act) ;  note  15  Am.  &  Eng.  R.  Cas..  N, 
S.,  517   (statutes  making  occurrence  of  fire  presumptive   evidence   of 
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trains   at   a   station   is   not   dcprivinfj  such    railroad   company   of   its 
property  without  due  process  of  law. 

negligence);  note  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  387  (statute  making 
railroad  companies  liable  for  all  damages  by  fire);  note  15  Am.  & 
Eng.  R.  Cas.,  X.  S.,  179  (signals  for  crossings);  note  20  Am.  &  Eng. 
R.  Cas.,  X.  S..  504  (requiring  track  connections  at  railroad  intersec- 
tions); note  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  851  (stopping  of  trains  at 
county  seats);  note  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  630  (prohibiting  the 
transportation  of  diseased  live  stock);  note  9  Am.  &  Eng.  R.  Cas.,  N. 
S..  816  (employers'  liability  acts);  note  8  Am.  &  Eng.  R.  Cas.,  N.  S., 
613  (railroad  commissions,  constitutionality  of  statutes);  Illinois  Cent. 
R-  Co.  z'.  Commonwealth  (Ky),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  357 
(prohiSiting  discrimination  in  freight  rates);  Indianapolis  Union  Ry. 
Co.  r.  Houlihan  (Ind.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  915  (employers' 
liability  act);  Powell  v.  Sherwood  (Mo.),  22  Am.  &  Eng.  R.  Cas.,  N. 
S.,  53  (employers'  liability  act  of  Missouri);  Illinois  Cent.  R.  Co.  v. 
Commonwealth  (Ky.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  326  (prohibit- 
ing discrimination  in  freight  rates);  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Zemecke  (Xeb.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  76  (rendering  carriers 
of  passengers  liable  in  the  absence  of  negligence);  Baltimore  &  O.  R. 
Co.  r.  Kreager  (Ohio),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  99  (providing 
for  recovery  of  attorney's  fees  as  part  of  costs  in  action  for  damages 
caused  by  fire);  Chicago,  B.  &  O.  R.  Co.  v.  Wolfe  (Neb.),  22  Am.  & 
Eng.  R.  Cas.,  X.  S.,  26  (making  carriers  of  passengers  insurers); 
Blackmore  v.  Missouri  Pac.  Ry.  Co.  (Mo),  21  Am.  &  Eng.  R.  Cas.,  N. 
S..  360  (making  railroads  insurers  against  fire) ;  Coley  v.  North  Car- 
olina R.  Co.  (X.  Car.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  885  (preventing 
railroad  employees  from  waiving  benefit  of  employers*  liability  act); 
Slcadd  V.  Southern  Ry.  Co.  in  Kentucky  (Ky.),  19  Am.  &  Eng.  R.  Cas., 
N.  S.»  131  (requiring  railroad  to  pay  entire  cost  of  division  fences  where 
right  of  way  is  donated);  Atlantic,  etc.,  Ry.  Co.  v.  State  (Fla.),  20 
Am,  &  Eng.  R.  Cas.,  N.  S.,  501  (requiring  construction  of  connections 
between  railroads);  Chicago  &  Grand  Trunk  Ry.  Co.  v.  Chappell 
(Mich.).  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  607  (requiring  railroad  to 
lower  culvert  without  compensation);  Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  Campbell  (Kan.),  16  Am.  &  Eng.  R.  Cas.,  X.  S.,  828  (requiring  the 
free  transportation  of  shippers  of  live  stock) ;  Wisconsm,  etc.,  R.  Co. 
f.  Jacobson  (U.  S.),  19  Am.  &  Eng.  R.  Cas.,  X.  S.,  634  (requiring  track 
connections  at  intersections);  Pittsburg.  C.  C.  &  St.  L.  Ry.  Co.  v. 
Montgomery  (Ind.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  792;  (Chesapeake  & 
0.  R.  Co.  V.  Commonwealth  (Ky.),  14  Am.  &  Eng.  R.  Cas.,  N.  S., 
508  (requiring  separate  coaches  for  white  and  colored  passengers); 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Mathews  (U.  S.),  14  Am.  &  Eng.  R.  Cas., 
X.  S..  80  (imposing  attorney's  fee  as  penalty  in  case  of  damage  by 
fire  caused  by  railroad);  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Tripp  (111.), 
14  Am..  &  Eng.  R.  Cas.,  X.  S.,  119  (providing  that  fact  of  communica- 
tion of  fire  by  railroad  shall  be  prima  facie  evidence  of  negligence); 
Xew  York,  X.  H.  &  H.  R.  Co.  v.  People  of  the  State  of  New  York 
(U.  S.),  8  Am.  &  Eng.  R.  Cas.,  X.  S.,  172  (requiring  the  heating  of 
passenger  cars);  Jolliffe  v.  Brown  (Wash.),  3  Am.  &  Eng.  R.  Cas.,  N. 
S.,  254  (imposing  a  penalty  of  double  value  of  stock  killed  by  train  for 
failure  to  give  notice  of  accident);  Peirce  v.  Van  Dusen  (C.  C.  A.).  7 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (employers'  liabilitv  act);  Gulf,C.  &  S. 
F.  R.  Co.  V.  Ellis  (U.  S.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  752  (validity  of 
statute  providing  for  payment  of  attorney's  fees  where  claims  against 
railroad  company  are  not  promptly  paid);  Bcardsley  v.  New  York, 
L.  E.  &  W.  R.  Co.  (X.  Y.),  17  Am.  &  Eng.  R.  Cas.,  X.  S.,  149  (re- 
quiring carriers  to  sell  mileage  books);  Chicago,  B.  &  Q.  R.  Co.  v. 
State  (Xeb.),  3  Am.  &  Eng.  R.  Cas.,  X.  S..  573  (requiring  railroad 
companies  to  construct  and  keep  in  repair  viaducts  over  streets 
closed  by  their  tracks) ;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  City  of  Mil- 
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Same — Mandamus.]: — Mandamus  is  the  remedy  provided  by  Civ. 
Code  1902,  §  2119.  to  enforce  a  decree  of  the  Railroad  Commission. 

Petition  by  the  Railroad  Commissioners  for  writ  of  mandamus 
to  the  Atlantic  Coast  Line  Railroad  Company.  Demurrer  to  pe- 
tition overruled. 

[/.  X.  Gunter,  Jr,,  Atty.  Gen.,  for  petitioners. 

/.  T.  Barron  and  Wilcox  &  Wilcox,  for  respondent. 

Gary,  A.  J.  This  is  an  application  to  the  Supreme  Court,  in 
the  exercise  of  its  original  jurisdiction,  for  a  writ  of  mandamus 
compellng  the  defendant  ta  obey  the  order  of  the  plaintiffs  re- 
quiring it  to  stop  certain  trains  at  its  station  in  the  town  of  Latta, 
S.  C,  for  the  accommodation  of  passengers.  The  following  is  a 
copy  of  the  petition: 

*'(1)  That  the  said  plaintiffs  were  at  the  time  hereinafter 
stated,  and  still  are,  the  qualified  Railroad  Commissioners  of  the 
state  of  South  Carolina. 

"(2)  That  the  Atlantic  Coast  Line  Railroad  Company  was  at 
the  times  hereinafter  mentioned,  and  still  is,  a  railroad  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of  South 
Carolina,  and  known  by  the  name  Atlantic  Coast  Line  Railroad 
Company,  and  was  the  owner  of  and  operating  a  certain  railroad 
known  as  the  Atlantic  Coast  Line  Railroad,  leading  from  the 
town  of  Wilson,  through  the  town  of  Fayetteville,  in  the  state  of 
North  Carolina,  to  Florence,  in  the  state  of  South  Carolina,  and 
operating  a  branch  line,  commonly  known  as  the  Latta  Branch 
Railroad,  leading  from  the  town  of  Latta,  in  Marion  county,  on 
said  railroad,  to  the  town  of  Clio,  in  Marlboro  county.  South 
Carolina,  commonly  known  as  the  Latta  Branch  Railroad. 

"(3)  That  on  June  7,  1904,  certain  citizens  of  the  state  of 
South  Carolina,  residing  at  Latta,  and  along  the  line  of  the  said 
Latta  Branch  Railroad,  filed  a  petition  with  the  said  plaintiffs,  as 
Railroad  Commissioners  of  the  state  of  South  Carolina,  that  the 
Atlantic  Coast  Line  Railroad  Company  was  furnishing  insuffi- 
cient accommodations  for  passengers  traveling  on  said  railroad, 
and  asking  that  the  said  railroad  company  be  compelled  to  stop 
its  passenger  trains  numbers  32  and  35  at  its  station  in  the  town 
of  Latta,  when  flagged,  for  the  purpose  of  receiving  and  deliver- 
ing passengers  at  said  station. 

"(4)  That  thereafter,  on  July  29,  1904,  the  said  Railroad  Com- 
missioners of  the  state  of  South  Carolina,  after  investigating  the 

waiikce  (Wis.),  9  Am.  &  Eng.  R.  Cas,,  N.  S.,  537  (requiring  safety  ap- 
pliances at  crossings) ;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  State  of  Ohio 
(U.  S.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  26  (requiring  trains  to  stop  at 
stations);  State  v.  Wrightsville  &  T.  R.  Co.  (Ga.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  576  (power  to  compel  carrier  to  contract  for  transporta- 
tion beyond  terminus);  New  York  &  New  England  R.  Co.  v.  Rail- 
road Commissioners  (Mass.),  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  660  (re- 
quiring railroad  company  to  maintain  private  crossings). 

tSce  foot-notes  appended  to  State  v.  Atlantic  Coast  Line  R.  Co. 
(Fla.),  15  R.  R.  R.  28G,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  286. 
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facts  stated  in  said  petition,  and  after  notice  to  and  hearing  the 
said  above-named  defendant  in  reference  to  the  facts  of  said  pe- 
tition, found  as  a  matter  of  fact  that  sufficient  accommodations 
were  not  furnished  the  citizens  along  the  said  Latta  Branch  Rail- 
road and  the  town  of  Latta  by  the  Atlantic  Coast  Line  Railroad 
Company  at  its  station  in  Latta,  South  Carolina,  and  said  Railroad 
Commissioners  thereupon  made  an  order  that  the  said  passenger 
trains  numbers  32  and  35,  operated  by  the  said  Atlantic  Coast 
Line  Railroad  Compan3^,  should  stop  when  flagged  at  the  said 
station  on  and  after  August  1,  1904. 

*'(5)  That  a  copy  of  said  order  of  the  Railroad  Commissioners 
was  served  upon  the  Atlantic  Coast  Line  Railroad  Company  more 
than  sixty  days  prior  to  the  commencement  of  this  action,  but 
that  the  said  railroad  company  had  neglected  and  refused  to  com- 
ply with  the  said  order  to  stop  said  trains  at  said  station  for  the 
purpose  of  receiving  and  delivering  passengers. 

"(6)  That  on  October  7,  1904,  the  said  Railroad  Commission- 
ers of  the  state  of  South  Carolina  requested  the  Attorney  General 
of  the  state  of  South  Carolina  to  commence  this  action  on  their 
behalf  to  compel  the  said  railroad  company  to  comply  with  said 
order,  and  to  stop  said  trains  numbers  32  and  35  on  flag  at  the 
station  in  Latta  for  the  purpose  of  receiving  and  discharging  pas- 
sengers on  said  trains." 

The  defendant  demurred  on  several  grounds,  the  first  of  which 
is  as  follows:  "(1)  In  that  the  Railroad  Commission,  plaintiff, 
is  without  power  to  make  the  order,  the  violation  of  which  is  al- 
leged as  a  cause  of  action.  Section  2067,  Code  Laws  1902,  con- 
fers upon  the  Commissioners  general  supervision  of  all  railroads 
in  this  state.  Section  2069  is  as  follows:  *  Whenever,  in  the 
judgment  of  the  Railroad  Commissioners,  it  shall  appear  that 
repairs  are  necessary  upon  any  such  railroad,  or  that  any  addition 
to  the  rolling  stock,  or  any  enlargement  of,  or  improvement  in, 
the  stations  or  station  houses,  or  any  modification  in  the  rates  of 
fare  for  transporting  freight  or  passengers,  or  any  change  in  the 
mode  of  operating  the  road  and  conducting  its  business,  is  rea- 
sonable and  expedient  in  order  to  promote  the  security,  conven- 
ience and  accommodation  of  the  public,  they  shall  give  informa- 
tion, in  writing,  to  the  corporation  of  the  improvements  and 
changes  which  they  adjudge  to  be  proper;  and  if  the  said  com- 
pany shall  fail,  within  sixty  days,  to  adopt  the  suggestions  of  said 
Commissioners,  they  shall  take  such  legal  proceedings  as  they 
may  deem  expedient,  and  shall  have  authority  to  call  upon  the 
Attorney  General  to  institute  and  conduct  such  proceedings.'  " 
Our  construction  of  the  statute  is  that  it  invests  the  Commission- 
ers with  power  to  determine  the  facts  stated  in  their  order,  but 
they  have  no  authority  to  enforce  their  decision.  Provision  is 
made  for  the  enforcement  of  their  decisions  in  section  2119,  Code 
Laws  1902,  which  is  as  follows :  ''If  any  railroad  company  shall 
neglect  or  refuse  to  comply  with  the  provisions  of  this  chapter  or 
with  the  rules  and  regulations  prescribed  by  said  Commissioners 
within  the  limits  of  their  authority,  such  company  shall  be  sub- 
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ject  to  a  writ  of  mandamus,  to  be  issued  hy  any  justice  of  the  Su- 
preme Court,  or  circuit  judge,  upon  application  of  the  Commis- 
siners,  or  a  majority  of  them,  to  require  compliance  with  said 
laws  or  said  rules  and  regulations,  and  failure  to  comply  with 
said  writ  of  mandamus  shall  be  punishable  as  for  contempt ;  and 
for  any  willful  violation  of  any  of  said  laws,  or  failure  to  comply 
with  the  requirements  of  such  rules  or  regulations,  the  court  may 
award  such  costs  and  counsel  fees,  on  the  return  of  said  writs, 
and  after  due  deliberation  thereon,  as  may  be  just"  It  would 
have  been  useless  to  enact  this  section,  unless  the  Commissioners 
are  empowered  to  make  a  decision  upon  the  matters  mentioned 
in  section  2069.  The  defendant's  attorneys,  in  their  argument, 
contend  that  the  statute  does  not  confer  upon  the  Commissioners 
the  power  to  direct  in  detail  how,  when,  and  in  what  manner  it 
shall  operate  its  trains.  In  this  connection  we  will  cr»nsidcr  ^he 
ground  of  demurrer  numbered  5,  which  is  as  follows:  '*(5)  In 
that,  if  it  is  within  the  power  of  the  Railroad  Commissiun  to  le- 
quire  defendant  company  to  give  greater  coiivenionco?  to  a  given 
locality,  this  power  does  not  embrace  the  right  of  the  Commis- 
sion to  regulate  this  convenience  by  a  control  of  the  cperation  of 
specified  trains."  The  Legislature,  undc  the  police  power,  may 
require  all  regular  passenger  trains  not  engaged  in  interstate 
commerce  to  stop  at  certain  stations.  Gladson  v,  Minnesota,  166 
U.  S.  427,  17  Sup.  Ct.  627,  41  L.  Ed.  1064.  It  therefore  neces- 
sarily follows  that  it  has  the  power  to  compel  a  less  number,  and 
may  specify  the  particular  trains  requried  to  stop  at  a  station.  In 
the  case  last  mentioned  the  court  savs  at  page  430  of  166  U.  S.. 
page  628  of  17  Sup.  Ct.  (41  L.  Ed.  1064)  :  ^*A  railroad  corpora- 
tion created  by  a  state  is,  for  all  purposes  of  local  government, 
a  domestic  corporation,  and  its  railroad  within  the  state  is  a  mat- 
ter of  domestic  concern.  Even  when  its  road  connects,  as  most 
railroads  do,  with  railroads  in  other  states,  the  state  which  cre- 
ated the  corporation  may  make  all  needful  regulations  of  a  police 
character  for  the  government  of  the  company  while  operating  its 
road  in  that  jurisdiction.  It  may  prescribe  the  location  and  the 
plan  of  construction  of  the  road,  the  rate  of  speed  at  which  trains 
shall  run,  and  the  places  at  which  they  shall  stop,  and  may  make 
any  other  reasonable  regulations  for  their  management,  in  order 
to  secure  the  objects  of  the  incorporation,  and  the  safety,  good 
order,  convenience,  and  comfort  of  the  passengers  and  of  the 
public.  All  such  regulations  are  strictly  within  the  police  power 
of  the  state."  See,  also,  R.  R.  Com.  v.  Minnesota,  193  U.  S.  53, 
24  Sup.  Ct.  396,  48  L.  Ed.  614,  and  N.  C.  Com.  v,  R.  R.  (N.  C.) 
49  S.  E.  191. 

The  second  ground  of  demurrer  is  as  follows:  "(2)  In  that 
the  order  of  the  Railroad  Commission  is  not  the  result  of  a  judi- 
cially determined  fact,  and,  the  defendant  not  having  had  its  days 
in  court  on  the  merits  of  said  order,  the  enforcement  of  the  order 
of  the  Railroad  Commission  deprives  defendant  of  its  property 
without  due  process  of  law.  and  violates  the  constitutional  pro- 
tection to  which  defendant  is  entitled  under  article  1,  §  5,  of  the 
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Constitution  of  the  state  of  South  Carolina,  and  under  article  14, 
§  1,  of  the  Constitution  of  the  United  States."  The  facts  were  de- 
termined by  a  tribunal  well  recognized  and  adopted  throughout 
the  land.  The  defendant  was  notified,  appeared,  and  contested 
the  facts  upon  the  merits.  In  the  case  of  L.  &  N.  R.  Co.  z\ 
Schmidt,  177  U.  S.  230,  236,  20  Sup.  Ct.  620.  622,  44  L.  Ed.  747, 
the  court  uses  this  language :  "It  is  no  longer  open  to  contention 
that  the  due  process  clause  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  does  not  control  mere  forms  of 
procedure  in  state  courts,  or  regulate  the  practice  therein.  All 
its  requirements  are  complied  with,  provided,  in  the  proceedings 
which  are  claimed  not  to  have  been  due  process  of  law,  the  person 
condemned  has  had  sufficient  notice,  and  adequate  opportunit}' 
has  been  afforded  him  to  defend." 

The  third  ground  of  demurrer  is  as  follows :  "(3)  In  that  the 
court  in  which  this  action  is  brought  is  without  jurisdiction  to  try 
the  question  before  it  by  a  proceeding  in  mandamus,  because  (a) 
no  statutory  authority  is  given  the  Supreme  Court  to  hear  and  de- 
termine the  issue  involved  under  section  2069  of  the  Code  of 
Laws  of  South  Carolina  of  1903,  if  the  power  of  the  Railroad 
Commission  to  pass  the  order  in  question  under  section  2069  be 
otherwise  admitted ;  (b)  the  writ  of  mandamus  is  solely  for  the 
purpose  of  the  enforcement  of  a  plain  ministerial  duty,  or  that 
which  is  duly  ascertained  and  determined  in  a  court  of  competent 
jurisdiction,  and  cannot  be  used  as  an  original  proceeding  to  try 
and  determine  the  question  of  right."  The  objection  urged  in 
subdivision  "a"  is  untenable,  for  the  reason  that  the  jurisdiction 
of  the  Supreme  Court  is  not  involved,  for  the  purpose  of  hearing 
and  determining  the  issue  involved  under  section  2069,  but  to 
enforce  the  decision  rendered  by  the  Commissioners.  Mandamus 
is  not  only  the  usual  and  proper  method  of  obtaining  enforcement 
of  such  decisions,  but  it  is  the  remedy  provided  by  section  2119. 
Code  Laws,  23  Enc.  of  Law,  662.  This  likewise  disposes  of  sub- 
division "b." 

The  fourth  ground  of  demurrer  is  as  follows:  "(4)  In  that 
the  complaint  alleges  that  the  Railroad  Commission  has  found,  as 
a  matter  of  fact,  that  sufficient  accommodation  was  not  furnished 
the  citizens  along  the  said  Latta  Branch  Railroad,  and  in  the  town 
of  Latta,  by  the  Atlantic  Coast  Line  Railroad  Company  at  its  sta- 
tion in  Latta,  South  Carolina  (the  same  not  being  a  judicially  de- 
termined fact),  and  the  complaint  nowhere  states  as  a  fact  that 
said  accommodations  do  not  exist,  which  is  a  fact  for  judicial 
determination."  We  have  already  shown  that  the  Commission- 
ers were  empowered  to  determine  the  facts  set  forth  in  their 
order. 

It  is  the  judgment  of  this  court  that  the  demurrer  be  overruled, 
but  with  leave  to  the  defendant  to  file  a  return  to  the  rule  to  show 
cause  within  20  days  after  notice  of  the  filing  of  this  opinion. 
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Foster  v.  Grand  Rapids  Ry.  Co. 

(Supreme  Court  of  Michigan,  July  21,  1905.) 
[104  N.  W.  Rep.  380.] 

Assault — Special  Officers — Liability  of  Employer.* — Where  a  spe- 
cial deputy  sheriff,  paid  by  a  street  railroad  company,  acts  solely  in 
his  capacity  as  an  officer  in  assaulting  a  passenger,  and  not  by  the 
direction  of  the  conductor  in  charge  of  the  car,  the  street  railway 
company  is  not  liable  for  the  act. 

Same — Presumption. — When  a  disorderly  person  is  arrested  by  a 
police  officer,  the  presumption  is  that  the  officer  is  acting  in  his  offi- 
cial capacity,  and  not  as  an  agent  for  the  party  who  pays  him. 

Same — Evidence. — In  an  action  against  a  street  railway  company 
for  an  assault  upon  a  passenger  by  a  special  deputy  sheriff,  who  was 
paid  by  the  company,  and  whose  duty  it  was  to  ride  upon  the  cars 
and  prevent  disturbances,  the  evidence  showed  that  plaintiff  had  re- 
fused to  pay  his  fare,  that  the  conductor  told  him  that  if  he  did  not 
pay,  he  would  put  him  off,  and  that  the  deputy  then  interfered,  and  in 
the  course  of  the  ensuing  altercation  struck  plaintiff.  It  was  not 
claimed  that  plaintiff  was  guilty  of  any  breach  of  the  peace;  the  only 
cause  of  the  deputy's  action  being  plaintiff's  refusal  to  pay  his  fare. 
Held,  that  the  action  of  the  deputy  in  assaulting  plaintiff  was  upon 
the  express  or  implied  request  of  the  conductor,  so  that  the  street 
railway  company  was  liable. 

Error  to  Superior  Court  of  Grand  Rapids ;  Richard  L.  Xewn- 
ham,  Judge. 

Action  by  Adam  Foster  against  the  Grand  Rapids  Railway 
Company.  Judgment  for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Plaintiff  claims  damages  for  an  assault  while  a  passenger  on 
defendant's  road.  He,  with  four  companions,  including  his  wife, 
had  spent  the  evening  at  a  beer  hall  at  Reed*s  Lake,  near  Grand 
Rapids,  drinking  beer  and  watching  a  vaudeville  performance. 
This  resort  is  owned  by  the  defendant.  The  party  drank  consid- 
erable beer,  and  when  they  started  for  home  plaintiff  was  evi- 
dently somewhat  under  the  influence  of  liquor.  They  boarded  the 
car  for  their  return  to  the  city  about  11:15  p.  m.  The  three 
women  of  the  party  went  to  the  forward  end  of  the  car  and  took 
seats.  Plaintiff  and  his  friend  named  Duckett,  went  to  the  back 
end.  Plaintiff  offered  the  conductor  a  coin  in  payment  of  the 
fares  for  the  party.  The  conductor  refused  to  take  it,  because  he 
was  not  ready,  not  having  turned  the  register  back  to  the  zero 
mark.  After  turning  back  the  register,  which  was  at  the  front 
end  of  the  car,  he  commenced  collecting  fares.    Plaintiff  followed 

♦See  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Winslow  (Ky.). 
14  R.  R.  R.  432,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  433;  fopt-notes  ap- 
pended to  O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  14  R.  R.  R.  413,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  Cordner  v.  Boston  &  M.  R.  R.  (N.  H.). 
11  R.  R.  R.  21,  34  Am.  &  Eng.  R.  Cas..  N.  S.,  21;  foot-note  appended 
to  Letts  V.  Hoboken  R..  etc..  Co.  (N.  J.),  11  R.  R.  R.  139,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  131);  Deck  v.  Baltimore  &  O.  R.  Co,  (Md.),  15 
R.  R.  R.  340,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  340. 
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the  conductor  part  way  up  the  aisle  and  offered  the  fares  ag^ain, 
but  was  refused  for  the  same  reason.     Plaintiff  testified  that  he 
pulled  out  of  his  pocket  a  coin,  which  he  supposed  was  a  quarter, 
and  that  the  conductor  put  it  in  his  pocket  and  then  handed  back 
a  quarter,  and  that  the  plaintiff  had  thereupon  concluded  that  it 
must  have  been  a  50-cent  piece  which  he  handed  the  conductor. 
He  later  found  the  50-cent  piece  in  his   pocket.      He   then   dis- 
covered that  he  had  paid  no  fare.    On  reaching  the  back  platform, 
the  conductor  asked  plaintiff  for  his  fare.    Plaintiff  testified  that 
he  told  the  conductor  that  the  fare  was  paid.    The  conductor  tes- 
tified that  the  plaintiff  said  he  had  made  a  tender.    Mr.  Duckett 
then  twice  offered  to  pay  the  fares  for  the  party,  but  plaintiff 
pushed  his  hand  aside.    Plaintiff  testified  that  the  conductor  then 
said  to  some  one,  "Put  him  off,"  that  immediately  afterwards  he 
was  struck  over  the  head  by  some  one,  and  an  altercation  then  en- 
sued, in  which  he  was  seriously  injured.    The  assault,  if  any,  was 
made  by  one  Shinski,  an  employee  of  the  company,  but  who  for 
several  seasons  had  been  appointed  a  deputy  sheriff  to  preserve 
order  at  defendant's  resort.    Shinski  testified  that  his  duties  were 
to  watch  the  park  in  the  evening,  and  stay  around  the  car  landing, 
and,  in  case  of  a  "rough  load"  of  passengers,  to  go  in  on  the  cars 
to  preserve  order.     Except  when  employed  as  a  special  deputy 
sheriff  during  the  summer  season,  he  was  a  motorman  in  de- 
fendant's employ.     The  theory  of  the  plaintiff  is  that  Shinski 
acted  under  the  authority  of  the  defendant,  through  its  conductor, 
and  that  the  defendant  is  responsible  for  the  assault  made  by  him. 
The  theor>'  of  the  defendant  .is  that  Shinski  was  acting  in  the  ca- 
pacity of  a  peace  officer,  that  a  disturbance  had  arisen,  and  that 
Mr.  Shinski  and  his  brother  officer,  Fallon,  who  was  also  a  deputy 
sheriff,  had,  without  any  direction  whatever  from  the  conductor, 
united  in  an  attempt  to  restore  order.    These  two  theories  were 
stated  to  the  jury  by  the  court,  and  a  verdict  rendered  for  the 
plaintiff. 

Argued  before  MooRE,  C.  J.,  and  Carpenter,  McAlvay, 
Grant,  and  Montgomery,  J  J. 

Knappen,  Kleinhans  &  Knappen  (IVillard  Kingsley,  of  coun- 
sel), for  appellant. 
John  W.  Powers  {Myron  H,  Walker,  of  counsel),  for  appellee. 

Grant,  J.  (after  stating  the  facts).  Counsel  for  the  defendant 
preferred  the  two  following  requests: 

"If  there  were  no  angry  words  spoken  in  the  rear  vestibule  be- 
tween Mr.  Shinski  and  Mr.  Foster,  and  if  there  were  no  angry 
words  between  the  conductor  and  Mr.  Foster,  and  everything  had 
been  gentlemanly  and  quiet  up  to  the  time  that  Mr.  I^oster 
claims  he  was  hit  on  the  head,  and  if  you  find  that  Shinski,  as  a 
special  deputy  sheriff,  hit  him  on  the  head  with  his  billy  suddenly, 
without  any  direction  from  the  conductor  to  do  so,  then  the  rail- 
way company  would  not  be  liable  for  that  blow.'* 

17  RR    R-33 
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'*It  appears  by  the  undisputed  testimony  in  the  case  that  Shin- 
ski  and  Fallon  were  special  deputy  sheriffs,  and  although  they 
were  paid  by  the  railway  company,  yet  the  company  could  neither 
appoint  nor  remove  them  from  office ;  and  if  you  find  as  a  fact, 
from  the  evidence  in  the  case,  that  these  officers,  or  either  of 
them,  committed  any  assault  on  Mr.  Foster,  either  on  the  car  or 
on  the  ground,  while  they  were  in  the  discharge  of  their  official 
duties,  without  any  direction  to  do  so  from  the  conductor,  then 
the  company  would  not  be  liable  for  such  assault,  or  any  injuries 
resulting  therefrom." 

These  were  refused,  and  the  court  instructed  the  jury  that,  '*if 
the  defendacnt's  servant,  Shinski,  struck  the  plaintiif  substantially 
in  the  manner  and  under  the  circumstances  narrated  by  the  plain- 
tiff and  his  witnesses,  and  while  engaged  in  trying  to  eject  plaintiff 
from  the  car,  under  the  instruction  of  the  conductor,  said  action 
on  his  part  was  unwarranted,  and  the  defendant  would  not  be 
liable  therefor.  *  *  *  Mr.  Shinski,  by  virtue  of  being  a  special 
deputy  sheriff,  was  a  peace  officer,  and  if  a  breach  of  the  peace 
by  Mr.  Foster  had  occurred,  or  was  immediately  imminent,  in  the 
presence  of  the  officer,  he  had  the  right  to  stop  or  prevent  such 
breach  of  the  peace ;  and  if  the  officer,  to  accomplish  that  purpose, 
used  excessive  violence,  by  using  his  billy  or  otherwise,  the  rail- 
way company  would  not  be  responsible  for  such  acts  of  the  of- 
ficer." 

The  court  further  instructed  the  jury:  "The  railway  company 
is  not  liable  for  any  assault  that  was  committed  upon  Mr.  Foster 
after  he  left  the  car  and  was  on  the  ground,  by  either  of  the  of- 
ficers, or  by  the  conductor  or  the  motorman,  or  any  of  the  em- 
ployees of  the  railway  company,  even  though  such  assault  was 
willful  and  malicious." 

Police  protection  is  essential  in  places  of  resort  like  this,  visited 
by  large  crowds  composed  of  all  classes  of  society.  They  are  apt 
to  be  visited  by  vicious  and  lawless  elements,  and  by  those  ad- 
dicted to  the  excessive  use  of  intoxicating  liquors.  Especially  is 
this  true  of  pleasure  resorts  of  this  character  open  at  night.  The 
defendant  is  largely  responsible  for  the  necessity  for  police  pro- 
tection, because  it  brings  the  crowds  there,  and  is  perhaps  re- 
sponsible for  the  means  of  amusements  and  entertainments. 
Many  instances  are  therefore  found  in  law  books  where  the  pub- 
lic authorities  have  appointed  police  officers  to  preserve  order  in 
these  places,  but  at  the  expense  of  those  responsible  for  them.  So 
the  public  authorities  in  the  present  case  appointed  deputy  sher- 
iffs, with  the  same  powers  and  duties  as  they  would  exercise  in 
any  other  place.  When  acting  purely  in  their  capacit\'  as  police 
officers,  the  defendant  is  not  responsible  for  their  acts.  Only 
when  the  defendant,  through  its  authorized  agent,  has  employed 
or  directed  such  police  officers  to  act  for  it,  does  it  become  respon- 
sible. It  was  the  duty  and  custom  of  these  police  officers  to  pre- 
serve order  in  and  around  the  pleasure  grounds,  to  arrest  those 
engaged  in  violations  of  law,  and  to  accompany  the  street  car 
from  the  grounds  to  the  city,  when  there  were  indications  that 
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there  were  rough  persons  aboard  liable  to  cause  disturbance.  If 
this  police  officer  acted,  in  his  alleged  attack  upon  the  plaintiff, 
solelv  in  his  capacity  as  an  officer,  and  not  by  and  under  the  direc- 
tion of  the  conductor  of  the  car.  the  defendant  is  not  responsible 
for  his  act.  When  a  disorderly  person  is  arrested  by  a  police  of- 
ficer the  presumption  is  that  the  officer  is  acting  in  an  official  ca- 
pacity, and  not  as  an  agent  for  the  party  who  by  law  is  required 
to  pav  him.    Jardine  v.  Cornell,  50  X.  J.  Law,  485,  14  Atl.  590. 

We  do  not  think  these  requests  are  justified  by  this  record.  As 
a  peace  officer,  Shinski's  sole  duty  was  to  preserve  the  peace,  and 
to  arrest  those  who  were  engaged  in  a  breach  thereof.  It  was 
not  a  part  of  his  duty  to  the  public  to  assist  in  the  removal  of  pas- 
sengers who  refused  to  pay  their  fares,  unless  the  removal  was 
accompanied  bv  such  disturbance  and  violence  as  to  amount  to 
an  actual  or  threatened  breach  of  the  peace.  Neither  under  the 
plaintiff's  nor  the  defendant's  testimony  was  there  any  disturb- 
ance before  the  assault  was  made.  The  car  had  not  stopped,  and 
the  court  correctly  instructed  the  jury  that  the  defendant's  serv- 
ants had  no  authority  to  remove  plaintiff  from  the  car  until  it  had 
stopped.  Plaintiff  had  not  refused  to  leave  the  car  for  nonpay- 
ment of  fare.  Under  the  defendant's  own  showing,  all  that  had 
been  done  prior  to  the  seizure  of  plaintiff  by  Shinski  was  the  de- 
mand for  fare,  the  assertion  by  plaintiff  that  he  had  either  ten- 
dered or  paid  the  fare,  and  the  statement  by  the  conductor  that  he 
would  have  to  pay  his  fare  or  get  off.  A  brief  statement  of  the 
testimony  of  the  conductor  and  Mr.  Shinski  upon  this  point  is 
important : 

The  conductor,  after  testifying  that  he  had  asked  plaintiff  for 
the  fares,  and  that  plaintiff  replied  that  he  had  made  a  tender  of 
the  money  and  that  the  fares  were  paid,  testified  as  follows :  "Q. 
Then  what  took  place  next?  A.  Why,  I  told  the  man,  if  he  didn't 
pay  his  fare,  I  would  put  him  off,  and  I  took  him,  put  my  hand 
on'  the  man's  shoulder  after  asking  him  the  third  time,  told  him 
to  pay  his  fare  or  I  would  put  him  off,  and  he  didn't  seem  to  think 
he  would  pay  his  fare,  so  Mr.  Shinski  stood  there,  and  Mr.  Shin- 
ski took  hold  of  him  himself.  *  *  *  Q.  When  Mr.  Shinski  took 
hold  of  him,  what  took  place?  A.  Mr.  Shinski  took  hold  of  him 
by  the  throat  and  pushed  him  in  the  corner.  He  says,  'You  pay 
your  fare  or  I  will  put  you  off.'  " 

Mr.  Shinski,  after  testifying  to  the  conversation  between  plain- 
tiff and  the  conductor,  and  Mr.  Duckett's  offer  to  pav,  w^hen  his 
arm  was  pushed  aside  by  the  plaintiff,  testified  as  follows :  "So, 
I  turned  around.  I  stood  right  side  of  him,  and  faced  him,  in 
front  of  him.  I  says,  'Now,  you  have  to  pay.'  I  says,  'It  has  been 
asked  enough.'  So  I  got  hold  of  his  right  arm.  I  says,  'Step  off, 
please.'  *  *  *  Q.  Whose  arm?  A.  Mr.  Duckett's.  *  *  *  So 
the  other  man — ^he  was  right  behind  him — ^he  jumped  up  to  me. 
He  says:  'What  have  you  got  to  say?  (using  a  vile  epithet). 
And  I  grabbed  him.  I  says,  'I  have  got  a  good  deal  to  say.'  I 
says.  'I  will  have  a  good  deal  to  say.' "  He  then  testified  to  seiz- 
ing him  by  the  throat  and  pushing  him  up  in  the  corner.    When 
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Mr.  Fallon,  another  special  deputy  sheriff,  who  was  on  the  car 
behind,  came  up,  plaintiff  testified  that  he  told  Mr.  Fallon,  ''These 
people  refuse  to  pay  fares^  and  we  want  them  off."  On  cross- 
examination  he  testified  that  before  he  interfered  "the  conductor 
asked  me,  *\Vhat  are  we  going  to  do?'  I  says,  *You  know  what 
to  do.  Q.  The  conductor  asked  you  what  to  do?  A.  Yes,  sir. 
O.  What  did  you  say  to  that?  A.  I  told  him  what  to  do.  I  says, 
*You  are  the  conductor  of  this  car.'  "  He  further  testified:  "I 
asked  both  of  them — plaintiff  and  Duckett — ^to  pay  their  fares. 
'As  you  have  not  paid  your  fares,'  I  says,  'this  must  be  settled.' 
I  spoke  to  both  gentlemen.  *  *  *  After  plaintiff  called  me  that 
name,  I  let  Mr.  Duckett  go,  and  got  hold  of  him." 

From  Mr.  Shinski's  own  testimony,  and  as  well  from  that  of 
the  conductor,  there  was  no  attempt  or  intention  to  arrest  plaintiff 
for  a  breach  of  the  peace,  but  only  to  put  him  off  the  car  for  the 
nonpayment  of  his  fare.  The  only  reasonable  conclusion  from 
this  testimony  is  that  the  conductor  either  expressly  or  impliedly 
called  upon  Shinski  to  assist  him  in  ejecting  the  plaintiff,  and  that 
Mr.  Shinski  understood  that  to  be  a  part  of  his  duty.  Under 
these  circumstances  Mr.  Shinski  did  not,  in  his  assault  upon  the 
plaintiff,  represent  the  public,  but  the  defendant.  It  was  wholly 
immaterial  whether  any  angry  words  were  spoken  before  Mr. 
Shinski  interfered,  or  whether  the  conduct  of  the  parties  up  to 
that  time  had  been  gentlemanly  and  quiet. 

Judgment  affirmed. 


McCormick  v.  Detroit,  G.  H.  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  July  21,  1905.) 
[104  N.  W.  Rep.  390.] 

Railroads— Station  Platforms — Measure  of  Care.* — A  railroad  com- 
pany is  required  to  exercise  only  reasonable  care  to  provide  a  safe 
platform  for  ingress  and  egress  to  and  from  its  station. 

Evidence — Opinions. — In  an  action  for  personal  injuries,  in  which 
witnesses  have  testified  fully  as  to  plaintiff's  condition,  they  should 
not  be  permitted  to  give  their  opinions  as  to  whether  plaintiff  was 
feigning. 

Same— Personal  Injuries— Expressions  of  Pain.t — In  an  action  for 
personal  injuries,  evidence  of  expressions  of  pain  uttered  by  plaintiff 
long  after  the  injury,  and  after  plaintiff  had  decided  £o  bring  suit, 
were  not  admissible. 

Error  to  Circuit  Court,  Shiawassee  County ;  Steams  F.  Smith, 
Judge.        

*See  foot-notes  appended  to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C. 
A.),  13  R.  R.  R.  295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295;  foot-notes  ap- 
pended to  Hart  V.  Seattle,  etc.,  Ry.  Co.  (Wash.),  14  R.  R,  R.  430,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  430;  Topp  v.  United  Rys.  &  Elec.  Co.  of 
Baltimore  (Md.),  14  R.  R.  R.  248,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 

tSee  Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.),  14  R.  R.  R.  602,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  602. 
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Action  by  Elizabeth  McCormick  against  the  Detroit,  Grand 
Haven  &  Milwaukee  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

Argued  before  Moore,  C.  J.,  and  Grant,  Blair,  Montgom- 
ery, and  OSTRANDER,  JJ. 

Harrison  Gecr,  for  appellant. 
Watson  &  Chapman,  for  appellee. 

^looRE,  C.  J.    This  is  an  action  brought  by  Elizabeth  McCor- 
mick to  recover  damages  claimed  to  be  sustained  by  her  through 
falling  on  defendant's    station    platform    at    Corunna    about    6 
o'clock  on  the  evening  of  the  29th  day  of  January,  1903.     The 
depot  stands  north  of  the  track.    There  are  no  windows  on  either 
the  east  or  west  ends.    On  the  south  side  and  near  the  west  end 
is  a  window,  and  9  feet  east  of  this  is  a  door.    Five  feet  to  the 
east  of  this  door  is  the  window  in  the  operator's  room.     These 
windows,  which  are  about  5  feet  in  height  and  2  feet  10  inches 
in  width,  are  old  style,  with  panes  of  glass  in  them  either  8x12  or 
6x12  inches  in  dimension.    Between  the  depot  and  the  company's 
tracks  is  a  platform,  running  east  and  west,  of  some  120  feet  in 
length.    Right  in  front  of  the  depot  it  is  22  feet  in  width,  and 
consists  of  8  feet  of  wood  plank,  then  6  feet,  of  cinders,  and  then 
up  to  the  track  is  another  8  feet  of  wood  plank.     It  gradually 
l)ecomes  narrower  as  it  runs  west,  and,  after  passing  the  end  of 
the  station,  it  runs  west  for  some  little  distance  at  a  width  of  8 
feet.    North  of  this  station  platform,  and  at  the  west  end  of  the 
wide  portion,  is  the  platform  against  which  the  omnibus  backs  to 
permit  passengers  to  get  out  of  or  into  the  same.    The  plaintiff 
went  to  the  depot  in  an  omnibus  in  which  there  were  a  number  of 
other  passengers.    The  omnibus  was  backed  against  the  steps  of 
the  platform.    There  were  three  of  them,  about  18  feet  long  and 
1  foot  wide,  with  a  rise  of  from  4  to  6  inches  each.    These  steps 
were  constructed  so  that  passengers  might  pass  over  them  in  go- 
ing to  and  from  the  omnibus.    The  steps  on  the  rear  end  of  the 
omnibus  would  strike  against  the  depot  platform  if  the  platform 
steps  had  not  been  constructed.    It  is  not  claimed  the  platform  or 
platform  steps  were  defective,  but  it  is  claimed  the  platform  was 
not  properly  lighted.    One  or  two  passengers  alighted  from  the 
omnibus.    The  plaintiff  then  alighted.    It  is  her  claim  she  stepped 
one  side  to  get  out  of  the  way  of  the  other  passengers,  and  then 
attempted  to  go  forward  upon  the  platform,  caught  her  foot  un- 
der a  plank,  and  fell,  suffering  severe  injuries.     She  recovered  a 
judgment  against  defendant.    The  case  is  brought  here  by  writ  of 
error. 

There  are  a  good  many  assignments  of  error,  but  they  are  dis- 
cussed by  counsel  for  defendant  under  the  following  heads :  ( 1 ) 
The  defendant  is  onlv  bound  to  exercise  ordinary  care  to  see  that 
Its  depot  premises  are  kept  and  maintained  in  a  reasonably  safe 
condition:  (2)  that  plaintiff  was  guilty  of  contributory  negli- 
gence; (3)  that  the  jury,  and  not  medical  experts,  should  decide 
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whether  or  not  a  person  is  simulating;  (4)  that  exclamations  of 
pain  and  suffering,  uttered  long  after  the  occurrence  of  an  injury 
and  suit  has  been  begun,  are  not  admissible  in  evidence ;  (5)  that 
the  circuit  judge  should  have  set  aside  the  verdict  and  granted  a 
new  trial,  for  the  reasons  assigned  in  defendant's  motion  for  a 
new  trial.    We  will  discuss  them  in  the  same  order. 

1.  It  was  the  claim  of  plaintiff  that  there  were  no  lights  upon 
the  platform,  and  that  any  light  which  would  reach  it  from  the 
lamp  in  the  front  part  of  the  omnibus  was  intercepted  by  the 
passengers  who  were  following  her  out  of  the  omnibus.    It  was 
the  claim  of  defendant  that  the  platform  was  ordinarily  well 
lighted  from  the  lamp  in  the  omnibus,  from  the  lamps  in  the  sta- 
tion buildings,  and  from  the  electric  lights  in  the  street.     The 
judge  charged  the  jury :    "It  is  the  duty  of  the  defendant  to  use 
a  very  high  degree  of  care  to  make  the  place  where  it  receives 
passengers  safe  and  free  from  danger;  and  if  the  defendant  has 
failed  to  so  light  its  platform  and  use  such  high  degree  of  care  in 
keeping  the  point  at  which  it  receives  its  passengers  safe,  and  if 
the  plaintiff  had  been  injured  on  account  of  such  negligence, 
and  without  any  fault  on  her  part,  then  she  would  be  entitled  to 
recover,  and  your  verdict  would  be  for  plaintiff."     Counsel  for 
plaintiff  say  this  portion  of  the  charge  should  be  read  in  connec- 
tion with  the  paragraphs  which  precede  it,  arid  that  it  was  noth- 
ing more  than  saying  that  the  care  the  ordinary  person  should  use 
under  like  circumstances  is  a  high  degree  of  care.     In  Cross  v. 
Railway  Co.,  69  Mich.  363,  37  N.  W.  361,  13  Am.  St.  Rep.  399, 
Justice  Morse,  speaking  for  the  court,  said :    "This  diagonal  walk 
being  a  recognized  way  to  and  from  the  depot,  it  was  the  duty  of 
the  defendant  to  keep  it  reasonably  safe.    1  Ror.  R.  R.  476 ;  Smith, 
Neg.  (2d  Ed.)   126,  188;  Coolev,  Torts,  605;  Delanev  v.  Rail- 
way Co.,  33  Wis.  67 ;  Hulbert  v.  Railroad  Co.,  40  N.  Y.  145 ; 
Dillaye  v.  Railroad  Co.,  56  Barb.  30;  Gaynor  v.  Railwav  Co.,  100 
Mass.  208,  97  Am.  Dec.  96;  Tobin  v.  Railroad  Co.,  59  Me.  183,  8 
Am.  Rep.  415;  Hoffman  v.  Railroad  Co.,  75  N.  Y.  605;  Cart- 
wright  V,  Railway  Co.,  52  Mich.  606,  18  N.  W.  380,  50  Am.  Rep. 
274."    In  Flagg  v.  Railway  Co.,  96  Mich.  30,  55  N.  W.  444, 21  L. 
R.  A.  835,  Justice  Long,  speaking  for  the  court,  said :  "The  duty 
which  the  defendant  owed  to  the  plaintiff  was  to  provide  a  reason- 
ably safe  place  of  ingress  and  egress  from  its  station.   Negligence 
would  mean  the  omission  by  the  defendant  to  do  something  which 
persons  conducting  a  railway  with  reasonable  care  and  caution 
should  do."    See,  also,  Stewart  v.  Railway  Co.,  89  Mich.  315,  50 
N.  W.  852,  17  L.  R.  A.  539;  Retan  v.  Railway  Co.,  94  Mich.  146. 
53  N.  W.  1094:  Hiatt  ?'.  Railwav  Co.  (Iowa)  64  N.  W.  766: 
Robertson  v.  Railway  Co.  (Mo.)  53  S.  W.  1082.    We  think  the 
charge  to  the  jury  required  too  high  a  standard  of  care. 

2.  Can  it  be  said  as  a  matter  of  law  that  plaintiff  was  guilty  of 
contributory  negligence?  This  contention  of  the  defendant  is 
based  upon  the  claim  that  plaintiff  knew  all  about  the  conditions 
at  the  platform  and  went  forward  without  care.  It  would  profit 
no  one  to  state  in  detail  the  testimony.     An  examination  of  the 
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record  satisfies  us  that  the  question  of  contributory  negligence 
was  one  for  the  jury.  Dundas  v,  Lansing,  75  Mich.  499,  42  N. 
W.  1011,  5  L.  R.  A.  143,  13  Am.  St.  Rep.  457;  Argus  v.  Sturgis, 
86  Mich.  344,  48  N.  W.  1085 ;  Graves  z\  Battle  Creek,  95  Mich. 
266.  54  N.  W.  757,  19  L.  R.  A.  641,  35  Am.  St.  Rep.  561 ;  Sias  v. 
Reed  City,  103  Mich.  312,  61  N.  W.  502;  Mackie  v.  Bay  City, 
106  Mich.  244,  64  N.  W.  25;  Schwingschlegl  v,  Monroe,  113  . 
Mich.  683,  72  N.  W.  7;  Grattan  v.  Williamston,  116  Mich.  462, 
74  X.  W.  668. 

3.  Was  there  error  in  allowing  the  medical  experts  to  express 
an  opinion  as  to  whether  plaintiff  was  simulating?  The  following 
occurred  upon  the  trial :  "Q.  Dr.  Kennedy,  in  your  opinion,  was 
or  was  not  this  woman  simulating  ?  A.  I  do  not  think  that  this 
woman  was  simulating.  Q.  Miss  Graves,  in  the  time  you  were 
nursing  and  caring  for  Mrs.  McCormick,  state  what  you  noticed, 
if  anything,  to  indicate  that  she  was  not  injured — that  she  was 
putting:  it  on,  malingering,  or  assuming  it.  A.  She  was  not  Q. 
Miss  Wright,  during  the  time  that  you  were  there,  from  the  Sun- 
day following  the  accident  up  to  the  time  when  you  went  away, 
did  you  notice  anything  that  indicated  to  your  mind  that  the  lady 
was  assuming  her  sickness  ?  A.  No,  sir.  Q.  Did  you  notice  any- 
thing, at  any  time  that  you  saw  her,  from  the  29th  of  January 
until  May.  that  you  could  state  that  would  indicate  that  she  was 
not  sick,  and  that  her  sickness  was  not  real?  A.  No,  I  didn't. 
Her  sickness  appeared  to  be  real.  I  have  seen  her  occasionally 
since  the  24th  of  May  at  her  home."  Other  testimony  of  a  like 
character  was  permitted.  In  the  recent  case  of  Comstock  v. 
Georgetown  Township  (Mich.)  100  N.  W.  at  page  794,  there  is 
a  full  discussion  of  the  question  involved  here.  See,  also.  Cole  v. 
Railway  Co.,  95  Mich.  81,  54  N.  W.  638;  McKormick  v.  West 
Bay  City,  110  Mich.  270,  68  N.  W.  148.  The  physician  and  nurse 
had  been  allowed  to  testify  fully  as  to  the  condition  of  plaintiff, 
and  we  think  their  conclusion  should  have  been  excluded,  and 
the  jur>'  allowed  to  decide  from  the  evidence  whether  plaintiff 
was  simulating. 

4.  Did  the  court  err  in  allowing  evidence  of  exclamations  of 
pain  and  suffering,  uttered  long  after  the  injury  and  after  she 
had  decided  to  bring  suit?  In  Strudgeon  v.  Sand  Beach,  107 
Mich.  496,  65  N.  W.  616,  Justice  Montgomery,  speaking  for  the 
court,  said :  "Error  is  assigned  on  a  ruling  permitting  the  wit- 
ness, John  Strudgeon,  to  testify  to  exclamations  of  pain  made 
during  the  pendency  of  the  action.  The  general  rule  is  well  set- 
tled that  declarations  of  present  suffering  are  admissible  in  evi- 
dence, and  are  not  objectionable  as  hearsay,  so  long  as  they  do 
not  amount  to  narrations  of  past  conditions.  Johnson  v.  McKee, 
p  Mich.  471 ;  Mavo  v.  Wright,  63  Mich.  32,  29  N.  W.  832 ; 
Lacas  v.  Railway  Co..  92  Mich.  412,  52  N.  W.  745 ;  Girard  v. 
City  of  Kalamazoo,  92  Mich.  610,  52  N.  W.  1021.  Rut  it  is 
insisted  that  a  different  rule  obtains  where  the  exclamations  are 
"lade  during  the  pendency  of  the  case,  or  after  a  controversy  has 
arisen;  and  defendant's  counsel  rely  upon  Grand  Rapids,  etc.,  R. 
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Co.  V.  Huntley,  38  Mich.  537,  31  Am.  Rep.  321.  In  that  case  the 
testimony  which  was  held  inadmissible  related  to  exclamations  or 
statements  of  suffering  made  by  the  plaintiff  at  the  time  she  was 
undergoing  an  examination  by  a  physician,  who  was  called  in  the 
expectation  that  he  would  give  testimony  on  the  trial  as  to  the 
results  of  the  examination.  The  court  said:  *We  cannot  think 
it  safe  to  receive  such  statements,  which  are  made  for  the  ver>'^ 
purpose  of  getting  up  testimony,  and  not  under  ordinary  circum- 
stances. The  physicians  here  were  not  called  in  to  aid  or  give 
medical  treatment.  *  *  *  They  were  sent  for  merely  to  enable 
the  plaintiff  to  prove  her  case.  The  whole  course  of  the  plaintiff 
was  taken  to  no  other  end.  She  had  in  her  mind  just  what  ex- 
pressions her  cause  required.  They  were,  therefore,  made  under 
a  strong  temptation  to  feign  suffering,  if  dishonest,  and  a  hardly 
less  strong  tendency,  if  honest,  to  imagine  or  exaggerate  it.'  De- 
fendant's counsel  also  cite  Laughlin  v.  Street  Railway  Co.,  80 
Mich.  154,  44  N.  W.  1049.  In  that  case,  although  the  opinion 
does  not  fully  set  out  the  facts,  the  record  shows  that  the  ex- 
clamations of  pain  were  made  in  the  presence  of  one  who  had 
been  asked  to  become  a  witness  for  the  plaintiff,  and  who  was 
called  to  testify  to  exclamations  of  pain  made  on  substantially 
the  same  occasion;  thus  bringing  the  facts  within  the  Huntley 
Case.  In  the  same  line  is  Jones  v.  Village  of  Portland,  88  Mich. 
598,  50  N.  W.  731,  16  L.  R.  A.  437.  But  the  court  never  has  laid 
down  the  rule  that  such  exclamations  would  be  excluded  solely 
for  the  reason  that  they  were  made  after  the  controversy,  and 
after  the  suit  was  commenced."  See,  also.  Will  v.  Mendon,  108 
Mich.  251,  66  N.  W.  58;  Mott  v.  Railway  Co.,  120  Mich.  127.  79 
N.  W.  3.    We  think  the  testimony  was  admissible. 

For  the  reasons  stated,  we  think  the  case  must  be  reversed. 
Having  reached  this  conclusion,  it  is  unnecessary  to  express  any 
opinion  as  to  whether  the  trial  judge  erred  in  declining  to  grant 
a  new  trial. 

Judgment  is  reversed,  and  new  trial  ordered. 


Kentucky  &  I.  BRrocE  &  R.  Co.  v.  Snydor. 

(Court  of  Appeals  of  Kentucky,  Nov.  15,  1904.) 

[82  S.  W.  Rep.  989.] 

Personal    Injuries — Comparative     Negligence — Instruction. — In    an 

action  for  injuries,  a  charge  to  find  for  plaintiff  unless  the  jury  be- 
lieve that  plaintiff,  by  his  negligence,  so  far  contributed  to  his  injury 
that,  but  for  said  negligence,  he  would  not  have  been  injured,  is  not 
open  to  the  objection  of  injecting  into  the  case  the  doctrine  of  com- 
parative negligence. 

Car  Repairers — Duty  to  Lookout  for. — It  is  the  duty  of  the  servants 
of  a  switch  company  operating  trains  in  its  yards  to  keep  a  lookout 
for  car  repairers  employed  by  railroad  companies,  who  are  permitted 
by  the  switch  company  to  repair  the  cars  of  their  employers  in  the 
switchyard. 
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Same — Same — Contributory  Negligence.'* — Where  operatives  of  a 
switch  train  could,  by  ordinary  care,  have  discovered  a  signal  placed 
on  the  track  to  notify  them  of  the  presence  of  a  car  repairer  working 
under  some  cars  in  time  to  have  averted  injury  to  such  car  repairer, 
but  negligently  failed  to  so  discover  it,  in  consequence  of  which  the 
car  repairer  was  injured,  their  employer  was  liable,  although  the 
car  repairer  was  negligent  in  not  having  placed  the  signal  in  a  more 
conspicuous  place. 

Fellow  Servants — Applicability  of  Doctrine — Strangers  to  Relation. 
—The  doctrine  of  ncmliability  of  a  master  for  injury  to  a  servant 
caused  by  the  negligence  of  a  fellow  servant  is  based  upon  the  implied 
cntract  of  the  servant  to  assume  the  risk  of  his  fellow  servant's  neg- 
ligence, and  does  not  extend  to  a  stranger  to  the  relation,  who,  in 
conjunction  w^ith  a  servant,  injures  a  fellow  servant  of  the  latter,  but 
he  is  liable  like  any  other  joint  tort  feasor. 

Appeal  from  Circuit  Courts  Jefferson  County;  Chancery  Di- 
vision. 
**To  be  officially  reported." 

Action  by  Joseph  Browder  Snydor,  administrator  of  the  estate 
of  Elijah  T.  Renfro,  deceased,  against  the  Kentucky  &  Indiana 
Bridge  &  Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Humphrey,  Burnett  &  Humphrey,  for  appellant. 
Bennett  H.  Young,  L.  R.  Veaman,  and  Marion  W.  Ripy,  for 
appellee. 

O'Rear,  J.  Appellee,  Snydor,  as  administrator  of  Elijah  T. 
Renfro,  filed  this  suit  against  appellant  to  recover  for  the  death  of 
his  intestate,  which  was  charged  to  have  occurred  by  reason  of  its 
gross  negligence.  The  defendant  traversed  the  allegations  of  the 
petition,  and  pleaded  contributory  negligence  on  the  part  of  Ren- 
fro, but  for  which  he  would  not  have  been  injured.  It  was  also 
pleaded  that  Renfro  was  working  with  one  of  appellant's  servants 
employed  in  the  same  grade  of  service  and  engaged  in  the  same 
character  of  labor,  neither  being  superior  in  authority  to  the 
other,  and  that  the  accident  which  caused  the  death  of  Renfro  was 
due  either  wholly  to  the  negligence  of  his  fellow  servant  or  to  his 
negligence  together  with  the  negligence  of  the  fellow  servant. 
The  jur}'  to  whom  the  case  was  submitted  found  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $6,000,  on  which  judgment  was  en- 
tered, and,  the  defendant's  motion  for  a  new  trial  being  over- 
niled,  it  appeals. 

The  facts  of  the  case  are  as  follows :  The  plaintiff's  intestate 
and  John  L.  McDowell  were  car  repairers  in  the  service  of  the 

*As  to  the  right  to  recover  against  the  master  for  injuries  to  serv- 
ants as  affected  by  contributory  negligence  and  negligence  after 
J^^scovery  of  peril,  see  Louisville  &  \.  R.  Co.  z>.  Lowe  (Ky.),  11  R.  R. 
K.  434,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  434;  foot-notes,  13  R.  R.  R.  384. 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  384. 

As  to  the  combined  effect  of  negligence  and  contributory  negli- 
gence, in  actions  for  injuries  to  employees,  see  foot-note  appended  to 
little  V.  Southern  Ry.  Co.  (Ga.),  14  R.  R.  R.  809,  37  Am.  &  Eng.  R. 
Cas,  N.  S.,  809. 
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Southern  Railway  Company.    They  were  directed  by  their  fore- 
man, O.  L.  Harris,  to  make  certain  repairs  to  a  freight  car,  which 
was  at  the  time  in  the  yard  of  the  defendant,  upon  one  of  the 
tracks  sometimes  used  as  a  repair  track.    To  make  the  repairs  it 
was  necessary  for  them  to  get  under  the  car.    It  was  customary 
for  workmen  engaged  in  repairing  a  car  to  place  a  signal  ui>on  it 
or  upon  the  track  to  indicate  to  the  switching  crews  in  the  yard 
that  men  were  working  on  the  car,  and  that  no  engine  or  cars 
should  be  allowed  to  come  in  contact  with  it.    The  signal  used 
for  this  purpose  was  a  blue  flag,  and  was  well  understood  by  the 
employees  in  the  yard.    McDowell  was  proceeding  to  put  out  his 
flag  preparatory  to  going  under  the  car,  when  the  defendant's 
yardmaster,  George  A.  Zumer,  told  him  not  to  put  the  flag  up. 
McDowell  told  Zumer  he  would  not  until  he  was  through  switch- 
ing.   The  engine  went  in  and  took  out  a  coal  car  and  took  it  in 
to  the  Southern  yard.     McDowell  then  put  up  his  flag,  and  he 
and  Renfro  went  under  the  car,  and  proceeded  to  repair  it.  About 
a  half  hour  afterwards,  and  just  as  they  had  finished  the  work, 
when  McDowell  had  come  from  under  the  car  and  Renfro  was 
about  to  come  out,  but  had  not  gotten  out,  a  train  of  cars  under 
the  control  of  the  defendant  was  kicked  upon  the  track  striking- 
the  car  upon  which  Renfro  had  been  at  work  just  as  he  was  in 
the  act  of  coming  from  under  it,  and  killing  him  instantly.     No 
notice  of  the  approach  of  the  train  was  given,  and  no  lookout 
maintained  on  the  rear  cars  as  they  were  kicked  in.    McDowell 
had  first  placed  the  flag  upon  a  car  in  front  of  the  one  he  was 
working  on,  but  his  attention  being  called  to  the  fact  that,  as  the 
track  was  curved,  the  flag  here  would  be  obscured  by  a  car  stand- 
ing on  another  track,  he  walked  down  the  track  about  100  feet 
and  set  up  the  flag  in  the  center  of  the  track,  attaching  it  to  an 
iron  rod  which  he  stuck  down  between  the  cross  ties,  the  flag* 
being  about  4  feet  above  the  ground.    The  engine  which  kicked 
the  cars  in  was  some  distance  from  the  flag,  still  further  around 
the  curve,  there  being  16  cars  in  the  train,  and  the  engineer  could 
not  see  the  flag  by  reason  of  an  office  building  which  stood  be- 
tween him  and  the  flag,  in  consequence  of  the  curve  of  the  track. 
As  there  was  no  lookout  on  the  cars,  the  flag  was  not  seen,  and 
was  run  over  by  the  cars  as  they  were  kicked  in.    The  flag  was 
found  after  the  accident  between  the  rails.    There  was  proof  by 
the  defendant  that  the  flag  was  not  securely  set  up,  and  that  it 
should  have  been  placed  further  around  the  curve  and  down  near 
the  office,  so  that  the  office  would  not  have  obstructed  the  view  of 
it.    It  w^as  something  over  100  feet  from  where  the  flag  was  set 
to  the  point  indicated.    The  proof  for  the  plaintiflF  was  that  the 
flag  was  securely  set  up,  and  was  at  the  proper  place.    Two  wit- 
nesses saw  the  flag  standing  between  the  tracks  shortly  before 
the  cars  were  kicked  in,  and  it  appeared,  from  its  position  when 
found  after  the  accident,  to  have  been  knocked  down  by  the  train. 
The  verdict  of  the  jury  should  be  received  as  settling  the  dis- 
puted facts  in  appellee's  favor.    McDowell  and  Renfro  were  fel- 
low servants  in  the  same  grade  of  service,  working  together  in 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S      523 

Kentucky  A  L  Bridge  A  R.  Co.  9.  Snydor 

repairing  cars.     Before  going  under  the  car,  Renfro  asked  Mc- 
Dowell if  he  had  put  out  the  flag,  and  he  was  informed  by  him 
that  he  had  done  so.    It  was  the  duty  of  Renfro,  no  less  than  of 
McDowell,  to  put  out  the  flag  before  going  under  the  car.    The 
cars  were  kicked  in  at  a  low  rate  of  speed,  and,  if  an  outlook  had 
been  kept  on  them,  the  flag  could  have  been  seen,  and  the  col- 
lision avoided;  but  it  was  not  customary  to  have  a  man  on  the 
rear  end  of  a  train  of  cars  when  kicked  in  on  a  track  in  the  yard. 
The  defendant  moved  the  court  to  give  the  jury  this  instruction, 
which  was  refused  by  the  court:    "(12)  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence  that  Renfro  and  Mc- 
Dowell were  associated  in  the  work  of  repairing  the  car  under 
which  Renfro  was  killed,  and  that  the  said  Renfro  left  to  Mc- 
Dowell the  task  of  giving  the  usual  warning  of  their  presence 
under  said  car,  then  the  said  Renfro  was  bound  for  the  manner 
in  which  the  said  McDowell  performed  this  task;  and  if  the  jury 
believe  from  the  evidence  that  McDowell  was  guilty  of  negli- 
gence in  the  manner  in  which  he  gave  the  said  warning,  if  he  gave 
any  w^aming,  and  that  his  negligence  contributed  to  the  accident 
in  which  Renfro  lost  his  life,  so  that  such  accident  would  not 
have  happened  except  for  the  negligence  of  the  said  McDowell 
contributing  thereto,  the  law  is  for  the  defendant,  and  the  jury 
shall  so  find."    The  court  then  of  its  own  motion,  and  over  the 
objection  of  the  defendant,  gave  to  the  jury  the  following  in- 
structions:   "(1)  If  the  jury  shall  believe  from  the  evidence  that 
the  agents  or  servants  of  the  defendant,  the  Kentucky  &  Indiana 
Bridge  &  Railroad  Company,  by  negligence  on  their  part  caused 
the  cars  of  the  defendant  company  under  their  control  to  be 
backed  against  the  car  under  which  the  plaintiff's  intestate  was 
working,  and  that  by  reason  of  such  negligence  (if  any  there  was) 
on  the  part  of  defendant's  said  agents  or  servants  the  plaintiff's 
intestate  lost  his  life,  then  the  law  is  for  the  plaintiff,  and  the  jury 
shall  so  find,  unless  the  jury  shall  believe  from  the  evidence  that 
said  Renfro,  by  negligence  on  his  part,  so  far  contributed  to  his 
injury  that,  but  for  said  negligence  (if  any  there  was)  on  his 
part,  he  would  not  have  been  injured.     (2)   But  unless  the  jury 
shall  believe  from  the  evidence  that  the  plaintiff's  intestate,  E.  T. 
Renfro,  lost  his  life  by  reason  of  the  negligence  of  the  defendant's 
agents  or  servants,  or  some  of  them,  in  the  operation  and  man- 
agement of  the  cars  which  collided  with  that  under  which  he  is 
alleged  to  have  been  working  when  killed,  the  law  is  for  the  de- 
fendant, and  the  jury  should  so  find.    Or  if  the  jury  shall  believe 
from  the  evidence  that  the  said  Renfro,  by  negligence  on  his  part, 
so  far  contributed  to  his  injury  that,  but  for  such  negligence,  he 
would  not  have  been  injured,  the  law  is  for  the  defendant,  and 
the  jury  shall  so  find.     (3)   If  the  jury  shall  believe  from  the  evi- 
dence that  the  life  of  plaintiff's  intestate,  Renfro,  was  lost  solely 
by  reason  of  the  negligence  (if  any)  of  his  fellow  workmen,  or 
any  of  them,  in  the,  service  of  the  Southern  Railway  Company,  or 
by  his  ow^n  negligence  and  the  negligence  of  said  fellow  work- 
men combined  or  concurring,  then  the  law  is  for  the  defendant. 
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and  the  jury  shall  so  find.  But,  although  the  jury  may  believe 
from  the  evidence  that  the  fellow  workmen  of  the  defendant  were 
negligent,  and  that  such  negligence  on  their  part  contributed  to 
his  injury  and  death,  nevertheless  if  they  shall  further  believe 
from  the  evidence  that  the  defendant's  agents  and  servants  in  the 
control  and  operating  of  its  cars  were  also  negligent,  and  that 
such  negligence  on  their  part  or  on  the  part  of  any  of  them  con- 
curred with  the  negligence  of  the  defendant's  fellow  workmen  in 
causing  his  death,  then  the  law  is  for  the  plaintiff,  and  the  ]vLry 
should  so  find." 

In  giving  the  third  instruction  the  court  apparently  had  in  mind 
this  allegation  of  the  answer :  "Defendant  further  states  that  the 
said  accident  and  the  death  of  said  E.  T.  Renfro  was  caused  either 
wholly  by  the  negligence  of  Renf ro's  fellow  servant  or  by  the  neg- 
ligence of  his  said  fellow  servant  together  with  the  negligence  of 
Renfro  himself ;  and  it  states  that  one  or  the  other  of  said  facts  al- 
leged alternatively  is  true,  but  defendant  does  not  know  which,  and 
therefore  pleads  said  facts  in  the  alternative."  To  have  a  correct 
understanding  of  the  application  of  these  instructions,  it  must 
also  be  remembered  that  appellant  was  not  the  master  of  the  two 
car  repairers,  Renfro  and  McDowell.  They  were  employed,  as 
stated,  by  the  Southern  Railway  Company,  and  were  in  its  service 
at  the  time.  Appellant  is  a  bridge  and  transfer  company.  In 
connection  with  the  operation  of  trains  across  the  bridge  it  main- 
tains a  switchyard  in  Louisville,  which  is  used  by  it  as  well  as  by 
its  patrons,  the  connecting  railroads,  including  the  Southern  Rail- 
way Company.  It  was  then  the  custom  of  appellant  to  suffer 
these  railway  companies  to  make  repairs  on  their  respective  cars 
at  any  point  in  this  switchyard,  the  plan  of  protecting  the  work- 
men so  engaged  being  the  placing  of  the  blue  flag  or  signal  over 
or  near  the  car  being  repaired,  which  indicated  to  appellant's 
switching  crews  that  they  must  not  connect  to  or  touch  the  car 
while  the  flag  was  up. 

Appellant  complains  of  the  instructions  given,  because,  he 
argues,  it  incorporates  into  our  law  the  doctrine  of  comparative 
negligence;  a  doctrine  hitherto  rejected  by  the  Kentucky  courts. 
We  fail  to  so  understand  the  effect  of  the  instructions.  The  jury 
were  not  by  them  warranted  in  comparing  the  degrees  of  negli- 
gence of  either  decedent  or  his  fellow  servant  and  that  of  appel- 
lant further  than  has  always  been  allowed  in  this  state;  that  is, 
if  the  injury  was  inflicted  by  reason  of  the  negligence  of  the  de- 
ceased, or  would  not  have  occurred  but  for  his  negligence,  then 
appellant  is  not  liable,  although  it  may  have  been  also  negligent. 
The  instruction  which  tells  the  jury  that  if  decedent  and  his  fel- 
low servant  were  both  so  negligent  that  the  injury  would  not  have 
happened  but  for  it,  notwithstanding  appellant's  negligence,  the 
law  was  for  the  appellant,  merely  states  in  another  and  appro- 
priate fonn  the  doctrine  of  contributory  negligence,  coupled  with 
the  idea  that  if  another,  not  a  servant  of  appellant,  by  his  own  act 
alone  or  in  conjunction  with  the  decedent,  brought  about  the  in- 
jury, appellant  is  not  liable.    Whatever  may  have  been  the  opin- 
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ion  of  the  circuit  judge  or  counsel  on  the  subject  of  the  master's 
liability  to  an  injured  servant  where  the  injury  was  caused  by  the 
joint  negligence  of  the  master  and  of  a  fellow  servant  of  the  in- 
jured person,  that  question  does  not  arise  in  this  case.  We  there- 
fore do  not  decide  it. 

In  this  case  the  decedent  was  at  the  place  of  injury  as  a  mat- 
ter of  right,  and  where  his  presence  ought  to  have  been  antici- 
pated by  appellant's  switching  crew,  in  view  of  the  custom  of 
allowing  repairs  constantly  to  be  made  at  that  and  similar  points. 
It  was,  therefore,  the  duty  of  those  in  charge  of  the  engines  and 
moving  cars  to  keep  a  lookout  for  the  car  repairers  and  their 
signals.  If  the  car  repairer  put  out  a  signal,  it  would  manifestly 
be  useless  as  a  protection  unless  those  operating  the  trains  were 
required  to  look  out  for  it,  and  govern  their  actions  by  it.  The 
signal  could  have  no  effect  on  the  moving  trains  unless  it  was 
seen.  It  could  not  be  seen  unless  some  person  was  so  placed  on 
the  approaching  cars  that  he  could  see  it.  Therefore  it  was 
proper  to  tell  the  jury  that,  although  decedent  was  negligent  in 
not  causing  the  signal  to  be  placed  further  around  the  curve,  yet 
if  appellant's  servants  in  charge  of  the  train  by  the  exercise  of 
ordinary  care  on  their  part  could  have  discovered  the  signal  as  it 
was  in  fact  placed  in  time  to  have  averted  the  injury,  and  failed, 
because  of  negligence,  to  discover  it,  by  which  the  injury  was 
occasioned,  appellant  was  liable.  This  is  in  line  with  the  doctrine 
frequently  announced  by  this  court  that  where,  in  a  city  or 
town,  at  street  crossings  and  the  like,  where  persons  have  the 
right  to  be  and  may  reasonably  be  expected,  it  is  the  duty  of  those 
operating  trains  there  to  keep  a  lookout  to  discover  them,  and  a 
failure  to  do  this  is  actionable,  notwithstanding  the  conributory 
negligence  of  the  injured  person,  if  by  observing  that  duty  the 
injury  could  have  been  averted  notwithstanding  the  negligence 
of  the  injured  person.  While  negligence  of  trespassers  need  not 
ordinarily  be  anticipated,  nor  that  of  employees  or  licensees,  yet 
where  the  duty  is  to  maintain  a  lookout  for  their  presence  the 
operator  cannot  shut  his  eyes  to  their  actual  situation.  The 
very  reason  that  they  are  required  to  keep  a  lookout  at  street 
crossings  and  at  other  places  where  others  may  be  expected, 
is  because  such  persons  may  not  always,  and  do  not  always, 
take  proper  care  in  protecting  themselves;  in  other  words,  are 
themselves  negligent.  But  knowing  of  their  presence  and  peril 
always  imposes  the  duty  upon  the  operator  to  refrain  from  in- 
juring them,  if  possible  with  the  means  at  hand.  Thurman  v, 
L.  &  N.  R.  R.  Co.,  34  S.  W.  893,  17  Kv.  Law  Rep.  1343 ;  Johnson 
V.  L.  &  N.  R.  R.  Co.,  91  Ky.  651,  25 'S.  W.  754;  L.  &  N.  R.  R. 
Co.  V,  Wolfe,  80  Ky.  82;  Gunn  v..  Felton,  RecV,  108  Ky.  561, 
57  S.  W.  15;  Railroad  Co.  v.  McCoy,  81  Kv.  404;  Flvnn  v. 
Lou.  Ry.  Co.,  110  Ky.  662,  62  S.  W.  490;  L.  &  N.  R.  R.'Co.  v. 
Potts,  92  Ky.  30,  17  S.  W.  185.  So,  if  he  has  reason  to  believe 
they  are  in  peril  by  knowledge  of  the  fact  that  they  are  apt  to 
be  at  the  point  of  peril,  he  is  under  like  duty  to  look  for  them. 
His  failure  to  look  under  such  circumstances  is  equivalent  to  his 
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failure  to  use  proper  precaution  to  avert  the  injury  after  he  has 
discovered  the  jeopardy. 

McDowell  was  a  fellow  servant  of  decedent,  Renfro,  m  re- 
pairing the  car,  it  is  true.  But  it  does  not  follow  from  that  fact 
that  anybody  in  connection  with  McDowell  could  wrongfully 
injure  or  kill  Renfro  in  that  work  and  escape  liability  on  the 
ground  that  the  fellow  servant,  McDowell,  aided  in  the  w^rongful 
act.  Nothing  is  better  settled  than  that,  when  two  or  more  by 
their  joint  tort  damage  another,  the  joint  tort  feasors  are  jointly 
and  severally  liable  to  the  injured  person  for  his  entire  damage. 
The  doctrine  of  nonliability  of  a  master  or  employer  to  one  of  his 
servants  for  an  injury  inflicted  by  the  negligence  of  a  fellow 
servant  is  based  upon  the  implied  contract  of  the  parties,  which  is 
that  each  servant  agrees  to  assume  the  risk  of  his  fellow  servant's 
negligence,  the  correlative  undertaking  of  the  master  being  that 
he  will  use  reasonable  diligence  to  engage  none  but  conipetent 
fellow  servants.  If  the  master  notwithstailding  engages  incom- 
petent workmen,  from  whose  negligence  damage  is  sustained  by 
his  fellows,  the  master  is  liable  for  the  injury,  because  it  was 
brought  about  by  a  breach  of  his  implied  undertaking.  But  this 
assumption  by  the  laborer  of  his  fellow  servant's  negligence — or, 
to  put  it  dflFerently,  the  excusing  of  the  master  for  the  act  of  such 
— is  the  result  of  the  contract  between  the  master  and  the  servant, 
and  is  personal  to  them.  A  stranger  to  the  contract  is  not  enti- 
tled to  its  benefits,  for  he  does  not  bear  any  of  its  obligations. 
As  to  him,  the  fellow  servant  with  whom  he  acts  in  doing  the 
wrong  IS  like  any  other  joint  tort  feasor.  They  are  both  liable 
for  the  injury  they  have  inflicted  by  their  negligent  acts.  Pugh 
V,  C.  &  O.  Ry.  Co.,  101  Ky.  77,  39  S.  W.  695,  72  Am.  St  Rep. 
392.  Farwell  v,  Boston  &  W.  R.  Corp.,  4  Mete.  (Mass.)  49,  38 
Am.  Dec.  339;  Johnson  v.  Lindsay,  65  Law  T.  (N.  S.)  97:  Smith 
V.  N.  Y.,  etc.,  R.  R.  Co.,  19  N.  Y.  132,  75  Am.  Dec.  305 ;  Gray  v. 
Phil.,  etc.,  R.  R.  (C.  C.)  24  Fed.  168. 

Applying  these  principles  to  the  facts  in  this  case,  as  Renfro 
and  McDowell  were  not  servants  of  appellant,  Kentucky  &  In- 
diana Railroad  &  Bridge  Company,  the  latter  is  not  entitled  to  any 
benefit  of  the  doctrine  applicable  as  between  a  master  and  his 
servants.  The  third  instruction  seems  to  fairly  submit  this  view 
of  the  case. 

Perceiving  no  error  prejudicial  to  appellant's  substantial  rights, 
the  judgment  is  affirmed,  with  damages. 
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(Court, of  Appeals  of  Maryland,  June  21,  1905.) 

[61  Atl.  Rep.  287.] 

Master  and  Servant— Master's  Duty  to  Inspect— Sufficiency— In- 
spection.*— ^Where,  according  to  the  custom  of  a  street  railroad  com- 
pany, a  car,  after  arriving  at  the  barns,  was  inspected  about  2:30  in 
the  morning,  and  then  left  to  stand  on  a  side  track,  unlighted  and  un- 
guarded, for  several  hours,  a  servant  was  entitled  to  recover  for  in- 
juries arising  from  a  defective  condition  of  the  car,  owing  to  such 
method  of  inspection. 

Same — Inspection — Evidence — Presumptions. — Where,  in  an  action 
for  injuries  to  an  employee  of  a  street  railroad  company  from  a  de- 
fect in  a  car.  it  appeared  that  the  night  before  the  car  had  been  stand- 
ing outdoors  for  several  hours  on  a  side  track,  it  would  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  car  was,  while  so 
standing,  unlighted  and  unguarded. 

Same— Question  for  Jury. — In  an  action  for  injuries  to  a  street  car 
conductor  from  the  giving  way  of  a  handhold  on  a  car,  held  a  ques- 
tion for  the  jury  whether  the  injury  occurred  to  the  handhold  before 
plaintiff  was  assigned  to  the  car,  or  after  he  was  placed  in  charge 
of  it 

Appeal  from  Superior  Court,  Baltimore  City ;  Pere  L.  Wickes, 
Judge. 

Action  by  Clarence  M.  Crawford  against  the  United  Railways 
&  Electric  Company  of  Baltimore.  From  a  judgment  in  favor 
of  defendant,  plaintiflf  appeals.     Reversed. 

Plaintiff's  prayers  referred  to  in  the  opinion  were  as  follows : 
"(1)  The  court  instructs  the  jury  that  if  they  find  that  the 
plaintiff  was  employed  by  the  defendant  as  a  conductor  on  one 
of  its  street  railway  cars,  and  that  it  was  the  duty  of  the  plaintiff, 
under  said  employment,  on  each  trip,  at  a  certain  part  of  the  line* 
to  step,  while  the  car  was  in  motion,  from  rear  platform  to 
footboard,  and  go  along  the  footboard  to  the  front  of  the  car, 
where  was  situated  the  indicator  which  registered  the  fares  of 
each  trip,  and  insert  said  fares  so  shown  by  said  indicator  in  a 
manifest  which  was  to  be  delivered  to  an  agent  of  the  defendant 
at  the  close  of  the  service  for  the  day,  if  they  so  find ;  and  further 
find  that  the  only  mode  provided  by  the  defendant  in  the  con- 
struction of  the  car  for  the  plaintiff  to  step  from  the  rear  platform 
to  said  footboard  was  a  metallic  handhold  attached  to  a  post  of 
said  car  with  screws,  as  explained  in  the  testimony  of  plaintiff's 
witnesses,  if  they  so  find ;  and  further  find  that  on  September  16, 
1903,  the  plaintiff,  on  his  first  trip  that  day  with  the  car  then  fur- 
nished him  as  such  conductor  by  the  defendant,  in  attempting, 
at  the  proper  part  in  the  line  of  his  route,  and  in  performance 
of  his  said  duty,  and  while  himself  using  ordinary  care,  to  step 

*For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad  company,  as  an  emplover,  in  in«;pectinq:  appli- 
ances, see  foot-notes  appended  to  Illinois  Cent.  R,  Co.  v.  Ccntghlin 
(C.  C.  A.),  14  R.  R.  R.  326,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  326. 
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from  the  rear  platform  to  the  footboard,  the  said  handhold  which 
he  had  taken  hold  of  gave  way  because  of  defective  and  unsafe 
attachment  of  said  handhold  to  the  part  of  said  car,  as  testified 
by  the  witnesses  for  the  plaintiff,  if  they  so  find,  and  threw  the 
plaintiflF  upon  the  pavement  of  the  street  and  injured  him,  and 
that  said  defective  and  unsafe  attachment  of  said  handhold  was 
not  known  or  plainly  observable  by  plaintiflF,  if  they  so  find — ^then 
the  plaintiflF  is  entitled  to  recover  in  this  suit,  and  the  verdict  of 
the  jury  should  be  for  the  plaintiflF,  provided  the  jury  find  that 
said  handhold  was  defectively  and  unsafely  attached  to  the  post 
of  said  car,  as  testified  by  plaintiflF's  witnesses,  at  the  time  the 
plaintiflF  was  put  in  charge  of  said  car  as  said  conductor  by  the 
defendant,  and  did  not  occur  on  said  trip  before  said  accident, 
if  they  so  find,  and  that  the  defendant  had  notice  of  such  defective 
and  unsafe  attachment  of  said  handhold  to  the  post  of  said  car 
in  time  to  repair  it  before  the  injury,  or  could  or  should  have 
known  of  such  defects,  had  reasonable  care  been  taken  to  properly 
inspect  and  maintain  the  same  in  repair. 

"(2)  The  court  instructs  the  jury  that  it  was  the  duty  of  the 
defendant  to  exercise  ordinary  care  to  provide  a  reasonably  safe 
place  in  which  the  plaintiflF  might  perform  the  service  which  he 
was  employed,  as  a  conductor  of  one  of  its  cars,  to  perform  for 
said  defendant ;  and  if  the  jury  find  that  the  plaintiff,  under  his 
employment  as  conductor  by  the  defendant,  had,  in  the  perform- 
ance of  his  duty  aforesaid,  to  pass  from  rear  platfonn  to  foot- 
board, and  that  the  handhold,  which  was  the  only  means,  if  they 
so  find,  provided  by  the  defendant  for  the  plaintiff  to  use  in 
passing  from  rear  platform  to  footboard,  was  defectively  and 
unsafely  attached  to  the  post  of  the  car,  and  not  known  and 
plainly  observable  by  the  plaintiff,  and  that  the  plaintiff,  in  at- 
tempting to  pass  from  the  rear  platform  to  footboard,  while  using 
ordinary  care,  if  they  so  find,  was  thrown,  by  the  said  handhold 
giving  away  because  of  said  defects,  to  the  pavement,  and  injured, 
then  the  verdict  of  the  jury  must  be  for  the  plaintiff,  provided  the 
defendant,  by  the  exercise  of  ordinary  and  reasonable  care,  could 
or  ought  to  have  discovered  said  defects  in  said  handhold  in  time 
to  remedy  said  defects  by  repairs  or  otherwise." 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Page,  Pearce,  Schmucker,  and  Jones,  JJ. 

Thomas  G.  Hayes,  for  appellant. 

/.  Pembroke  Thorn  and  George  Dobbin  Penniman,  for  appellee. 

Pearce,  J.  This  suit  was  brought  for  the  recovery  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  in  the  discharge  of 
his  duty  as  a  conductor  upon  one  of  the  cars  of  the  defendant 
company.  The  car  in  question  was  an  open  summer  car,  with  nine 
seats  for  passengers,  running  across  the  car,  and  with  a  footboard 
upon  each  side,  used  by  passengers  in  entering  and  leaving  the 
car,  and  by  the  conductor  in  taking  up  the  fares ;  that  being  the 
only  means  of  passing  from  one  end  to  the  other  while  the  car 
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was  in  motion.  The  plaintiff's  injuries  were  caused  by  the 
breaking  of  a  handhold  attached  to  the  side  of  the  car,  and 
provided  for  the  use  of  the  conductor  in  stepping  up  and  down 
from  his  position  on  the  rear  platform  to  the  footboard ;  it  being 
necessar}'  for  him  to  use  this  particular  handhold  for  that  pur- 
pose. Inhere  were  a  number  of  other  similar  handholds  to  aid 
passengers  in  entering  and  alighting,  and  to  aid  the  conductor  in 
passing  along  the  footboard.  When  he  first  used  this  particular 
handhold  to  step  down  from  the  platform  on  that  morning,  it 
pulled  off,  and  he  was  thrown  violently  into  the  street,  and  re- 
ceived severe  injuries  to  his  knee  and  back. 

On  the   morning  of  the  accident,   September    16,    1903,   the 

plaintiff  was  assigned  by  one  of  the  officers  of  the  company  to 

car  Xo.  275,  and  left  the  northern  terminus  of  that  line,  at  Druid 

Hill  Park,  at  6  o'clock,   for  the  first  run  of  the  day  to  the 

southern  terminus,  at  Ft.  McHenry.     This  run  was  made  without 

incident ;  the  car  running  on  the  right  or  west  track  going  south, 

and  the  footboard  and  grip  handles  on  that  side  of  the  car  next 

the  pavement  being  exclusively  used  until  Ft.   McHenry  was 

reached.     There  the  trolley  was  reversed,  the  rear  end  of  the  car 

became  the  forward  end,  and  the  footboard  and  grip  handles  on 

the  right  or  east  side  of  the  car  going  north  on  the  east  track, 

being  next  to  the  pavement,  were  exclusively  used  until  Druid 

Hill  Park  was  reached.     The  plaintiff  testified  that  during  the 

return  trip  from  Ft.  McHenr>'  to  Druid  Hill  Park  he  was  on  the 

footboard,  but  did  not  have  occasion  to  go  and  did  not  go  upon 

the  rear  platform  until  he  was  approaching  and  near  the  car  barn, 

when  he  stepped  Up,  as  he  was  required  to  do,  upon  the  rear 

platform,  to  get  his  manifest,  which  is  kept  there,  for  the  purpose 

of  going  to  the  register,  in  the  forward  end  of  the  car,  to  enter 

upon  the  manifest   the   fares   registered   in   the   run   up;   that 

during  the  run  up,  and  while  on  the  footboard,  he  used  every 

grip  handle  on  that  side  of  the  car  except  that  at  the  rear  platform, 

but  did  not  usethat  until  he  attempted  to  step  with  his  manifest  from 

the  rear  platform  to  the  footboard,  when  it  pulled  off  and  threw 

him  down  upon  the  street,  as  stated ;  that  in  stepping  upon  the 

platform  he  used  the  post  to  which  the  handle  was  attached,  but 

in  stepping  down  he  could  not  use  the  post,  and  was  obliged  to 

use  the  handle ;  that  the  step  down  from  the  platform  to  the 

footboard  was  about  18  inches,  and  the  footboard  about  8  inches 

wide;  that  the  handle  was  attached  to  the  post  by  two  screws 

through    a    plate    at    the    bottom,    and    ran    through  a  socket 

at  the  top.    and    that    there    was    no    visible    defect    in    the 

handle    or    its    attachment    before    the    accident,   and  that  he 

had  never,  to  his  knowledge,  used  that  car  before ;  that  the  car, 

when  assigned  to  him,  was  not  in  the  car  barn,  but  was  upon  a 

track  on  the  street,  called  the  "dead  track.'*     He  also  testified 

positively  that  there  was  no  collision  or  contact  with  any  obstacle 

either  during  the  run  to  Ft.  McHenry,  or  on  the  return  run  to 

Druid  Hill  Park.     Lawrence  Hayden  testified  that  on  the  morn- 
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ing  of  the  accident  he  was  in  front  oif  the  car  barn,  on  the  comer 
of  Retreat  and  Francis  streets,  and,  as  the  car  was  approaching- 
the  barn,  saw  the  plaintiff  step  down  from.the  rear  platform,  and 
as  he  stepped  he  went  headlong  in  the  street,  between  the  curb  and 
the  track ;  that  he  got  up  and  hobbled  down  on  one  leg,  with  the 
handle  bar  in  his  hand;  that  he  (witness)  examined  the  car  a 
few  moments  later,  and  found  that  the  post  to  which  the  handle 
bar  was  attached  was  cracked  near  the  plate  at  the  bottom  of 
the  handle ;  that  there  was  one  bent  brass  screw  still  in  the  handle, 
and  one  screw  was  broken  off,  and  the  handle  bar  had  a  dent 
or  bend  in  the  lower  part.     This  witness  was  at  that  time   a 
conductor  on  the  defendant's  line.    This  was  the  plaintiff's  case. 
Dennis  Sheehan,  the  superintendent  of  this  line  of  cars,  testified 
for  defendant  that  instructions  for  conductors  and  motormen  were 
posted  in  the  car  barn,  and  that  they  are  required  to  report  any 
accident  or  defect  in  a  car  when  it  is  turned  in  at  night ;  that  he 
received  no  report  the  previous  night  that  this  car  was  out  of 
order,  and  knew  nothing  of  any  defect  in  it  until  after  this 
accident ;  that  there  was  a  night  inspector,  whose  duty  it  was  to 
examine  all  cars  turned  in  at  night,  before  being  put  in  service  in 
the  morning,  and,  if  any  defect  is  found,  to  hang  a  shop  sign  on 
the  car,  showing  it  is  not  to  be  taken  out.     The  motorman   in 
charge  of  car  No.  275  the  night  previous  to  this  accident  testified 
that  he  finished  his  run  at  1  o'clock  at  night,  and  turned  in  this 
car  in  perfectly  good  condition  for  service.     Hubbard,  foreman 
of  the  car  barn  at  that  time,  testified  that  it  was  Kenny's  duty 
to  inspect  every  car  in  the  barn,  and  every  car  on  the  dead  track 
at  night,  and  report  the  result  to  him  in  the  morning,  and  that 
he  received  no  report  of  any  defect  in  car  No.  275.     He  also 
said :  "Sometimes  when  the  cars  are  not  put  in  the  bam  they  stand 
on  that  dead  track.     When  the  barn  does  not  hold  them,  or  for 
any  reason  we  want  a  supplemental  place  to  leave  them,  we  place 
them  on  these  dead  tracks.     I  have  seen  as  many  as  a  dozen 
there  overnight.     It  is  usual  for  cars  to  be  on  the  dead  track. 
If  we  have  room  enough  in  the  barn  we  don't  use  the  dead 
track.     All  the  cars  go  in,  and  when  the  bam  is  full  we  leave 
them  on  that  track.     There  is  room  in  the  bam  for  the  cars  that 
come  in  early,  and  the  last  cars  coming  in  at  night  are  those  that 
stay   on  the  dead  track."    Kenny,  the  inspector,  testified  that  he 
was  on  duty  the  night  of  September  15,   1903,  and  inspected 
every  car  in  the  barn  and  on  the  street ;  that  he  inspected  car  No. 
275,  and  found  it  in  good  condition,  at  2 :30  a.  m. ;  that  he  used 
a  lamp  with  a  reflector,  which  shows  him  any  object  or  part  of  tlie 
car  he  wants  to  see^  and  that  if  there  is  any  defect  he  is  sure  to 
see  it;  that  in  the  barn  they  do  not  need  and  do  not  use  this 
lamp,  and  use  it  only  on  the  street;  that  there  were  12  cars  on 
the  street  that  night,  all  of  which  he  inspected  after  those  in  the 
bam  ;  that  in  the  course  of  his  inspection  he  took  hold  of  each  grip 
handle  on  each  car,  and  swung  his  weight  with  both  hands  on 
each  handle,  and  tested  in  that  manner  the  handle  of  this  very 
car,  and  was  prepared  to  say  there  was  no  crack  in  that  handle 
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that  night;  that  he  was  engaged  in  inspecting  that  night  from 
7  o'clock  until  A  :30,  and  that  during  that  time  he  swung  his  body 
on  each  handle  of  90  cars,  there  being  28  handles  on  each  car. 
He  said  he  saw  the  handle  bar  in  question  the  night  after  the 
accident,  and  that  it  then  **was  like  something  had  hit  it  when 
mo^-ing.  The  screws  looked  like  it  was  broke  out.  It  was  not 
from  the  pull  of  the  conductor.     It  was  hit  by  something." 

This  closed  the  testimony,  whereupon  the  plaintiff  offered 
three  prayers,  which  were  rejected,  and  the  defendant  offered 
two,  which  were  granted,  as  follows: 

"(1)  The  court  instructs  the  jury  that  there  is  no  legally  suffi- 
cient evidence  in  this  case  to  entitle  the  plaintiff  to  recover,  and 
therefore  their  verdict  must  be  for  the  defendant. 

"(2)  The  court  instructs  the  jury  that  the  defendant  could 
delegate  the  duty  of  the  inspection  of  the  car,  and  as  it  appears 
fn  m  the  uncontradicted  evidence  that  the  defendant  appointed  an 
inspector,  and  as  there  is  no  evidence  that  he  was  incompetent, 
there  could  be  no  recovery  in  this  case,  unless  the  jury  should 
find  that  the  defendant  had  actual  notice  of  the  defect  before 
the  accident:  and,  as  there  is  no  evidence  of  actual  notice  of 
the  defect  before  the  accident,  the  verdict  must  be  for  the  de- 
fendant." 

The  plaintiff's  first  and  second  prayers  are  framed  upon  the 
theor\'  that  it  was  defendant's  duty  to  provide  a  car  safe  in  every 
respect  at  the  time  when  plaintiff  was  assigned  to  it,  and  that  if 
it  was  not  at  that  time  a  reasonably  safe  place  for  the  perform- 
ance of  the  duties  required  of  the  plaintiff,  and  defendant  knew 
or  might  have  known  this  in  time  to  make  it  safe  if  reasonable 
care  had  been  taken  to  inspect  the  car  at  a  proper  time  and 
place,  or  to  protect  the  car  from  injury  in  the  interval  between 
the  inspection  and  its  assignment  to  the  plaintiff  as  a  place  for 
him  to  work  on,  then  the  plaintiff  was  entitled  to  recover.  The 
plaintiff's  third  prayer  was  the  usual  prayer  as  to  damages  where 
the  case  goes  to  the  jury,  and  needs  no  consideration,  but  we 
shall  request  the  reporter  to  set  out  the  plaintiff's  first  and  second 
pravers  in  full. 

The  case  was  ably  argued,  and  the  appellee  relied  mainly  upon 
three  leading  cases  in  Marvland  upon  the  law  of  master  and  serv- 
ant, viz..  Wonder's  Case.  32  Md.  416,  3  Am.  Rep.  143,  Hanrathy's 
Case,  46  Md.  281,  and  Hameline's  Case,  57  Md.  307,  as  con- 
clusive :  and  if  in  the  present  case  the  master  can  be  held  to  be 
free  from  negligence  in  the  performance  of  any  positive,  non- 
assijrnable  duty,  causing  the  plaintiff's  injuries,  and  these  can  be 
held  to  be  exclusively  due  to  negligence  of  the  car  inspector  in 
the  discharge  of  his  delegated  duty,  then  it  must  be  conceded 
there  was  no  error  in  the  ruling  on  the  prayers,  for  the  reasons 
assigned  in  the  three  cases  above,  and  other  decisions  in  Marvland 
which  might  be  cited.  We  have  detailed  all  the  evidence  in  the 
case  at  unusual  length,  in  order  that  it  may  clearly  appear  why 
we  think  it  does  not  fall  within  the  class  of  cases  illustrated  by 
the  decisions  mentioned,  and  must  be  governed  by  other  principles 
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than  those  there  applied.  Ever  since  the  decision  in  Wonder's 
Case,  it  has  been  settled  in  Maryland  that  where  injury  was  the 
consequence  of  the  incompetency  or  neglect  of  a  fellow  servant, 
or  where  the  evidence  wholly  fails  to  disclose  the  origin  of  the 
defect  causing  the  injury,  the  master  is  not  liable  to  his  servant ; 
it  not  appearing  that  he  has  been  guilty  of  negligence  either  in 
selecting  the  fellow  servant,  or  in  providing  the  machinery  in 
which  the  defect  occurred.  It  was  settled  also  in  this  state  by 
the  same  decision  that  all  who  serve  the  same  master  and  are 
engaged  in  the  same  general  business,  though  it  may  be  in  differ- 
ent grades  and  departments  of  it,  are  fellow  servants,  each  taking 
the  risk  of  the  other's  negligence.  In  that  case  Judge  Alvey  said, 
"It  follows,  therefore,  that  the  brakeman  on  the  train  [the 
plaintiff]  is  in  the  same  common  employment  with  the  mechanics 
in  the  shop  to  repair  and  keep  in  order  the  machinery,  and  with 
the  inspector  of  the  machinery  and  rolling  stock  of  the  road,  and 
the  superintendent  of  the  moving  of  trains."  Hanrathy's  Case 
presents  the  same  general  features  as  in  Wonder's  Case,  and  is 
governed  by  the  principles  there  enunciated.  Hameline's  Case, 
when  decided,  was  thought  by  some  to  have  strained  the  doctrine 
of  Wonder's  Case,  but  in  Yates  v,  McCuUough  Iron  Company, 
69  Md.  380,  16  Atl.  280,  it  was  carefully  considered,  and  sus- 
tained, and  has  since  been  frequently  cited  with  approval  by  this 
court.  In  Hameline's  Case  the  deceased  was  engaged  in  the 
erection  of  an  iron  bridge  under  the  direction  of  a  skilled  bridge 
builder,  who  was  superintendent  of  the  work.  His  death 
was  caused  by  the  negligent  use  by  the  superintend- 
ent of  a  plank  in  a  high  scaffold,  cut  too  short  for  safe  use,  and 
carelessly  allowed  to  rest  upon  greased  iron  rails  designed  to 
support  one  of  the  bridge  spans,  instead  of  resting,  as  it  should 
have  done,  upon  the  crosspieces  of  the  scaffold ;  and  a  strenuous 
effort  was  made  to  discriminate  that  case  from  Wonder's  Case, 
but  Judge  Alvey  said :  "All  the  cases  agree  in  holding  that  there 
is  no  obligation  on  the  part  of  the  master  to  give  his  own  personal 
supervision  to  the  execution  of  the  work,  but  that  he  may  delegate 
that  power  to  a  superintendent  or  foreman ;  and  it  is  held  by  all 
the  English  cases  and  by  a  decided  preponderance  of  those  in 
this  country  that  such  superintendent  or  foreman  is  a  fellow 
servant,  within  the  rule,  and  that  the  omission  or  negligence  of 
such  superintendent  or  foreman  is  among  the  incidents  of  the 
service,  and  the  risk  of  which  the  servants  assumes  upon  himself, 
as  between  himself  and  the  master,  when  he  enters  the  employ- 
ment." 

It  is  not  and  could  not  be  contended  that  there  is  any  evidence 
in  this  case  of  the  incompetency  of  the  car  inspector,  nor,  indeed, 
that  he  was  guilty  of  any  negligence  in  the  mere  inspection  of 
this  particular  car  on  the  night  preceding  the  accident;  and 
therefore  we  have  said  that  if  the  defendant  was  free  from  negli- 
gence in  the  performance  of  any  positive,  nonassignable  duty, 
causing  the  plaintiff's  injury,  the  ruling  upon  the  prayers  was 
correct,  and  this  brings  us  to  the  inquiry  whether  any  such  duty 
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was  neglected  by  the  defendant.  In  Hameline's  Case  the  court 
stated  this  qualification  to  the  general  rule  there  stated:  "Where 
the  middleman  or  superintendent  is  instructed  with  the  discharge 
of  duties  incumbent  upon  the  master  as  between  the  master  and 
the  servant,  there  the  master  may  be  liable  for  the  omission  or 
neglect  of  the  manager  or  superintendent  in  respect  to  these 
duties.  If  the  master  relinquishes  all  supervision  of  the  work, 
and  intrusts  this  and  the  instrumentalities  necessary  for  the  serv- 
ice to  the  judgment  and  discretion  of  the  manager  or  superin- 
tendent, in  such  case  the  latter  becomes  a  vice  principal,  and 
for  his  omissions  or  negligence  in  the  discharge  of  those  duties 
the  principal  will  be  liable."  Therefore  in  Moran's  Case,  44  Md. 
283.  where  the  power  to  select  and  purchase  a  locomotive  was 
delegated  to  a  general  superintendent  and  master  of  machinery, 
the  defendants  were  held  liable  for  their  negligence  in  the  dis- 
charge of  that  duty.  If  in  this  case  the  defendant  had  provided 
no  inspector  of  its  cars,  or  had  provided  one  who  was  incom- 
petent, he  would  have  been  liable  for  an  injury  resulting  from 
want  of  inspection  or  incompetent  inspection,  because  the  duty 
of  employing  a  competent  inspector,  who  actually  inspects,  is  a 
duty  which  the  master  cannot  delegate.  It  is  not  enough  that  the 
master  employs  competent  servants,  and  furnishes  them  with 
proper  facilities  for  performance  of  their  duty.  "He  must  ex- 
ercise reasonable  care  and  supervision  over  them,  and  see  that 
they  do  their  duty."  Connor  v,  Durite  Mfg.  Co.,  156  Mass.  163, 
30  N.  E.  559.  And  "when  the  business  of  the  master  is  such 
that  the  safety  of  one  servant  depends  upon  the  way  in  which 
other  servants  do  their  work,  it  is  the  duty  of  the  master  to 
adopt,  promulgate,  and  enforce  reasonable  and  sufficient  rules 
to  protect  the  safety  of  its  employees  exposed  to  danger."  Nellis, 
Street  Railroad  Accident  Law,  425 ;  12  Amer.  &  Eng.  Enc.  959 ; 
Abel  ZK  Del.  &  Hudson  Canal  Co.,  103  N.  Y.  581,  9  N.  E.  325, 
57  Am.  Rep.  773.  The  duty  of  inspection  cannot  be  properly 
discharged  without  providing  some  system  of  inspection,  and  no 
system  can  be  fairly  regarded  as  adequate  which  does  not  pro- 
vide for  timely  inspection,  and  safe  custody  of  the  thing  inspected 
during  any  substantial  interval  between  its  inspection  and  its  use. 
The  duty  of  providing  a  reasonably  safe  and  efficient  system  of 
inspection  cannot,  from  its  very  nature,  be  delegated  to  the 
inspector  himself,  but  must  be  discharged  by  the  master  himself, 
or  bv  some  one  bearing  to  him  the  relation  of  vice  principal. 
As  expressed  in  Ford  v.  Lake  Shore  Ry.  (N.  Y.)  26  N.  E.  1101, 
12  L.  R.  A.  454 :  "A  corporation  is  bound  to  carry  on  its  business 
under  a  proper  system,  and  if,  through  a  failure  to  establish  such, 
a  servant  is  injured,  the  corporation  is  liable.  The  master  is 
responsible  for  his  own  negligence  and  want  of  care,  and  this 
^ay  appear  from  his  failure  to  make  proper  rules  or  establish  a 
proper  method  of  the  conduct  of  his  business.  These  are  the 
master's  duties,  and  responsibility  cannot  be  evaded  by  their 
delegation  to  agents.  As  to  such  acts  the  agent  occupies  the 
master's  place,  and  the  latter  is  deemed  present  and  liable  for 
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the  manner  in  which  they  are  performed."  To  the  same  effect 
are  Tov  v.  U.  S.  Cartridge  Co.,  159  Mass.  313,  34  X.  E.  461  ; 
Palmer  ?;.  Canal  Companv,  120  N.  Y.  170,  24  N.  E.  302,  17  Am. 
St.  Rep.  629 ;  Smith  v.  Baker,  L.  R.  16  App.  Cases,  353. 

There  is  no  evidence  in  this  case  that  the  defendant  ever 
adopted,  promulgated,  or  enforced  any  reasonable  and  sufficient 
system  of  rules  for  the  inspection  of  its  cars.  Such  a  system, 
as  we  have  already  said,  must  have  provided  for  careful  inspec- 
tion at  a  proper  time  and  place,  and  for  safe-keeping  after  such 
inspection.  There  is  evidence  that  Kenny's  inspection  of  this  car 
was  careful  and  thorough,  but,  in  the  absence  of  rules  for  his 
government,  he  was  allowed  to  leave  the  car,  after  inspection, 
for  several  hours  of  the  night,  unlighted  and  unguarded,  subject 
to  all  the  risk  of  injury  arising  from  accidental  collision  with 
passing  vehicles  or  from  deliberate  and  wanton  mischief.  Of 
what  avail  would  be  the  most  careful  inspection  of  the  instrumen- 
talities necessary  for  the  service,  if  after  inspection  these  instru- 
mentalities, for  want  of  proper  rules  and  regulations,  were  left 
unguarded  in  the  public  streets,  exposed  to  the  obvious  dangers 
resulting  from  idle  trespass  or  reckless  malice?  No  one 
would  hesitate  to  apply  this  reasoning  to  portable  tools  or  appli- 
ances required  to  be  used  in  the  service  of  the  master,  and  there 
is  no  sound  reason  why  it  is  not  equally  applicable  to  such  an 
instrumentality  as  a  street  car.  The  circumstances  under  which 
this  car  was  inspected  do  not  present  an  isolated  case  in  which 
there  was  a  departure  from  established  rules  and  regulations, 
unknown  to  the  master,  or  of  which  he  could  not  have  known  bv 
reasonable  diligence.  On  the  contrary,  the  uncontradicted  testi- 
mony of  the  foreman  of  the  car  bam  shows  that  whenever  the 
barn  did  not  hold  the  cars,  or  for  any  reason  it  was  desired  to 
have  a  supplemental  place  to  leave  them,  they  were  left  in  the 
street,  and  that  it  was  usual  for  them  to  be  left  there.  Not  only 
was  there  no  rule  provided  for  the  safe-keeping  of  the  cars  after 
inspection,  but  the  practice  or  custom  was  to  leave  some  of  them 
most  of  the  time  in  an  improper  and  unsafe  place,  and  knowledge 
of  this  practice  or  custom  must  be  attributed  to  the  defendant. 
In  our  opinion,  the  failure  to  provide  proper  rules  and  regulations 
for  inspection,  and  the  permitting  of  the  practice  shown,  clearlv 
constituted  negligence  of  the  defendant,  for  which  the  plaintiff 
is  entitled  to  recover,  if  it  was  the  cause  of  his  injury.  In 
Frankle  v.  Jackson  (C.  C.)  30  Fed.  398,  the  court  said,' "The 
right  to  use  the  streets  for  the  running  of  trains  gives  no  right 
to  establish  a  repair  shop  thereon."  And  this  court,  in  Brauer  v. 
Bait.  R.  &  H.  Co.,  99  Md.  — ,  58  Atl.  23,  citing  Rex  v.  Russell, 
6  East  427,  said,  "One  could  not  eke  out  the  inconvenience  of 
his  own  premises  by  taking  in  the  public  highways."  In  South- 
ern Pac.  R.  Co.  T'.'Lafferty.  15  U.  S.  App.  201.' 57  Fed.  542,  6 
C.  C.  A.  479,  it  was  said :  "It  is  the  duty  of  a  railroad  company 
to  see  that  its  locomotive  engines,  after  the  run,  are  left  in  a 
place  of  safety.  If  left  where  they  are  liable  to  be  put  in  motion 
by  the  careless,  negligent,  or  willful  act  of  outside  parties,  it  is 
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as  much  the  duty  of  the  company  to  see  that  they  are  properly 
yarded  to  prevent  accidents  from  occurring,  as  it  is  to  see  that  a 
sufficient  number  of  employees  are  put  on  trains  set  in  motion  by 
its  own  orders."  And  as  a  corollary  from  this,  it  follows  that 
wherever  the  safety  of  a  servant  depends  upon  the  inspection  of 
some  agency  of  the  master,  which  is  negligently  exposed  in  an 
unsafe  place  after  inspection,  and  before  its  use,  the  master  will 
be  liable  for  injury  resulting  from  such  negligence. 

It  was  contended  by  the  appellee  that  there  was  no  evidence 
these  cars  were  unlighted  or  unguarded  while  left  in  the  streets 
after  inspection,  and  that  it  would  have  been  error  to  permit  the 
jury  to  make  this  assumption.  But  in  the  absence  of  affirmative 
proof  upon  this  point  by  the  appellee,  the  presumption  of  law  is 
that  they  were  not  lighted  or  guarded.  If  any  authority  is  needed 
for  this  natural  inference,  it  is  found  in  Jenkins  v,  B.  &  O.  R.  R., 
98  Md.  404,  56  Atl.  966,  where  the  plaintiff  was  run  over  in  the 
nig^ht  by  a  freight  train  running  backwards,  and  where  the  case 
was  taken  from  the  jury.  In  reversing  the  judgment  this  court 
said.  "There  was  no  evidence  of  any  signals  or  warning  given  of 
its  approach,  so  that  it  must  be  assumed  for  our  purpose  that  no 
bells  or  other  signals  were  given,  and  no  lights  shown  on  the 
front  or  any  part  of  the  train.'*  And  this  presumption  in  the  pres- 
ent case  is  strengthened  by  Kenny's  testimony  that  they  needed 
no  light  for  inspection  in  the  car  barn,  but  required  a  lamp  when 
inspecting  the  cars  left  on  the  street. 

It  was  also  contended  by  the  appellee  that  there  was  no  evi- 
dence to  show  how  the  handle  bar  was  broken,  and  to  permit  the 
jur\'  to  assume  that  it  was  broken  during  and  by  reason  of  its 
exposure  upon  the  street  after  inspection,  as  argued  by  the  ap- 
pellant, would  be  to  permit  them  to  indulge  in  wild  speculation, 
which  cannot  be  made  the  basis  of  a  verdict.  But  we  think  there 
is  evidence  legally  sufficient  tending  to  support  the  plaintiff's 
theory.  Kenny  testifies  positively  that  when  he  inspected  this 
car,  at  2:30  a.  m.,  he  swung  his  whole  weight  upon  every  handle 
of  the  car,  and  tested  this  particular  handle  in  that  manner,  and 
that  it  was  then  in  perfectly  safe  and  sound  condition.  He  also 
testifies  that  when  he  examined  this  handle,  the  evening  after  the 
accident,  "the  screws  looked  like  it  was  broke  out.  It  was  not 
from  the  pull  of  the  conductor.  It  was  like  something  had  hit 
it  when  moving."  This  testimony  must  be  taken  to  be  true  in 
passing  upon  the  prayer  taking  the  case  from  the  jury.  The 
evidence  is  that  but  one  trip  was  made  to  Ft.  McHenry  and  back  to 
Druid  Hill  Park  before  the  accident  happened;  that  on  the 
down  trip  the  right-hand  footboard  alone  was  used  by  the  con- 
ductor, while  on  the  return  trip  the  other  footboard  alone  was 
used ;  and  that  the  handle  which  broke  as  he  was  stepping  down 
from  the  rear  platform  was  then  used  for  the  first  time  that 
morning.  The  conductor  testified  positively  that  neither  upon  the 
run  to  Ft.  McHenry,  nor  the  return  to  Druid  Hill,  was'  there  any 
cc^llision  with  his  car,  nor  did  it  come  in  contact  with  any  thing 
whatever ;  and  the  truth  of  this  testimony  must  also  be  assumed. 
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Upon  these  assumptions,  it  would  follow  that  the  injury  to  the 
handle  must  have  been  received  during  its  exposure  upon   the 
street  during  the  night,  and  after  its  inspection,  though  the  jury, 
if  the  case  had  been  allowed  to  go  to  them,  would  not  have  been 
bound  by  any  presumption,  and  could  have  found  that  the  handle 
was  injured  either  while  on  the  street  during  the  night,  or  while 
on  the  trip  in  charge  of  the  conductor  and  motorman.     If  the 
latter,  whether  by  his  own  negligence,  or  that  of  his  fellow  serv- 
ant, the  motorman,  or  from  some  unexplained  cause,  the  master 
would  not  be  liable.     But    if    the    former,    the    master    would 
be  liable,    since    the    injury    to  the    handle    could    not     have 
occurred  but  for  the  negligent  exposure  of  the  car  upon  the  street 
after  inspection,  and,  in  this  view  of  the  case,  it  is  not  material  to 
know  how  the  injury  occurred.     It  would  be  enough  to  know 
that  it  occurred  during  and  because  of  such  negligent  exposure. 
Upon  principle,  we  think  it  should  have  been  left  to  the  jury  to 
determine  the  question  of  fact  whether  the  injury  to  the  handle 
occurred  before  the  plaintiff  was  assigned  to  the  car,  and  while 
negligently  exposed  upon  the  street,  or  after  he  was  placed  in 
charge  of  it,  and  we  think  the  authorities  sustain  this  view.     In 
Smith  V.  N.  Y.  &  Susquehanna  R,  R.,  46  N.  J.  Law,  7,  where 
loaded  cars  set  on  a  side  track  and  chocked  by  a  tie  escaped  on 
the  main  track  and  caused  a  collision,  the  question  of  the  com- 
pany's negligence  was  held  to  be  for  the  jury,  though  there  was 
no  proof  how  the  cars  escaped.     In  Southern  Pacific  R.  R.  r'. 
Lafferty,  supra,  where  engines  escaped  from  the  yard  and  ran 
out  on  the  track,  causing  a  collision,  the  court  said  it  was  for  the 
jury  to  determine  whether  reasonable  care  had  been  taken  to  pre- 
vent the  escape,  though  there  was  no  evidence  of  what  set  the  en- 
gines in  motion ;  and  the  court  quoted  with  approval  the  following 
language  from  Jones  v,  E.  T.,  V.  &  G.  R.  R.,  128  U,  S.  445,  9 
Sup.  Ct.  118,  32  L.  Ed.  478:   "We  see  no  reason,  so  long  as  the 
jury  system  is  the  law  of  the  land,  and  the  jury  is  made  the 
tribunal  to  decide  disputed  questions  of  fact,  why  it  should  not 
decide  such  questions  as  these,  as  well  as  others."     In  Brann  v. 
C,  R.  I.  &  Pac.  R.  R.,  53  Iowa  595,  6  N.  W.  5,  36  Am.  Rep.  243, 
where  the  plaintiff  was  injured  by  the  breaking  of  a  handhold  on 
a  freight  car,  and  the  case   was  taken  from  the  jury   in   the 
trial  court,  the  judgment  was  reversed;  the  court  saying:    "Can 
the  court,  as  matter  of  law,  say  when,  where,  and  how  often 
inspection  shall  take  place,  or  that  it  should  not  have  taken  place 
at   some   time   while   the   car   was   under   defendant's   control? 
We  think  not,  and  that  it  was  a  question  for  the  jury."     There 
is  no  Maryland  case  involving  the  same  question  here  presented, 
but  we  think  this  case  comes  within  the  language  and  reason  of 
Cooke  V.  Traction  Co.,  80  Md.  558,  31  Atl.  329.  where  this  court 
said:    "Where  the  nature  and  attributes  of  the  act  relied  on  to 
show  negligence  contributing  to  the  injury  can  only  be  correctlv 
determined   by  considering  all  the  attending  and  surrounding 
circumstances  of  the  transaction,  it  falls  within  the  province  of 
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the  jur\'  to  pass  upon  and  characterize  it,  and  it  is  not  for  the 
court  to  determine  its  quality  as  matter  of  law." 

It  follows  from  what  we  have  said  that  the  learned  judge  of 
the  superior  court  was  in  error  in  granting  the  defendant's  pray- 
ers. The  plaintiff's  prayers  are  in  general  accord  with  the  views 
which  we  have. expressed,  but  it  is  unnecessary  to  prolong  this 
opinion  by  a  critical  analysis  of  them. 

The  judgment  will  be  reversed,  with  costs  to  the  appellant 
above  and  below,  and  a  new  trial  is  awarded. 


Illinois  Cent.  R.  Co.  v.  Swift. 

(Supreme  Court  of  Illinois,  Dec.  22,  1904.) 
[72  N.  E.   Rep.  737.] 

Peremptory  Instruction — Denial — Waiver. — Where  defendant  ex- 
cepted to  the  denial  of  a  motion  for  a  peremptory  instruction,  the  rul- 
ing was  not  waived  by  his  subsequently  requested  instructions,  which 
in  effect  conceded  that  there  was  evidence  tending  to  establish  plain- 
tiff's case  on  the  issue  presented. 

Injury  to  Servant — Contributory  Negligence — Choosing  Dangerous 
Method.* — Where  a  servant  was  given  a  general  order  to  perform 
certain  work,  and  left  to  his  own  discretion  as  to  the  method,  and  it 
appeared  that  the  work  could  have  been  done  in  a  safe  way,  the  master 
was  not  liable  for  injuries  to  the  servant  caused  by  his  selection  of  an 
unsafe  way  of  doing  the  work,  either  through  heedlessness,  or  be- 
cause it  involved  less  exertion. 

Same — Same — Sufficiency  of  Evidence. — In  an  action  for  injuries  to 
a  servant  by  the  falling  of  a  pile  driver  while  he  was  removing  a 
piece  of  tackle  and  pulley  therefrom,  evidence  held  insufficient  to 
show  that  plaintiff  was  in  the  exercise  of  due  care  at  the  time  of  the 
injury. 

Same — Res  Ipsa  Loquitur. — Plaintiff  was  directed  by  his  foreman 
to  go  to  a  pile  driver  and  detach  certain  tackle  from  the  top  thereof. 
The  guy  ropes  holding  the  pile  driver  in  an  upright  position  at  the 
time  plaintiff  approached  it  were  sufficient,  but  he  removed  one-half 
of  such  ropes,  after  which  he  climbed  up  the  pile  driver,  which  was 
then  in  a  leaning  position;  and  while  he  was  on  the  same  it  fell,  and 
plaintiff  was  injured.  Held,  that  since  the  accident  did  not  result  from 
the  condition  of  the  pile  driver,  in  which  defendant  placed  and  left  it, 
plaintiff  could  not  recover  under  the  doctrine  of  res  ipsa  loquitur. 

Limitations — Pleading. — It  was  not  error  for  the  trial  court  to  sus- 
tain a  demurrer  to  a  plea  of  limitations  filed  to  all  of  certain  ad- 
ditional counts  in  a  declaration,  where  it  did  not  present  a  defense  as 
to  all  of  such  coimts. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  James  F.  Swift  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  affirmed  by 
the  Appellate  Court,  defendant  appeals.     Reversed. 

_  *For  the  authorities  in  this  scries  on  the  subject  of  assumption  or 
risk  by  and  contributory  negligence  of  employees  in  choosing  more 
hazardous  method  of  performing  duties,  see  third  foot-note  appended 
to  Brinkmeier  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  15  R.  R.  R.  349,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  349. 
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This  was  an  action  on  the  case,  brought  in  the  circuit  court  of 
Cook  county  on  September  25,  1897,  by  James  F.  Swift,  the  ap- 
pellee, against  the  Illinois  Central  Railroad  Company,  appellant, 
to  recover  damages  for  a  personal  injury  received  by  appellee  on 
November  10,  1896,  on  account  of  the  falling  of  a  pile  driver 
through  the  alleged  negligence  of  appellant.     On  January  7,  1898, 
a  declaration  consisting  of  one  count  was  filed,  in  which  it  was 
alleged  that  on   November   10,    1896,  the  plaintiff  was   in   the 
employ  of  the  defendant,  engaged  in  repairing  a  bridge  across 
the  Illinois  river  at  La  Salle,  111.;  that  near  the  bridge  was  a 
pile  driver,  upon  and  fastened  to  a  boat  or  float ;  that  on  the  day 
aforesaid  plaintiff's   foreman   ordered   plaintiff  to  go  down    to 
the  pile  driver,  climb  to  the  top  thereof,  and  bring  to  said  foreman 
a  piece  of  tackle  and  pulley  which  was  fastened  to  the  top  of  the 
pile  driver;  that  the  defendant  carelessly  and  negligently  caused 
the  pile  driver  and  float  to  be  so  arranged  and  constructed  that 
when  the  plaintiff,  with  due  care,  ascended  to  the  top  of  the  pile 
driver  to  remove  the  tackle,  the  fastenings  which  bound  the  pile 
driver  to  the  float  gave  way,  and  the  pile  driver  fell  and  pre- 
cipitated the  plaintiff  into  the  river,  whereby  he  was  injured. 
Appellant  filed  the  general  issue  to  this  declaration.     Afterwards, 
on  June  27,  1901,  the  plaintiff  filed  seven  additional  counts  to  his 
declaration.     The  first  of  these  counts  charged  the  negligence 
of  the  defendant  to  have  consisted  in  not  having  the  pile  driver 
secured  or  fastened  to  the  boat  or  float;  the  second  and  third, 
negligence  in  permitting  the  pile  driver  to  be  insufficiently  and 
improperly  secured  and  fastened  to  the  float;  the  fourth,  negli- 
gence in  failing  to  prevent  plaintiff  from  going  upon  or  ascending 
the  pile  driver;  the  fifth  and  sixth,  the  same  negligence  as  the 
original  declaration ;  and  the  seventh,  negligence  in  permitting 
the  pile  driver  to  become  and  remain  unsafe  and  insecure.     On 
June  28,  1901,  the  defendant  filed  the  general  issue  to  the  addi- 
tional counts,  and  on  September  27.   1902,  filed  a  plea  of  the 
statute  of  limitations  to  all  the  additional  counts.     A  demurrer 
was  interposed  to  the  last-mentioned  plea,  and  was  sustained.     A 
trial  was  had  before  a  jury,  and  a  verdict  was  returned   for 
$20,000  damages,  upon  which  judgment  was  rendered,  and  an 
appeal  was  taken  to  the  Appellate  Court  for  the  First  District. 
The  Appellate  Court  aflfirmed  the  judgment  of  the  circuit  court, 
and  the  railroad  company  appealed  to  this  court. 

The  facts,  as  shown  by  the  evidence,  are  substantially  as 
follows : 

On  November  10.  1806,  while  working  for  the  defendant  on  a 
bridge  crossing  the  Illinois  river  near  La  Salle,  plaintiff,  who 
was  employed  as  a  bridge  carpenter,  was  directed  by  the  super- 
intendent in  control  of  the  workmen  to  go  with  a  fellow  work- 
man, named  Morphew,  to  a  scow  or  flatboat,  near  the  north  bank 
of  the  river,  and  about  150  feet  east  of  the  bridge.  The  super- 
intendent's order,  according  to  Swift's  tcstim.ony,  was  in  these 
words:  "I  want  you  to  go  down  to  the  river  and  get  a  pair  of 
sheave  blocks  that  hang  on  the  top  of  the  pile  driver  that  sits  on 
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the  barge."  The  scow  or  barge  was  standing  in  the  water,  and 
extended  lengthwise  in  an  easterly  and  westerly  direction.  The 
pile  driver  stood  on  the  east  end  of  the  scow.  Formerly  an 
engine  used  to  operate  the  pile  driver  had  occupied  the  west 
end,  but  it  had  been  removed  some  time  prior  to  the  date  of  the 
injur>'.  The  west  end  of  the  scow  rested  on  the  bank  of  the 
river,  while  the  east  end  was  in  deeper  water,  and  the  scow  and 
pile  driver  were  inclined  to  the  east. 

The  pile  driver  consisted  of  two  large  upright  timbers,  36  feet 
in  length,  resting  in  the  east  ends  of  two  timbers  known  as 
"bed  sills/'  and  at  right  angles  with  said  bed  sills.  Two  other 
timbers  extended  from  the  top  of  the  upright  timbers  diagonally 
down  to  the  other  ends  of  the  bed  sills — ^the  bed  sills  being  12  feet 
long — constituting  a  support  for  the  upright  timbers.  A  ladder 
leading  from  the  scow  to  the  top  of  the  pile  driver  was  con- 
structed on  the  diagonal  timbers.  The  eastern  extremity  of  the 
bed  sills  extended  to  the  eastern  edge  of  the  scow,  and  the  upright 
timbers  extended  directly  up  from  this  eastern  edge.  The  pile 
driver  weighed  about  5,000  pounds,  was  36  feet  high,  and  not 
more  than  12  feet  across  at  the  base  from  east  to  west.  The 
timbers  of  the  base  were  fastened  to  the  scow  by  drift  bolts  and 
strips  of  iron  to  keep  the  base  from  shifting  its  position.  Two 
sets  of  ropes  and  sheave  blocks,  referred  to  by  the  witnesses  as 
"falls."  had  been  installed  to  prevent  the  pile  driver  from  tipping 
and  falling  over.  As  the  pile  driver  stood  on  the  scow  prior 
to  the  time  of  the  injury,  the  falls  extended  from  either  side  of 
the  pile  driver  at  the  top  down  to  ropes  attached  to  posts  or 
timber  heads  on  the  scow  west  of  the  pile  driver.  Each  set 
consisted  of  two  sheave  blocks  and  the  necessary  rope  to  form 
four  strands  when  in  position  on  the  pile  driver,  and  a  hauling 
line  by  means  of  which  the  strands  could  be  loosened  or  tightened, 
and  the  distance  between  the  sheave  blocks  increased  or  dimin- 
ished. One  sheave  block  of  each  set  of  falls  was  fastened  or 
hooked  to  the  top  of  the  pile  driver,  and  the  other  to  a  rope, 
referred  to  as  a  pennant  line,  which  was  fastened  to  the  timber 
head  or  post  on  the  scow  west  of  the  pile  driver.  The  hauling 
line  was  fastened  to  the  bed  sill  of  the  pile  driver.  In  order  to 
unfasten  the  sheave  block  from  the  top  of  the  pile  driver  or  from 
the  pennant  line,  it  was  necessary  to  first  release  the  hauling  line 
from  the  bed  sill,  whereby  the  ropes  of  the  falls  would  become 
slack. 

Upon  reaching  the  scow  the  plaintiff  immediately  started  up 
the  ladder  of  the  pile  driver,  without  having  had  any  conversation 
with  Morphew  concerning  the  work  to  be  done  by  either  in  taking 
down  the  sheave  blocks.  While  plaintiff  was  ascending  the 
ladder,  Morphew  unfastened  the  hauling  line  of  the  south  set  of 
falls.  Plaintiff,  upon  reaching  the  top  of  the  pile  driver,  unfas- 
tened the  sheave  block  of  that  set  of  falls,  and  Morphew,  standing 
on  the  scow,  detached  the  sheave  block  of  the  same  set  from  the 
pennant  line  which  connected  it  with  the  timber  head.  Plaintiff 
brought  the  sheave  block  removed  by  him  down  the  ladder  to 
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the  scow,  and  he  and  Morphew,  by  pulling  on  the  ropes,  brought 
the  two  sheave  blocks  removed  by  them  together,  and  Morphew 
carried  them  from  the  scow  to  the  land,  and  proceeded  to  pre- 
pare a  guy  line  to  replace  the  falls  which  had  just  been  removed, 
while  plaintiff  again  ascended  the  ladder  to  remove  the  other 
sheave  block  which  was  attached  to  the  pile  driver.  A  strong- 
wind  was  blowing  and  the  scow  was  rocking  at  this  time.  When 
Swift  reached  the  top  of  the  pile  driver,  and  while  attempting 
to  detach  the  sheave  block  from  its  fastening,  the  pile  driver  tipped 
and  fell  over  to  the  east  into  the  river,  carrying  the  plaintiff  with 
it,  and  he  received  the  injuries  complained  of. 

After  the  injur}^  it  was  found  that  the  hauling  line  of  the  north 
or  remaining  set  of  falls  had  been  unfastened  from  the  bed  sill, 
or  that  the  line  had  broken,  and  this  had  allowed  the  rope  to 
run  back  through  the  sheave  block,  and  had  prevented  the  falls 
from  holding  the  pile  driver.  Plaintiff  and  Morphew  were  the 
only  persons  on  the  scow,  and  both  denied  having  released  the 
hauling  line  from  the  bed  sill.  The  testimony  of  appellee  indi- 
cates that  the  line  broke,  thus  permitting  the  fall  of  the  pile 
driver.  After  removing  the  first  set  of  falls,  no  lines,  ropes,  or 
other  supports  were  fastened  to  the  pile  driver  to  take  its  place. 
The  bolts  fastening  the  pile  driver  to  the  scow  pulled  out  of  flie 
timbers  of  the  scow  when  the  pile  driver  fell  into  the  river. 

Plaintiff  had  never  worked  on  the  pile  driver  in  question,  had 
never  seen  it  in  operation,  and  had  not  been  on  the  scow  prior  to 
the  time  he  was  injured ;  nor  had  he  received  any  information 
concerning  the  pile  driver  or  its  fastenings,  other  than  what  he 
observed  on  this  occasion.  He  had  seen  pile  drivers  before,  and 
had  worked  around  them.  Prior  to  this  time  he  had  worked  for 
the  Wabash  Railroad  for  a  period  of  eight  months,  during  all  of 
which  time  the  train  which  he  accompanied  had  a  pile  driver 
attached  to  one  of  its  cars.  He  had  also  worked  about  pile 
drivers  for  the  Rock  Island  Railroad,  and  a  few  weeks  previous 
to  the  time  he  was  injured  had  worked  for  the  defendant  at  an- 
other place  where  a  pile  driver  was  being  used. 

At  the  close  of  plaintiff's  evidence  in  chief,  and  again  at  the 
close  of  all  the  evidence  in  the  case,  the  defendant  moved  the 
court  to  instruct  the  jury  to  find  the  issues  for  defendant,  which 
motion  in  each  instance  was  accompanied  by  a  peremptory  in- 
struction in  writing.  The  court  refused  each  instruction,  and  its 
action  in  so  refusing  the  peremptory  instruction  at  the  close  of 
all  the  evidence  is  assigned  as  error.  The  action  of  the  trial 
court  in  sustaining  the  demurrer  to  defendant's  plea  of  the 
statute  of  limitations  is  also  assigned  as  error. 

W,  A,  Hozvett  (J,  G.  Drennan,  of  counsel),  for  appellant. 
Francis  W.   Walker  and  Albert  G.   Welch,  for  appellee. 

Scott,  J.  (after  stating  the  facts).  Appellant  duly  excepted 
to  the  action  of  the  court  in  overruling  its  motion  made  at  the 
close  of  all  the  evidence  for  a  peremptory  instruction  directing 
the  jury  to  find  for  the  defendant,  and  now  seeks  to  present  to 
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this  court  the  question  whether  there  is  in  this  record  any  evi- 
dence which,  with  the  inferences  reasonably  to  be  drawn  there- 
from, is  sufficient  to  warrant  a  verdict  for  the  plaintiff.  Ap- 
pellee urges  that  this  question  is  not  now  open  for  consideration 
upon  this  record.  His  position  in  that  regard,  and  the  views 
of  the  Appellate  Court  for  the  First  District  upon  that  subject, 
are  concisely  stated  in  the  following  language  from  the  opinion 
of  that  court  in  this  cause:  "At  the  request  of  the  appellant's 
counsel  the  court  gave  nineteen  instructions,  which,  in  different 
language,  submitted  as  questions  of  fact  to  be  determined  by  the 
jury  every  contested  issue  in  the  case,  including  the  assumption 
of  risk,  contributory  negligence  of  appellee,  and  the  negligence 
of  ap|>ellant.  This  being  the  state  of  the  record,  appellant  can- 
not now  be  heard  to  say  that  there  was  error  in  submitting  the 
cause  to  the  jury  on  either  of  these  questions.  The  instructions 
referred  to  conceded,  in  effect,  that  there  was  evidence  tending 
to  establish  the  plaintiff's  case  on  these  issues,  and  appellant  is 
precluded  from  asserting  the  contrary  in  this  court."  This  view 
of  the  law  is  incorrect.  The  motion  for  a  peremptory  instruction 
presents  a  pure  question  of  law,  and  in  the  event  of  an  adverse 
ruling  an  exception  preserves  that  question  of  law  for  the  con- 
sideration of  an  appellate  tribunal.  After  that  adverse  decision 
the  defendant  may  argue  to  the  jury  that  its  guilt  is  not  shown 
by  a  preponderance  of  the  evidence,  which  is  purely  a  question 
of  fact ;  and  the  submission  of  that  question  of  fact  to  the  jury 
by  instructions  offered  by  the  defendant  does  not  waive  the  ques- 
tion of  law  already  passed  upon  by  the  court,  where  the  defend- 
ant's rights  have  been  properly  preserved.  This  has  been  the  uni- 
versal practice  in  this  state  for  many  years,  and  will  not  now  be 
disturbed.  The  language  used  by  this  court  in  each  of  the  cases 
of  Consolidated  Coal  Co.  v.  Haenni,  146  111.  614,  35  N.  E.  162, 
and  Chicago  Terminal  Railroad  Co.  v.  Schmelling,  197  111.  619, 
64  N.  E.  714,  in  so  far  as  inconsistent  with  the  views  herein  ex- 
pressed, was  not  necessary  to  the  disposition  of  the  question  then 
before  the  court. 

In  support  of  this  motion  it  is  urged  that  the  evidence  fails  to 
show  that  plaintiff  was  in  the  exercise  of  due  care.     A  careful 
examination  of  the  proof  leads  us  to  the  conclusion  that  it  lacks 
in  this  respect.    Considering  only  the  evidence  favorable  to  appel- 
lee, it  appears  that  the  pile  driver,  36  feet  in  height,  stood  upon 
the  east  end  of  the  scow,  which  was  depressed  by  the  weight,  and 
that  depression  caused  the  structure  to  lean  to  the  east.    It  did  not 
fall  eastward  prior  to  the  time  appellee  first  climbed  thereon,  for 
the  reason  that  it  was  guyed  by  ropes  passing  through  the  sheave 
blocks  near  the  top  of  the  pile  driver,  and  attached  to  posts  or 
timber  heads  on  the  scow  west  of  the  pile  driver.    It  appears  from 
the  testimony  of  appellee  that  his  knowledge  of  pile  drivers  was 
such  that,  had  this  pile  driver  been  standing  on  the  ground,  he 
would  have  known  that  guy  lines  were  necessary  to  keep  it  in  an 
upright  position,  but  that  he  supposed,  as  it  stood  upon  the  scow, 
they  might  not  be  necessary.     No  reasonable  ground  for  such 
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supposition  is  shown.  The  pile  driver  was  in  fact  not  other- 
wise secured,  except  by  bohs  and  plates  designed  exclusively  to 
keep  it  from  working  back  and  forth,  or  from  side  to  side,  while 
in  use  on  the  scow.  Under  these  circumstances,  without  attachin.c: 
other  lines  to  keep  the  pile  driver  from  falling,  the  appellee  de- 
tached one  of  the  sheave  blocks,  and  with  it  the  lines  on  that 
side  of  the  pile  driver,  and  says :  "I  discovered  when  I  went  up 
to  unhook  the  first  block  that  the  waves  and  water  caused  the 
barge  to  rock  around  some ;  the  driver  being  pretty  high  up  made 
it  wave  around" — and  then,  having  taken  away  one-half  the  lines 
which  kept  it  in  an  erect  position,  he  remounted  the  leaning  pile 
driver  and  attempted  to  detach  the  sheave  block  carrying  the  re- 
maining lines,  and,  while  so  engaged,  observed  what  he  says  was 
the  end  of  a  broken  rope  passing  through  the  sheave  block,  found 
the  pile  driver  falling  to  the  east,  and  his  injury  followed  conse- 
quent upon  the  fall.  Any  person  of  intelligence,  accustomed  to 
working  about  pile  drivers,  would  know  that  this  one,  already 
leaning  to  the  east  and  rocked  by  the  winds  and  waves,  would 
be  liable  to  topple  over  unless  supported  by  lines  or  braces.  The 
falls  consisted  of  four  lines  on  each  side,  passing  from  sheave 
blocks  at  the  top  of  the  structure  to  posts  on  the  scow  west  of  the 
west  end  of  the  bed  sills.  These  lines  were  plainly  visible.  It 
would  seem  they  could  not  be  overlooked,  and  the  most  casual 
observation  would  show  that  they  were  necessary  to  the  support 
of  the  pile  driver.  Appellant  had  the  right  to  assume  that  appel- 
lee, a  man  of  mature  years,  was  possessed  of  ordinary  mental 
faculties,  the  usual  powers  of  observation,  and  such  knowledjre 
as  is  acquired  by  common  experience.  Ruchinsky  v.  French,  16S 
Mass.  68,  46  N.  E.  417.  Such  a  man,  exercising  his  senses,  in 
broad  daylight,  in  the  situation  in  which  appellee  was,  with  his 
familiarity  with  pile  drivers,  would  perceive  that  this  particular 
pile  driver  was  in  danger  of  falling  if  the  lines  w-ere  removed. 
Failure  to  discover  so  obvious  a  danger  could  result  only  from 
negligence. 

In  support  of  the  action  of  the  trial  court  in  refusing  to  direct 
a  verdict  for  the  defendant,  it  is  urged  by  appellee,  in  the  lan- 
guage of  this  court  in  Illinois  Steel  Co.  v.  Schymanowski,  162  111. 
447,  44  N.  E.  876,  "The  master  is  liable  where  the  servant  is  in- 
jured by  a  temporary  peril  to  which  he  is  exposed  by  the  positive 
negligent  act  of  the  employer,  without  any  negligence  on  the 
part  of  the  servant ;"  and  it  is  stated  that  recover}^  is  sought  on 
the  principle  that  the  master  must  not  expose  the  servant  to  danger. 
The  place  in  which,  and  the  appliances  with  which,  appellee  was 
directed  to  perform  the  service  in  question,  were  not  dangerous. 
The  danger  was  created  by  the  manner  in  which  the  servant  per- 
formed the  task.  Here  the  superintendent  was  not  present  when 
the  work  was  done.  The  command  was  given  at  a  considerable 
distance — at  least  ISO  feet — from  the  place  where  the  duty  was  to 
be  performed;  and  the  servant  was  at  liberty,  when  he  reached 
the  scow,  to  go  about  the  performance  of  the  task  in  the  manner 
that  seemed  to  him  best.    Ropes  were  lying  upon  the  scow  which 
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could  have  been  used  to  secure  the  pile  driver  before  either 
sheave  block  was  removed.  In  fact,  it  appears  that  appellees 
fellow  workman,  to  whose  attention  the  danger  was  not  called 
as  sharplv  as  it  should  have  been  to  that  of  appellee,  for  the  rea- 
son that  the  duty  of  ascending  the  pile  driver  devolved  upon  the 
latter,  contemplated  attaching  a  guy  line  to  the  pile  driver  before 
an  attempt  was  made  to  remove  the  last  sheave  block. 

Where  the  servant  is  specifically  directed  by  his  superior  to  do 
the  work  in  a  dangerous  manner,  and  injury  results,  he  may  re- 
cover, unless,  indeed,  the  danger  was  so  imminent  that  a  reason- 
ably prudent  man  would  not  have  incurred  it.  Illinois  Steel  Co. 
V.  Schvmanowski,  supra ;  Chicago  Anderson  Pressed  l^nck  Co. 
V.  Sobkowiak,  148  111.  573,  36  N.  E.  572;  West  Chicago  Street 
Railroad  Co.  v,  Dwver,  162  111.  482,  44  N.  E.  815;  Illinois  Steel 
Co.  V.  Wierzbicky,  206  111.  201,  68  N.  E.  1101.  Where,  however, 
the  employee  is  not  directed  to  do  the  work  in  a  specific  manner, 
but  is  given  a  general  order  to  perform  the  task,  and  is  himself 
left  to  use  his  own  discretion  as  to  the  manner  in  which  the  work 
shall  be  done,  and  there  exists  a  safe  way  and  a  dangerous  way. 
which  are  equally  open  to  him,  if  he  selects  the  unsafe  method 
through  heedlessness,  or  because  it  involves  less  exertion  on  his 
part,  and  injurv  to  his  person  results,  he  cannot  recover.  Penn- 
sylvania Co.  z'.  Lvnch,  90  111.  333 :  Illinois  Central  Railioad  Co.  v. 
Sporleder,  199  111.  184,  65  N.  E.  218. 

It  is  further  suggested,  however,  that  the  breaking  of  the  rope 
in  the  left-hand  set  of  falls  was  the  proximate  cause  of  the  injury, 
and  that  the  doctrine  of  res  ipsa  loquitur  applies.  The  meaning 
of  this  term  is  that  the  thing  itself  speaks ;  that  is,  that  the  accident 
itself  raises  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant, which  he  must  rebut  by  showing  that  he  took  reasonable 
care  to  prevent  the  happening  of  the  accident.  The  doctrine  only 
applies,  however,  where  the  machine,  appliance,  or  other  thing 
from  which  the  injury  results  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  in  control  use  proper 
care.  1  Addison  on  Torts,  §  33 ;  North  Chicago  Street  Railwav 
Co.  V.  Cotton,  140  111.  486,  29  N.  E.  899;  Chicago  Citv  Railwav 
Co.  V.  Barker,  209  111.  321,  70  N.  E.  624.  The  doctrine  does  not 
apply  here  for  the  reason  that  the  accident  did  not  result  from 
the  condition  in  which  the  defendant  placed  and  left  the  pile 
driver.  The  ropes  that  held  it,  as  it  had  been  left  prior  to  the 
time  the  appellee  approached  it,  were  sufficient  to  maintain  it  in 
an  upright  position.  Had  the  ropes  broken  and  the  pile  driver 
fallen  while  appellee  was  ascending  the  first  time,  and  before 
either  of  the  sheave  blocks  had  been  removed,  there  would  have 
been  some  ground  for  invoking  the  doctrine ;  but  here  the  person 
injured  had  removed  one-half  the  lines  which  the  defendant  had 
attached  to  the  pile  driver  for  the  purpose  of  sustaining  it  in  an 
upright  position,  and  after  doing  that  he  climbed  again  up  the 
leaning  pile  driver,  which,  deprived  of  one-half  the  support  which 
the  defendant  had  provided,  with  its  tendency  to  fall  to  the  east, 
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in  which  direction  it  was  leaning^,  increased  by  the  weight  of  ap- 
pellee, fell,  and  the  injury  resulted.  As  between  plaintiff  and 
defendant,  the  pile  driver  was  not  under  the  sole  conirol  or  manage- 
ment of  the  defendant.  On  the  contrary,  the  plaintiff  was  him- 
self engaged  in  altering  the  condition  in  which  it  had  been  placed 
by  the  defendant.  Under  this  state  of  the  proof,  it  is  not  to  be 
presumed  that  the  rope  was  old  and  rotten,  or  otherwise  defect- 
ive, and  that  the  defendant  had  actual  or  constructive  notice  of 
that  fact. 

We  are  constrained  to  hold  that  the  accident  was  the  direct 
consequence  of  two  acts  of  the  appellee,  viz.,  removing  the  sheave 
block  and  the  lines  which  it  carried,  and  thereafter  climbing  upon 
the  structure  without  first  attaching  another  guy  line  or  other- 
wise giving  support  to  the  pile  driver,  and  that  in  doing  these 
acts  he  did  not  exercise  ordinary  care  for  his  personal  safety. 

The  plea  of  the  statute  of  limitations  seems  to  have  been  inter- 
posed as  to  all  the  additional  counts  of  the  declaration.  It  did  not 
present  a  defense  to  all  of  them,  and  we  are  therefore  unable  to 
say  that  the  court  erred  in  sustaining  the  demurrer  to  that  plea. 
The  judgment  of  the  Appellate  Court  and  the  judgment  of  the 
circuit  court  will  be  reversed,  and  the  cause  will  be  remanded  to 
the  circuit  court. 

Reversed  and  remanded. 


Illinois  Cent.  R.  Co.  v,  Mississippi  Railroad  Commission  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit,  April  4,  1905.) 

[138  Fed.  Rep.  327.] 

Federal  Courts — ^Jurisdiction — United  States  Constitution — Suits 
ag:ain8t  State — Interstate  Commerce. — Const.  U.  S.  Amend.  11,  pro- 
hibiting the  bringing  of  a  suit  against  a  state  by  a  citizen  of  another 
state,  cannof  be  construed  to  nullify  the  power  conferred  on  Con- 
gress to  regulate  the  commerce  among  the  several  states,  nor  prevent 
an  action  to  restrain  a  state  railroad  commission  from  enforcing:  an 
order  injuriously  affecting  interstate  commerce. 

Same— Injunction. — It  having  been  held  by  the  Supreme  Court  of 
Mississippi  that  the  Mississippi  Railroad  Commission  was  merely  an 
administrative  agency  exercising  quasi  judicial  powers,  and  that  its 
findings  were  only  prima  facie  evidence  that  its  decision  was  proper^ 
such  commission  was  not  a  court  within  Rev.  St.  U.  S.  §  720  [U.  S. 
Comp.  St.  1901,  p.  581],  providing  that  an  injunction  shall  not  be 
granted  by  any  federal  court  to  stay  proceedings  in  any  court  of  a 
state. 

Same — Interstate  Trains — State  Regulations — Orders  to  Stop.* — 
Where   complainant   railroad   company   supplied   a   county  seat   with 

*For  the  authorities  in  this  series  on  the  subject  of  state  regulations 
of  interstate  commerce,  see  foot-note  appended  to  Atlantic  Coast 
Line  Ry.  Co.  if.  Commonwealth  (Va.),  11  R.  R.  R.  399,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  399;  foot-note  appended  to  Central  of  Georgia  Ry.  Co. 
V.  Murphey  &  Hunt  (U.  S.),  14  R.  R.  R.  362,  37  Am.  &  Eng.  R.  Cas., 
N.   S.,  362. 
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three  south-bound  trains  per  day,  and  the  only  objection  thereto  was 
that  the  equipment  and  time  thereof  was  unsatisfactory,  the  State 
Railroad  Commission  had  no  power  to  order  complainant  to  cause 
two  of  its  fast  south-bound  trains,  operated  mainly  for  the  trans- 
portation of  interstate  through  business  on  a  fast  schedule  in  order 
to  comply  with  the  United  States  mail  contract  and  to  take  close 
connections  at  destination  with  other  roads,  to  stop  at  such  station 
under  Code  Miss.  1892,  §§  3550,  4302,  empowering  such  commission 
to  require  all  passenger  trains  to  stop  for  passengers  at  all  county 
seats,  etc. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

In  April,  1903,  68  citizens  of  the  town  of  Magnolia,  the  county 
seat  of  Pike  county,  Miss.,  presented  a  petition  to  the  Mississippi 
Railroad  Commission,  as  follows: 

"We,  the  undersigned  citizens  of  the  town  of  Magnolia,  re- 
spectfully petition  your  honorable  body  to  issue  an  order  making 
Magnolia  a  regular  stop  for  passenger  trains  one,  three,  and  four. 
Magnolia  being  one  of  the  most  progressive  towns  in  the  state, 
and  the  county  site  of  this  county,  we  believe  that  we  are  entitled 
to  have  these  trains  to  make  regular  stops  here.  We  believe  it 
will  be  for  the  best  interest  of  the  public,  as  well  as  for  our  town, 
that  your  honorable  body  issue  an  order  requiring  the  above  pas- 
seng^er  trains  one,  three,  and  four  to  make  regular  stops  here." 

By  order  of  the  commission,  notice  was  given  O.  M.  Dunn,  as- 
sistant general  superintendent  of  the  Illinois  Central  Railroad 
Company.  The  petition  coming  on  to  be  heard  April  21,  1903, 
the  commission  ordered  that  "the  prayer  of  petitioners  be  granted 
in  part,  as  follows,  to  wit,  that  trains  1  and  3  be  required  to  stop 
on  flag,  to  be  effective  on  and  after  the  1st  day  of  May,  1903  ; 
and,  in  so  far  as  the  petition  refers  to  No.  4,  it  is  denied."  The 
Railroad  Commission  acted  under  authority  conferred  on  it  by 
sections  3550  and  4302  of  the  Code  of  Mississippi  (1892)  : 

'•3550.  To  Stop  All  Passenger  Trains,  if,  etc.,  at  County  Seats. 
— Ever\'  railroad  shall  cause  each  and  all  of  its  passenger-trains 
to  stop  for  passengers  at  all  county  seats  at  which  it  has  a  depot, 
at  the  discretion  of  the  railroad  commission." 

"4302.  Necessary  Depots  to  be  Maintained. — Every  railroad 
shall  establish  and  maintain  such  depots  as  shall  be  reasonably 
necessar>'  for  the  public  convenience,  and  shall  stop  such  of  the 
passenger  and  freight  trains  at  any  depot  as  the  business  and 
public  convenience  shall  require ;  and  the  commission  may  cause 
all  passenger-trains  to  permit  passengers  to  get  on  and  off  in  a 
city  at  any  place  other  than  at  the  depot,  where  it  is  for  the  con- 
venience of  the  traveling  public.  And  it  shall  be  unlawful  for  any 
railroad  to  abolish  or  disuse  any  depot  when  once  established,  or 
to  fail  to  keep  up  the  same  and  to  regularly  stop  the  trains  thereat, 
without  the  consent  of  the  commission." 

On  May  6,  1903,  the  appellant,  complainant  below,  filed  its  bill 
against  the  appellees,  defendants  below,  seeking  to  enjoin  the  en- 
forcement of  the  foregoing  order  of  the  Railroad  Commission. 
17— R  R  R— 35 
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The  bill  shows  that :     "The  complainant  is  a  corporation  of  the 
state  of  Illinois,  and  the  defendants,  the  president  and  members 
of  the  Mississippi  Railroad  Commission,  are  citizens  of  the  state 
of  Mississippi.  That  complainant  is  operating  an  interestate  Ime  of 
railroad  extending  from  the  city  of  New  Orleans,  in  the  state  ot 
Louisiana,  on  the  south,  north  through  the  said  state  of  Louisiana 
and  the  state  of  Mississippi  and  the  states  of  Kentucky  and  Ten- 
nessee and  Indiana  and  Illinois,  to  the  Great  Lakes  of  the  ^orth- 
west   connecting  at  various  points  with  other  interstate  lines  of 
railroads.    That  the  line  of  railroad  operated  by  it  has  been  es- 
tablished by  the  Congress  of  the  United  States,  and  is  now  a  na- 
tional highway  for  the  accommodation  of  interstate  commerce 
and  the  mails  of  the  United  States,  and  has  been  recognized  and 
promoted  as  such,  as  will  appear  by  reference  to  an  act  of  Con- 
gress of  September  20,  1850,  c.  61  (9  Stat.  466),  granting  a  right 
of  way  and  sections  of  land  to  the  state  of  Illinois  to  aid  m  the 
construction  of  a  railroad  from  the  southern  terminus  of  the  Illi- 
nois and  Michigan  Canal  to  a  point  at  or  near  the  junction  of  the 
Mississippi  and  Ohio  rivers,  with  branches  to  Chicago  arid  Du- 
buque, to  be  and  remain  a  public  highway  for  the  use  of  the  gov- 
ernment of  the  United  States,  free  from  all  toll  or  other  charges 
upon  transportation  of  any  property  or  troops    of    the    United 
States,  and  on  which  mails  of  the  United  States  will  at  all  times 
be  transported ;  and  in  order  to  aid  in  the  construction  of  said 
railroad  made  like  grants  to  the  states  of  Alabama  and  Mississippi, 
respectively,  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  from  the  city  of  Mobile  to  a  point  at  or  near  the  mouth 
of  the  Ohio  river ;  also  by  reference  to  an  act  of  February  10th, 
1850,  of  the  state  of  Illinois,  chartering  the  complainant  under  the 
name  of  the  Illinois  Central  Railroad  Company,  and  ceding  to  it 
the  rights  and  lands  granted  to  the  state  by  the  said  act  of  Con- 
gress for  the  purpose  of  constructing  and  maintaining  within  the 
state  such  trunk  lines    and   branches,    describing   the    southern 
terminus  as  a  point  at  the  city  of  Cairo ;  and  by  reference  to  an 
act  of  Congress  of  June  15,  1866  (14  Stat.  66),  entitled  *An  act 
to  facilitate    commercial,    postal,    and    military    communication 
among  the  several  states' ;  and  also  by  reference  to  the  acts  of 
Congress  of  December  17,  1872  (17  Stat.  398,  c.  4),  and  of  Feb- 
ruary 14,  1883  (22  Stat.  414,  c.  44).    That  heretofore  the  com- 
plainant leased  from  the  Chicago,  St.  Louis  &  New  Orleans  Rail- 
road Company  a  line  of  railroad  extending  from  the  south  bank 
of  the  Ohio  river  opposite  Cairo  southward  through  the  states  of 
Kentucky,  Tennessee,  Mississippi,  and  Louisiana  to  the  city  of 
New  Orleans,  which  said  railroad  had  been  previously  formed  by 
consolidations  authorized  by  act  of  the  Legislature  of  the  several 
states  mentioned,  thus  forming  the  line  of  interstate  railroad  here- 
tofore mentioned.    That,  owing  to  the  exigencies  of  its  interstate 
business  and  the  requirements  of  modern  commerce    and    pas- 
senger transportation,  as  well  as  the    freight   and    the    United 
States  mail,  it  has  been  from  time  to  time  required  to  shorten  its 
schedules,  and  to  maintain  and  operate  certain  fast  through  trains 
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intended  primarily  and  chiefly  for  the  interstate  transportation 
and  interstate  commerce.  That  two  of  its  said  trains  doing  its 
interstate  business  are  two  south-bound  trains,  one  designated  as 
train  *No.  1/  and  one  as  train  *No.  3';  No.  1  being  commonly 
known  as  the  *Fast  Mail/  and  No.  3  as  the  'New  Orleans  and  Chi- 
cago Limited/  That  these  two  trains  are  run  expressly  for  the 
purpose,  as  aforesaid,  of  carrying  on  an  interstate  business  and 
for  the  transportation  of  the  United  States  mail.  That  these  two 
trains  are  run  under  special  schedules  for  the  purpose  and  of 
necessity  to  make  close  connections  with  other  through  trunk 
lines  or  railroad  doing  an  interstate  business  connecting  with 
complainant's  line  of  railroad  at  New  Orleans,  in  the  state  of 
Louisiana,  and  at  Chicago,  in  the  state  of  Illinois,  and  at  various 
intermediate  points.  That  in  order  to  maintain  the  necessary 
schedules  for  the  operation  of  these  interstate  trains  it  is  impos- 
sible and  wholly  impracticable  to  stop  at  all  stations,  and,  further, 
that  these  said  trains,  being  south-bound  trains,  only  stop  regu- 
larly at  junction  points  and  all  such  points  of  importance  in  the 
state  of  Mississippi  which  are  necessary  and  which  justify  said 
stops.  That  these  trains  each  carry,  in  addition  to  interstate  pas- 
sengers and  freights  in  the  shape  of  express  matter,  the  United 
States  mail  under  a  contract  with  the  government  of  the  United 
States,  and  that  by  virtue  of  this  contract  for  carrying  the  United 
States  mail  complainant  is  compelled  to  maintain  certain  sched- 
ules in  order  to  make  certain  and  close  connections  with  other 
important  interstate  lines,  principally  transcontinental  lines  and 
lines  of  railroad  extending  out  of  the  United  States.  That  in  ad- 
dition to  the  said  fast  through  trains,  it  maintains  certain  other 
trains,  which  afford  ample  and  all  necessary  and  reasonable  ac- 
commodations for  all  stations  along  its  line.  That  the  town  of 
Magnolia  is  a  town  situated  on  the  complainant's  line  in  the  state 
of  Mississippi  98  miles  north  of  the  city  of  New  Orleans,  and  is 
a  place  of  about  twelve  hundred  inhabitants,  as  shown  by  the  re- 
cent census  of  the  United  States.  That  the  following  passenger 
trains  south  bound  daily  leave  the  town  of  Magnolia  for  the  city 
of  New  Orleans,  to  wit:  South:  No.  5  leaves  Magnolia  5:15 
a.  m.,  arrives  N.  O.  7:50  a.  m. ;  No.  31  leaves  Magnolia  6:00  a. 
m.,  arrives  N.  O.  9 :3S  a.  m. ;  No.  23  leaves  Magnolia  6 :56  p.  m., 
arrives  N.  O.  10 :20  p.  m.  That  No.  1  passes  Magnolia  8 :45  a. 
m.,  arrives  N.  O.  11 :2S  a.  m. ;  No.  3  passes  Magnolia  5 :20  p.  m., 
arrives  N.  O.  7:55  p.  m.  That  compliance  with  said  order  will 
delay  said  trains  Nos.  1  and  3,  and  imperil  the  ability  of  the  com- 
plainants to  comply  with  its  contract  with  the  United  States 
mails,  and  embarrass  its  interstate  traffic.  That  the  said  trains 
Nos.  1  and  3  make  close  connections  with  other  lines  of  rail- 
roads at  the  cit\'  of  New  Orleans,  and  that  the  schedules  which 
are  adopted  for  that  purpose,  and  which  are  now  maintained,  are 
about  as  fast  as  can  now  be  maintained  under  the  present  condi- 
tion of  complainant's  roadbed  and  equipment.  That  under  the 
contracts  with  the  United  States  government  for  the  carrying  of 
nuil  it  is  subject  to  a  penalty  for  failure  to  make  connections  with 
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Other  lines  of  railroad  to  which  the  mails  are  to  ^  J/^Jlf  J?^ 
further  transportation.    That  on  the  21st  day  of  Apnl,  1903,  the 
Mississippi  Railroad  Commission  promulgated  an  order  requir- 
ing trains  Nos.  1  and  3  to  stop  on  flags  at  the  said  town  of  Mag- 
nolia    That  in  the  issuance  of  this  order  the  said  Railroad  Com- 
mission of  the  State  of  Mississippi  were  acting  upon  a  supposed 
authority  conferred  upon  it  by  certain  statutes  of  the  state  of  Mis- 
sissippi giving  to    said    Mississippi    Railroad     Commission    the 
power,  at  its  discretion,  to  cause  all  trains  to  stop  at  all  county  seats 
—Magnolia  being  the  county  seat.    That  your  complainant  pro- 
tested against  the  issuing  of  the  said  order,  and  showed  to  the 
Railroad  Commission  that  it  furnished  to  the  town  of  Magnolia 
all  reasonable  and  necessary  railroad  facilities,  and  that  the  et- 
fect  of  this  order  would  be  to  give  to  the   town   of    Magnolia 
greater  railroad  facilities  than  are  aflForded  by  complainant  to 
any  other  town  in  the  state  of  Mississippi,  including  the  citv  of 
Jackson,  the  capitol  of  the  state,  excepting  only  the  town  of  Mc- 
Comb  City,  which,  being  a  relay  station  on  complainant  s  road,  it 
is  necessary  for  all  trains  to  stop  there  to  change  the  engine,  and 
for  fuel,  water,  etc.    That  the  effect  of  said  order  would  be  to 
give  to  the  town  of  Magnolia  five  daily  trains  to  the  city  of  New 
Orleans  running  within  short  intervals  of  each  other.    That  by 
the  statutory  law  of  the  state  of  Mississippi  it  is  subject  to  the 
penalty  of  $50  for  each  and  every  time  it  fails  to  stop  its  said 
trains   in  obedience  to  the  said  order  of  the  Railroad  Commission 
above  set  forth.    And  that  the  said  complainant  would  be  com- 
pelled to  comply  with  said  order,  or  to  be  subject  to  a  multitude 
of  suits  for  penalties  arising  from  each  and  every  violation  of  said 
order,  and  the  said  defendants  threaten  by  suit  to  enforce  the  ob- 
servance of  said  order.    That  the  order  of  the  Railroad  Commis- 
sion of  the  State  of  Mississippi  is  a  direct  burden  upon  interstate 
commerce,  and  therefore  a  violation  of  and  conflict  with  section 
8  of  article  1  of  the  Constitution  of  the  United  States,  which  pro- 
vides that  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states ;  and,  further,  that 
said  order  is  a  direct  and    unnecessary    interference    with    the 
speedy  carriage  of  the  mails  of  the  United  States."    The  bill  con- 
cludes with  a  prayer  for  a  temporary  restraining  order,  a  decree 
vacating  the  commission's  order,  for  a  permanent  injunction,  and 

for  general  relief. 

On  the  hearing  the  court  granted  a  temporary  injunction  as 
prayed  for.  The  defendants  answered  the  bill,  denying  that  Mag- 
nolia has  adequate  accommodations  for  travel  south,  that  the 
order  is  unreasonable,  that  it  would  embarrass  complainant's  inter- 
state business  or  its  mail  contracts,  that  the  order  is  a  direct  bur- 
den on  interstate  commerce  or  an  unnecessary  interference  with 
the  carriage  of  the  mails.  The  answer  also  alleges  that  the  Rail- 
road Commission  is  a  legally  constituted  tribunal,  with  full  su- 
pervising jurisdiction  of  railroads ;  and  that  the  order  of  the  com- 
mission was  legally  made,  and  is  valid  and  enforceable.  And  it 
is  further  alleged  that  this  suit  is  one  against  the  state,  contrary 
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to  the  eleventh  amendment ;  that  the  Circuit  Court  has  no  jurisdic- 
tion to  restrain  orders  of  the  commission ;  and  that  the  injunction 
should  be  disallowed  on  the  pleadings  and  proofs. 

The  complainant  offered  the  evidence  of  two  witnesses,  by 
whom  was  proved  the  allegations  of  the  bill  as  to  the  trains  Nos. 
1  and  3 ;  that  both  trains  were  made  up  in  Chicago,  and  run  to 
New  Orleans  for  the  main  purpose  of  carrying  through  passen- 
gers and  the  United  States  mail ;  that  these  trains  made  close  con- 
nection with  other  lines  of  railway  along  the  route,  and  with  the 
Southern  Pacific  and  other  roads  at  New  Orleans;  that  both 
were  fast  mail  trains — as  fast  as  they  could  be  safely  made ;  that 
it  was  necessary  that  they  should  be  run  as  fast  as  possible  to 
comply  with  contracts  with  the  government  to  carry  the  mail, 
and  to  compete  with  other  lines  as  carriers  of  passengers;  that 
these  trains  stopped  only  at  junction  points  and  important  places 
where  there  was  considerable  travel,  and  at  least  every  50  miles 
to  get  water  for  the  engines.  One  witness  said:  "If  we  stopped 
our  through  trains  at  all  stations  between  Jackson,  Miss.,  and 
Xew  Orleans,  of  the  size  of  Magnolia,  we  would  make  local  trains 
of  them.  We  would  not  only  lose  passenger  business,  but  we 
would  lose  the  mail  contracts,  and  hurt  the  towns  and  country, 
too.  If  there  were  no  through  service,  the  people  would  go  to 
the  other  lines,  to  our  competitors,  and  avoid  the  road."  It  was 
shown  that  Magnolia  was  served  by  three  passenger  trains  go- 
ing south  daily  tiiat  left  there  and  arrived  in  New  Orleans  air  the 
times  stated  in  the  bill.  The  defendants  examined  three  wit- 
nesses, by  whom  it  was  proved  that  trains  1  and  3  do  not  stop  at 
Magnolia ;  that  the  accommodations  on  the  three  passenger  trains 
that  stop  there  daily  were  not  good ;  that  these  trains  were 
crowded  by  local  travel,  "workmen,  dagos,'*  and  others ;  that  the 
trains  were  not  fast ;  that  they  stopped  at  all,  or  nearly  all,  sta- 
tions ;  that  they  did  not  leave  Magnolia  at  times  convenient  to  the 
citizens,  nor  did  they  arrive  at  New  Orleans  at  times  as  con- 
venient as  Nos.  1  and  3.  The  three  witnesses  testified  to  many 
circumstances  showing  the  difficulty  of  getting  tickets  for  through 
travel  and  getting  baggage  checked  at  Magnolia ;  that  Magnolia 
has  about  1,200  inhabitants,  and  "ships  between  11,000  and  14,000 
bales  of  cotton"  and  5,000  to  6,000  tons  of  seed,  and  is  a  thriving 
and  prosperous  town,  where  there  is  niuch  travel.  It  does  not  ap- 
pear from  the  evidence  that  the  trains  that  stop  there  going  south 
are  not  sufficient  for  the  travel,  but  the  objection  or  complaint 
shown  by  the  proof  is  that  the  trains  are  not  well  equipped,  and 
that  they  leave  at  inconvenient  times.  For  example,  one  witness 
said,  "If  a  fellow  is  accustomed  to  getting  up  at  seven,  he  didn't 
like  to  get  up  at  five."  Another  said,  when  asked  to  give  his  rea- 
sons for  wanting  Nos.  1  and  3  to  be  required  to  stop:  "In  the 
winter  season,  especially,  I  am  very  busy,  and  always  like  to 
make  as  much  time  as  possible.  I  do  it  on  account  of  business 
and  for  the  comfort  there  is  in  the  travel.  Thev  are  better  trains 
than  any  other,  and  I  think  my  business  would  be  facilitated,  and 
I  think  it  would  be  to  the  general  interest  of  the  town  to  have 
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them  stop."    There  was  no  important  conflict  in  the  evidence  on 
material  points. 

The  court  held  the  plaintiff  not  entitled  to  relief,  dissolved  the 
preliminary  injunction,  and  dismissed  the  bill.  The  complainant 
brings  the  case  here  by  appeal,  and  assigned  that  the  court  erred 
in  dismissing  the  bill. 

Bdzvard  Mayes  (/.  M.  Dickinson,  on  the  brief),  for  appellant. 

Marcelhis  Green  {William  Williams,  Atty.  Gen.,  /.  A''.  Flozc- 
ers,  Asst.  Atty.  Gen.,  and  Garner  Wynn  Green,  on  the  brief),  for 
appellees. 

Before  Pardee,  McCormick,  and  Shelby,  Circuit  Judges. 

Shelby,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  delivered  the  opinion  of  the  court. 

We  are  met  at  the  threshold  of  the  case  with  the  proposition 
that  this  suit  is  forbidden  by  the  eleventh  amendment;  that  it  is, 
in  effect,  a  suit  against  a  state  by  a  citizen  of  another  state.  The 
Constitution,  with  its  amendments,  is  construed  as  one  instru- 
ment, and  the  eleventh  amendment  cannot  be  applied  to  nullify 
the  power  conferred  on  Congress  to  regelate  commerce  among- 
the  several  states.  It  is  not  a  barrier  to  judicial  investigation  to 
ascertain  whether  other  provisions  of  the  Constitution  have  been 
disregarded  by  state  action.  Prout  v,  Starr,  188  U.  S.  537,  2J 
Sup.  Ct.  398,  47  L.  Ed.  584 ;  Reagan  v.  Farmers'  L.  &  T.  Co.,  154 
U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  Fargo  v.  Hart,  195 
U.  S.  490,  24  Sup.  Ct.  498,  4S  L.  Ed.  761. 

It  is  also  alleged  in  the  answer  that  this  court  has  no  jurisdic- 
tion to  enjoin  the  defendants,  because  of  section  720  of  the  Re- 
vised Statutes  fU.  S.  Comp.  St.  1901,  p.  581],  which  provides 
that  "the  writ  of  injunction  shall  not  be  granted  by  any  court  of 
the  United  States  to  stay  proceedings  in  any  court  of  a  state." 
The  Railroad  Commission  is  not  a  court  within  the  meaning  of 
section  720.  It  has  been  held  by  the  Supreme  Court  of  Mississippi 
that  the  Railroad  Commission  of  that  state  is  only  an  administra- 
tive agency,  which  exercises  quasi  judicial  powers,  and  its  find- 
ings are  only  "prima  facie  evidence  that  such  decision  was  right 
and  proper."  W.  U.  T.  Co.  v.  Miss.  R.  R.  Commission,  74  Miss. 
80,  92,  21  South.  15. 

The  main  question  in  the  case  relates  to  the  validity  of  the  or- 
der made  by  the  Railroad  Commission  requiring  the  fast  mail 
trains  from  Chicago  to  New  Orleans  to  stop  at  Magnolia.  In 
Cleveland,  etc.,  Ry.  v.  Illinois,  177  U.  S.  514,  20  Sup.  Ct.  722,  44 
L.  Ed.  868,  the  Supreme.  Court  has  collated  and  briefly  com- 
mented on  the  cases  showing  the  police  power  of  the  state  over 
the  vehicles  of  interstate  commerce.  The  cases  are  quoted  where 
state  action  is  held  valid  which  restricts  and  regulates  common 
carriers,  because  "in  none  of  these  cases  was  it  thought  that  the 
regulations  were  unreasonable,  or  operated  in  any  just  sense  as 
a  restriction  upon  interstate  commerce."  And  another  series  of 
cases  is  quoted,  in  which  the  Supreme  Court  felt  itself  constrained 
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to  hold  state  statutes  invalid  as  in  conflict  with  the  authority  con- 
ferred on  Congress  to  regelate  commerce  among    the    several 
states.     These  decisions  show  that,  while  the  court  fully  recog- 
nizes the  police  power  of  the  state  as  applicable  to  railroads,  no 
unnecessary  interference  by  state  action  with  commerce  among 
the  states  is  permitted,  and  the  paramount  power  of  Congress  is 
always  kept  in  mind.    The  point  decided  in  that  case  (Cleveland, 
etc.,  Ry.  r.  Illinois,  supra)  is  that  a  state  statute  which  required 
all  regular  passenger  trains  to  stop  at  county  seats  was  invalid  as 
applied  to  an  express  train  intended  only  for  through  passengers 
from  St.  Louis  to  New  York,  it  appearing  that  the  defendant 
company  furnished  four    regular    passenger    trains    daily    that 
stopped  at  all  county  seats,  and  that  they  were  sufficient  to  accom- 
modate the  travel.    This  case  would  unquestionably  be  control- 
ling in  the  case  at  bar  if  the  three  passenger  trains  which  stop  at 
Mag^nolia  going  south  are  found  to  be  sufficient  on  the  evidence. 
As  the  Railroad  Commission  and  the  Circuit  Court  have  made 
orders  which  indicate  that  they  are  not  sufficient,  and  that  the 
town  of  Magnolia  should  have  five  daily  trains  going  south,  we 
think  it  well  to  examine  other  questions. 

The  two  sections  of  the  Mississippi  Code  which  we  have  quoted 
in  the  statement  confer  power  on  the  Railroad  Commission  to  ( 1 ) 
require  all  passenger  trains  to  stop  for  passengers  at  all  county 
seats ;  (2)  to  stop  such  of  the  passenger  and  freight  trains  at  any 
depot  as  the  business  and  public  convenience  shall  require;  (3) 
to  stop  trains  for  passengers  to  get  on  and  off  in  a  city  at  any 
place  other  than  the  depot,  where  it  is  for  the  convenience  of  the 
traveling  public.  In  Cleveland,  etc.,  Ry.  Co.  z\  Illinois,  supra, 
the  state  statute  in  question  only  required  the  trains  to  stop  at 
"county  seats,"  and  Mr.  Justice  Brown  observed : 

*'If  such  passenger  trains  may  be  compelled  to  stop  at  county 
seats,  it  is  difficult  to  see  why  the  Legislature  may  not  compel 
them  to  stop  at  every  station — a  requirement  which  would  be 
practically  destnictive  of  through  travel  where  there  were  com- 
peting lines  unhampered  by  such  regulations." 

It  is  clear  that  the  Mississippi  statutes  may  be  so  applied  as  to 
present  the  case  suggested  by  this  observation.  If  these  statutes 
are  valid  when  applied  to  trains  made  up  and  scheduled  for  rapid 
interstate  travel,  then  a  state  Legislature  has  the  power  to  pro- 
hibit such  travel  altogether.  The  exercise  of  the  full  power  con- 
ferred by  these  statutes  would  paralyze  the  interstate  road  for  the 
purposes  of  rapid  travel  from  one  end  to  the  other,  for  it  would 
be  of  no  use  to  go  fast  in  one  state  if  delayed  in  another. 

The  Supreme  Court,  in  the  case  just  cited,  repeats  what  it  had 
theretofore  held,  that  railways  are  bound  primarily  and  ade- 
quately to  provide  for  the  accommodation  of  those  to  whom  they 
are  directly  tributary,  and  who  have  granted  to  them  their  fran- 
chise, and  contributed  to  their  construction.  The  state  unques- 
tionably has  ample  power  to  require  the  complainant  company  to 
furnish  adequate  facilities  and  accommodations  to  the  town  of 
Magnolia.    The  citizens  of  Magnolia  have  not  asked  for  such  re- 
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lief  as  could  be  granted  them  without  interfering  with  the  rights 
of  others.  They  ask  only  to  have  trains  Nos.  1  and  3  to  stop. 
These  trains  were  designed  and  scheduled  for  through  travel,  and 
to  comply  with  government  contracts  to  carry  the  mails  from 
Chicago  to  New  Orleans.  If  the  statutes  may  be  applied  to  stop 
through  trains  at  Magnolia,  they  may  be  stopped  at  all  stations  in 
Mississippi.  To  require  these  trains  to  stop  at  all  at  Magnolia 
seems  unnecessary  and  unreasonable.  If  the  accommodations  af- 
forded are  not  adequate,  why  single  out  the  through  mail  trains, 
and  seek  to  convert  them  into  local  trains  ?  Why  not,  under  ex- 
isting statutes,  or  statutes  to  be  enacted,  exert  the  police  power 
of  the  state  to  improve  the  service  by  having  better  equipments  on 
the  three  passenger  trains  now  in  use  from  Magnolia,  and,  if  they 
are  insufficient,  by  requiring  other  trains?  The  citzens  of  Mag- 
nolia are  entitled  to  sufficient  accommodations,  and  the  state  has 
the  power  to  enforce  the  right ;  but  when  such  right  can  be  en- 
forced otherwise  it  is  unreasonable  to  do  so  by  interfering  with 
the  rights  of  others  equally  entitled  to  the  protection  of  the  law. 

We  are  of  opinion  that  the  order  of  the  Railroad  Commission 
is  invalid,  and  that  the  complainant  is  entitled  to  relief.  The  de- 
cree of  the  Circuit  Court  is  reversed,  and  the  case  remanded,  with 
instructions  to  enter  a  decree  for  the  complainant. 


Patterson  v.  San  Francisco  &  S.  M.  Electric  Ry.  Co. 

(Supreme  Court  of  •California,  June  20,  1905.) 

[81  Pac.  Rep.  531.] 

Appeal — Conclusivenegg  of  Verdict. — Verdict  of  the  jury,  supported 
by  conflicting  evidence,  will  not  be  disturbed  on  appeal. 

Carriers — Injury  to  Passengers — Evidence — Rebuttal. — ^Where,  in  an 
action  against  a  sti'eet  railroad  company  for  injuries  alleged  to  have 
resulted  from  the  emission  of  flashes  of  flame  from  the  electrical  ap- 
paratus of  the  car  on  which  plaintiff  was  a  passenger,  evidence  was 
admitted  as  to  the  extent  of  the  flashes  and  the  resulting  explosions, 
on  plaintiff's  theory  that  he  was  blown  from  the  car  by  the  explo- 
sions, or  that  they  were  of  such  magnitude  he  was  justified  in  jump- 
ing from  the  car  to  escape,  further  evidence  on  behalf  of  plaintiil  as 
to  the  extent  of  the  flashes  and  explosions  was  not  admissible  in  re- 
buttal. 

Same — Presumption  of  Negligence — Burden  of  Proof.* — In  an  ac- 
tion against  a  carrier  for  injuries  to  a  passenger,  which  were  received 
under  circumstances  giving  rise  to  a  presumption  of  negligence,  it  is 

♦For  the  authorities  in  this  series  on  the  subject  of  presumption 
of  negligence  and  burden  of  proving  negligence  in  actions  for  injuries 
to  passengers,  see  foot-notes  appended  to  Redmon  v.  Metropolitan 
St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  248; 
foot-notes  appended  to  Lincoln  Traction  Co.  v.  Webb  (Neb.),  14  R. 
R.  R.  369,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  369;  foot-notes  appended  to 
Rowdin  v.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  672;  Jones  v.  United  Rys.  &  Elec.  Co.  (Md.),  13  R.  R, 
R.  631,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  631;  Cheetham  v.  Union  R.  Co. 
(R.  I.),  13  R.  R.  R.  292,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  292. 
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nevertheless  proper  to  charge  that  the  burden  of  proof  is  upon 
plaintiff. 

Same — Preponderance  of  Evidence. — In  an  action  against  a  carrier 
for  injuries  to  a  passenger,  received  under  circumstances  giving  rise 
to  a  presumption  of  negligence,  defendant  is  entitled  to  a  verdict  if  it 
produces  sufficient  evidence  to  balance  the  presumption  without  over- 
coining  it  by  the  preponderance  of  the  evidence. 

New  Triad — Newly  Discovered  Evidence. — Newly  discovered  evi- 
dence which  is  merely  cumulative  is  not  sufficient  ground  for  new 
trial. 

Department  2.  Appeal  from  Superior  Court,  City  and  County 
cf  San  Francisco;  John  Hunt,  Judge. 

Action  by  G.  W.  H.  Patterson  against  the  San  Francisco  & 
San  Mateo  Electric  Railway  Company.  From  a  judgment  for 
defendant,  and  from  an  order  denying  a  motion  for  new  trial, 
plaintiff  appeals.    Affirmed. 

William  /.  Herrin,  for  appellant. 

A.  A.  Moore  and  Peter  F,  Dunne,  for  respondent. 

• 

LoRiGAX,  J.  In  this  action  plaintiff  sought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  through  the 
negligence  of  defendant.  A  verdict  was  returned  in  favor  of  de- 
fendant, and  plaintiff  appeals  from  the  judgment,  and  an  order 
denying  his  motion  for  a  new  trial. 

1.  On  March  12,  1901,  about  midnight,  plaintiff  and  his  wife 
took  passage  on  one  of  the  cars  of  defendant,  at  the  corner  of 
Fourteenth  and  Valencia  streets,  in  the  city  of  San  Francisco,  for 
their  home  on  Thirtieth  street  in  said  city.    The  car  turned  into 
Guerrero  street,  and  as  it  approached  Twenty-Second  street  the 
motorman  threw  off  the  current  to  pass  an  overhead  division  of 
the  trollev  line,  when  flames  flashed  noisily  out  of  the  front  con- 
troller  of  the  iron  incasement  in  electric  cars,  to  which  the  motor- 
man  affixes  the  speed  lever.    When  this  occurred,  the  motorman 
immediately  turned  and  motioned  to  the  conductor  at  the  rear  end 
of  the  car  to  disconnect  the  "overhead"  or  current  running  from 
the  first  controller  to  the  rear  one,  and  this  the  conductor  forth- 
with did  at  a  point  next  to  the  roof  of  the  car  and  close  to  the  rear 
end.    This  disconnecting  likewise  caused  a  flame  or  flash,  accom- 
panied also  with  a  noise.    The  evidence  is  conflicting  as  to  the  ex- 
tent of  the  flames  or  flashes  which  proceeded  from  the  front  con- 
troller, and  the  disconnecting  of  the  current  at  the  rear  of  the 
car,  and  the  degree  of  the  noise  accompanying  them.    There  was 
some  evidence  that  the  flames  or  flashes  were  extensive,  and  the 
noises  accompanying  them  very  loud,  amounting  to  reports  or 
explosions.    On  the  other  hand,  there  was  evidence  to  the  effect 
that  the  flame  from  the  front  controller  flashed  eight  or  ten  inches 
liifi:h,  accompanied  by  but  a  slight  noise,  and  that  the  effect  of  dis- 
connecting the  overhead  current  on  the  rear  platform  occasioned 
but  a  slight  flash  and  a  slight  sizzling,  or  sputtering  -noise,  char- 
acteristic of  arc  lights  or  short  electrical  disconnections.     How- 
ever, when  the  flash  from  the  front  controller  took  place,  plain- 
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tiff  immediately  jumped  from  his  seat  and  rushed  out  towards  the 
rear  platform.  What  next  took  place  is  again  a  matter  of  dispute 
under  the  evidence.  Plaintiff  testified  that  as  he  reached  the  rear 
platform  the  flash  from  the  overhead  disconnection  occurred,  ac- 
companied by  a  loud  report ;  that  it  appeared  to  him  that  the  whole 
of  the  rear  end  of  the  car  was  on  fire ;  that  the  flash  completely 
blinded  him,  which  was  the  last  he  remembered,  except  that  he 
felt  a  peculiar  sensation  as  of  flying  through  the  air ;  that  he  knew 
nothing  more  until  he  found  himself  over  against  a  curb  on  the 
street  with  his  leg  broken.  Opposed  to  plaintiff's  claim  in  this 
particular  was  evidence  tending  to  show,  as  before  stated,  the 
slight  character  of  the  flash  from  the  controller  and  in  disconnect- 
ing the  overhead  current  on  the  rear  platform,  and  the  slight 
noises  accompanying  both,  together  with  evidence  that  plaintiff 
not  only  was  not  blown  off  the  car  by  force  of  an  explosion,  as 
his  testimony  would  indicate,  but  that  he  rushed  out  of  the  car 
and  immediately  jumped  from  it ;  that  he  so  stated  when  persons 
went  to  his  assistance,  and  further  declared  that  it  was  foolish 
for  him  to  have  jumped  at  all.  The  evidence  further  show'edthat 
there  were  five  other  persons  besides  plaintiff,  including  his  wife, 
all  seated  inside  the  car,  none  of  whom  were  hurt,  and  all  of  whom 
remained  on  the  car  until  it  stopped.  Evidence  was  also  intro- 
duced on  the  part  of  defendant  to  show  that  the  controllers  upon 
the  car  had  been  examined  some  three  days  before  the  accident, 
and  were  then  in  perfectly  good  order  and  condition.  We  state 
this  evidence,  and  refer  to  the  conflict  in  it,  not  only  for  the  pur- 
pose of  giving  the  general  facts,  but  also  in  view  of  the  claim  of 
appellant  that  the  verdict  of  the  jury  was  not  sustained  by  the 
evidence.  The  claim  of  defendant  beifore  the  jury,  under  the  evi- 
dence, was  twofold:  First,  that  the  flashes,  with  their  accom- 
panying noises,  be  the  character  of  them  what  they  may,  happened 
without  any  negligence  on  the  part  of  defendant;  and,  second, 
that  they  were  so  slight  and  unimportant  that  the  plaintiff,  by 
reason  of  them,  was  not  placed  in  any  situation  of  peril,  real  or 
apparent,  which  would  justify  an  ordinarily  reasonable  man,  or 
a  man  of  average  prudence,  in  pursuing  the  course  which  he  did. 
By  rendering  a  verdict  for  defendant  the  jury  necessarily  found, 
from  the  evidence,  in  favor  of  defendant  on  one  or  both  of  these 
propositions.  As  the  evidence  was  conflicting  on  the  material 
points  in  issue,  it  was  for  the  jury  to  detennine  what  credit  should 
be  given  to  it.  They  determined  that  the  evidence  in  support  of 
respondent's  position  was  the  more  convincing,  and,  as  that  was 
sufficient  to  support  their  verdict,  we  cannot  disturb  it. 

2.  It  is  claimed  that  the  court  erred  in  refusing  to  permit  ap- 
pellant to  inquire  of  certain  witnesses,  called  by  him  in  rebuttal, 
as  to  the  extent  of  the  flashes,  and  the  extent  of  what  was  claimed 
by  appellant  to  have  been  the  accompanying  explosions.  This  the 
court  refused,  on  objection  of  respondent,  to  permit,  as  not  being 
rebuttal  evidence,  and  we  think  the  ruling  was  correct.  These 
matters  were  gone  into  fully  by  appellant  in  presentation  of  his 
main  case.     In  fact,  it  is  quite  apparent  that  the  theories  of  the 
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appellant  upon  which  he  soug^ht  to  recover  were  that  either  he 
was  hurled  off  the  car  by  force  of  an  explosion  on  the  rear  plat- 
form, or  that  the  flashes  and  explosions  were  of  such  extent  and 
magnitude  that,  as  a  reasonable  man,  he  was  warranted  in  ap- 
prehending danger  and  taking  the  course  he  did  to  escape  it.  On 
these  theories  he  went  fully  into  the  matter  of  the  flashes  and  ex- 
plosions in  presenting  his  main  case,  and,  if  he  had  any  additional 
testimony  on  those  points,  then  was  the  time  to  have  presented  it. 
While  it  was  within  the  discretion  of  the  court  to  allow,  for  good 
cause  shown,  the  admission  of  evidence  in  rebuttal  which  should 
have  been  introduced  in  presenting  the  main  case,  still  there  was 
no  reason  suggested  why  this  evidence  was  not  presented  at  that 
time,  and  so  it  was  properly  rejected  on  rebuttal. 

3.  Complaint  is  made  that  the  court  erred  in  many  of  the  in- 
structions which  it  gave  to  the  jury,  and  in  its  refusal  to  g^ve  cer- 
tain instructions  requested  by  appellant.     It  will  be  unnecessary 
to  set  forth  the  requested  instructions  which  it  is  claimed  should 
have  been  given.    We  are  satisfied  that  the  court  committed  no 
error  in  refusing  them.     They  consist  of  two  instructions  with 
reference  to  the  degree  of  care  to  be  exercised  by  a  common  car- 
rier of  passengers,  and  one  relative  to  the  rule  of  law  under  which 
the  conduct  of  a  party  when  placed  in  a  position  of  peril  is  to  be 
measured.    Without  discussing  the  objections  urged  against  these 
instructions — ^that  they  did  not  completely  state  the  law,  save  the 
one  which  was  a  verbatim  copy  of  section  2100  of  the  Civil  Code 
— a  careful  consideration  of  all  the  instructions  which  were  given 
by  the  court  shows  that  the  jury  were  clearly  and  fully  instructed 
on  both  these  subjects.    As  to  the  instructions  which  were  given 
and  are  challenged,  the  court  instructed  the  jury :    "In  this  case 
the  plaintiff,  George  W.  H.  Patterson,  claims  to  have  received 
personal  injuries  through  the  negligence  of  the  railroad  company 
defendant.     The  plaintiff  assigns  the  defendant's  negligence  as 
the  cause  of  his  alleged  injuries.    The  law  requires  that  he  prove 
such  negligence.    As  the  plaintiff,  he  has  the  affirmative  of  that 
issue.    Unless  the  plaintiff  makes  this  proof,  and  shows  negli- 
gence on  the  part  of  defendant,  by  a  preponderance  of  the  whole 
evidence,  he  cannot  recover  herein,  and  your  verdict  must  be  for 
the  defendant."    And  again :    "I  instruct  you,  as  matter  of  law, 
that  any  presumption  of  defective  condition,  arising  from  any 
flashing,  smoking,  or  report  of  any  machinery  or  appliances  of 
defendant  in  this  case,  need  not  be  overcome  by  the  railroad  com- 
pany by  any  preponderance  of  the  evidence.    If  the  railroad  com- 
pany introduces  sufficient  evidence  simply  to  balance  such  a  pre- 
sumption, without  overcoming  it  by  a  preponderance  of  evidence, 
the  presumption  is  overcome."    It  is  claimed  that  that  portion  of 
the  first  of  these  instructions  which  states  that  the  plaintiff  has  the 
affirmative  of  the  issue  was  erroneous,  the  argument  of  plaintiff 
being  that,  having  proven  he  was  a  passenger  on  the  car,  that  the 
explosions  and  flashings  of  the  controllers  took  place,  and  that 
he  was  injured,  he  established  a  prima  facie  case,  which  cast  the 
burden  of  proof  upon  defendant  to  show,  in  order  to  absolve  itself 
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from  liability,  that  the  injury  was  the  result  of  unavoidable  ac- 
cident, or  one  which  the  utmost  care  and  foresight  on  the  part  of 
the  defendant  could  not  have  prevented — ^that  to  this  extent  the 
affirmative  was  on  the  defendant.  This  contention,  however,  does 
not  make  the  proper  distinction  between  the  weight  of  evidence 
and  the  burden  of  proof,  applied  in  its  strict  sense  as  used  in  the 
instruction.  Plaintiff  charged  negligence,  and  made  out  a  prima 
facie  case  by  the  aid  of  a  presumption.  The  burden  was  then 
cast  on  defendant  to  show  by  the  weight  of  evidence  that  it  was 
not  negligent,  or  to  overcome  the  presumption.  But  because  it 
was  necessary,  by  reason  of  this  presumption,  for  the  defendant 
to  meet  or  overcome  it,  did  not  shift  the  burden  of  proof,  in  its 
strict  sense,  from  the  plaintiff  to  defendant.  When  the  evidence 
was  all  in,  the  burden  of  proof  on  the  question  of  negligence  re- 
mained with  the  party  who  originally  took  it — the  plaintiflF.  Un- 
der the  pleadings  he  had  the  affirmative  of  that  issue ;  he  allied 
negligence,  and  the  law  cast  on  him  the  obligation  of  proving  it 
by  a  preponderance  of  evidence.  In  a  strict  sense  this  burden  of 
proof  never  shifted.  But  this  whole  proposition  is,  adversely  to 
plaintiff's  contention,  and  in  support  of  the  instruction,  clearlv 
and  fully  discussed  in  Scott  v.  Wood,  81  Cal.  398,  22  Pac.  871. 
and  nothing  that  we  could  further  say  here  would  make  the  mat- 
ter clearer  than  it  is  stated  there.  The  rule  laid  down  in  Scott  v. 
Wood,  as  to  the  affirmative  of  the  issue  being  on  the  plaintiff,  as 
stated  in  .the  instruction,  has  been  subsequently  approved  as  ap- 
plicable to  actions  for  damages,  where,  as  in  the  case  at  bar,  a 
presumption  of  negligence  arises.  Osgood  v,  Los  Angeles  Rv. 
Co.,  137  Cal.  280,  70  N.  E.  169,  92  Am.  St.  Rep.  171. 

Exception  is  also  taken  to  the  latter  part  of  the  second  instruc- 
tion quoted  above,  where  the  jury  were  told  that  if  the  defendant 
introduced  sufficient  evidence  to  balance  the  presumption  arising 
in  favor  of  plaintiff  from  the  proof  of  a  prima  facie  case,  with- 
out overcoming  such  presumption  with  a  preponderance  of  evi- 
dence, the  presumption  was  overcome.  It  is  claimed  by  appellant 
that  this  presumption  can  only  be  overcome  by  a  preponderance 
of  the  evidence.  But  this  cannot  be  so.  Before  a  plaintiff  is  en- 
titled to  recover  in  any  action,  he  must  have  a  preponderance  of 
evidence  in  his  favor.  If  the  evidence  offered  on  the  part  of  a  de- 
fendant leaves  the  weight  of  evidence  in  a  case  equally  balanced, 
there  cannot  exist  that  preponderance  of  evidence  in  plaintiff's 
favor  which  the  law  requires  shall  exist  in  order  to  warrant  a 
recovery.  To  say  that  the  plaintiff  can  recover  when  the  weight 
of  the  evidence  is  equally  balanced,  and  there  has  been  no  pre- 
ponderance on  either  side,  is  to  say  that  the  plaintiff  can  recover 
without  a  preponderance  of  evidence,  which  is,  of  course,  legally 
impossible. 

The  rule  as  stated  in  the  instruction  under  review  is  sustained 
by  the  reasoning  in  Scott  v.  Wood,  supra,  as  we  understand  that 
case.  And  such  cases  as  are  called  to  our  attention  from  else- 
where support  this  doctrine.  In  Kav  v.  Metropolitan  R.  R.  Co., 
163  N.  Y.  447,  57  N.  E.  751,  plaintiff,  in  a  collision  between  the 
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street  cars  of  defendant,  was  injured,  and  recovered  a  judgment. 
On  the  trial  the  court  instructed  the  jury  that  the  burden  of 
proving  affirmatively  that  it  was  free  from  negligence  was  on  the 
defendant.    That  instruction,  on  appeal,  the  Supreme  Court  held 
to  be  erroneous,  saying  (and  this  decision  also  deals  with  the 
question  of  burden  of  proof  we  have  previously  discussed)  :  "The 
plaintiff,  upon  the  issue  of  negligence,  had  to  meet  the  burden  of 
proof  at  every  stage  of  the  case.    When  a  party  alleges  the  ex- 
istence of  a  fact  as  the  basis  of  a  cause  of  action  or  defense,  the 
burden  is  always  upon  the  party  who  alleges  it  to  establish  it  by 
proof.    The  onus  probandi  is  upon  him  throughout.    In  the  case 
at  bar,  the  plaintiff  made  out  her  cause  of  action  prima  facie  by 
the  aid  of  a  legal  presumption ;  but,  when  the  proof  was  all  in,  the 
burden  of  proof  had  not  shifted,  but  was  still  on  the  plaintiff. 
♦  *  *  If  the  defendant's  proof  operated  to  rebut  the  presumption 
upon  which  the  plaintiff  relied,  or  if  it  left  the  essential  fact  of 
negligence  in  doubt  and  uncertainty,  the  party  who  made  that 
allegation  should  suffer,  and  not  her  adversary.    The  jury  werp 
bound  to  put  the  facts  and  circumstances  proved  by  the  defend- 
ant into  the  scale  against  the  presumption  upon  which  the  plain- 
tiff relied,  and,  in  determining  the  weight  to   be   given   to   the 
former  as  against  the  latter,  they  were  bound  to  apply  the  rule 
that  the  burden  of  proof  was  upon  the  plaintiff.    If,  on  the  whole, 
the  scale  did  not  preponderate  in  favor  of  the  presumption,  and 
against  the  defendant's  proof,  the  plaintiff  had  not  made  out  her 
case,  since  she  failed  to  meet  and  overcome  the  burden  of  proof." 
In  Mex.  Central  R.  R.  Co.  v,  Lauricella,  87  Tex.  277,  28  S.  W. 
277,  47  Am.  St.  Rep.  103,  plaintiff  was  injured,  while  a  passen- 
ger, in  a  derailment.    The  jury  were  instructed  that,  unless  the 
railroad  company  overcame  the  presumption  of  negligence  aris- 
ing from  the  proof  of  derailment,  they  should  find  in  favor  of 
plaintiff.     This  instruction,  on  appeal,  was  held  erroneous,  the 
court  saying:    "Although  the  derailment  of  the  train  may  have 
been  sufficient  to  raise  the  presumption  of  negligence,  yet  it  did 
not  devolve  upon  the  defendant  the  duty  of  showing,  by  evidence 
of  a  preponderating  weight,  that  the  accident  was  not  the  result 
of  negligence.    It  was  entitled  to  a  verdict  if  the  evidence  upon 
the  issue  was  balanced;  that  is,  if  it  preponderated  on  neitiier 
side."    These  are  the  only  instructions  given  by  the  court  and 
challenged  which  we  deem  specially  worth  noticing.    The  other 
instructions  criticised  correctly  state  the  law,    and    present    no 
questions  which  require  particular  discussion. 

4.  One  of  the  grounds  of  the  motion  for  a  new  trial  was  on  ac- 
count of  newly  discovered  evidence.  This  consisted  of  the  testi- 
mony of  two  witnesses,  who  would  testify  solely  upon  the  ques- 
tion of  the  extent  of  the  flashes  and  the  loudness  of  the  reports 
accompanying  them.  This  matter  was  all  gone  into  upon  the 
trial,  so  that  the  newly  discovered  evidence  was  simply  cumula- 
tive. Hence  it  was  not  good  cause  for  a  new  trial.  Reed  z\  Clark, 
47  Gal.  194,  204.    This  disposes  of  all  the  points  made  on  this 
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appeal  which  in  our  judgment  require  consideration,  and,  finding 
no  error  in  the  record  warranting  a  reversal,  the  judgment  and 
order  are  affirmed. 

We  concur.     McFarland,  J.;  Henshaw,  J. 


Shugart  v.  Atlanta,  K.  &  N.  Ry. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  December  1,  1904.) 

[133  Fed.  Rep.  505.] 

Master    and    Servant — Death    of    Servant — ^Railroads — Firemaii — 

Where,  in  an  action  for  the  death  of  a  railway  fireman  by  the  derail- 
ment of  his  engine  while  it  was  running  backward  at  high  speed,  there 
was  evidence  that  the  derailment  occurred  at  a  curve  near  a  stock 
gap,  that  many  of  the  ties  in  the  curve  were  rotten,  which  had  per- 
mitted the  outer  rail  to  sink  one-half  inch  lower  than  the  inner  rail 
when  it  should  have  been  four  inches  higher,  and  that  there  were 
many  low  joints  around  the  curve  which  included  the  cattle  gap,  some 
being  out  of  surface  from  one  to  two  inches,  the  question  of  defend- 
ant's negligence  in  the  preservation  of  the  track  was  for  the  jury. 

Same — Fellow  Servants.* — Since  a  railroad  fireman  and  his  engineer 
are  fellow  servants,  no  recovery  could  be  had  for  the  death  of  such 
fireman  by  the  derailment  of  the  engine,  if  the  same  was  caused  by  the 
fault  of  the  engineer. 

Same — Proximate  Cause — Where,  in  an  action  for  death  of  a  rail- 
road fireman  by  the  derailment  of  the  engine  on  which  he  was  work- 
ing, there  was  evidence  justifying  a  finding  that  the  derailment  would 
not  have  happened  but  for  the  defective  condition  of  the  track, 
whether  such  defective  condition  was  the  proximate  cause  of  the  acci- 
dent was  for  the  jury,  though  the  speed  at  which  the  train  was 
operated,  and  the  fact  that  the  engine  was  being  run  with  the  tender 
in  front,  might  have  been  contributing  causes. 

Same — Contributing  Causes. — Where  a  railroad  fireman  was  killed 
by  the  derailment  of  the  engine  on  which  he  was  working,  directly 
caused  by  a  defect  in  the  track,  the  railroad  company  was  not  excused 
from  liability  on  the  ground  that  the  engineer  was  guilty  of  negli- 
gence contributing  to  the  accident  in  running  the  train  at  an  excessive 
rate  of  speed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Tennessee. 

G,  IV.  Pickle  (/.  IV.  Drumrnond  and  Pickle,  Turner  &  Ken- 
ncrly,  of  counsel),  for  plaintiff  in  error. 

Smith,  Hammond  &  Smith  and  Cornick,  Wright  &  Frantz 
{Alexander  IV.  Smith  and  John  H.  Frants,  of  counsel),  for 
defendant  in  error. 

Before  Lurton,  Severens,  and  Richards,  Cricuit  Judges. 

LuRTON,  Circuit  Judge.  John  S..  Shugart,  a  fireman  in  the 
service  of  the  defendant  railway  company,  was  killed  by  a  derail- 

*As  to  whether  an  engineer  is  the  fellow  servant  of  the  other  mem- 
bers of  his  train  crew,  see  extensive  note  appended  to  Chicago  &  A. 
R.  Co.  V.  Vipond  (111.),  14  R.  R.  R.  295,  37  Am.  &  Eng.  R.  Cas..  N.  S., 
295. 
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ment  of  the  engine  upon  which  he  was  firing.     This  is  an  action 
under  the  Tennessee  statute,  by  his  widow,  to  recover  damages. 

At  the  conclusion  of  all  of  the  evidence,  the  jury  was  directed  to 
find  for  the  railway  company.  There  was  no  dispute  but  that  the 
deceased  was  killed  by  the  derailment  of  his  engine.  Neither  is 
it  claimed  that  the  fact  of  the  derailment  and  death  of  the  de- 
cedent estabfishes  any  presumption  of  negligence,  as  it  might 
if  he  had  been  a  passenger.  The  case  turned,  in  the  judgment 
of  the  trial  judge,  and  in  the  judgment  of  the  counsel  who  have 
argued  the  case  here,  upon  the  question  of  the  proximate  cause 
of  the  derailment. 

The  undisputed  facts  were  that  the  engine  derailed  was  hauling 

a  work  train  of  12  cars  engaged  in  carrying  slag  for  ballasting 

purposes  from  one  point  on  the  road  to  another.     As  there  was 

no  turntable  convenient,  the  engine  was  moved  backward  with 

tender  in  front.     The  derailment  occurred  when  returning  empty 

for  slag  at  a  speed  not  exceeding  20  miles  per  hour,  taking  that 

\new  of  the  evidence  most  favorable  for  the  party  against  whom 

a  peremptory  charge  is  directed,  a  speed  which  does  not  seem 

to  have  exceecfed  the  maximum  allowed  for  trains  of  this  class. 

The  derailment  occurred  on  a  four-degree  curve,  and.  from  the 

indications  on  the  ground,  the   fore  wheel  of  the  tender  first 

mounted  the  outside  rail  at  a  point  about  60  feet  south  of  a  certain 

stock  gap.     The  flange  rode  this  rail  for  some  10  feet,  and  then 

crossed  the  rail,  and,  after  traveling  on  the  ends  of  the  ties,  ran 

oflF  the  embankment  and  turned  over.     This  action  of  the  tender 

derailed  the  engine  on  opposite  side  of  the  track. 

With  reference  to  the  condition  of  the  roadway  at  place  of  the 
disaster,  there  was  evidence  that  the  timbers  of  the  stock  gap 
were  rotten,  particularly  the  stringers  or  sills  which  supported 
the  cross-ties,  and  that,  in  consequence  of  the  choking  of  the  ditch 
under  the  gap,  the  ground  had  softened,  and  the  whole  structure 
was  depressed  below  the  surface  of  the  track  an  inch  or  more ; 
that  the  outer  rail,  instead  of  being  four  inches  higher  than  the 
inner  rail,  was  lower  than  the  latter  by  about  one-half  inch. 
There  was  also  evidence  that  there  were  many  low  joints  around 
the  curve  which  included  this  cattle  gap,  some  being  out  of  surface 
as  much  as  from  one  to  two  inches,  and,  that  there  were  many 
rotten  cross-ties  in  same  curve;  that  in  some  cases  the  spikes 
were  out,  and  in  others  so  loose  as  that  they  could  be  pulled 
out  by  hand.  The  evidence  tending  to  show  this  condition  of 
the  roadway  at  this  curve  was  strong^ly  contradicted  by  the  wit- 
nesses for  the  railway  company.  But  that  there  was  a  very 
material  conflict  in  respect  to  the  condition  of  the  roadway  at  the 
curve  where  this  derailment  occurred  is  not  denied,  and  was 
assumed  by  the  trial  judge  when  he  directed  the  verdict. 

Expert  witnesses  testified  that  the  eflfect  of  rough  joints,  in  a 
curve,  on  each  side  of  a  depressed  cattle  gap,  with  outer  rail 
below  level  of  inner  rail,  would  be  to  cause  a  lurching  movement, 
first  to  one  side  and  then  the  oth^r,  calculated  to  cause  a  derail- 
ment   There  was  also  expert  evidence  that  lurching  or  rocking 
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due  to  bad  surfacing  would  be  increased,  and  the  danger  of  de- 
railment greater,  when  a  train  is  pulled  at  some  speed  with 
tender  in  front  of  the  engine.  There  was  also  expert  evidence 
that  excessive  speed  in  rounding  a  curve  is  one  of  the  causes  of 
derailment.  It  also  appeared  that  the  outside  rail  in  a  curve 
should  have  an  elevation  over  the  inside  rail  of  one  inch  for  every 
degree  of  curvature,  and  that  the  failure  of  the  outside  rail  to 
be  at  its  proper  elevation  is  another  cause  of  derailment.  There 
was  also  evidence  that  derailments  sometimes  occur  without  any 
assignable  cause.  Defendant's  roadmaster,  after  an  examina- 
tion of  the  place,  testified  that  in  his  opinion  the  alleged  defective 
stock  gap  had  nothing  to  do  with  the  wreck,  as  he  thought  the 
tender  and  engine  would  recover  balance,  if  any  lurching  was 
produced  by  its  condition,  before  reaching  the  point  where  it 
first  mounted  the  rail ;  and  that  in  his  opinion  the  derailment  was 
due  to  excessive  speed.  Defendant's  track  supervisor,  after  a 
like  examination,  testified  that  he  could  not  say  what  was  the 
cause  of  the  derailment 

It  is  the  duty  of  a  trial  judge,  when  called  upon  to  direct  a 
verdict,  to  take  that  view  of  the  evidence  most  favorable  to  the 
side  against  whom  a  verdict  is  to  be  directed.     It  was  therefore 
the  duty  of  the  trial  judge  to  assume  that  the  roadway  of  the 
defendant  at  the  place  of  derailment  was  in  the  condition  testified 
to  by  the  witnesses  for  the  plaintiff.     That  there  was  evidence 
contradicting  this,  and  that  the  defendant's  evidence  upon  this 
point  may  have  outweighed  the  plaintiff's,  will  not  justify  the 
withdrawal  of  a  case  from  the  jury,  although  it  may  justify  a 
new  trial.     The  view  which  this  court  takes  of  the  function  of  a 
judge  in  directing  a  verdict,  as  compared  to  his  duty  in  passing 
upon  a  motion  for  a  new  trial,  has  been  fully  and  frequently  con- 
sidered by  this  court,  and  we  need  only  refer  to  the  cases:  Mt. 
Adams  Ry.  Co.  v.  Lowery,  74  Fed.  463.  20  C.  C.  A.  596 ;  Trav- 
elers' Ins.  Co.  V,  Randolph,  78  Fed.  754,  24  C.  C.  A.  305  ;  Standard 
Accident  Co.  v.  Sale,  121  Fed.  666,  57  C.  C.  A.  418,  61  L.  R.  A. 
337.     But  the  trial  judge  did  not  assume  that  the  evidence  was 
not  legally  sufficient  to  go  to  the  jury  upon  the  question  as  to 
whether  the  company  had  not  been  negligent  in  respect  to  the 
condition  of  its  track.     Upon  the  contrary  his  direction  was  based 
upon  what  he  regarded  as  the  insufficiency  of  the  evidence  to 
justify  a  finding  that  any  such  defective  condition  of  the  stock 
gap  was  the  proximate  cause  of  a  derailment  which  occurred 
some  60  feet  south  of  the  cattle  gap.     On  this  subject  he  said, 
in  explanation  of  his  direction,  "that,  conceding  there  was  a  defect 
in  this  stock  gap,  as  some  of  the  witnesses  undertake  to  point 
out,  and  that  it  may  have  given  the  engine  a  rolling  or  tilting 
motion  as  it  passed  over  it,  I  conclude  that  it  would  be  a  mere 
matter  of  speculation  for  you  to  say  that  this  was  the  proximate 
cause,  or  that  there  was  any  causal  connection  between  that  and 
the  accident  south  of  that ;  whether  it  was  a  rail  and  a  half  or 
two  rails  would  be  a  mere  matter  of  guess-work." 

There  was  opinion  'evidence  that  any  rocking  motion  given  the 
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tender  and  engine  in  running  over  the  cattle  gap  would  be  cor- 
rected and  the  engine  recover  its  balance  before  going  as  much 
as  60  feet,  that  being  the  point  beyond  the  cattle  guard  where 
the  first  sign  of  climbing  the  rail  was  observable.  This  expert 
opinion  would  be  of  much  greater  weight  but  for  the  fact  that 
there  was  evidence  that  the  joints  were  out  of  surface  at  the 
first  two  or  three  joints  after  passing  over  the  cattle  guard,  and 
that  one  or  more  of  these  joints  were  out  of  surface  as  much  as 
from  one  to  two  inches,  and  also  evidence  that  the  outer  rail 
or  two  beyond  the  guard  were  not  at  the  right  elevation  for  a 
four-degree  curve.  In  other  words,  there  was  evidence  of  a 
continuance,  in  a  lesser  degree,  between  the  gap  and  the  place 
where  the  wheel  of  the  tender  first  mounted  the  outer  rail  be- 
yond the  gap,  of  the  same  negligent  condition  as  that  claimed 
to  exist  at  the  cattle  gap  itself.  There  was  also  expert  opinion 
that  the  vibratory  motion  given  the  engine  and  tender  at  the 
^ap  would  be  renewed  at  the  first  low  joint,  which  was  about 
15  feet  beyond  the  gap,  and  again  repeated  when  the  low  joint 
on  opposite  rail  was  reached,  and  so  on ;  the  tender  being  thrown 
first  one  way  and  then  the  other. 

The  question  of  proximate  cause  was  not  therefore  to  be  con- 
sidered apart  from  the  alleged  condition  of  the  track  between  the 
cattle  gap  and  the  first  indication  of  mounting  the  outer  rail. 
But  we  do  not  suppose  the  very  careful  trial  judge  intended  to 
ignore  the  evidence  referred  to,  or  to  limit  the  question  of  proxi- 
mate cause  to  the  alleged  condition  of  the  cattle  gap  alone.  The 
aspect  of  the  evidence  which  evidently  moved  him  to  stop  the 
case  was  the  testimony  touching  the  speed  of  this  train,  traveling 
as  it  was  with  tender  in  front.  Following  the  quotation  from  his 
charge  above,  he  said: 

**I  am  further  of  opinion  that  the  weight  of  evidence  showing 
that  [the  derailment]  was  probably  the  result  of  too  rapid  speed 
is  more  satisfactory  than  is  the  evidence  that  tends  to  show  that 
it  was  caused  by  any  trouble  with  that  stock  gap.  Now,  in  that 
state  of  the  case,  as  much  as  our  sympathy  may  go  out  for  the 
loss  of  a  young  man  of  good  prospects,  I  think  it  would  be  to 
turn  the  case  over  to  you  for  speculation." 

At  another  place  he  said : 

"It  is  a  known  fact  that  an  engine  may  get  oflF  the  track  without 
any  cause  which  can  be  assigned  with  reasonable  certainty.  I 
feel  decidedly  that  when  you  come  to  say  in  this  case,  with  rea- 
sonable certainty,  just  what  caused  this'  wreck,  that  it  can  not 
be  done  on  this  evidence,  that  is,  that  between  the  two  possible 
contentions  about  it,  if  there  is  a  diflFerence  in  the  probability  of 
how  it  occurred,  that  diflFerence  is  in  favor  of  the  probability  that 
a  too  rapid  rate  of  speed,  coupled  with  the  fact  that  the  engine 
and  tender  were  running  backwards,  *  *  *  j  think  the  phys- 
ical circumstances  show  that  fact,  in  view  of  the  kind  of  wreck, 
and  the  way  the  cars  were  piled— the  place  at  which  they  were 
thrown  together — ^that  they  were  running  with  quite  an  amount 
of  force." 

17RRR— 36 
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To  further  illustrate  the  ground  of  the  court's  action,  we  quote 
from  an  earlier  paragraph : 

"If  the  evidence  leaves  the  case  in  such  a  state  as  that  two  or 
more  agencies  may  have  been  operative  to  cause  the  accident, 
for  one  of  which  the  company  would  be  liable,  and  for  one  or 
more  of  which  it  would  not  be  liable,  why,  then,  it  becomes  what 
is  called  a  speculative  question,  and  is  not  a  case  which,  under 
the  law,  can  go  to  the  jury,  it  being  the  duty  of  the  plaintiff  to 
satisfy  the  jury  that  it  resulted  from  an  agency  for  which  tlie 
company  is  responsible,"  etc. 

In  short,  the  circuit  judge,  as  he  more  than  once  told  the  jur>-, 
was  of  opinion  that  the  case  fell  within  Patton  v.  T.  &  P.  Ry.  Co., 
179  U.  S.  658,  663,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  where,  in  a 
suit  by  an  employee  for  an  injury  resulting  from  a  defective 
engine  step,  it  was  said,  that  in  such  an  action,  the  burden  being 
upon  the  employee  to  show  that  the  master  had  been  guilty  of 
negligence,  "it  is  not  sufficient  for  the  employee  to  show  that  the 
employer  may  have  been  guilty  of  negligence,  the  evidence  must 
point  to  the  fact  that  he  was.  And  when  the  testimony  leaves 
the  matter  uncertain,  and  shows  that  one  of  half  a  dozen  things 
may  have  brought  about  the  injury,  for  some  of  which  the 
employer  is  responsible  and  for  some  of  which  he  is  not,  it  is  not 
for  the  jury  to  guess  between  these  half  dozen  causes  and  find 
that  the  negligence  of  the  employer  was  the  real  cause,  when  there 
is  no  satisfactory  foundation  in  the  testimony  for  that  conclu- 
sion." But  this  means  nothing  more  than  has  been  said  many 
times,  that  the  party  upon  whom  the  burden  rests  must  adduce 
sufficient  evidence  to  make  out  his  case,  and  if  that  which  he 
offers  affords  no  reasonable  foundation,  if  credited,  for  reasonable 
men  to  found  a  verdict  upon  in  his  favor,  it  is  the  duty  of  the 
court  to  take  the  case  from  the  jury,  and  not  permit  a  verdict 
based  upon  conjecture  rather  than  evidence.  But  in  the  case  on 
hearing  there  was,  as  we  have  seen,  evidence  legally  sufficient 
to  go  to  the  jury  upon  the  question  of  the  negligence  of  the  com- 
pany in  the  care  and  preservation  of  the  track  at  the  place  of 
derailment. 

It  may  be  conceded  that,  unless  this  alleged  bad  condition  was 
a  proximate  cause  of  the  derailment,  plaintiff  had  no  case,  and 
the  direction  was  right.  Negligence  which  does  not  cause  or 
contribute  to  an  injury  is  nonactionable.  But  proximate  cause 
is  a  question  of  fact,  and  a  question  for  the  jury  if  there  is 
substantial  evidence  from  which  it  may  reasonably  be  deduced 
that  the  negligence  shown  was  a  proximate  cause  of  the  injun' 
complained  of.  McDonald  v.  Toledo,  etc.,  R.  Co.,  74  Fed.  104, 
20  C.  C.  A.  322 ;  Railroad  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed. 
256.  It  devolved,  therefore,  on  the  plaintiff  in  this  case  to  show 
by  evidence,  facts,  and  circumstances  from  it  which  it  might  be 
reasonably  inferred  that  but  for  the  bad  condition  of  the  track 
at  the  place  of  derailment  the  accident  would  not  have  occurred. 
It  may  be,  if  the  work  train  upon  which  deceased  was  enga.8:ed 
had  been  moving  with  the  engine  in  its  usual  place,  and  at  a  slow 
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speed,  that  this  derailment  would  not  have  occurred.  The  posi- 
tion of  the  tender  and  the  backward  movement  of  the  engine  may 
well  be  regarded  as  an  incident  to  the  character  of  the  work  and 
road  upon  which  deceased  was  engaged.  Dangers  reasonably 
incident  to  such  a  mode  of  moving  this  work  train  were  part  of 
the  risks  assumed  by  the  deceased.  If  the  speed  of  the  train  was 
excessive,  as  claimed,  that  was  a  fault  of  the  engineer,  if  a  fault 
at  all.  For  any  negligence  of  the  engineer  in  the  running  of  this 
train  the  company  would  not  be  responsible  to  decedent,  because 
the  engineer  and  his  fireman  were  fellow  servants.  If,  therefore, 
the  excessive  speed  of  this  train,  running  with  tender  in  front, 
was  the  sole  proximate  cause  of  the  wreck,  the  plaintiff  cannot 
recover,  and  the  judgment  is  right.  But,  upon  the  other  hand, 
if  the  alleged  bad  condition  of  the  track  at  the  point  of  derailment 
contributed  to  the  wreck,  not  indirectly,  but  proximately — that  is, 
directly — ^the  defendant  would  be  liable,  although  the  negligence 
of  a  fellow  servant  also  contributed.  The  bad  condition  of  the 
track  may  not  have  been  the  sole  cause  of  the  accident,  but  if  it 
was  a  cause  without  which  the  derailment  would  not  have  hap- 
pened, then  it  is  a  contributory  cause.  A  cause  without  which 
the  derailment  would  not  have  occurred  is  necessarily  a  proximate 
cause,  although  other  causes  may  have  co-operated  in  bringing 
it  about. 

In  McDonald  v,  Toledo  Ry.  Co.,  74  Fed.  104,  109,  20  C.  C.  A. 
322,  326,  a  plaintiff's  buggy  was  overturned  and  plaintiff  seriously 
injured.  Plaintiff's  horse  was  frightened  by  a  cause  for  which 
the  defendant  was  not  liable,  and  ran  over  a  pile  of  snow  negli- 
^ntly  made  in  the  street  by  the  defendant.  The  fright  of  the 
horse  was  the  cause  of  plaintiff's  buggy  being  carried  on  and  over 
this  pile  of  snow.  But  the  declaration  averred  that  but  for  the 
presence  of  this  object  plaintiff  would  not  have  been  overturned 
or  hurt.  This  allegation  on  demurrer  being  confessed,  we  said : 
"Then  this  mass  of  snow,  which  ought  not  to  have  been  where 
it  was,  and  was  only  there  through  the  negligent  interposition 
of  the  defendant,  was  a  cause,  which,  if  it  had  not  existed,  the 
plaintiff's  bugg>'  would  not  have  been  overturned,  and  he  would 
have  sustained  no  injury.  If,  therefore,  the  negligence  of  the 
company,  was  not  the  causa  causans,  it  was  causa  sine  qua  non. 
WTiether  it  was  a  cause  without  which  the  accident  would  not 
have  happened  is  a  question  of  fact,  unless  the  circumstances 
appearing  demonstrate  that  the  causal  connection  was  not  proxi- 
mate." 

We  cited,  for  the  doctrine  of  that  case,  Haves  v.  Railroad,  111 
U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410,  and  Railway  v,  Kellogg, 
94  U.  S.  469,  24  L.  Ed.  256.  Postal  Tel.  Co.  v.  Zopfi,  73  Fed.  609, 
614,  19  C.  C.  A.  605,  is  to  same  effect. 

That  cause  is  proximate  without  which  the  accident  would  not 
have  happened,  but  which,  in  the  probable  sequence  of  events, 
and  without  the  interposition  of  a  new  and  efficient  cause  wholly 
sufficient  in  itself,  produces  the  wrong  complained  of.  Mil- 
waukee &  St.  P.  R.  Co.  V,  Kellogg,  94  U.  S.  469,  479,  24  L.  Ed. 
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256;  Union  Pac.  Ry.  Co.  v.  Callaghan,  56  Fed.  988,  6  C  C.  A. 
205 ;  Chicago  Ry.  Co.  v.  Price,  97  Fed.  424,  38  C.  C.  A.  239. 

Even  though  the  engineer  may  have  contributed  to  the  happen- 
ing of  the  accident,  that  will  not  relieve  the  testimonv  if  >t  also 
contributed ;  "that  is  to  say,  had  a  share  in  producing  it  Rail- 
road V,  Cummings,  106  U.  S.  700,  702,  1  Sup.  Ct.  493  27  L  Ed. 
266:  Chicago,  etc.,  Ry.  Co.  v.  Sutton,  63  Fed.  394,  11  C.  C.  A. 
251 ;  Chicago,  etc.,  Ry.  Co.  v.  Price,  97  Fed.  424,  38  C.  C.  A,  239 

In  the  case  at  bar  we  think  the  question  as  to  whether  the  bad 
condition  of  the  defendant's  track  in  immediate  proximity  to  the 
place  of  derailment  did  not  directly  contribute  to  the  wreck,  and 
was  not  a  cause  without  which  the  wreck  would  not  have  oc- 
curred, should  have  been  submitted  to  the  jury. 

That  the  manner  in  which  the  train  was  operated  may  have 
contributed  to  the  danger  of  derailment  is  not  a  defense,  if  it 
appear  that  the  fault  of  the  company  also  proximately  contributed. 
This  is  one  aspect  of  the  case  to  which  the  attention  of  the  trial 
judge  does  not  seem  to  have  been  directed,  and  is,  doubtless,  the 
source  of  his  error. 

The  question  as  to  whether  the  bad  condition  of  the  track  was 
so  obvious  to  one  employed  as  a  fireman  as  to  support  an  instruc- 
tion upon  the  ground  of  assumption  of  risk  has  been  considered. 
We  do  not  think  the  opportunities  of  deceased  as  a  fireman  were 
so  good  as  to  charge  him,  as  matter  of  law,  with  knowledge  of 
the  condition  of  the  track  at  the  place  of  derailment.  It  was  a 
question  for  the  jury.  Railroad  v.  Price,  97  Fed.  424,  431,  38 
C.  C.  A.  239. 

Reverse  the  judgment,  and  grant  a  new  trial. 


Miller  V,  Boston  &  Mains  R.  R. 

(Supreme  Court  of  New  Hampshire,  Grafton,  June  6,  1905.) 

[61  Atl.  Rep.  360.] 

Master  and  Servant — Railroads — Assumed  Risk.'^ — ^Plaintiff,  having 
previously  been  engaged  as  a  passenger  brakeman,  which  did  not  re- 
quire him  to  know  the  position  of  low  bridges,  was  sent  out  as  rear 
brakeman  on  a  freight  train  under  rules  requiring  him  to  be  on  top 
of  his  train  when  approaching  Or  passing  through  station  yards.  In 
endeavoring  to  reach  the  top  of  his  train  in  compliance  with  such 
rule,  after  dark,  as  the  train  was  approaching  a  station  yard,  he  raised 

♦For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  railroad 
employees,  see  foot-notes  appended  to  Woods  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  15  R.  R.  R.  365,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  365; 
Foster  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  538:  Chicago,  etc.,  Ry.  Co.  v.  Barnes  (Ind.),  14 
R.  R.  R.  531,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  Foster  v.  New  York, 
etc.,  R.  Co.  (Mass.),  14  R.  R.  R.  343,  37  Am.  &  Eng.  R.  Cas.,  N.  S.. 
343;  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  331.  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  331;  Shaw  v,  Manchester  St.  Ry.  (N.  H.),  14  R. 
R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.  275. 
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bis  head  above  the  train  at  a  point  between  the  telltale  and  a  low 
bridge  of  which  he  had  not  been  informed,  by  which  he  was  struck 
and  fatally  injured.  Held,  that  plaintiff  had  not  assumed  the  risk  of 
such  injury. 

Same — Care  Exercised — Evidence.f — Where,  in  an  action  for  death 
of  a  brakeman  by  being  struck  by  a  low  bridge  of  which  he  had  not 
been  informed,  there  was  no  evidence  that  he  was  insane,  intoxicated, 
or  possessed  of  suicidal  intent  at  the  time,  it  was  inferable  from  the 
instinct  of  self-preservation,  taken  in  connection  with  the  manner  in 
which  the  accident  occurred,  that  he  was  in  the  exercise  of  due  care  at 
the  time,  though  there  was  no  direct  evidence  disclosing  his  conduct 
just  prior  to  the  accident. 

Same— Duty  to  Instruct — As8um|ytion  of  Knowledge4 — Defendant 
railroad  company  being  bound  to  instruct  deceased  as  to  the  location 
and  height  of  bridges  on  the  road  and  the  dangers  arising  therefrom, 
the  exclusion  of  evidence  that  defendant's  officers  assumed  that  de- 
ceased knew  the  location  and  height  of  a  bridge  by  which  he  was 
struck  while  riding  on  the  top  of  a  freight  car,  as  required  by  the 
rules  of  the  company,  was  not  prejudicial  to  defendant. 

Same. — Where,  in  an  action  against  a  railro&d  company  for  death  of 
a  brakeman  by  being  struck  by  a  low  bridge,  there  was  no  claim  made 
by  plaintiff  that  a  telltale  erected  near  the  bridge  was  defective,  or 
that  deceased's  injury  was  in  any  way  caused  thereby,  defendant  was 
not  prejudiced  by  the  exclusion  of  a  report  of  railroad  commissioners 
relating  to  such  telltale. 

Same — Argument  of  Counsel. — In  an  action  for  death  of  a  railway 
brakeman  by  being  struck  by  a  low  bridge  it  was  proper  for  plaintiff's 
counsel  to  argue  from  the  fact  that  deceased  was  killed  the  first  time 
he  went  over  the  route,  in  connection  with  other  evidence  of  the 
manner  in  which  the  accident  occurred,  that  the  jury  could  infer  that 
deceased  did  not  know  of  the  danger. 

Exceptions  from  Superior  Court;  Pike,  Judge. 

Action  by  A.  A.  Miller,  as  administrator  of  the  estate  of  Robert 
A.  Miller,  deceased,  against  the  Boston  &  Maine  Railroad.     A 

Assumption  of  risks  by  employees  from  overhead  structures  or 
structures  near  tracks,  see  foot-notes  appended  to  Choctaw,  etc.,  R. 
Co.  V.  McDade  (U.  S.),  14  R.  R.  R.  837,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
837;  foot-notes  appended  to  Mobile  &  O.  R.  Co.  v.  Vallowe  (111.),  14 
R.  R.  R.  543,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  543;  foot-notes  appended 
to  Texas  &  Pac.  Ry.  Co.  v.  Swearingen  (U.  S.),  15  R.  R.  R.  378,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  378. 

Ms  to  the  presumption  of  due  care  by  a  person  killed  by  a  train  or 
car,  see  foot-note  appended  to  Patterson  v.  Pittsburg,  etc.,  Ry.  Co. 
(Pa.),  15  R.  R.  R.  469,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;  foot-notes 
appended  to  Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  14  R.  R.  R. 
594,  37  .Am.  &  Eng.  R.  Cas.,  N.  S.,  594;  Brusseau  v.  New  York,  etc., 
R.  Co.  (Mass.),  14  R.  R.  R.  157,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  157; 
foot-notes  appended  to  McDonald  v.  New  York,  etc.;  R.  Co.  (Mass.), 
14  R.  R.  R.  125,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  125. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
master  to  instruct  and  warn  employees,  see  foot-notes  appended  to 
Rogers  V.  Cleveland,  etc.,  Ry.  Co.  (111.),  14  R.  R.  R.  846,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  846;  Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  14  R. 
R.  R.  842,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  842;  Meehan  v.  Holyoke  St. 
Ry.  Co.  (Mass.),  14  R.  R.  R.  331,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  331; 
foot-notes  appended  to  Weed  v.  Chicago,  etc.,  Ry.  Co.  (Neb.).  13  R. 
R.  R.  797,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;. Tennessee  Coal,  Iron  & 
R.  Co.  V.  Jarrett  (Tenn.),  13  R.  R.  R.  589,  36  Am.  &  Eng.  R.  Cas.,  N. 
S.,  589. 
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verdict  was  rendered  in  favor  of  plaintiff,  and  defendants  bring- 
exceptions.     Overruled. 

At  the  time  of  his  injury,  which  occurred  December  22,  1902, 
the  plaintiff's  intestate,  Robert  A.  Miller,  was  22  years  old.     He 
was  a  bright,  active  man,  and  had  been  employed  by  the  defend- 
ants for  4J/2  years.     He  worked  substantially  all  of  that  time  as  a 
brakeman  on  passenger  trains,  but  had  rendered  some  service  as 
brakeman  on  an  extra  freight  train  running  between  Plymouth 
and  Woodsville.     On  the  day  of  his  injury  he  was  making  his 
first  trip  in  the  capacity  of  rear-end  brakeman  on  a  freight  train 
running  between   Woodsville   and    Concord.      The   defendants' 
rules  required   freight  brakemen  to  be  on  top  of  their  trains 
"when  approaching  and  passing  through  station  yards."     About 
16  rods  north  of  the  Tilton  station,  and  within  the  territory  where 
brakemen  were  required  by  the  rules  to  ride  on  top  of  the  trains, 
the  defendants  maintained,  or  suffered  to  be  maintained,  an  over- 
head bridge  of  such  height  that  there  was  only  about  4  feet  of 
clear  space  between  the  bottom  of  the  timbers  and  the  top  of  a 
saloon  car.     About  151  feet  north  of  the  bridge  the  defendants 
had  erected  a  bridge  guard  or  telltale,  provided  with  pendants 
which  extended  below  the  under  surface  of  the  lower  bridge  tim- 
bers.    The  train  on  which  Miller  was  employed  arrived  at  Tilton 
from  the  north  at  about  8  o'clock  in  the  evening.     The  night  was 
quite  dark.     As  the  train  approached  the  station  Miller  attempted 
to  go  to  his  post  of  duty  on  top  of  the  cars  by  means  of  a  ladder  at 
the  forward  end  of  the  saloon  car,  and  in  so  doing  faced  the  rear 
end  of  the  train.     There  was  evidence  tending  to  show  that  he 
mounted  the  top  of  the  ladder  between  the  telltale  and  the  bridge, 
and  was  struck  in  the  head  by  the  bridge  timbers  on  reaching  a 
position  within  their  plane.     The  injury  consisted  of  a  fracture 
of  the  left  side  of  the  skull  half  an  inch  above  and  two  inches 
behind  the  ear,  resulting  in  his  death  the  following  day.     Soon 
after  the  accident  a  spot  the  size  of  a  man's  hand  was  discovered 
where  soot  had  been  knocked  from  the  timbers  on  the  north  side 
of  the  bridge,  the  bottom  of  the  spot  being  about  five  inches 
above  the  bottom  of  the  timber.     The  telltale  and  the  bridge  were 
the  only  objects  in  the  vicinity  which  would  strike  a  person  stand- 
ing on  the  top  of  a  freight  car.     The  defendants  did  not  instruct 
Miller  as  to  the  character  or  location  of  the  bridge,  nor  warn  him 
that  in  ascending  the  ladder  at  that  point  he  would  be  subjected  to 
the  danger  of  coming  in  contact  with  the  bridge.     A  witness 
called  by  the  defendants  testified  that  in  the  summer  of  1904  he 
acted  as  rear  brakeman  on  a  passenger  train  running  through 
Tilton,  upon  which  Miller  worked  in  a  similar  capacity  two  or 
three  years  before;  that  the  read  end  of  the  train  stood' near  the 
telltale  in  question  when  a  stop  was  made  at  Tilton  station :  and 
that  in  the  performance  of  his  duties  the  witness  observed  the 
bridge  and  telltale.     Another  witness  called  by  the  defendants 
testified  that  on  the  day  of  the  accident  he  warned  Miller  to  look 
out  for  low  bridges,  naming  some  on  the  route,  but  could  not 
state  that  he  mentioned  the  Tilton  bridge. 
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Smith  &  Smith  and  Scott  Shane,  for  plaintiff. 

Frank  S.  Streeter  and  Batchellor  &  Mitchell,  for  defendants. 

Bingham,  J.  Among  the  risks  which  Miller  assumed  on  en- 
tering the  defendants'  service  as  a  freight  brakeman  were  those 
incident  to  the  performance  of  his  duties,  of  which  he  was  in- 
formed or  would  learn  in  the  exercise  of  ordinary  care.  Hen- 
derson V.  Williams,  66  N.  H.  405,  23  Atl.  365 ;  Hardy  v.  Railroad, 
68  N.  H.  523,  41  Atl.  179;  Allen  v.  Railroad,  69  N.  H.  271,  39 
Atl.  978 ;  Whitcher  v.  Railroad,  70  N.  H.  242,  46  Atl.  740.  As- 
suming the  truth  of  the  plaintiff's  evidence,  and  construing  it 
most  favorably  for  him  (Hardy  v.  Railroad,  supra),  it  does  not 
seem  to  us  that  it  conclusively  appears  that  Miller's  death  was 
caused  by  dangers  of  which  he  assumed  the  risk,  within  the  rule 
above  stated.  The  accident  occurred  at  night,  on  the  deceased's 
first  trip  over  the  road  as  a  brakeman  on  a  freight  train  from 
Woodsville  to  Concord.  The  rules  of  the  road  required  him  to 
be  on  the  top  of  his  train  when  approaching  and  passing  through 
station  yards.  As  his  train  approached  the  Tilton  yard  it  had 
become  dark.  Miller  then  took  his  lantern,  and  proceeded  to 
ascend  the  ladder  at  the  front  end  of  the  saloon  car.  In  doing 
so.  the  jury  found  (and  the  evidence  warranted  their  conclusion) 
that  he  passed  up  between  a  telltale  and  an  overhead  bridge,  and 
on  reaching  a  position  within  the  plane  of  the  bridge,  the  lower 
timbers  of  which  were  about  four  feet  above  the  top  of  the  car, 
was  struck  by  the  bridge  in  the  back  of  the  head,  just  above  the 
ear,  and  killed.  He  was  not  informed  by  the  defendants  when 
he  entered  upon  this  service  of  the  location  and  dangerous  char- 
acter of  the  bridge,  or  that  the  performance  of  his  duties  while 
passing  through  this  yard  were  attended  with  special  danger.  He 
had  been  over  the  road  previously  as  a  brakeman  on  a  passenger 
train,  but  his  duties  while  acting  in  that  capacity  did  not  subject 
him  to  danger  from  overhead  bridges,  or  require  him  to  take 
notice  of  their  particular  location  or  their  height.  From  this  evi- 
dence it  could  be  found  that  a  knowledge  of  the  location  and 
height  of  the  Tilton  bridge,  and  an  appreciation  of  the  danger 
arising  therefrom,  were  essential  to  his  safety  in  the  performance 
of  his  duties;  that  he  did  not  know  of  the  particular  location 
and  height  of  the  bridge  and  appreciate  the  dangers  thereof; 
that  in  the  exercise  of  ordinary  care,  either  in  his  previous  employ- 
ment or  that  in  which  he  was  then  engaged,  he  would  not  nec- 
essarily learn  of  them  and  appreciate  the  dangers:  that  the 
defendants  were  negligent  in  not  informing  him;  and  that  his 
injury  was  due  to  their  failure  in  this  respect. 

Although  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  Miller  was  in  the  exercise  of  due  care  when  he  ascended  the 
ladder,  and  there  was  no  direct  evidence  disclosing  his  conduct 
at  that  time,  nevertheless  the  exercise  of  such  care  could  have 
been  found  from  the  circumstantial  evidence  that  was  intro- 
duced. Lyman  v.  Railroad,  66  N.  H.  200,  20  Atl.  976.  11  L.  R. 
A.  364;  Hutchins  v,  Macomber,  68  N.  H.  473,  44  Atl.  602.     And 
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as  there  was  no  evidence  that  Miller  was  insane,  intoxicated,  or 
possessed  of  suicidal  intent,  it  could  be  inferred  from  the  ordinary' 
habits  and  dispositions  of  prudent  men  and  the  instinct  of  self- 
preservation,  taken  in  connection  with  the  other  circumstantial 
evidence  in  the  case,  that  he  was  in  the  exercise  of  due  care,  and 
that  his  attempt  to  ascend  the  ladder  at  this  time  and  place  was 
due  solely  to  his  inadequate  understanding  of  the  risk.  Huntress  z\ 
Railroad,  66  N.  H.  185,  190,  34  Atl.  154,  49  Am.  St.  Rep.  600 ;  Lv- 
man  v.  Railroad,  66  N.  H.  200,  202,  20  Atl.  976,  1 1  L.  R.  A.  364 ; 
Murray  v.  Railroad,  72  N.  H.  32,  39,  54  Atl.  289,  61  L.  R.  A. 
495,  101  Am.  St.  Rep.  660.  The  exclusion  of  the  defendants' 
evidence  that  they  assumed  Miller  knew  of  the  location  and 
height  of  the  bridges  on  the  road  and  the  dangers  arising  there- 
from was  not  harmful  to  them.  Such  an  assumption,  if  proved, 
would  not  be  a  defense  to  the  action.  It  was  the  defendants'  duty 
to  instruct  Miller  in  regard  to  these  matters,  or  excuse  themselves 
by  proof  that  he  knew  of  them,  or  represented  that  he  knew  of 
them,  and  that  they  relied  thereon.  If  the  report  of  the  railroad 
commissioners  that  was  offered  in  evidence  related  to  the  telltale 
under  which  the  car  passed  before  reaching  the  bridge,  the  de- 
fendants were  not  harmed  by  its  exclusion,  for  no  claim  was 
made  by  the  plaintiff  that  the  telltale  was  defective,  or  that 
Miller's  injury  was  in  any  way  caused  by  it.  The  evidence  was 
not  material  to  any  issue  in  the  case  and  was  properly  excluded. 

It  was  competent  for  the  plaintiff's  counsel  to  argue  from  the 
fact  that  Miller  was  killed  the  first  time  he  went  over  the  route, 
taken  in  connection  with  the  other  evidence  showing  the  manner 
in  which  the  accident  occurred,  that  the  jury  could  infer  he  did 
not  know  of  the  danger  to  which  he  was  subjected.  Murray  z\ 
Railroad,  supra. 

The  sixth  and  sixteenth  requests  for  instructions  were  properly 
denied.  They  presuppose  that  there  was  no  evidence  from 
which  it  could  be  found  that  Miller's  injury  was  due  to  his  being- 
struck  by  the  bridge,  rather  than  to  his  having  slipped  and  fallen, 
or  to  some  other  cause  for  which  the  defendants  were  not  re- 
sponsible. If  such  had  been  the  situation,  the  court  should  have 
taken  the  case  from  the  jury  (Deschenes  v.  Railroad,  69  N.  H. 
285,  290,  46  Atl.  467)  ;  but,  as  we  have  seen,  there  was  such  evi- 
dence, and  the  jury  were  instructed  that  the  plaintiff  could  not 
recover  unless  Miller's  injury  was  due  to  his  being  struck  by  the 
bridge.  An  instruction  that  they  could  not  find  a  verdict  for  the 
plaintiff  upon  mere  guess  or  conjecture  was  unnecessary. 

The  ninth  and  tenth  requests  were  given  in  substance,  for  the 
jury  were  told  that,  to  entitle  the  plaintiff  to  recovery,  they  must 
find  "the  sole  cause  of  Miller's  injury  was  the  failure  of  the  de- 
fendants to  use  ordinary  care  to  warn  him  of  being  struck  by 
the  bridge." 

The  twelfth  request  stands  upon  the  same  ground  as  the  evi- 
dence that  was  excluded  relating  to  the  right  of  the  defendants 
to  assume  that  the  deceased  knew  of  the  dangerous  character  of 
the  bridge,  and  does  not  require  further  consideration. 

Exceptions  overruled.     All  concurred. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  May  1,  1905.) 

[138  Fed.  Rep.  13.] 

Master  and  Servant — Railroads — Injuries  to  Servants — Safe  Place  to 
Work. — Where  plaintiff's  intestate,  a  railroad  employee,  was  ordered 
to  assist  at  night  in  the  removal  of  debris  caused  by  a  landslide  from 
the  side  of  a  mountain  into  a  cut,  obstructing  traffic,  and  was  killed 
by  a  large  rock,  which  fell  down  the  mountain  side  into  the  cut,  the 
railroad  company  was  not  liable  for  failure  to  provide  plaintiff  with  a 
safe  place  to  work. 

Same— Inspection — Assumed  Risk.* — The  servants  of  the  railroad 
company  being  bound  without  orders  to  enter  on  the  work  of  clearing 
the  tracks  without  waiting  for  inspection,  plaintiff's  decedent  was  not 
entitled  to  rely  on  the  railroad  company  having  made  an  inspection  of 
the  place,  but  assumed  the  risk  of  injury  from  the  dangers  incident 
thereto. 

Same — Fellow  Servants.! — Where  plaintiff's  intestate,  his  foreman, 
and  defendant's  roadmaster  were  all  engaged  in  the  common  employ- 
ment of  removing  debris,  caused  by  a  landslide  over  the  track  of  de- 
fendant's railroad  in  a  cut,  such  roadmaster  and  foreman  were 
decedent's  fellow  servants,  for  whose  negligence  in  inspecting  the 
mountain  side  for  other  loose  rock  which  was  liable  to  fall  defendant 
was  not  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Colorado. 

The  railroad  of  plaintiff  in  error  funs  between  the  towns  of 
Florence  and  Cripple  Creek,  Colo.,  a  distance  of  about  40  miles, 
through  a  rough,  mountainous  country,  having  tunnels  and  fre- 
quent cuts  on  the  mountain  sides.  Rains  and  stormy  weather, 
liable  to  loosen  earth  and  rocks  on  the  sides  of  such  cuts,  had 
continued  for  several  days  up  to  about  the  middle  of  the  after- 
noon of  April  11,  1901,  when  a  landslide  of  loosened  rock  came 
down  from  the  moimtain  side  into  a  "thorough  cut'*  on  section  5 
of  said  railroad,  about  two  miles  north  of  Adelaide  Station.     The 

*For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  railroad 
employees,  see  foot-notes  appended  to  Woo.ds  v.  Northern  Pac.  Ry. 
Co.  (Wash.),  15  R.  R.  R.  365,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  365; 
Foster  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538.  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  538;  Chicago,  etc.,  Ry.  Co.  v.  Barnes  (Ind.),  14 
R-  R.  R.  531,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  Foster  v.  New  York, 
etc.,  R.  Co.  (Mass.).  14  R.  R.  R.  343,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
343:  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  331,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  331;  Shaw  v.  Manchester  St.  Ry.  (N.  H.),  14 
R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 

tFor  the  authorities  in  this  series  on  the  question  whether  an  em- 
ployee assumes  such  or  similar  risks  as  that  stated  in  the  second 
head  note  of  the  principal  case,  see  Christienson  v,  Rio  Grande  W. 
Ry.  Co.  (Utah),  10  R.  R.  R.  216.  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  216 
(working  in  gravel  pit);  note  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  741:  Brad- 
ley V.  Chicago,  M.  &  St.  P.  R.  Co.  (Mo.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  728;  Larsson  v.  McClure  (Wis.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  763; 
note  appended  to  Wolf  v.  Great  Northern  Ry.  Co.  (Minn.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  619  (servants  tearing  down  structures). 


570         Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Floreace  A  C.  C.  R.  Co.  v.  Whipps 

mountain  side  of  this  cut  down  which  the  slide  of  rock  came 
was  more  than  30  feet  in  height,  and  nearly  perpendicular;  and 
the  cut  on  the  opposite  side  of  the  track  was  10  feet  high,  or  more. 
The  rock  which  so  came  down  filled  the  cut  for  about  30  feet  in 
length,  and  to  the  depth  of  6  to  8  feet,  completely  obstructing  the 
passage  of  trains.  John  McGrath,  the  foreman  of  said  section, 
with  such  men  as  he  had,  began  soon  after  the  work  of  clearing 
away  this  fallen  rock;  and  other  foremen  from  nearby  sections 
came  with  their  men  to  aid  him.  The  conductor  of  a  south  bound 
freight  train,  which  about  4  p.  m.  was  stopped  by  the  obstruction, 
walked  on  to  Adelaide  and  telegraphed  the  occurrence  to  some 
managing  officer;  and  about  5  p.  m.  Miles  McGrath,  the  road- 
master  and  superintendent  of  bridges,  then  at  Florence,  upon 
the  order  of  the  trainmaster,  prepared  a  work  train  of  flat  cars 
pushed  by  an  engine,  and,  gathering  the  laborers  of  the  railroad 
company  along  the  line,  including  a  gang  of  bridge  workmen, 
one  of  whom  was  Charles  H.  Whipps,  arrived  at  the  obstruction 
about  8  p.  m.,  pushed  the  flat  cars  up  to  the  rock  lying  in  the  cut, 
and  set  the  men  to  work.  Some  of  them  at  the  south  end  of  the 
obstruction,  and  among  them  the  said  Whipps,  w^ere  put  to  load- 
ing the  fallen  stone  upon  the  flat  cars  for  removal,  and  others 
set  to  work  at  the  north  end  of  the  pile  of  rocks ;  and  said  Miles 
McGrath  then  assumed  the  direction  of  the  work.  Up  to  that 
time  John  McGrath,  the  foreman  of  that  section,  had  been  in 
charge;  and  while  it  was  still  daylight  a  brakeman  from  said 
freight  train  called  the  attention  of  John  McGrath  to  a  crevice  at 
the  side  of  a  rock  on  the  mountain  side  of  the  cut,  and  expressed 
his  opinion  that  it  was  dangerous :  though  the  brakeman  had  no 
experience  in  such  formations.  What,  if  any,  inspection  of  this 
rock  wall  on  the  mountain  side  of  the  cut  was  made  by 
said  John  McGrath,  who  was  an  experienced  section  foreman 
on  that  railroad,  where  such  rock  cuts  were  numerous,  does  not 
appear.  The  conductor  of  said  freight  train  had  met  Miles  Mc- 
Grath at  Adelaide,  and  expressed  his  opinion  that  there  was 
danger  of  falling  rock  at  the  cut.  When  Miles  McGrath,  with 
his  men,  reached  the  obstruction,  it  was  very  dark.  The  only 
lights  available  were  lanterns,  and  such  light  as  reached  the 
north  end  of  the  work  from  the  headlight  of  the  freight  engine, 
which  light,  because  of  a  curve  in  the  railroad,  did  not  reach  the 
south  side  of  the  work,  and  from  a  small  bonfire,  which  was 
bright  for  only  a  few  minutes.  After  Miles  McGrath  reached 
the  obstruction,  because  of  the  darkness,  no  inspection  of  the 
rock  in  the  mountain  side  of  the  cut  to  determine  whether  any  of 
it  was  liable  to  fall  could  be  made  with  the  lights  which  were 
available;  and  several  of  the  foremen  went  together  to  Miles 
McGrath,  and  one  of  them  in  presence  of  the  others  asked  Miles 
McGrath  if  the  place  had  been  examined  and  was  all  right, 
whereupon  John  McGrath,  who  was  also  present,  said  in  their 
hearing  to  Miles  McGrath,  "Yes,  I  examined  it  before  dark,  and 
it  is  all  right."  Upon  hearing  that  statement  the  foreman  all 
went  to  work  with  their  men,  and  the  work  continued  until  about 
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9  p.  m.,  when  a  large  rock  fell  down  from  the  mountain  side  of 
the  cut  at  the  south  side  of  the  work,  killing  said  Charles  H. 
Whipps  and  some  others,  and  injuring  still  others  of  the  work- 
men. The  plaintiffs  (defendants  in  error)  are  the  father  and 
mother  of  said  Charles  H.  Whipps,  and  brought  this  action 
under  the  Colorado  statute  to  recover  the  damages,  not  exceeding 
$5,000.  which  they  allege  they  have  sustained  by  the  death  of  their 
said  son.  which  they  aver  was  caused  by  negligence  attributable 
to  the  defendant  in  not  ascertaining  by  proper  inspection  the  dan- 
gerous condition  of  the  cliff  of  rock  on  the  mountain  side  of  the 
cut,  and  not  propping  or  supporting  the  wall  so  as  to  prevent 
rock  from  falling  therefrom,  not  advising  said  Whipps  of  the 
dangerous  character  of  the  cut,  and  not  providing  sufficient  lights 
to  enable  said  Whipps  to  observe  the  unsafe  conditions,  and  in 
failing  to  provide  him  a  safe  place  in  which  to  work.  Verdict 
and  judgment  was  for  the  plaintiffs. 

Kari  C.  Schuyler  (Henry  M,  Blackmer,  on  the  brief),  for 
plaintiff  in  error. 

Joseph  H.  Maupin  and  Arthur  H.  M chain  {George  H.  Wilkes, 
on  the  brief),  for  defendants  in  error. 

Before  Sanborn  and  Hook,  Circuit  Judges,  and  Lochren, 
District  Judge. 

LocHREN,  District  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

It  is  a  general  rule  of  law  governing  the  relation  of  master  and 
servant  that  it  is  the  duty  of  the  master  to  use  ordinary  care  to 
furnish  and  maintain  a  reasonably  safe  place  for  the  servant  in 
which  to  perform  his  work.  This  rule  as  to  "safe  place"  only 
applies  to  such  place  as  the  master  constructs,  prepares,  or  se- 
lects for  such  purpose.  It  has  a  very  limited  application  to  the 
erection  of  new  buildings  or  structures,  though  it  may  apply  to 
stagings  and  the  like,  supplied  by  the  master;  and  does  not 
render  the  master  responsible  for  dangers  which  necessarily  in- 
here in  the  work  and  are  only  to  be  gaurded  against  by  the  care 
the  servants  themselves  shall  exercise  in  its  performance.  Such 
risks,  including  the  risk  of  negligence  on  the  part  of  fellow  serv- 
ants, are  assumed  by  all  who  enter  into  the  employment.  In 
many  cases  of  preparatory  work  to  fit  a  place  for  its  intended  use, 
like  the  excavation  along  a  mountain  side  of  a  cut  for  a  railroad 
track,  the  work  so  prosecuted  will  make  the  place  which  was  safe 
before  dangerous  to  the  servants,  as  their  work  progresses,  from 
the  liability  of  stone  or  earth  to  slide  down  the  sides  of  the  cuts 
so  made  by  the  same  servants,  who  must  be  held  to  have  assumed 
all  such  risks.  So  in  the  pulling  down  of  structures,  and  in  the 
removal  of  debris  after  some  catastrophe  or  accident  which  has 
made  the  place  unsafe  and  unfit  for  the  use  to  which  it  has  been 
devoted,  and  where  the  very  object  of  the  work  is  to  clear  away 
the  wreckage  anS  restore  the  place  to  a  condition  of  safety  and 
usefulness.     If  by  such  catastrophe  a  railroad  used  for  the  trans- 
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portation  of  passengers,  freight,  and  mails  is  obstructed,  the 
removal  of  the  obstruction  is  a  necessity  admitting  of  no  delay, 
whether  the  exigency  arises  in  the  daytime  or  at  night ;  and  serv- 
ants employed,  who  undertake  and  engage  in  such  work,  neces- 
sarily assume  the  incidental  risks.  Gulf,  etc.,  Ry.  v,  Jackson,  65 
Fed.  48,  12  C.  C.  A.  507;  Minneapolis  v.  Lundin,  58  Fed.  525, 
7  C.  C.  A.  344 ;  Porter  v.  Silver  Creek,  etc.,  Coal  Co..  84  Wis. 
418,  423,  54  N.  W.  1019 ;  Colo.  Coal  &  Iron  Co.  v.  Lamb.  6  Colo. 
App.  255,  266,  40  Pac.  251 ;  Carlson  v.  Railway  (Or.)  28  Pac. 
497.  The  fact  that  the  exigency  causes  the  work  to  be  done  in 
the  darkness  of  night  and  with  insufficient  lights  does  not  lessen 
the  assumption  of  the  risks  of  the  servants.  Gulf,  etc.,  Ry.  v. 
Jackson,  65  Fed.  48,  51,  12  C.  C.  A.  507.  But  the  court  (adopting 
one  of  plaintiff's  requests)  instructed  the  jury  as  follows: 

"I  charge  you  that  it  became  and  was  the  duty  of  said  defendant 
company  and  its  roadmaster,  supervisor,  and  agent,  before  order- 
ing and  directing  said  Whipps  to  work  at  the  aforesaid  place,  to 
have  examined  and  inspected,  or  caused  to  be  examined  or  in- 
spected, the  place  wherein  said  deceased  was  required  to  work; 
and  if  you  find  that  the  said  defendant,  disregarding  its  duty 
toward  the  said  deceased,  negligently  or  carelessly  failed  to  in- 
spect the  said  premises,  or  negligently  or  carelessly  failed  to 
sufficiently  and  safely  prop  or.  support  the  said  embankment 
or  wall  or  cliff  of  rock,  so  as  to  prevent  the  same  from  caving 
or  falling,  or  in  any  other  manner  negligently  or  carelessly  failed 
to  provide  a  safe  place  for  the  said  Whipps  to  work,  or  negli- 
gently or  carelessly  failed  to  see  that  the  loose  rock  and  earth 
overhead  was  secure  from  falling  in  and  upon  the  said  Whipps 
at  the  said  point,  and  that  the  place  where  he  was  ordered  and 
directed  to  work  was  an  unsafe  and  dangerous  place  to  work,  and 
that  by  reason  of  the  defendant's  violation  of  its  duties  and  its 
several  duties  the  said  deceased  lost  his  life,  the  case  may  be  for 
the  plaintiff,  in  connection  with  the  other  evidence  in  the  case." 

This  charge  was  duly  excepted  to,  and  is  assigned  as  error. 
The  exception  must  be  sustained.  The  first  rock  slide  occurred 
late  in  the  afternoon,  and  wholly  obstructed  traffic  on  the  railroad, 
making  it  the  duty  of  the  servants  of  the  railroad  near  that  place, 
without  awaiting  orders,  to  clear  the  tracks  of  the  fallen  rock  as 
rapidly  as  was  possible.  There  was  no  time  to  summon  engineers 
to  inspect  the  face  of  the  cliff.  Such  slides  were  not  infrequent 
on  this  railroad,  and  there  was  no  evidence  that  such  a  precaution 
as  propping  or  supporting  the  embankment,  wall,  or  cliff  of  rock 
was  practicable,  or  was  ever  taken  or  thought  of  by  any  one  under 
such  circumstances  on  that  or  anv  other  railroad.  It  was  a 
sudden  disaster,  causing  a  condition  of  the  tracks  which  had  \o 
be  repaired  with  speed.  The  defendant  was  not  responsible 
for  the  catastrophe  and  wreckage  which  caused  whatever  danger 
there  was  in  the  situation;  and  under  such  circumstances  the 
doctrine  of  "safe  place"  had  no  application.  The  place  was  not 
in  a  condition  made  or  chosen  by  the  defendant,  but  in  such 
condition  as  the  disaster  had  left  it.     It  was  the  plain  duty  of  the 
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servants  in  such  an  exigency,  without  awaiting  orders,  to  engage 
in  and  hurry  the  work  of  clearing  the  obstruction  from  the  track, 
and  incidentally  to  look  after  and  guard  their  own  safety  while  so 
engaged;  and  the  servants  at  hand,  under  John  McGrath,  their 
foreman  and  fellow  servant,  engaged  in  that  work  at  once,  and 
other  servants,  with  their  foreman,  as  they  learned  of  the  disaster, 
joined  them.  John  McGrath  was  a  man  of  experience  on  that 
railroad,  where  such  slides  had  occurred  before,  and  with  the 
others  could,  while  the  daylight  remained,  see  the  face  of  the  cliff, 
and  form  a  judgment  as  to  whether  it  appeared  to  be  dangerous 
or  reasonably  safe  for  himself  and  his  fellow  workmen.  That 
his  attention  was  given  to  this  subject  appears,  but  the  extent 
of  his  inspection  or  examination  does  not  appear.  His  attention 
was  called  by  a  brakeman,  who  had  no  knowledge  or  experience 
about  such  matters,  to  a  crevice  or  fissure  at  the  side  of  a  rock  in 
the  cliff.  But  it  appeared  that  such  crevices  or  fissures  were 
common  in  all  such  cliffs,  of  which  there  were  very  many  along 
that  railroad,  and  this  one  does  not  seem  to  have  impressed  him 
as  dangerous ;  and  he  appears  to  have  relied  on  his  own  judgment 
and  experience  in  preference  to  the  suggestion  of  a  mere  train- 
man. Miles  McGrath,  the  roadmaster,  was  sent  there  by  another 
subordinate  official,  with  an  engine  and  flat  cars  and  such  work- 
men as  he  could  pick  up  on  the  way,  to  clear  the  rock  from  the 
track ;  arriving  there  after  it  had  become  very  dark.  The  fore- 
man of  these  men  which  he  brought  there  came  to  him  when 
about  to  begin  work,  and  one  of  them  (Mr.  Owens)  asked  him 
if  the  place  was  all  right,  whereupon  John  McGrath,  who  was 
present,  answered,  "Yes,  I  examined  it  before  dark,  and  it  is  all 
right,"  and  then  the  foremen  went  to  work  with  their  men. 

It  does  not  appear  by  direct  testimony  what  information  was 
given  to  Whipps,  as  to  the  exigency  requiring  this  work  to  be  done 
at  night,  or  as  to  the  character  of  the  disaster,  before  he  arrived 
at  the  obstruction  and  engaged  in  the  work.  It  does  appear 
that  Miles  McGrath  arrived  at  Russell,  where  the  bridge  gang 
was,  of  whom  Whipps  was  one,  about  6  o'clock,  with  his  engine 
and  flat  cars;  and  waited  while  they  got  their  suppers,  after  di- 
recting that  they  go  with  him  to  this  work ;  and  that  they  got  their 
shovels  and  went  on  those  cars  10  miles  or  more  to  the  work. 
If  it  is  not  a  certain  presumption  that  all  the  men  were  informed 
of  the  cause  of  their  being  called  to  distant  work  at  such  a  time, 
it  is  clear  that  their  foreman  was  so  informed,  and  that  on  arriv- 
ing at  the  obstruction,  the  situation  was  obvious,  and  also  the 
necessity  for  clearing  the  track  and  causing  that  work,  then  only 
begun,  to  be  hurried  through,  although  in  the  night;  and  this 
could  leave  no  other  inference  than  that  the  disaster  had  just 
happened,  and  that  the  work  of  removing  the  broken  rock  was 
being  prosecuted  by  the  workmen,  caring  for  their  own  safety. 
The  absence  of  sufficient  light  to  enable  them  to  carefully  exam- 
ine the  cliff  naturally  occurred  from  the  coming  on  of  night  and 
the  hasty  want  of  preparation,  and  was  patent  equally  to  all  the 
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men  engaged.     Gulf,  etc.,  v,  Jackson,  65  Fed.  48,  51,  12  C.  C. 
A.  507. 

As  before  stated,  in  the  case  of  a  sudden  disaster  like  this 
rock  slide,  stopping  all  trains  on  a  railroad,  it  was  the  duty  of  the 
servants  without  orders  to  enter  on  the  work  of  clearing  the 
tracks,  and  of  the  railroad  company,  without  waiting  for  inspec- 
tion, to  direct  its  servants  to  hasten  to  the  place  and  engage  in  that 
work,  expecting  the  servants  to  use  their  own  senses  and  judg- 
ment in  avoiding  dangers.  The  circumstances  gave  the  servants 
no  right  to  assume  that  a  safe  place  was  prepared  and  furnished, 
or  any  inspection  had,  other  than  such  examination  as  had  been 
or  might  be  made  by  fellow  servants  in  prosecuting  the  work.  It 
appears  that  John  McGrath  had  assumed  to  make  such  examina- 
tion as  he  deemed  proper.  If  he  was  negligent  in  this,  although 
he  was  a  foreman,  he  was  engaged  in  a  common  emplov-ment 
with  the  others,  and  was  a  fellow  servant.  Balch  v.  Haas,  73 
Fed.  974,  978,  20  C.  C.  A.  151.  So,  also,  was  Miles  McGrath, 
the  roadmaster.  He  had  no  entire  control  of  any  separate  de- 
partment, but  was  engaged,  like  the  other  servants  and  the 
foremen,  in  the  common  employment  of  keeping  the  road  in 
repair,  and  was  subject  to  the  orders  of  the  superintendent  and 
trainmaster.  Northern  Pacific  Rv.  Co.  v,  Dixon,  194  U.  S.338, 
343,  24  Sup.  Ct.  683,  684,  48  L.  Ed.  1006.  In  this  case  the 
court  says : 

"We  have  no  hesitation  in  holding,  both  on  principle  and  au- 
thority, that  the  employer  is  not  liable  for  an  injury  to  one  employee 
occasioned  by  the  negligence  of  another  engaged  in  the  same 
general  undertaking;  that  it  is  not  necessary  that  the  servants 
should  be  engaged  in  the  same  operation  or  particular  work.  It 
is  enough  to  bring  the  case  within  the  general  rule  of  exemption 
if  they  are  in  the  employment  of  the  same  master,  engaged  in  the 
same  common  enterprise,  both  employed  to  perform  duties  tend- 
ing to  accomplish  the  same  general  purposes :  or,  in  other  words, 
if  the  services  of  each  in  his  particular  sphere  or  department  are 
directed  to  the  accomplishment  of  the  same  general  end." 

Here  all  these  servants,  including  the  foremen  and  the  roadmas- 
ter, were,  when  the  disaster  happened,  engaged  in  the  common 
work  and  enterprise  of  keeping  the  railway  in  proper  condition 
for  the  passage  of  trains.  The  disaster  caused  an  instant  sudden 
emergency  in  the  very  work  in  which  they  were  engaged.  An 
emergency  admitting  of  no  delay — ^not  even  for  daylight — cer- 
tainly not  for  the  summoning  of  the  managing  officers  of  the 
railway  or  of  its  engineers.  The  work  to  be  done  was  simplv 
the  rough  work  of  clearing  the  tracks  of  the  fallen  rocks,  which 
the  servants,  under  their  foremen  and  roadmaster,  were  entirely 
competent  to  perform.  The  circumstances  and  conditions  must 
have  made  it  plain  to  all  that  no  inspection  of  precaution  respect- 
ing the  cliff  was  or  could  have  been  had  except  by  such  of  the 
servants  as  were  there  while  it  was  daylight.  Under  these  circum- 
stances the  servants  who  came  later  as  well  as  those  who  were 
there  in  daylight  assumed  the  risk  of  the  employment  they  en- 
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gaged  in ;  and  if  John  McGrath  or  Miles  McGrath  were  negligent 
in  representing  the  place  to  be  safe,  that  was  negligence  of  fellow 
servants.  Northern  Pacific  Co.  v,  Dixon,  above  cited;  Pennsyl- 
^•a^ia  Co.  v,  Fishack,  123  Fed.  465,  59  C.  C.  A.  269. 

It  is  unnecessary  to  consider  in  detail  the  several  assignments 
of  error.  The  instructions  to  the  jury  throughout  conformed  to 
the  theory  presented  by  the  instruction  above  quoted. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 


Pierce  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  Georgia,  March  27,  1905.) 
[50  S.   E.   Rep.  468.] 

KilUng  of  Employee — Freedom  from  Contributory  Negligence — 
Pleading. — When,  in  a  petition  by  a  widow  of  an  employee  of  a  rail- 
road company,  claiming  damages  for  the  homicide  of  her  husband  as 
a  result  of  the  negligence  of  other  employees  of  the  company,  the 
averments  of  the  petition,  taken  as  a  whole,  show  that  the  husband  of 
the  plaintiff  was  blameless  in  reference  to  the  transaction  which 
caused  his  death,  an  allegation,  in  a  paragraph  of  the  petition  separate 
and  distinct  from  those  in  which  it  appeared  that  the  husband  was 
blameless,  that  he  was  "free  from  fault,"  even  if  it  is  to  be  treated  as 
a  mere  conclusion  of  the  pleader,  is  not  inappropriate  to  the  petition, 
and  furnishes  no  reason  for  striking  that  paragraph  or  for  dismissing 
the  whole  case. 

Same — Sufficiency  of  Petition — Designating  Negligent  Employees.* 
— A  petition  by  a  widow  against  a  railroad  company  for  the  homicide 
of  her  husband,  who  had  been  an  employee  of  the  defendant,  which 
set  forth  the  time  when,  the  place  at  which,  and  the  circumstances 
under  which,  the  homicide  occurred,  and  alleged  that  it  was  the  result 
of  the  negligence  of  the  officers,  agents,  and  servants  of  the  defendant, 
was  not  subject  to  a  special  demurrer  raising  the  objection  that  the 
names  of  such  officers,  agents,  and  servants  were  not  set  forth  in  the 
petition. 

Same — Same. — The  petition  set  forth  a  cause  of  action,  and  was  not 
subiect  to  any  of  the  objections  raised  in  the  demurrers. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  County;  Geo.  T.  Cann, 
Judge. 

Action  by  Mary  Pierce  against  the  Seaboard  Air  Line  Railway. 
Judgment  for  defendant,  and  plaintiff  brings  error.     Reversed. 

This  was  an  action  against  a  railway  company,  by  the  widow 
of  one  of  its  engineers  for  damages  claimed  to  have  resulted  from 
his  negligent  homicide  in  the  state  of  Florida.  The  petition  sets 
out  the  statutes  of  Florida  authorizing  suits  and  imposing  lia- 
bility in  cases  of  the  character  alleged.  The  homicide  was 
claimed  to  have  resulted  from  defects  in  the  roadbed  and  switch ; 

*See  foot-note  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Davis  (Kan.), 
15  R.  R.  R.  354,  38  Am.  &  Eng.  R.  Gas.,  N.  S.,  354. 
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the  details  of  which,  the  manner  and  the  time  in  which,  and  the 
place  at  which,  the  deceased  met  his  death,  being  set  forth  with 
particularity.  It  is  alleged  that  the  plaintiff's  husband  did  not 
know  of  the  defects  which  brought  about  the  catastrophe,  and 
could  not,  by  the  exercise  of  ordinary  care,  have  discovered 
them;  that  the  train  was  running  at  a  rapid  rate  of  speed,  as 
required  by  the  rules  of  the  company,  in  order  to  make  the  sched- 
ule time ;  that,  on  account  of  this  rapid  rate  of  speed,  the  defects 
could  not  be  detected;  that  the  engineer  was  in  the  cab  of  the 
engine  when  the  derailment  occurred;  and  that  his  death  was 
caused  by  the  negligence  of  the  "defendant  company,  its  officers, 
agents,  servants,  and  employees,  in  permitting  said  defects  and 
dangers  to  exist."  In  the  fifth  paragraph  it  is  alleged  that  prior 
to  the  derailment,  and  at  the  time  thereof,  the  plaintiff's  husband 
"in  no  way  consented  to  or  contributed  to  the  same,  but  was  en- 
tirely free  from  fault.*'  The  petition  was  demurred  to  on  the 
grounds  that  the  allegation  of  freedom  from  fault  in  the  fifth 
paragraph  was  a  mere  conclusion  of  the  pleader,  with  no  facts 
set  forth  from  which  the  conclusion  was  drawn ;  that  the  petition 
fails  to  give  the  names  of  the  officers,  agents,  and  servants  of  the 
defendant  whose  acts  are  alleged  to  have  brought  about  the  trans- 
action in  which  the  plaintiff's  husband  lost  his  life,  and  fails  to 
allege  that  they  were  acting  in  their  capacity  as  such  officers, 
agents,  and  servants  at  the  time  of  the  occurrence,  as  provided  by 
the  statute  of  Florida  set  forth  in  the  petition.  The  court  sus- 
tained these  grounds  of  demurrer,  and  passed  an  order  allowing 
the  plaintiff  time  within  which  to  amend  to  meet  them.  The 
plaintiff  failed  to  so  amend,  and  the  petition  was  dismissed, 
whereupon  she  excepted. 

Twiggs  &  Oliver,  for  plaintiff  in  error. 
/.  Randolph  Anderson,  for  defendant  in  error. 

CoiiB,  J.     1.  The  law  of  Florida  authorizing  an  employee  of  a 
railroad  company  to  recover  damages  from  the  company  for  an 
injury  resulting  from  the  negligence  of  a  co-employee  is  sub- 
stantially the  same  as  the  law  of  Georgia  on  that  subject.     The 
petition  in  such  a  case  must  allege  all  of  the  facts  necessary  to 
constitute  a  cause  of  action,  and  there  are  at  least  three  essential 
elements  necessary  to  make  the  cause  of  action  complete:    In- 
jury to  the  plaintiff  resulting  from  an  act  of  the  servants  and 
agents  of  the  company,  negligence  on  their  part  in  connection 
with  the  matter  bringing  about  the  injury,  and  freedom  from  fault 
on  the  part  of  the  plaintiff  in  reference  to  all  matters  connected 
with  the  transaction  which  contributed  substantially  to  the  injury. 
It  is  therefore  necessary  that  all  of  these  elements  should  appear 
in  the  averments  of  the  petition.     The  absence  of  any  one  of 
them    would    make    the    petition    substantially    defective.     The 
presence  of  all  three  would  make  the  petition  good  in  substance. 
If,  in  the  allegations  in  reference  to  any  of  these  elements,  the 
averments  of  the  petition  do  not  deal  with  the  subject  with  that 
particularity  which  would  be  required  to  put  the  defendant  on 
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notice  of  what  it  had  to  meet,  such  defects  can  be  taken  advantage 
of  by  special  demurrer,  and  would  be  fatal  in  the  absence  of  an. 
appropriate  amendment  Seaboard  Air  Line  Railway  v.  Pierce, 
120  Ga.  230,  47  S.  E.  581.  The  averments  of  the  petition  in 
the  present  case  were  sufficient,  if  proved,  to  show  negligence- 
on  the  part  of  the  defendant,  resulting  in  the  death  of  the  plain- 
tiff's husband.  Taking  the  allegations  as  a  whole,  it  also  appears, 
without  reference  to  the  averment  in  the  fifth  paragraph,  that  the- 
plaintiff's  husband  was  free  from  fault  in  the  transaction  resulting' 
in  his  death.  It  is  averred  that  he  was  running  his  engine  at  the 
rate  of  speed  required  by  the  rules  of  the  company,  which  was 
a  ver>^  high  rate,  but  which  would  not  h^ve  been  an  improper  or 
negligent  rate  of  speed  if  the  roadbed  and  switch  had  been  in 
proper  condition ;  that  he  did  not  know  of  the  defective  condition 
of  the  switch,  and  had  no  opportunity  of  ascertaining  it,  except 
that  which  was  afforded  by  looking  out  from  his  engine  as  he 
was  approaching  and  passing  the  point  where  the  defects  existed. 
It  was  distinctly  alleged  that,  on  account  of  the  rapid  rate  of 
speed  at  which  he  was  required  to  run,  and  at  which  he  was 
actually  running  in  obedience  to  the  orders  of  his  superiors,  it 
was  impossible  for  him  to  detect  the  defects  in  the  roadbed,  track, 
and  switch  as  he  approached  the  point  at  which  the  defects  ex- 
isted ;  and,  while  the  petition  does  not  distinctly  allege  that  he  was 
on  the  lookout  as  he  was  approaching  the  switch,  it  is,  in  effect, 
alleged  that,  if  he  had  been  on  the  lookout,  it  would  have  been 
impossible  for  him  to  see  the  defects  which  brought  about  the 
catastrophe.  We  do  not  see  how  it  could  have  been  alleged  with 
greater  certainty  that  he  was  blameless  in  the  transaction.  Such 
beinia:  the  proper  construction  of  the  averments  of  the  petition 
relating  to  the  negligence  of  the  defendant  and  the  conduct  of  the 
plaintiff's  husband,  the  averment  in  the  fifth  paragraph  that  he 
was  "free  from  fault"  can  be  properly  considered  simply  as  a  con- 
clusion drawn  from  these  allegations;  and,  while  it  would  have 
been  more  appropriate  for  this  conclusion  to  have  been  alleged 
in  connection  with  the  averments  from  which  it  was  drawn,  the 
fact  that  it  was  not  placed  in  immediate  connection  therewith 
constituted  no  reason  for  striking  the  fifth  paragraph  of  the  peti- 
tion or  dismissing  the  whole  case.  If  the  plaintiff's  case  depended 
entirely  upon  the  averments  in  the  fifth  paragraph,  so  far 
as  the  freedom  from  fault  of  her  husband  was  concerned,  there 
might  be  some  question  as  to  whether  a  mere  allegation  that  he 
was  free  from  fault  would  be  sufficient  to  put  the  defendant  on 
notice  of  what  facts  it  was  to  meet  at  the  trial,  which  were 
claimed  to  show  that  the  deceased  was  blameless  in  the  trans- 
action which  brought  about  his  death.  This  court  has  never 
made  any  distinct  ruling  that,  in  cases  of  the  character  now  under 
investigation,  a  mere  general  averment  that  the  employee  was 
without  fault  would  be  sufficient,  without  an  allegation  of  the 
facts  from  which  this  conclusion  is  drawn ;  and  expressions  used 
in  different  cases  would  indicate  that  the  writers  of  the  opinions 
were  not  entirely  in  accord  with  each  other  on  this  subject. 
17  RR    R— 37 
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See  Allen  v.  Factory,  82  Ga.  76,  79,  8  S.  E.  68 ;  Central  R.  Co.  r. 
Hubbard,  86  Ga.  623,  12  S.  E.  1020  (1) ;  Seward  v.  Draper,  112 
Ga.  673,  37  S.  E.  978;  Ga.  R.  Co.  v.  Rayford,  115  Ga.  937,  938. 
42  S.  E.  234;  Hopkins,  Per.  Inj.  §  527  et  seq.  In  neither  the 
Hubbard  nor  the  Rayford  Case  was  there  any  special  demurrer. 
In  the  Allen  Case,  freedom  from  fault  depended  largely  upon  want 
of  knowledge,  and  it  was  said  that  this  could  have  been  made  the 
subject  of  a  distinct  allegation.  In  the  present  case  want  of 
knowledge  as  to  the  existence  of  the  defects  is  distinctly  alleged. 
2.  That  ground  of  the  demurrer  which  objected  to  the  petition 
on  the  ground  that  it  failed  to  give  the  names  of  the  alleged  neg- 
ligent officers,  agents,  and  employees  of  the  defendant  was 
sustained  by  the  judge.  We  do  not  think  this  was  a  sufficient 
reason  for  dismissing  the  case.  In  a  case  like  the  present,  the 
negligent  acts  of  the  officers,  servants,  and  agents  of  the  com- 
pany, and  the  time  and  place  of  their  commission,  are  all  that  is 
necessary  to  put  the  defendant  on  notice  of  what  it  is  to  meet 
with  respect  to  this  matter.  An  employer  has  greater  facilities 
for  ascertaining  the  names  of  his  employees  than  one  who  is  in- 
jured by  the  negligence  of  such  employees:  and  especially  is  this 
true  where  the  injured  employee  and  the  negligent  employee  are 
engaged  in  different  departments  of  work,  as  well  as  in  the  case 
of  a  widow  of  a  deceased  employee,  who  is  the  plaintiff  in  a  suit 
brought  for  his  homicide.  While  a  railroad  company  operating 
a  long  line  of  railroad  has  necessarily  numerous  employees,  and 
often  the  principal  officers  do  not  know  the  names  of  all  of  such 
employees,  the  facilities  which  they  have  for  obtaining  informa- 
tion is  greater  than  that  which  a  stranger  or  even  an  employee 
would  have.  And  where  the  time,  place,  and  all  the  circum- 
stances of  the  catastrophe  which  brought  about  the  injury  or 
homicide  are  alleged  with  great  particularity,  it  should  be  an 
easy  matter  for  the  railroad  company  to  ascertain  the  names  of 
the  employees  who  were  responsible,  if  responsibility  existed, 
or  who  were  blameless,  if  the  charge  was  unfounded.  It  is  cer- 
tainly easier  for  it  to  obtain  this  information  than  it  would  be  for 
the  widow  of  a  deceased  employee.  In  Augusta  Rv.  Co.  v.  An- 
drews, 92  Ga.  706,  19  S.  E.  713,  where  the  right  of  the  plaintiff 
to  recover  depended  upon  the  grant  of  permission  by  the  cit}* 
council  of  Augusta  to  climb  a  fire-alarm  pole,  it  was  held  that 
an  allegation  that  this  permission  had  been  granted  by  the  "city 
council  of  Augusta,  through  its  duly  authorized  officers  and 
agents,"  was  sufficient,  without  stating  the  name  of  any  partic- 
ular officer  or  agent  of  the  municipality.  The  question  was 
raised  in  that  case  by  a  special  demurrer,  as  appears  from  the 
reporter's  statement  on  page  707  of  92  Ga.,  page  713  of  19  S.  E., 
which  we  have  verified  by  an  examination  of  the  original  record. 
See,  also,  Woodson  v.  Johnston.  109  Ga.  454,  34  S.  E.  587  (2)  : 
Nashville  Ry.  Co.  v.  Priest,  117  Ga.  769,  45  S.  E.  35.  In  Cher- 
okee Mills  V.  Gate  City  Cotton  Mills,  122  Ga.  — ,  50  S.  E.  82, 
which  was  a  suit  for  a  breach  of  contract,  the  plaintiff  alleged 
in  one  paragraph  of  the  petition  that  the  negotiations  were  con- 
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ducted  "through  its  proper  officers" ;  and  in  another  paragraph, 
which  claimed  attorney's  fees  on  account  of  bad  faith,  it  was 
averred  that  the  plaintiff  had  approached  the  defendant  company, 
"through  its  proper  officers,  to  make  good  said  contract."  It 
was  held  that  a  special  demurrer  alleging  that  the  petition  did  not 
set  forth  the  name  of  the  officers  referred  to  was  well  taken,  and 
that  it  was  neither  unreasonable  nor  a  hardship  upon  the  plaintiff 
to  give  the  names  of  its  own  officers,  nor  the  names  of  the  officers 
of  the  defendant  company  with  whom  its  officers  had  dealt.  In 
such  a  case  this  information  was  equally  within  the  knowledge 
of  both  parties,  if  any  transaction  took  place.  The  ruling,  so 
far  as  it  relates  to  the  officers  of  the  plaintiff  company,  is  directly 
in  line  with  the  ruling  now  made,  and  that  part  of  the  decision 
which  required  the  plaintiff  to  set  forth  the  names  of  the  defend- 
ant's officers  with  whom  it  dealt  is  not  at  all  in  conflict  with  the 
present  ruling.  If  a  transaction  actually  took  place  between  the 
officers  of  the  two  companies,  the  names  of  the  officers  of  the  de- 
fendant were  equally  within  the  knowledge  of  both  parties.  If 
no  such  transaction  took  place,  then  the  names  of  the  officers  with 
whom  the  transaction  was  claimed  to  have  taken  place  was  more 
within  the  knowledge  of  the  plaintiff  than  of  the  defendant,  and 
the  defendant  w^as  entitled  to  know  the  names  of  such  officers. 

3.  The  petition  set  forth  an  extract  from  a  statute  of  Florida 
in  which  a  right  to  recover  is  given  in  case  of  death  from  the 
"wTongful  act,  negligence,  carelessness,  or  default  of  any  corpora- 
tion, or  by  the  wrongful  act,  carelessness,  negligence,  or  default 
of  any  agent  of  any  corporation,  acting  in  his  capacity  of  agent 
of  such  corporation."  The  demurrer  raises  the  objection  not  only 
that  the  petition  did  not  specify  the  names  of  the  agents  of  the  de- 
fendant for  whose  wrongful  act  it  is  sought  to  be  held  liable,  but 
also  that  it  failed  to  allege  facts  showing  that  such  alleged  agents 
were  then  and  there  acting  in  the  capacity  as  agents  of  the  de- 
fendant, and  within  the  legitimate  scope  of  their  authority.  That 
part  of  the  demurrer  which  raises  the  objection  in  reference  to 
the  names  of  the  agents  is  disposed  of  by  what  is  stated  in  the 
preceding  division  of  this  opinion.  The  Florida  statute,  in  effect, 
makes  a  railroad  company  responsible  for  the  acts  of  omission  or 
commission  of  its  duly  authorized  agents ;  and  the  words  "acting 
in  his  capacity  of  agent  of  such  corporation"  merely  state  the  gen- 
eral rule  of  law  making  a  principal  responsible  for  the  acts  of  his 
agent  done  within  the  legitimate  scope  of  his  authority.  So  con- 
struing the  statute,  the  allegations  of  the  petition  were  sufficient 
to  show  that  the  acts  complained  of  were  the  acts  of  agents  of  the 
corporation. 

Judgment  reversed.    All  the  Justices  concur. 
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(Supreme  Court  of  Michigan,  June  8,  1905.) 
[103  N.  W.  Rep.  846.] 

Master  and  Servant — Fellow  Servants — Application  of  Rale.*— A 

freight  conductor  was  injured  while  on  the  side  of  a  moving  car, 
preparatory  to  climbing  the  ladder  on  the  car's  end,  by  coming  in 
contact  with  a  movable  platform  which  had  been  low^ered  by  a  station 
agent  in  preparation  for  the  coming  of  a  train  which  was  due  in  a 
short  time,  and  for  the  loading  of  milk  onto  which  the  platform  was 
used.  This  platform  was  properly  constructed  for  the  use  for  which 
it  was  intended,  but  when  lowered  into  position  it  extended  so  far  out 
towards  the  track  as  to  strike  one,  situated  as  the  conductor  was,  on 
the  side  of  a  car.  Held,  that  the  station  agent,  in  lowering  the  plat- 
form, was  a  fellow  servant  with  the  conductor,  and  was  not  performing 
any  primary  duty  of  the  master. 

'  Error  to  Circuit  Court,  Shiawassee  County ;  Steams  F.  Smith, 
Judge. 

Action  by  T.  Henry  against  the  Ann  Arbor  Railroad  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Argued  before  Moore,  C.  J.,  and  Grant,  Blair,  Montgom- 
ery, and  OSTRANDER,  JJ. 

T.  W.  Whitney  {Alexander  L.  Smith,  of  counsel),  for  appel- 
lant. 

Watson  &  Chapman,  for  appellee. 

Blair,  J.  This  cause  comes  into  this  court  on  a  writ  of  error 
to  the  circuit  court  of  Shiawassee  county,  by  which  it  is  sought 
to  reverse  a  judgment  rendered  in  favor  of  the  plaintiff.  The 
plaintiff  was  a  freight  conductor  in  the  employ  of  defendant  com- 
pany. On  the  21st  of  July,  1903,  he  was  injured — Closing  his 
right  arm — by  being  run  over  by  the  train  of  which  he  was  in 
charge  at  the  station  at  Whitmore  Lake,  on  the  line  of  defendant's 
railroad.  At  the  time  of  the  accident  he  was  employed  as  a  con- 
ductor of  a  freight  train  running  between  Durand  and  Toledo, 
and  had  been  so  employed  for  about  nine  or  ten  months.  The 
declaration  contains  three  counts.  The  first  contains  the  follow- 
ing language:  "Said  defendant  carelessly  and  negligently  built 
and  constructed  a  milkhouse  with  a  platform  thereon  dangerously 
near  the  main  line  of  said  defendant,  and  it  carelessly  let  down 
and  left  its  platform  in  such  a  condition  that  it  was  so  near  the 
main  line  of  said  defendant's  railroad  at  Whitmore  Lake,  a  sta- 
tion on  defendant's  line  of  road,  that  while  this  plaintiff  was 
climbing  up  the  side  of  the  car  in  the  performance  of  his  ordi- 

*For  the  authorities  in  this  series  on  the  question  as  to  what  are 
the  duties  of  a  railroad  company  which  it  cannot  delegate  so  as  to 
escape  liability  for  injuries  to  its  employees,  see  foot-note  appended 
to  Richey  v.  Southern  Ry.  Co.  (S.  Car.),  14  R.  R.  R.  526,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  526. 
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nan'  work  as  a  conductor  of  said  freight  train,  and  to  which  said 
car  was  attached,  said  platform  came  in  colHsion  with  this  plaintiff 
while  he  was  in  the  exercise  of  due  and  ordinary  care,  and  in  no 
way  guilty  of  any  negligence  that  contributed  thereto;  and  by 
reason  thereof  he  was  knocked  from  the  side  of  the  car  onto  the 
track,  and  run  over  by  said  train,  cutting  off  his  right  arm." 
The  second  count,  after  setting  forth  the  duty  of  providing  a  safe 
place,  etc.,  is  as  follows,  to  wit :  "But,  notwithstanding  the  duty 
aforesaid,  it  carelessly  and  negligently  constructed  a  milkhouse 
near  to  its  main  line  of  track,  and  within  six  feet  thereof,  and 
constructed  a  movable  platform  on  this  milkhouse,  which  worked 
up  and  down  by  the  use  of  pulleys,  so  that  when  said  platform 
was  dropped  down  it  came  up  to  the  cars  on  the  main  line  of  said 
defendant's  railway.  And  on,  to  wit,  the  21st  day  of  July,  1903, 
while  plaintiff  was  engaged  in  his  regular  employment  as  con- 
ductor, and  was  going  up  the  side  of  the  car,  which  was  attached 
to  a  freight  train,  which  was  in  motion,  he  came  in  collision  with 
said  platform,  which  then  and  there  fell  down  and  struck  this 
plaintiff,  and  caused  him  to  collide  therewith,  and  knocked  him 
with  great  force  and  violence  from  the  side  of  said  car  to  the 
ground,  causing  him  to  be  run  over  by  said  train,  cutting  off  his 
rig^ht  arm."  The  third  count  is  as  follows,  to  wit:  "And  for 
that  whereas,  said  defendant  being  a  railroad  corporation  as 
aforesaid,  and  said  plaintiff  being  an  employee  of  said  defendant 
as  above  described,  said  defendant  owing  him  the  duty,  as  above 
set  forth,  said  defendant  carelessly,  negligently,  wantonly,  and 
with  gross  negligence  constructed  near  its  line  a  milkhouse  at 
WTiitmore  Lake,  a  station  on  its  road,  and  constructed  the  same 
within  six  feet  of  the  main  line,  and  carelessly  and  negligently, 
willfully,  wantonly,  and  with  gross  negligence  constructed  a  mov- 
able platform  on  said  milkhouse,  which  would  drop  down  against 
the  cars  on  said  defendant's  main  line.  And  while  this  plaintiff 
was  in  the  exercise  of  due  and  ordinary  care,,  and  not  being  gn^ilty 
of  any  negligence  that  caused  or  contributed  to  said  injury,  he 
came  in  collision  with  said  platform,  which  was  at  the  time  of  said 
collision  within  four  inches  of  the  side  of  the  car  upon  which  this 
plaintiff  was  climbing  in  the  ordinary  pursuit  of  his  employment, 
which  collision  was  so  violent  that  it  knocked  this  plaintiff  from 
the  side  of  the  car  to  the  ground,  causing  him  to  be  run  over  by 
said  train,  and  cutting  off  his  right  arm."  The  train  of  which 
plaintiff  was  in  charge  was  a  north-bound  train  known  as  the 
"switch  local."  It  had  stopped  on  a  side  track  south  of  the  sta- 
tion at  Whitmore  Lake.  The  station  is  on  the  east  side  of  the 
track.  There  is  a  cement  platform  in  front  of  the  station  extend- 
ing 60  or  70  feet  north  of  the  station  building.  At  the  north  end 
of  this  platform  is  a  small  frame  structure  called  a  "milkhouse," 
the  western  face  of  which  is  about  5^  feet  from  the  edge  of  the 
cement  platform.  This  house  is  used  for  loading  and  unloading 
cans  of  milk  on  and  off  from  express  cars  on  passenger  trains, 
this  business  being  necessarily  (from  the  perishable  character  of 
the  commodity)  handled  by  express.     For  facilitating  the  hand- 
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ling  of  the  business  there  is  a  movable  platform,  swung  on  hinges 
at  the  bottom.     When  down,  the  outer  edge  comes  about  to  the 
edge  of  the  cement  walk.    When  up,  it  is  hooked  up  against  the 
building 'itself.     It  is  raised  by  means  of  ropes,  which  run  on 
pulleys.    When  necessary  to  lower  it,  it  is  unhooked,  and  drops 
over  the  cement  walk,  the  legs  swinging  into  proper  position  to 
support  it.    On  the  occasion  in  question,  it  being  about  9  o'clock 
a.  m.,  July  21,  1903,  plaintiff  left  his  train  on  the  siding  south  of 
the  station,  and  went  north  past  the  station  on  the  cement  plat- 
form to  the  milkhouse  to  get  a  drink  of  milk  out  of  some  of  the 
milk  cans  which  had  been  placed  there  by  the  patrons  of  the 
railroad  for  shipment  on  a  north-bound  passenger  train,  which 
was  due  in  a  short  time.     Plaintiff  jumped  into  the  milkhouse 
from  the  south  side  through  a  door  or  opening,  got  a  drink  of 
milk  from  one  of  the  cans,  then  jumped  out  the  same  door,  and 
went  south  towards  his  train,  which  was  doing  some  switching 
south  of  the  station.    He  gave  the  engineer  the  signal  to  go  ahead, 
and  as  the  train  passed  he  climbed  on  the  side  of  a  car,  intending 
to  swing  around  to  and  climb  up  the  ladder  on  the  end  of  the  car. 
and  was  struck  by  the  platform  of  the  milkhouse.    The  station 
agent  testified  that  he  had  lowered  the  platform  about  10  minutes 
before  the  accident,  in  order  to  be  prepared  to  roll  out  the  milk 
and  have  it  ready  for  the  morning  passenger  train.    The  plaintitf 
speaks  several  times  of  the  platform  falling  and  striking  him,  but 
when  asked  directly  by  his  counsel  how  he  knew  it  fell  he  testified 
as  follows :    "Q.  Did  you  see  it  coming  just  before  it  struck  you? 
A.  No,  sir ;  I  didn't.    Q.  What  I  want  to  get  at  is  how  you  knew 
it  fell.    How  do  you  know  the  platform  fell  down?    A.  Just  as 
I  got  there  by  the  side  of  it,  I  just  happened  to  glimpse  around 
like  that,  and  that  is  all  I  remember.    Q.  Was  it  coming  at  that 
time  ?    A.  I  could  not  say  whether  it  was  coming,  or  whether  it 
had  got  down  then,  or  how  it  was."    Plaintiff  contends  that  de- 
fendant— First,  violated  its  duty  to  furnish  him  with  a  safe  place 
in  which  to  perform  his  services  by  the  construction  of  this  milk- 
house with  a  platform  permanently  attached  at  one  end,  which, 
when  down,  would  strike  one  properly  on  the   side   of   a   car: 
second,  that  the  platform  fell  upon  him  while  passing,  and  this  of 
itself  was  prima  facie  evidence  of  negligence  on  the  part  of  de- 
fendant ;  third,  the  defendant  was  negligent  in  not  providing  by 
nile  when  the  platform  should  be  lowered.    Defendant  requested 
the  court  to  direct  a  verdict  for  defendant,  for  the  reason,  among 
others,  that,  if  there  was  any  negligence  shown,  it  was  the  negli- 
gence of  the  station  agent.  Perry,  who,  in  the  discharge  of  the 
duty  of  operating  the  platform,  was  a  fellow  servant  of  plaintiff. 
This  request  was  refused,  and  error  is  assigned  upon  such  re- 
fusal. 

We  think  this  request  should  have  been  given.  The  well- 
settled  doctrine  that  it  is  the  duty  of  the  master  to  furnish  a  rea- 
sonably safe  place  for  the  servant's  work,  and  that  this  is  a 
positive  duty,  which  cannot  be  delegated  to  others  so  as  to  escape 
liability  for  its  breach,  has  no  application  to  the  facts  of  this  case. 
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The  evidence  conclusively  shows  that  the  milkhouse  and  platform 
were  properly  constructed,  and  safe,  except  when  improperly  or 
negligently  used  in  the  operation  of  the  same  in  the  transaction 
of  the  legitimate  business  of  the  road.  The  essence  of  the  negli- 
g^ence  charged  in  the  declaration  is  that  the  milkhouse  was  con- 
stnicted  so  near  to  the  track  that,  when  the  platform  was  lowered 
or  fell,  it  would  strike  a  trainman  on  the  side  of  a  car.  There  is 
no  allegation  that  the  platform  was  otherwise  improperly  con- 
structed, or  that  its  fastenings  were  insecure,  or  insufficient  for 
the  purpose  of  retaining  the  platform  in  position  when  raised. 
The  defendant's  station  agent  testified :  "There  wasn't  anything 
out  of  repair  in  regard  to  this  table,  the  device  was  placed  there 
by  the  company.  It  was  my  duty  to  load  these  milk  cans  on,  and 
put  that  table  there  to  facilitate  the  loading  of  the  cans.  It  was 
properly  constructed  with  pulleys  and  a  hook,  and  when  it  was 
raised  it  was  securely  fastened,  and  when  I  wanted  to  load  some 
cans,  we  lowered  the  platform  to  roll  the  cans  onto  for  loading 
into  the  car — roll  the  cans  onto  it  before  they  were  loaded  into 
the  car.  When  the  passenger  train  would  come  along,  they  were 
rolled  right  into  the  baggage  car.  I  generally  rolled  them  in  to 
the  trainmen.  Now,  the  raising  and  lowering  of  the  platform  was 
incident  to  the  use  that  it  was  calculated  to  serve,  and  I  was  the 
part>'  that  was  there  for  the  purpose  of  raising  and  lowering  it 
and  loading  the  cans  on  the  platform  and  from  the  platform  roll- 
ing them  onto  the  cars ;  and  when  I  got  through  it  was  my  duty 
to  raise  the  platform."  It  is  perfectly  clear,  we  think,  that  the 
duty  of  raising  and  lowering  this  platform  and  of  securely  hook- 
ing it  when  raised  was  not  a  primary  duty  of  the  master,  but  was 
such  an  one  as  it  might,  and  necessarily  would,  be  compelled  to 
commit  to  subordinates,  along  with  the  multitude  of  other  details 
pertaining  to  the  operation  of  its  business.  In  the  discharge  of 
this  duty  the  station  agent  was  not  the  representative  of  the  de- 
fendant, but  the  fellow  servant  of  the  plaintiff.  Dewey  v,  Rv. 
Co..  97  Mich.  329,  52  N.  W.  942,  56  N.  W.  756,  16  L.  R.  A.  342, 
22  L.  R.  A.  292,  37  Am.  St.  Rep.  348 ;  Loranger  v,  Rv.  Co.,  104 
Mich.  81,  62  N.  W.  137:  Byrnes  v,  Rv.  Co.,  113  N.  Y.  251,  21 
X.  E.  50,  4  L.  R.  A.  151 ;  Thompson  on  Negligence,  vol.  4,  §  3876. 
The  judgment  is  reversed,  and  a  new  trial  granted. 


Cole  v.  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1,  June  20,  1904.) 

[81  S.  W.  Rep.  1138.] 

Injury  to  Employee — Defective  Appliance — Assumption  of  Risk.* — 

In  an  action  for  injuries  to  a  servant  by  reason  of  defective  appliances, 

*For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  railroad 
employees,  see  Woods  v.  Northern  Pac.  Ry.  Co.  (Wash.),  15  R.  R. 
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it  is  not  necessary  that  plaintiff  should  have  been  ignorant  of  the 
defect,  unless  the  danger  from  the  use  of  such  defective  appliances 
was  so  obvious  as  to  render  his  act  in  continuing  to  use  them  con- 
tributory negligence. 

Same — Damages — Evidence. — Where  a  servant,  prior  to  his  em- 
ployment as  a  motorman,  in  which  he  was  injured,  had  not  worked 
for  wages,  the  admission  of  evidence  that  he  had  been  engaged  in 
buying  and  selling  live  stock,  in  which  business  he  sometimes  lost 
money  and  at  other  times  made  from  $2,000  to  $4,000  a  year,  was  not 
reversible  error;  there  being  no  claim  that  the  verdict  rendered  was 
excessive. 

Injury  to  Motorman — Defective  Appliance — Contributory  Negli- 
gence.— Where  a  motorman  complained  to  two  other  employees,  who 
had  authority  to  direct  a  change  of  cars,  that  the  brake  on  the  car  he 
was  directed  to  use  was  defective  and  unsafe,  but  both  such  em- 
ployees assured  him  that  the  car  could  be  used  in  safety,  his  act  in 
continuing  to  use  the  same  until  he  was  injured  by  reason  of  the  de- 
fect was  not  so  obviously  dangerous  as  to  constitute  contributory 
negligence  as  a  matter  of  law. 

Same — Same— -Notice  to  Master — Harmless  Error. — Where,  in  an 
action  for  injuries  to  a  motorman  by  reason  of  an  alleged  defect  in 
the  brake  of  his  car,  it  was  not  contradicted  that  the  person  to  whom 
plaintiff  complained  of  the  brake  prior  to  the  Occident  had  authority 
to  order  the  car  turned  in  and  another  car  brought  out  in  its  place, 
error  of  the  court  in  assuming  in  an  instruction  that  the  person  to 
whom  plaintiff  complained  of  the  defect  had  such  authority,  instead 
of  submitting  the  question  to  the  jury,  was  harmless. 

Same — Care  Required  for  Self  Protection.! — A  motorman  is  not  re- 
quired to  use  more  than  ordinary  care  for  his  safety  by  reason  of  the 
fact  that  his  employer  is  a  common  carrier  of  passengers,  and  the 
motorman,  being  employed  in  such  work,  impliedly  contracted  to 
exercise  the  same  degree  of  care  that  the  law  imposed  on  the  carrier. 

Assumption  of  Risk. — A  servant  does  not  assume  the  risk  of  injury 
from  the  use  of  unsafe  appliances  furnished  by  his  master. 

Injury  to  Motorman — Negligence  of  Master  and  Fellow  ScrvantJ— 
In  an  action  for  injuries  to  a  motorman  in  a  collision  with  another 
car,  plaintiff  was  entitled  to  recover,  though  the  injury  was  the  result 
of  the  combined  negligence  of  defendant  and  plaintiff's  fellow  servant, 

R.  365,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  Foster  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  538;  Chi- 
cago, I.  &  L.  Ry.  Co.  V.  Barnes  (Ind.),  14  R.  R.  R.  531,  37  Am.  &  Eng, 
R.  Cas.,  N.  S.,  531;  Foster  v.  New  York,  etc.,  R.  Co.  (Mass.),  14  R.  R 
R.  343,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  343;  Meehan  v,  Holyoke  St.  Ry. 
Co.  (Mass.),  14  R.  R.  R.  331,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  331;  Shaw 
V.  Manchester  St.  Ry.  (N.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  275. 

For  the  authorities  in  this  series  on  the  subject  of  the  assumption 
of  risks  from  defective  appliances  by  railroad  employees,  see  Foster 
V,  Chicago,  etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  538;  Murphy  v.  New  York,  etc.,  R.  Co.  (Mass.),  14  R.  R. 
R.  346,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  346;  Shaw  v.  Manchester  St.  Ry. 
(N.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  275. 

tAs  to  the  degree  of  care  required  of  a  railroad  employee  for  his 
own  protection,  see  foot-note  appended  to  Central  of  Georgia  Ry. 
Co.  V.  McClifford  (Ga.),  11  R.  R.  R.  457,  34  Am.  &  Eng.  R.  Cas..  N. 
S.,  457,  where  all  the  preceding  authorities  in  this  series  are  collected; 
Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  14  R.  R.  R.  343,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  343. 

tSee  foot-note  appended  to  Bodie  v.  Charleston  &  W.  C,  Ry.  Co. 
(S.  Car.),  9  R.  R.  R.  95.  32  Am.  &  Eng.  R.  Cas..  N.  S.,  95;  Conine  v, 
Olympia  Logging  Co.  (Wash.),  15  R.  R.  R.  387,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  387. 
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Same — Defective  Appliance — Instruction. — Where,  in  an  action  for 
injuries  to  a  motorman  by  reason  of  a  defective  brake,  which  plaintiff 
had  previously  complained  of,  there  was  no  promise  to  repair,  but  an 
assurance  given  to  plaintiff  by  his  superiors  that  the  car  could  be  used 
with  safety  by  reason  of  the  fact  that  others  had  used  it,  a  requested 
instruction  that,  if  plaintiff  knew  of  the  defect,  he  could  not  recover, 
unless  defendant  had  promised  to  repair  the  defect,  etc.,  was  properly 
refused. 

Instructions. — Requests  to  charge,  covered  by  the  instructions  given, 
may  be  properly  refused. 

Appeal  from  St.  Louis  Circuit  Court ;  John  A.  Talty,  Judge. 

Action  by  Walton  E.  Cole  against  the  St.  Louis  Transit  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Boyle,  Priest  &  Lchmann  and  Geo,  IV,  Easley,  for  appellant. 
R.  P.  &  C,  B., Williams,  for  respondent. 

VallianT,  J.  This  is  an  appeal  from  a  judgment  in  favor  of 
the  plaintiff  for  $5,000  as  damages  for  injuries  sustained  by  him 
in  a  collision  of  cars  on  defendant's  street  railroad.  At  the  date 
of  the  accident,  March  7,  1901,  the  defendant  was  operating  cer- 
tain street  railroads  in  St.  Louis,  one  line  of  which  was  in  Olive 
street,  running  east  and  west,  and  another  in  Sixth  street,  running 
north  and  south.  At  that  date  the  Olive  Street  line  was  operated 
by  cable,  the  Sixth  Street  line  by  electricity.  Plaintiff  was  an  em- 
ployee of  defendant  in  the  capacity  of  gripman  on  the  Olive  Street 
line.  The  petition  alleges  that  as  the  train  on  which  the  plaintiff 
was  operating  as  gripman,  going  west  in  Olive  street,  approached 
the  crossing  of  defendant's  tracks  in  Sixth  street,  there  was  a  car 
of  defendant  in  Sixth  street,  headed  south,  approaching  the  same 
crossing ;  that  by  the  rules  of  the  defendant  company  the  Olive 
Street  train  had  the  right  of  way,  and  it  was  the  duty  of  the  mo- 
torman on  the  Sixth  Street  car  to  give  way,  and  let  the  Olive 
Street  cars  pass ;  but,  disregarding  that  duty,  he  ran  his  car,  aim- 
ing to  pass  the  crossing  in  the  face  of  the  approaching  Olive. 
Street  train,  with  the  result  that  the  cars  came  into  collision.  For 
specifications  of  acts  of  negligence  on  the  part  of  the  defendant 
as  master,  as  distinguished  from  the  acts  of  the  motorman  on  the 
Sixth  Street  car,  the  petition  alleges  that  the  track  was  muddy 
and  slick,  no  sand  had  been  put  on  it,  the  sand  box  on  the  grip 
car  was  out  of  order,  and  plaintiff  could  not  use  it  to  throw  sand 
on  the  rail ;  that  there  was  no  flagman  at  the  crossing ;  that  the 
brake  on  the  grip  car,  which  was  designed  to  operate  on  both 
the  grip  car  and  the  trailer,  was  out  of  order,  so  that  it  could  not 
be  applied  to  the  w^heels  of  the  trailer,  of  all  which  the  defendant 
bad  notice ;  that  the  consequence  of  the  defective  brake  was  that 
the  plaintiff  was  unable  to  stop  his  train  on  the  slippery  track  in 
time  to  avoid  the  collision.  The  answer  was  a  general  denial, 
and  a  plea  that,  if  the  alleged  omissions  were  true,  they  were 
known  to  the  plaintiff  before  the  accident,  and  by  using  them 
with  the  knowledge  he  assumed  the  risk ;  also  a  plea  that  he  was 
guilty  of  contributory  negligence  in  not  looking  out  for  a  car  on 
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Sixth  street,  and  in  not  using-  the  appliances  for  sanding  the  rail 
and  stopping  the  car  in  time  to  have  stopped  the  same  and  avoided 
the  accident.     Reply,  general  denial. 

The  evidence  for  the  plaintiff  tended  to  show  as  follows :    The 
brake  was  in  bad  order  and  not  effective  for  the  purpose  for 
which  it  was  designed.    The  plaintiff's  first  trip  on  that  day  was 
in  the  afternoon,  starting  from  the  car  shed  at  3200  Olive  street, 
going  west  to  King's  Highway.    On  making  his  first  stop  going 
west,  he  discovered  that  the  brake  was  out  of  order.    Returning, 
he  went  east  from  King's  Highway,  in  Olive,  to  Fourth  street, 
which  was  the  eastern  terminus  of  the  road.    At  Fourth  street  the 
cars  had  to  be  uncoupled  to  allow  the  grip  car  to  be  switched 
back  to  take  its  place  in  front  of  the  trailer  to  go  west  again.    At 
that  point  there  was  a  man  stationed  whose  main  work  was  to 
couple  the  cars ;  but  gripmen  were  required  to  report  to  this  man 
any  defect  in  the  cars,  and  he  was  authorized  to  order  the  car 
turned  in  and  another  car  brought  out  in  its  place.     This  man's 
name  was  Gold.    When  the  plaintiff  reached  Fourth  street  on  his 
first  trip,  he  reported  to  Mr.  Gold  that  this  brake  was  in  bad  order 
and  requested  that  the  car  be  turned  in.     Gold  examined  the 
brake,  tightened  it,  and  told  the  plaintiff  he  thought  he  could  get 
along  with  it ;  that  other  men  had  done  so,  and  he  could.    He  also 
said  that  the  sand  car  would  be  along  and  sand  the  track.    Plain- 
tiff then  started  back  on  another  trip  west.    When  he  reached  the 
power  house  on  Olive  street,  he  there  saw  Mr.  Richardson,  who 
was  the  foreman  of  the  car  shed,  and  who  had  authority  to  order 
the  car  turned  in.    He  told  Mr.  Richardson  that  the  brake  would 
not  work,  and  that  it  was  a  hard  matter  to  get  along  with  it  Mr. 
Richardson  told  him  that  others  had  got  along  with  it,  and  he 
could ;  that  he  should  use  it  untif  the  rush  was  over.     Plaintiff 
then  went  on  to  the  end  of  his  trip  west  to  King's  Highway,  and 
then  returned  as  before  to  Fourth  street.     On  his  second  trip 
west  from  Fourth  street,  as  he  approached  Sixth  street,  within 
about  35  feet  of  the  crossing,  he  slowed  down,  and  then  he  saw 
a  car  on  Sixth  street,  coming  south  and  about  60  feet  from  the 
crossing.     He  noticed  that  the  motorman  of  that  car  had  also 
slowed  down,  and,  thinking  that  the  motorman  had  done  so  to 
let  the  Olive  Street  train  pass,  as  it  had  the  right  of  way,  the 
plaintiff  "eased  up"  on  his  brakes  and  made  for  the  crossing; 
but,  just  as  he  did  so.  the  motorman,  with  his  face  turned  to- 
wards the  west,  turned  on  his  full  power  and  rushed  his  car  at 
high  speed  in  front  of  plaintiff's  train.    Plaintiff  immediately  ap- 
plied his  brake  as  best  he  could ;  but  the  brake  would  not  work, 
and  the  train  passed  along  the  slippery  track,  and  struck  the 
Sixth  Street  car  at  its  front  gate.    At  the  rate  the  plaintiff's  train 
was  going  he  could  have  easily  stopped  it  before  reaching  the 
.  other  car,  if  the  brake  had  been  in  normal  condition.    The  evi- 
dence also  showed  that  the  track  was  muddy  and  slippery,  and  the 
plaintiff  in  the  emergency  endeavored  to  apply  sand  to  the  rail, 
but  the  sand  box  would  not  work.     The  plaintiff  in  the  collision 
received  severe  injuries.    He  was  46  years  old,  and  had  been  in 
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the  employ  of.  defendant  about  9  months,  was  earning  $60  to  $63 
a  month ;  had  never  worked  for  wages  before ;  had  been  in  busi- 
ness on  his  own  account  before  he  came  to  St.  Louis.  Over  de- 
fendant's objection  he  was  permitted  to  testify  in  relation  to  his 
earning  capacity  in  former  years.  He  said  that  he  had  been  chiefly 
engaged  in  buying  and  selling  live  stock  from  Wisconsin  and 
Dakota  to  Chicago.  Sometimes  he  lost  money,  and  sometimes  he 
made  $2,000,  $3,000,  or  $4,000  a  year. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the  close  of  all 
the  evidence,  defendant  asked  an  instruction  to  the  effect  that  the 
plaintiff  was  not  entitled  to  recover,  which  the  court  refused,  and 
defendant  excepted.  The  testimony  on  the  part  of  the  defendant 
tended  to  show  that  the  brake  in  the  car  was  in  good  condition. 
The  gripman  who  usually  ran  it,  and  who  had  run  it  on  that  day 
up  to  the  time  the  plaintiff  took  hold  of  it,  testified  that  it  worked 
well  and  was  in  good  order.  Mr.  Richardson  denied  that  the 
plaintiff  reported  the  car  to  him  as  out  of  order,  and  there  was 
other  evidence  tending  to  corroborate  his  testimony. 

The  main  instruction  given  for  the  plaintiff  was  to  the  effect 
that  if  the  jury  should  find  from  the  evidence  that  the  brake  was 
in  bad  order  and  would  not  do  the  work  for  which  it  was 
designed,  **and  if  you  further  believe  and  find  from  the  evidence 
that  defendant's  starter,  Gold,  or  its  foreman,  Richardson,  knew 
of  said  condition  of  said  brake ;  if  you  believe  and  find  from  the 
evidence  it  was  in  said  condition  at  said  time  a  sufficient  length  of 
time  before  said  collision  to  have  repaired  the  same,  or  have  had 
said  car  turned  in,  and  that  they  failed  to  do  so :  and  if  you  further 
believe  and  find  from  the  evidence  that  said  condition  of  said 
brake  was  the  cause  of  the  collision ;  or  if  vou  believe  and  find 
from  the  evidence  that  the  employees  of  defendant  in  charge  of 
and  operating  said  Sixth  Street  car  did  not  exercise  ordinary 
care  in  operating  the  same  at  the  time  of  the  collision,  and  such 
failure  to  exercise  ordinary  care,  and  the  said  defective  condition 
of  said  brake,  if  you  believe  from  the  evidence  it  was  at  said  time 
in  a  defective  condition,  combined  and  jointly,  were  the  cause  of 
the  collision ;  and  if  you  further  find  from  the  evidence  that  at 
said  time  the  plaintiff  was  exercising  reasonable  and  ordinary 
care  as  a  gripman  on  the  said  car  on  which  he  was  working — 
then  you  will  find  a  verdict  for  the  plaitniff."  There  were  a  num- 
ber of  other  instructions  given,  of  which  there  is  no  complaint. 

The  court  refused  two  instructions  asked  by  defendant,  and  the 
refusal  of  them  is  assigned  for  error.  They  will  be  referred  to 
hereinafter. 

1.  The  first  point  presented  by  appellant  is  that  the  petition 
does  not  state  a  crfuse  of  action,  since  it  fails  to  state  that  the  de- 
fects in  the  appliances  complained  of  were  not  known  to  the 
plaintiff.  In  a  suit  of  this  kind  by  a  servant  against  his  master, 
it  is  not  necessary  for  the  servant  to  allege  in  his  petition  that  the 
defective  condition  of  the  appliances  which  it  is  alleged  caused  the 
injury  were  not  known  to  the  plaintiff.  Crane  t\  Rv.,  87  !Mo. 
588;  Young  v,  Shickle,  103  Mo.  324,  IS  S.  W.  771.^  It  is  not 
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essential  to  the  plaintiff's  right  of  recovery  that  he  should  have 
been  ignorant  of  the  defect.  It  is  only  in  case  the  danger  from 
the  defective  appliance  is  so  obvious  as  to  render  the  servant's  act 
in  using  it  contributory  negligence  that  it  becomes  a  bar  to  his 
recovery.  Pauck  v,  St.  Louis  Beef  &  Prov.  Co.,  159  Mo.  467,  61 
S.  W.  806. 

2.  The  admission  of  the  evidence  as  to  the  kind  of  business 
the  plaintiff  had  been  engaged  in  before  his  employment  by  de- 
fendant, and  the  amount  of  his  earning  in  such  business,  is  as- 
signed for  error.  Where  the  testimony,  as  in  this  case,  tends  to 
show  that  a  man  is  permanently  injured,  and  his  capacity  for 
earning  a  living  is  impaired,  it  is  proper  for  the  jury  to  know 
something  of  his  ability  in  that  respect,  as  shown  by  his  previous 
work.  The  testimony  complained  of  was  rather  vague  in  its  char- 
acter and  weak  in  its  effect.  The  verdict  as  to  the  amount  of  the 
damages  assessed  by  the  jury  is  well  sustained  by  the  evidence, 
and  appellant  in  its  brief  does  not  contend  that  it  is  excessive. 
We  find  no  reversible  error  in  the  admission  of  that  evidence. 

3.  Appellant  contends  that  the  demurrer  to  the  evidence  should 
have  been  sustained.  The  argument  on  this  point  rests  mainly 
on  the  fact  that  the  plaintiff  knew  that  the  brake  was  in  a  bad 
condition.  We  have  already  said  that  mere  knowledge  that  the 
brake  was  defective  will  not  preclude  the  plaintiff's  recovery.  If 
the  condition  of  the  brake  was  such  that  the  plaintiff  might  rea- 
sonably suppose  that  he  could  safely  use  it  by  taking  due  care,  he 
was  not  to  blame  for  continuing  its  use.  The  servant  is  also, 
when  in  doubt,  justified  in  paying  some  deference  to  what  his 
master  or  his  master's  representative  tells  him  about  it.  In  this 
case  the  testimony  shows  that  Mr.  Gold  and  Mr.  Richardson  both 
assured  him  that  he  could  use  it ;  that  it  had  been  used  with  safety 
by  the  other  gripmen.  Mr.  Gold  also  told  him  that  the  sand  car 
would  come  along  and  sand  the  track.  With  these  assurances 
his  act  in  using  the  appliance  was  not  so  obviously  dangerous  as 
to  authorize  the  court  to  pronounce  his  conduct  negligence  as  a 
matter  of  law.  Besides  these  assurances,  the  testimony  of  the 
defendant  tended  to  prove  that  the  brake  was  not  in  a  bad  con- 
dition at  all.  Whether  it  was  in  a  good  or  a  bad  condition  was, 
lO  some  extent  at  least,  a  matter  of  opinion.  The  jury  had  a  right 
to  credit  the  other  gripman,  who  testified  that  it  was  in  a  good 
condition,  with  honesty  in  the  expression  of  his  opinion,  yet  be- 
lieve that  he  was  mistaken  in  that  opinion,  and  yet  conclude  that 
his  testimony  was  sufficient  to  show  that  reasonable  and  honest 
men  might  differ  about  the  matter.  Knowledge  that  the  brake 
was  defective  certainly  did  impose  on  the  plaintiff  the  duty  of 
observing  increased  care  in  its  use ;  but  the  evidence  shows  that 
he  did  everything  possible  that  could  be  expected  of  a  careful  man 
in  his  situation.  It  is  said  that  the  plaintiff  saw  that  the  motor- 
man  was  looking  to  the  west,  paying  no  attention  to  the  plaintiff's 
train  coming  from  the  east,  and  the  plaintiff  was  therefore  negli- 
gent in  moving  forward.  The  testimony  was  that  the  motorman 
turned  his  face  to  the  west  and  in  the  same  instant  applied  the 
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power,  and  the  plaintiff  immediately  brought  all  the  appliances 
within  his  reach  into  action  to  stop  the  train,  but  could  not  do. so. 
There  was  no  error  in  overruling  the  demurrer  to  the  evidence. 
4.  There  are  several  objections  urged  to  the  first  instruction : 

(a)  It  is  first  complained  that  the  instruction  assumes  that 
Gold  was  a  vice  principal,  and  charges  the  defendant  with  notice 
of  what  Gold  knew  in  regard  to  the  defective  conditon  of  the 
brake.  Perhaps  the  instruction  does  assume  a  fact  that  depends 
only  in  evidence  introduced  by  the  plaintiff,  and  should  have  been 
left  to  the  jury  to  find.  But  that  was  the  testimony  of  Mr.  Gold 
himself,  and  the  defendant  made  no  effort  to  contradict  it.  He 
said  that  whilst  his  main  work  was  to  uncouple  and  couple  the 
cars  at  the  Fourth  street  terminus,  yet  he  also  had  authority  to 
order  a  car  turned  in  when  it  was  out  of  order,  and  another  car 
brought  out  in  its  place,  and  that  a  telephone  was  furnished  him 
for  that  purpose.  Strictly  speaking,  it  ought  to  have  been  left 
to  the  jury  to  say  whether  he  had  that  authority,  and  if  there  was 
an>'thing  in  the  case  to  cast  any  doubt  on  that  fact  we  would  be 
justified  in.  reversing  the  judgment  for  that  error.  But  Mr. 
Richardson,  the  foreman  of  the  car  shed,  and  Mr.  Davidson,  the 
assistant  general  superintendent,  were  on  the  stand  as  witnesses, 
and  neither  of  them  denied  the  statement  of  Mr.  Gold  in  that 
particular.    The  error  does  not  effect  the  merits  of  the  case. 

(b)  The  next  criticism  of  the  instruction  is  that  it  defines  the 
duty  of  the  plaintiff  to  have  been  to  exercise  "reasonable  and  or- 
dinary care  as  a  gripman  on  said  cars."  The  argument  is  that 
since  the  defendant  was  a  common  carrier  of  passengers,  and  its 
duty  was  to  exercise  a  very  high  degree  of  care  for  the  protec- 
tion of  its  passengers,  the  plaintiff  being  employed  by  defendant 
in  the  work  of  carrying  passengers,  he  impliedly  contracted  to 
exercise  in  the  doing  of  tiiat  work  that  degree  of  care  that  the 
law  imposed  on  the  carrier,  and  that  therefore  it  was  error  to 
say  that  he  was  in  this  case  required  to  exercise  only  ordinary 
care.  The  proposition  is  not  without  reason,  although  there  are 
no  authorities  cited  to  sustain  it.  If  the  servant's  failure  to  exer- 
cise the  high  degree  of  care  which  his  master  owed  to  a  passenger 
should  result  in  injury  to  a  passenger,  and  the  master  should  be 
required  to  pay  damages  therefor,  then,  in  a  suit  by  the  master 
against  the  servant  for  failure  to  do  his  duty,  the  point  now  made 
by  appellant  would  seem  unanswerable.  But  where  it  is  the  serv- 
ant only  who  is  injured,  and  the  suit  is  between  him  and  his  mas- 
ter, the  rule  has  usually  been  to  measure  the  duty  of  each  to  the 
other  by  the  standard  of  ordinary  care.  The  ingenious  argument 
of  the  learned  counsel  leads  to  this  thought ;  that  is,  if  we  should 
say  that  the  duty  of  a  servant  of  a  carrier  of  passengers,  in  the 
dangerous  position  of  gripman  or  locomotive  engineer,  was  to 
exercise  for  his  own  safety  the  highest  degree  of  care  practicable 
among  experienced  and  careful  men  in  that  business,  a  case 
might  arise  in  which  there  would  be  a  conflict  between  the  duty 
the  servant  owed  himself  in  the  face  of  danger  and  that  he  owed 
the  passengers  under  his  care.    There  are  instances  within  the 
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common  experience  of  mankind  in  which  brave  men  in  such  posi- 
tions have  put  the  safety  of  those  in  their  care  above  their  own 
safety,  and  we  are  not  prepared  now  to  lay  down  a  rule  of  law 
that  would  condemn  them.  But  that  is  an  abstract  proposition  in 
this  case,  because,  whatever  may  have  been  the  degree  of  care 
this  plaintiff  ought  to  have  exercised,  the  evidence  shows  that 
he  did  not  fail  to  reach  the  highest  degree. 

(c)  The  next  criticism  is  that  the  instruction  ignores  the  plea 
that  the  plaintiff  ''assumed  the  risk."  The  servant  assumes  the 
risk  of  the  danger  incident  to  the  employment,  but  he  never  as- 
sumes the  risk  of  the  master's  negligence.  If  his  master  furnishes 
him  unsafe  implements,  and  he  uses  them,  knowing  them  to  be 
unsafe,  a  question  of  contributory  negligence  arises,  but  not  of 
assumption  of  the  risk.  Pauck  v.  Beef  Co.,  supra ;  Curtis  v.  Mc- 
Nair,  173  Mo.  270,  73  S.  W.  167;  Parks  v.  Rd.  (Mo.  Sup.)  77 
S.  W.  70. 

(d)  The  instruction  authorizes  a  verdict  for  the  plaintiff  if 
the  jury  find  that  the  cause  of  the  injury  was  the  result  of  the 
combined  negligence  of  a  fellow  servant  and  that  of  the  master. 
There  is  no  error  in  that  feature  of  the  instruction.  The  suit  is 
bottomed  on  the  negligence  of  the  master,  and  the  instruction  in 
the  particular  now  under  discussion  is  only  in  effect  saying  that, 
if  the  master  was  negligent,  it  is  no  excuse  that  the  negligence  of 
a  fellow  servant  of  the  plaintiff  contributed  with  that  of  the  mas- 
ter to  cause  the  injurv.  Deweese  v.  Mining  Co.,  54  Mo.  App. 
476:  Id.,  128  Mo.  423,' 31  S.  W.  110;  Young  v,  Shickle,  103  Mo. 
324,  15  S.  W.  771 ;  Browning  v,  Ry.,  124  Mo.  55,  27  S.  W.  64*. 

There  is  no  error  in  the  first  instruction. 

5.  One  of  the  instructions  asked  by  defendant  and  refused  was 
based  on  a  theory  which  we  have  already  discussed.  It  was  in 
effect  that,  whereas  the  law  imposes  on  the  carrier  a  very  high 
degree  of  care  for  the  protection  of  the  passenger,  the  contract 
of  employment  between  the  carrier  and  the  servant  engaged  in 
the  work  implies  that  he  will  exercise  the  same  high  degree  of 
care  for  his  own  safety.  From  what  we  have  already  said  on  that 
subject,  it  follows  that  the  refusal  of  that  instruction  was  not 
error. 

The  other  refused  instruction  was  to  the  effect  that  though  the 
car  and  track  were  defective,  yet,  if  the  plaintiff  knew  it,  he  can- 
not recover,  "unless  you  find  that  the  defendant  promised  to 
repair  the  same,  and  the  plaintiff  continued  to  use  the  same  in  re- 
liance upon  such  promise,  and  before  the  expiration  of  a  reason- 
able time  after  such  promise  was  made  (if  there  was  such 
promise)  the  plaintiff  was  injured  on  account  of  such  defects." 
There  w^as  no  such  issue  as  that  presented  by  the  evidence  in  the 
case,  and  it  would  have  been  error  to  have  given  that  instruction. 
There  was  no  promise  to  repair,  and  hence  no  reliance  on  such 
promise.  What  the  plaintiff  did  relv  on  was  the  assurance  of 
Mr.  Gold  and  Mr.  Richardson  that  the  car  could  be  used  with 
safety,  as  demonstrated  by  the  fact  that  others  had  used  it. 
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The  rest  of  that  instruction,  which  is  to  the  effect  that,  the 
plaintiff  knowing  the  defects,  it  was  his  duty  to  be  mindful  of 
them  and  exercise  the  care  that  the  condition  required,  was  amply 
covered  in  other  instructions  given. 

We  find  no  error  in  the  record.  The  judgment  is  affirmed.  All 
concur. 


Blanchard  v.  Detroit  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  April  21,  1905.) 

[103  N.  W.  Rep.  170.] 

Master  and  Servant — Railroads — Injury  to  Brakeman — Automatic 
Couplers — Statutes — Construction.'*' — Comp.  Laws  1897,  §  5511,  requir- 
ing coupler  devices  that  can  be  operated  without  requiring  the  oper- 
ator to  go  between  the  cars  to  be  placed  "upon  each  end  of  every 
freight  car,"  etc.,  and  declaring  (section  5512)  that  every  railroad  com- 
pany refusing  to  comply  therewith  shall  be  liable  to  a  penalty,  does 
not  require  the  placing  of  such  couplers  on  the  tenders  of  locomotives. 

Error  to  Circuit  Court,  Alpena  County ;  Frank  Emerick,  Judge. 

Action  by  Louis  Blanchard  against  the  Detroit  &  Mackinac 
Railway  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.     Affirmed. 

Argued  before  Carpenter,  Blair,  Montgomery,  Ostrander, 
and  Hooker,'  JJ. 

Collins  &  D'Aigle,  for  appellant. 
Charles  R.  Henry,  for  appellee. 

OsTR.\NDER,  J.  Plaintiff  was  a  brakeman,  employed  by  de- 
fendant from  1897  to  late  in  the  winter  of  1899,  and  again  from 
February  15,  1900,  to  March  3d  of  the  same  year,  when  he  was 
injured.  On  April  10,  1900,  he  again  resumed  work,  and  con- 
tinued, at  practically  the  same  work  as  before,  until  March,  1902. 
When  the  injury  occurred  the  locomotive  was  backing  to  make 
connection  with  a  train  of  flat  cars  loaded  with  short  logs.  Plain- 
tiff rode  on  the  engine  until  it  was  within  a  few  feet  of  the  train. 
He  then  ran  ahead  of  the  backing  locomotive,  and  in  making  the 
coupling  his  hand  was  injured.  The  negligence  of  defendant 
charged  and  relied  upon  is  failure  to  comply  with  the  provisions 
of  section  5511,  Comp.  Laws  1897.  That  section  and  the  one 
succeeding  it  read  as  follows: 

"(5511)   Section  1.  The  people  of  the  state  of  Michigan  enact, 

*For  the  authorities  in  this  series  on  the  subject  of  the  application 
of  automatic  coupler  acts,  see  foot-note  appended  to  Johnson  v.  South- 
ern Pac.  Co.  (U.  S.),  15  R.  R.  R.  274,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
274  (whether  carrier  was  engaged  in  interstate  commerce);  Larabee  v. 
New  York,  etc.,  R.  Co.  (Mass.),  8  R.  R.  R.  13,  31  Am.  &  Eng.  R.  Cas., 
K.  S.,  13  (tender  of  locomotive  not  a  car);  Winkler  v.  Philadelphia 
&  R.  Ry.  Co.  (Del.  Sup'r  Ct.),  6  R.  R.  R.  361,  29  Am.  &  Eng.  R.  Cas., 
N.  S.,  361  (locomotive  tender  held  to  be  a  car). 
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that  on  and  after  the  first  cli}  of  July,  one  thousand  eight  hun- 
dred and  eighty-six,  every  railroad  company  owning  or  operat- 
ing any  portion  of  a  railroad  wholly  or  partly  in  this  state  shall 
cause  to  be  placed  upon  each  end  of  every  freight  car  thereafter 
constructed,  purchased  or  leased,  for  use  in  this  state,  by  such 
corporation,  or  which  may  be  sent  to  the  shops  for  general  re- 
pair or  for  repair  of  the  coupling  fixtures  thereof,  some  form  of 
safety  coupler  or  safety  coupling  device,  by  which  the  cars  can  be 
coupled  and  uncoupled  from  either  side  of  the  train  without  the 
necessity  of  going  between  the  cars,  and  which  will  couple  with 
other  forms  of  safety  coupler,  and  with  the  ordinary  link  and  pin 
coupler:  provided,  that  no  coupler  or  device  for  coupling  cars 
shall  be  adopted  for  use  by  any  railroad  company  owning  or 
operating  any  railroad  wholly  or  partly  within  this  state  until  ap- 
proved by  the  commissioner  of  railroads :  provided  further,  that 
no  freight  car  shall  be  run  upon  any  of  the  railroads  within  this 
state  after  the  first  day  of  January,  eighteen  hundred  and  ninety- 
one,  unless  furnished  with  safety  couplers  as  provided  by  this  act. 

"(5512)  Sec.  2.  The  provisions  of  this  act  may  be  enforced 
by  any  circuit  court  of  this  state  in  a  county  through  which  the 
railroad  of  any  company  refusing  to  comply  with  such  provisions 
may  run,  upon  application  of  the  commissioner  of  railroads,  un- 
der such  penalty  as  the  said  court  may  determine,  of  not  less 
than  one  hundred  dollars  for  each  violation  of  the  provisions  of 
this  act." 

It  is  conceded  that  the  flat  car  to  which  the  coupKng  was  made 
was  equipped  as  the  statute  requires.  The  tender  of  the  locomo- 
tive had  a  link  and  pin  coupling.  Plaintiff  was  perfectly  ac- 
quainted with  the  equipment,  and  had  at  different  times  made  the 
coupling,  as  he  attempted  to  do  at  the  time  of  his  injury,  by  guid- 
ing, with  his  hand,  the  link  into  the  opening  or  slot  of  the  au- 
tomatic coupler.  Plaintiff  testified,  "I  do  not  know  of  any  mis- 
management on  the  part  of  the  engineer,  or  any  one  else,  that 
caused  me  to  receive  my  injury."  At  the  conclusion  of  plain- 
tiff's case,  the  court,  on  the  motion  of  defendant's  attorney,  di- 
rected a  verdict  for  defendant,  upon  the  ground  that  to  plaintiff 
the  risk  was  visible,  and  was  well  known,  and  that  he  assumed 
that  risk.  In  doing  this  the  learned  trial  judge  expressly  de- 
clined to  rule  upon  other  propositions  urged  by  counsel  for  de- 
fendant, which  were  that  the  statute  does  not  require  automatic 
couplers  upon  the  tenders  of  locomotives,  nor  upon  any  but  freight 
cars ;  that  the  statute  relied  upon  is  penal,  and  failure  to  obey  it 
not  ground  for  private  action,  since  a  right  of  private  action  is 
not  expressly  given.  For  this  reason  the  fifth,  sixth,  and  seventh 
assignments  of  error  seem  not  well  taken.  There  remain  the  as- 
signments based  upon  the  refusal  to  submit  the  case  to  the  jury 
and  the  one  that  the  "court  erred  in  holding  that  plaintiff  had  as- 
sumed the  risk  of  his  employment,  notwithstanding  the  provisions 
of  section  5511  of  the  Compiled  Laws  of  1897."  The  only  negli- 
gence relied  upon  is  the  failure  or  neglect  of  defendant  to  equip 
cars  as  the  statute  requires.    If,  therefore,  the  statute  is  held  to 
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apply  to  i.eight  cars  only,  the  direction  of  a  verdict  for  defendant 
was  right,  and  the  judgment  should  not  be  disturbed.    The  stat- 
ute names  freight  cars  only.    It  omits  to  name  locomotives,  ten- 
ders (which  are  in  fact  a  necessary  part  of  locomotives),  pas- 
senger cars,  or  any  other  of  the  classes  of  cars  usually  designated 
by  the  use  to  which  they  are  put.   The  fact  that  the  statute  is  penal 
is  noticed  for  the  purpose  only  of  saying  that  this  fact  is  a  reason 
for  not  enlarging  the  statute  by  construction,  even  if  the  meaning 
of  the  terms  used  in  it  were  more  doubtful  than  thev  are.     We 
may  concede  that  there  is  one,  at  least,  general  object  or  purpose 
of  the  legislation  in  question,  and  that  the  greater  safety  of  em- 
ployees.    This  does  not  excuse  reading  into  the  statute  words 
which,  while  they  might  better  effectuate  the  general  purpose^ 
are  plainly  excluded  by  the  words  found  in  the  statute.    Counsel 
upon  both  sides  have  called  attention  Lo  the  federal  statute  and 
to  the  case  of  Johnson  v.  Southern  Pacific  Company  (decided  De- 
cember 19.  19G4,  by  the  Supreme  Court  of  the  United  States)  25 
Sup.  Ct.  158.    The  federal  statute  makes  it  unlawful  for  any  com- 
mon carrier  to  haul  or  permit  to  be  hauled  or  used  upon  its  line 
any  car  used  in  moving  interstate  traffic  not  equipped  with  coup- 
lers coupling  automatically  by  impact,  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  between  the  ends  of 
the  cars.     The  last  section  of  the  act  gives  a  right  of  action  to- 
any  employee  of  such  common  carrier  who  may  be  injured  by  any 
locomotive,  car,  or  train  in  use  contrary  to  the  provisions  of  the 
act,  and  that  such  employee  should  not  be  deemed  to  have  as- 
sumed the  risk  thereby  occasioned,  although  continuing  in  the 
employment  of  the  carrier  after  such  unlawful  use  of  locomotive, 
car.  or  train  had  been  brought  to  his  knowledge.     The  suit  was 
brought  by  an  injured  employee,  and  it  was  held,  overruling  the 
decision  of  the  Circuit  Court  and  of  the  Circuit  Court  of  Appeals, 
that  the  word  "car"  was  used  in  its  generic  sense,  and  that,  tested 
bv  context,  subject  matter,  and  object,  "any  car"  meant  all  kinds 
of  cars  running  on  the  rails,  including  locomotives.     We  have 
not  lost  sight  of  the  contention  of  counsel  for  appellant  that  the 
words  of  description  found  in  our  statute,  namely,  "by  which 
the  cars  can  be  coupled  and  uncoupled  from  either  side  of  the 
train,  without  the  necessity  of  going  betw^een  the  cars,"  read  in 
the  light  of  the  fact  that  locomotives  are  coupled  to  freight  cars, 
and  that  unless  locomotives  are  so  equipped  thev  can  be  neither 
coupled  nor  uncoupled  without  going  between  the  cars,  requires 
that  his  construction  of  the  act  be  adopted.     The  words  quoted 
describe  an  appliance.     The  statute  requires  that  this  appliance 
be  placed  at  each  end  of  every  freight  car.    When  that  is  done, 
the  law  is  obeyed. 
The  judgment  is  affirmed,  with  costs. 

17  K  R  R— ;8 
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Fuller  zk  Ann  Arbor  R.  Co. 

(Supreme  Court  of  Michigan,  July  21,  1905.) 
[104  N.  W.  Rep.  414.] 

Injury  to  Servant — Negligence  of  Master — Evidence — Sufficiency.— 

A  servant,  while  repairing  a  railroad  car  for  his  master,  threw  a 
wrench  thereon,  striking  a  torpedo,  which  exploded,  injuring  him. 
He  recognized  the  torpedo  as  one  used  by  the  master,  but  it  was  not 
shown  how  it  happened  to  be  on  the  car,  or  who  put  it  there,  or  how 
long  it  had  been  there.  Held,  as  a  matter  of  law,  not  to  show^  action- 
able negligence  on  the  part  of  the  master,  in  failing  to  furnish  a  safe 
place  for  the  servant  in  which  to  work. 

Trial — Submission  to  Jury — Evidence — Sufficiency. — It  is  error  to 
submit  a  cause  to  a  jury  where  the  evidence  only  enables  the  jury  to 
guess  as  to  which  one  of  several  causes  produced  a  certain  result. 

Injury  to  Servant — Happening  of  Accident — Presumptions."^ — ^The 
mere  occurrence  of  an  accident  resulting  in  a  servant's  injury  raises 
no  presumption  of  negligence  on  the  master's  part. 

Error  to  Circuit  Court,  Shiawassee  County ;  Stearns  F.  Smitli, 
Judge. 

Action  by  William  Fuller  against  the  Ann  Arbor  Railroad 
Company.  There  was  a  verdict  for  plaintiff,  and  defendant  brings 
error.    Reversed.    . 

Argued  before  Carpenter,  McAlvay,  Grant,  Montgomery, 

and  OSTRANDER,  JJ. 

T.  W,  Whitney  {Alex,  Z<.  Smith,  of  counsel),  for  appellant. 
Watson  &  Chapman,  for  appellee. 

Carpenter,  J.  Plaintiff  brought  suit  to  recover  compensation 
for  personal  injuries.  In  the  court  below  he  recovered  a  verdict 
and  judgment.  The  facts  are  these:  Plaintiff  was  a  car  and 
truck  repairer  in  defendant's  employ,  working  in  its  Owosso 
yards.  While  repairing  a  car  truck,  he  threw  a  wrench  on  the 
car.  The  wrench  struck  a  torpedo  lying  on  the  car,  the  torpedo 
exploded,  and  plaintiff  was  injured.  Plaintiff  testifies  that  he  rec- 
ognized the  torpedo  as  one  of  those  used  by  defendant.  He  did 
not  know  how  the  torpedo  happened  to  be  on  the  car  or  who  put 
it  there,  never  had  seen  one  there  before,  and  never  could  learn 
from  any  one  how  this  got  there.  Defendant  contended  in  the 
court  below,  and  contends  here,  that  from  this  testimony  no  in- 
ference of  negligence  could  be  drawn,  and  therefore  that  the 
trial  court  erred  in  not  directing  a  verdict  for  defendant. 

If  defendant  is  responsible  for  plaintiff's  injuries,  it  is  so  re- 
sponsible because  it  failed  in  the  duty  it  owed  plaintiff  to  furnish 
him  a  safe  place  in  which  to  work.  Defendant's  obligation,  as  an 
employer,  to  furnish  to  plaintiff,  as  an  employee,  a  safe  place  in 
W'hich  to  work  is  an  obligation,  not  of  insurance,  as  urged  by 
plaintiff's  counsel,  but  of  diligence.     This  obligation  was  per- 

*See  foot-notes  appended  to  Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien 
(C.  C.  A.),  14  R.  R.  R.  227,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  227. 
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V  ^  •d  due  care.    Defendant  is  not  liable, 

.     ■■   '  «  of  some  neglect.     It  is  not  liable 

"  •^-  ,      »  *.  do  on  the  car  resulted  from  de- 

..•  IS  no  evidence  of  this  negligence 

^e  inferred  from  the  fact  that  the  tor- 
course,  it  is  possible  that  the  torpedo 
.1  the  car  under  such  circumstances  as  to 
lefendant  in  failing  to  remove  it  negligent, 
owever,  to  indicate  this.     It  may  have  been 
fellow  servant  or  by  a  trespasser  only  a  short 
.mtiff's  injury.     If  so.  it  is  clear  that  no  liability 
,>»osed  upon  defendant.    It  is  obvious,  therefore,  that 
.  in  this  case  rested  upon  nothing  but  bare  conjecture. 
<X  should  have  been  directed  in  defendant's  favor,  unless 
y  may,  without  any  evidence  whatever,  guess  which  one  of 
-/eral  possible  causes  produced  a  certain  result.    This,  we  have 
held,  thev  cannot  do.    See  Marquette,  HouQfhton  &  Ontonagon  R. 
Co.  V,  Kirkwood,  45  Mich.  51,  7  X.  W.  209,  40  Am.  Rep.  453; 
Smith  V,  Hockenberry  (Mich.)  101  N.  W.  207.    It  may  also  b'e 
said  that  our  decisions  ( see  Toomev  v.  Iron  &  Steel  Works,  89 
Mich.  249,  50  N.  W.  850 ;  Ouincv  ^lining  Co.  v.  Kitts,  42  Mich. 
34.3  N.  W.  240;  Robinson 7'.  Wfight  &  Co.,  94  Mich.  283,  53  N. 
W.  938)  holding  that,  in  suits  brought  by  employees  against  em- 
ployers to  recover  damages  for  personal  injuries,  the  occurrence 
of  the  accident  raises  no  presumption  of  negligence,  are  decisive 
ag"ainst  plaintiff's  right  to  recover.  It  follows  that  the  learned  trial 
judgfe  erred  in  refusing  to  direct  a  verdict  for  the  defendant. 
Judgment  reversed  and  a  new  trial  ordered. 


Malott  v.  Sample. 

(Supreme  Court  of  Indiana,  May  11,  1905.) 
[74   N.   E.   Rep.   245.] 

Injury  to  Employee — Failure  to  Repair — Knowledge  of  Defect.* — 

.^complaint  for  injuries  to  a  servant  caused  by  the  master's  negligent 
failure  to  repair  must  show  that  the  master  had  knowledge,  actual 
or  constructive,  of  the  defect  which  he  failed  to  repair. 

Complaint — Sufficiency. — At  common  law,  and  under  Burns'  Ann. 
St.  1901,  §§  341,  342,  requiring  the  complaint  to  state  the  facts  con- 
stituting the  cause  of  action,  and  declaring  a  want  of  statement  of 
sufficient  facts  ground  for  demurrer,  facts  must  be  positively  and  ex- 
pressly averred. 

Demurrer. — A  demurrer  admits  only  such  facts  as  are  sufficiently 
pleaded  and  necessary  inferences  from  those  facts. 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  negli- 
gence, see  Chicago,  etc.,  Ry.  Co.  v.  O'Donnell  (Neb.),  15  R.  R.  R.  135, 
3S  km,  &  Eng.  R.  Cas..  N.  S.,  13.5. 

As  to  the  degree  of  care  required  of  a  railroad  company,  as  an  em- 
ployer, in  inspecting  appliances,  see  foot-note  appended  to  Illinois 
Cent.  R.  Co.  v.  Coughlin  (C.  C.  A.),  14  R.  R.  R.  320.  37  Am.  &  Eng. 
R.  Cas.,  N.  S..  326. 


596         Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Malott  V.  Sample 

Injury  to  Employee — Failure  to  Repair — Sufficiency  of  Complaint. — 

A  complaint  for  injuries  to  a  servant,  alleging  that,  "notwithstanding 
the  fact  that"  by  the  exercise  of  reasonable  diligence  defendant  could 
have  discovered  the  defect,  the  defect  was  not  repaired,  is  demurrable 
in  that  it  fails  to  allege,  otherwise  than  by  recital,  previous  knowledge 
by  defendant  of  the  defect. 

Same — Same — Same — Presumptions — Character  of  Defect. — Where 
a  complaint  for  injuries  to  a  servant  alleged  no  fact  from  which  it 
could  be  determined  how  long  the  defect  had  existed,  or  when  de- 
fendant became  charged  with  constructive  knowledge  thereof,  the 
court  could  not  sustain  the  complaint  by  inferring  from  the  character 
of  the  defect  that  the  master  had  knowledge  thereof  in  time  to  have 
repaired  the  same. 

Appeal  from  Superior  Court,  Marion  County;  Vinson  Carter, 
Judge. 

Action  by  Vinton  A.  Sample  against  Volney  T.  Malott  as  re- 
ceiver of  the  Terre  Haute  &  Indianapolis  Railroad  Company. 
From  a  judgment  of  the  Appellate  Court  affirming  a  judgment  in 
favor  of  plaintiff  (73  N.  E.  1135),  defendant  appeals  under 
Burns'  Ann.  St  1901,  §  1337j.    Reversed. 

/.  G,  Williams  and  D,  P.  Williams,  for  appellant. 
Henry  N,  Spoon,  for  appellee. 

GiLLKTT,  J.    This  was  an  action  by  appellee  against  Volney  T. 
Malott,  as  receiver  of  the  Terre  Haute  &  Indianapolis  Railroad 
Company,  to  recover  for  an  injury  to  appellee's  person.    A  de- 
murrer to  the  complaint  for  want  of  facts  was  overruled,  and  the 
question  as  to  the  propriety  of  this  ruling  is  before  us  for  deter- 
mination.   It  is  not  necessary  to  set  out  all  of  the  averments  of 
the  complaint.    It  appears  therefrom  that  appellee  was  a  brake- 
man  in  the  employment  of  appellant,  and  that  while  in  the  line  of 
his  duty  he  was  injured  by  a  fall  from  a  stirrup  upon  a  freight 
car,  owing  to  the  fact  that  the  stirrup  was  defective,  in  that  a 
nut  to  a  bolt  that  held  the  stirrup  in  position  had  come  off,  and  had 
not  been  replaced.     There  is  a  general  averment  of  negligence  in 
failing  to  make  the  repair,  and  appellee  alleged  that  he  did  not 
know  of  the  defect.    The  objections  of  appellant's  counsel  to  the 
complaint  relate  to  the  element  of  knowledge  upon  the  part  of 
the  master.    Those  portions  of  the  complaint  relative  to  knowl- 
edge and  negligence  are  so  interwoven  that  it  will  be  necessar>- 
to  quote  from  the  pleading  at  some  length  to  exhibit  its  character 
in  respect  to  the  matter  which  is  drawn  in  question.    It  is  alleged : 
"That  the  injuries  heretofore  set  forth,  suffered  by  the  plaintiff, 
were  caused  by  the  negligence  of  the  defendant  in  this,  to  wit: 
That  the  stirrup  aforesaid  upon  which  the  plaintiff  stepped  when 
about  to  climb  said  car  was  allowed  to  get  out  of  repair  by  the 
loss  of,  and  the  failure  to  replace,  the  nut  to  the  screw  that  held 
one  end  of  said  stirrup  in  place — that  is,  that  end  next  to  the  end 
of  the  sill  of  said  car;  that  said  stirrup  had  been  out  of  repair  for 
a  sufficient  length  of  time  before  the  happening  of  the  injur)'  to 
the  plaintiff  aforesaid  for  the  defendant,  by  the  exercise  of  reason- 
able diligence,  to  have  discovered  the  same,  and  that,  notwith- 
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standing  the  fact  that  by  the  exercise  of  reasonable  diligence  the 
defendant  could  have  discovered  the  defect  in  the  stirrup  afore- 
said before  the  happening  of  the  injury  to  plaintiff  in  time  to  have 
placed  said  stirrup  in  proper  repair,  said  stirrup  was  not  placed 
in  proper  repair,  but  carelessly  and  negligently  allowed  to  remain 
in  the  condition  above  described." 

It  was  held  in  Evansville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156, 
33  X.  E.  355,  upon  a  full  review  of  the  Indiana  authorities,  that 
as  between  master  and  servant  it  is  necessary  for  the  complaint 
to  show  that  the  master  had  knowledge,  actual  or  constructive, 
of  the  defect,  in  order  to  charge  him  with  negligence  in  failing  to 
repair.  This  holding  rests  upon  the  ground  that  the  existence  of 
such  knowledge  is  one  of  the  basic  conditions  out  of  which  a  duty 
springs ;  that  is,  that  before  the  master  can  properly  be  charged 
with  negligence  he  must  not  only  have  been  at  fault,  but  he  must 
have  had  knowledge,  actual  or  imputed,  of  his  omission.  The 
holding  in  Evansville,  etc.,  R.  Co.  v.  Duel,  supra,  has  not  been 
departed  from  by  this  court,  and,  as  appellee's  counsel  concede 
that  said  case  declares  the  law  of  this  state  upon  said  question, 
we  need  not  accumulate  authorities  upon  the  point.  We  are  of 
opinion  that  the  complaint  is  insufficient  in  respect  to  the  element 
suggested.  It  is  a  rule  of  pleading  that  facts  must  be  positively 
and  expressly  averred.  7  Bacon's  Abr.  510;  Stephen,  Pleading 
( Tvler's  Ed. )  340 ;  Jackson  School  Township  %\  Farlow,  75  Ind. 
118;  Avery  v.  Dougherty,  102  Ind.  443,  2  N.  E.  123,  52  Am. 
Rep.  680;  Indiana,  etc.,  R.  Co.  v,  Adamson,  114  Ind.  282,  15  N. 
E.  5:  Shirk  z\  Mitchell  137  Ind.  185,  36  N.  E.  850;  McElwaine- 
Richards  Co.  zk  Wall,  159  Ind.  557,  65  N.  E.  753  ;  Leadville  Water 
Co.  V,  Leadville,  22  Colo.  297,  45  Pac.  362 ;  Byington  ^^  ComVs 
of  SaHne  Co.,  37  Kan.  654,  16  Pac.  105 ;  Hord's  Executrix  v, 
Dishman,  2  Hen.  &  M.  595 ;  Moore's  Adni'r  i\  Dawney,  3  Hen. 
&  M.  127 ;  Shafer  v.  Bear  River,  etc.,  Co.,  4  Cal.  294 ;  Pomeroy's 
Code  Rem.  p.  601.  In  Jackson  School  Township  v.  Farlow,  su- 
pra, it  was  said  by  Elliott.  J. :  "It  was  the  rule  at  common  law, 
and  is  the  rule  under  the  Code,  that  matters  cannot  be  pleaded  by 
way  of  recital.  Facts  must  be  positively  alleged."  It  is  required 
under  our  procedure  that  the  complaint  shall  contain  a  statement 
of  the  facts  constituting  the  cause  of  action  (section  341,  Burns' 
Ann.  St.  1901),  and  it  is  a  ground  of  demurrer  that  "the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion." Section  342,  Burns'  Ann.  St.  1901.  A  demurrer  admits 
only  such  facts  as  are  sufficiently  pleaded.  Indiana,  etc.,  R.  Co. 
V,  Adamson,  supra;  Stephen  on  Pleading  (Tyler's  Ed.)  159,  160. 
Under  the  more  liberal  rule  which  obtains  under  our  Code,  mat- 
ters of  necessary  inference  from  what  is  alleged  are  to  be  con- 
sidered on  demurrer  (Bvard  v.  Harkrider,  108  Ind.  376,  9  N.  E. 
294:  Douthit  v.  Mohr,  116  Ind.  482,  18  N.  E.  449:  Evansville, 
etc.,  R.  Co.  V.  Darting,  6  Ind.  App.  375,  33  N.  E.  636)  :  but  this 
doctrine  is  not  to  be  carried  further  than  to  authorize  the  con- 
sideration of  matters  of  inference  from  facts  which  are  well 
pleaded.    6  Encv.  of  PI.  &  Pr.  269.     It  will  be  observed  in  the 
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complaint  before  us  that  the  first  allegation  relative  to  construct- 
ive knowledge  is  that  the  stirrup  had  been  out  of  repair  for  a 
sufficient  length  of  time  for  the  defendant,  by  the  exercise  of  rea- 
sonable care,  to  have  discovered  the  same.     It  is  clear  that  this 
does  not  go  far  enough,  for  the  master  is  not  guilty  of  negligence 
until  a  sufficient  length  of  time  elapses  after  knowledge,  actual 
or  constructive,  to  aflFord  him  an  opportunity  to  repair  the  de- 
fect, or  at  least  to  notify  the  servant  of  the  danger.     See  Sea- 
board Mfg.  Co.  V.  Woodson,  94  Ala.  143,  10  South.  87;  United 
States  Rolling  Stock  Co.  v.  Weir,  96^Ala.  396,  11  South.  436;  In- 
dianapolis, etc..  R.  Co.  v.  Flanigan,  77  111.  365 ;  Missouri  Pac.  R. 
Co.  r.  Sasse  (tex.  Civ.  App.  1893)  22  S.  W.  187;  20  Am.  &  Eng. 
Ency.  of  Law,  94.     See  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  123 
Ind.  210,  23  N.  E.  246.    The  remaining  language  of  the  complaint 
relative  to  constructive  knowledge  we  again  quote,  for  the  sake 
of  having  it  appear  in  this  immediate  connection.     It  is  charged 
"that,  notwithstanding  the  fact  that  by  the  exercise  of  reasonable 
diligence  the  defendant  could  have  discovered  the  defect  in  the 
stirrup  aforesaid  before  the  happening  of  the  injur)'  to  plaintiff 
in  time  to  have  placed  said  stirrup  in  proper  repair,  said  stirrup 
was  not  placed  in  proper  repair,  but  carelessly  and  negligently  al- 
lowed to  remain  in  the  condition  above  described."    It  will  be  ob- 
served that  all  that  is  alleged  by  the  language  just  quoted  is  that 
the  stirrup  was  not  placed  in  repair,  but  was  carelessly  and  neg- 
ligently allowed  to  remain  in  the  condition  which  the  pleader  had 
before  described.    If  this  were  a  case  where  it  would  be  enough 
merely  to  charge  the  master  with  negligence,  the  complaint  would 
be  sufficient,  but  here  such  previous  knowledge  was  indispen- 
sable to  a  right  of  recovery,  and  yet  we  find  that  there  is  no 
direct  charge  that  by  the  exercise  of  reasonable  diligence  the 
master  might  have  discovered  the  defect  in  time  to  have  made  the 
repair.    The  statement  that,  "notwithstanding  the  fact"  the  mas- 
ter might,  by  the  exercise  of  reasonable  diligence,  have  discov- 
ered the  defect  in  time  to  have  repaired  it  before  the  injur}',  is 
not  an  allegation  that  the  master  could  have  discovered  the  de- 
fect within  such  time  by  reasonable  diligence,  but  it  is  a  bald  as- 
sumption of  the  existence  of  a  fact  which  is  not  averred,  which 
was  inserted  in  the  pleading  as  a  mere  introduction  to  the  charge 
of  negligence  which  follows.     Bliss  says :     "To  state  or  aver  a 
thing  is  so  and  so  is  very  different  from  speaking  of  it  as  beinor 
so  and  so.  or  whereas  it  is  so  and  so.    A  recital  is  not  a  statement, 
but  is  introductory  to  a  statement :  hence  in  common-law  plead- 
ing, where  it  is  allowed  as  to  a  class  of  allegations,  it  is  not  tra- 
versable.    One  cannot  deny  what  is    not    asserted ;    the   recital 
asserts  nothing,  and  hence  cannot  be  met  by  a  denial."    Code 
Pleading,  §  318. 

Attention  mav  be  called  to  Hazard  Powder  Co.  v.  Volger,  3 
Wyo.  189,  18  Pac.  636,  as  a  case  wherein  the  Wyoming  Supreme 
Court  had  to  deal  with  a  complaint  which  was  wanting  in  the 
direct  averment  of  negligence,  that  element  only  appearing  as  a 
matter  of  inference  from  an  averment  as  to  the  cause  of  the  in- 
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jury.  The  court  said :  "Even  on  the  assumption  that  a  charge  of 
negligence,  unaccompanied  by  a  statement  of  the  act  constituting 
it.  would  entitle  plaintiff  to  recover,  the  pleader  should  in  direct 
form  charge  the  defendant  with  being  guilty  of  negligence,  and 
then  aver  that  the  injury-  resulted  therefrom.  It  is  scarcely  suffi- 
cient to  aver  that  an  injury  resulted  from  the  negligence  of  an- 
other, without  alleging  that  such  other  is  guilty  of  carelessness.  A 
defendant,  either  in  a  civil  or  criminal  prosecution,  is  entitled  to 
demand  that  whatever  accusation  is  made  against  him  shall  be 
made  in  a  positive,  direct  form,  leaving  nothing  to  inference  or 
argument,  so  that  the  issue  may  be  one  of  fact,  and  not  of  logic." 
The  nature  of  the  defect  in  the  pleading  before  us  is  similar  to 
that  in  the  complaint  which  was  before  this  court  in  McElwaine- 
Richards  Co.  r.  Wall,  159  Ind.  557,  65  N.  E.  753.  The  plaintiff 
in  that  case  had  sustained  an  injury  from  the  giving  way  of  a 
plate  or  chord  of  a  building.  That  the  plate  was  unsafe  could 
only  be  inferred  from  allegations  that  there  was  a  negligent  order 
to  plaintiff  to  go  upon  it,  that  the  master  had  knowledge  that  it 
was  unsafe,  and  that  the  plaintiff  did  not  have  such  knowledge. 
In  passing  upon  the  complaint  this  court  said:  "It  will  be  ob- 
ser\'ed  that  there  is  no  direct  or  positive  averment  which  dis- 
closes that  the  chord  was  in  any  manner  unsafe  or  improperly 
constructed,  or  that  the  place  where  appellee  was  directed  to  go 
was  one  of  danger ;  but  the  condition  of  the  chord,  to  the  turning 
of  which  the  accident  is  attributed,  is  left  wholly  to  inference  or 
surmise.  The  bare  averments  that  appellee  was  negligently  or- 
dered to  go  upon  the  chord  or  plate  to  throw  down  some  boards, 
and  that  he  did  not  know  that  the  chord  was  unsafe,  but  that  ap- 
pellant was  aware  of  that  fact,  are  certainly  not  sufficient,  under 
the  circumstances,  to  charge  appellant  with  actionable  negligence. 
From  the  two  facts,  as  averred,  that  appellee  did  not  know  that 
the  chord  was  unsafe,  but  that  appellant  did  know  it  was  unsafe, 
the  ultimate  or  issuable  fact  that  the  chord  or  plate  in  question 
was  unsafe  is  left  to  be  inferred.  The  question  with  which  we 
have  to  deal  is  not  one  in  regard  to  evidence,  but  one  which  re- 
lates to  pleading.  While  a  court,  in  dealing  with  evidence,  may 
be  justified  in  drawing  inferences  from  certain  items  of  evidence, 
still  it  is  not  warranted  in  resorting  to  inferences  or  deductions 
where  the  question  involved  pertains  to  the  sufficiency  of  plead- 
inc::  for  the  rule  recognized  at  common  law  and  by  our  Code 
affirms  that  material  facts  necessary  to  constitute  a  cause  of  ac- 
tion must  be  directly  averred,  and  cannot  be  left  to  depend  upon 
or  to  be  shown  by  mere  recitals  or  inferences."  The  latter  part 
of  the  observations  of  this  court  which  we  have  just  quoted 
meets  the  argument  of  appellee's  counsel  that  the  putting  of  a 
nut  on  a  bolt  is  a  matter  so  simple  that  it  would  take  but  a  few 
minutes  to  do  it,  and  that,  therefore,  we  should  hold  that  the 
cf>Tnplaint  sufficiently  discloses  knowledgre  in  time  to  have  re- 
paired the  defect.  As  was  said  in  Louisville,  etc.,  R.  Co.  7\  Corps, 
124  Ind.  427,  24  X.  E.  1046,  8  L.  R.  A.  636:  "We  are  here  deal- 
ing with  a  question  of  pleading,  and  not  of  evidence.     There  is, 
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as  is  well  known,  an  essential  difference  between  matters  of 
pleading  and  matters  of  evidence.  In  pleading  it  is  incumbent 
upon  the  plaintiff  to  state  all  the  facts  essential  to  a  cause  of  ac- 
tion, and,  if  any  material  fact  is  lacking,  the  complaint  will  go 
down  before  a  demurrer."  See,  also,  Louisville,  etc..  R.  Co.  f. 
Sandford,  117  Ind.  265,  19  N.  E.  770;  American  Rolling  Mill 
Co.  V,  Hullinger,  161  Ind.  673,  67  N.  E.  986,  69  N.  E.  460.  In 
this  case  there  is  no  fact  charged  from  which  it  can  be  deter- 
mined how  long  the  defect  had  existed,  or  at  what  particular  time 
with  reference  to  the  accident  appellant  became  infected  with  con- 
structive knowledge.  We  cannot  supply  a  material  matter  by 
intendment.  Upon  demurrer  we  can  only  assume  that  a  person 
has  not  a  cause  of  action  so  long  as  he  fails  to  state  one  on  paper. 

Counsel  for  appellant  urge  that  the  complaint  only  states  a 
legal  conclusion  with  reference  to  knowledge.  The  usual  manner 
of  charging  knowledge  is  to  do  so  in  terms,  and  under  such  an 
averment  both  actual  and  constructive  knowledge  may  be  proved. 
Evansville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156,  33  N.  E.  355;  Hel- 
tonville,  etc.,  Co.  v.  Fields,  138  Ind.  58.  36  N.  E.  529;  Louisville, 
etc.,  R.  Co.  V.  Miller,  140  Ind.  685,  40  N.  E.  116;  Consolidated 
Stone  Co.  v.  Summit,  152  Ind.  297,  53  N.  E.  235;  Johnson  v. 
Gebhauer,  159  Ind.  271,  64  N.  E.  855;  Consumers  Paper  Co.  v. 
Eyer,  160  Ind.  424,  66  N.  E.  994.  But,  inasmuch  as  the  com- 
plaint must  be  held  insufficient  as  containing  a  mere  recital  in  lieu 
of  a  necessary  allegation,  we  deem  it  unnecessary  to  pass  upon  the 
question  as  to  whether  the  complaint  is  open  to  any  furUier  ob- 
jection. 

The  judgment  of  the  Marion  superior  court  is  reversed,  with 
a  direction  to  sustain  the  demurrer  to  the  complaint. 


SEABOARD  &  R.  R.  Co.  V.  Vaughan's  Adm'x. 

(Supreme  Court  of  Appeals  of  Virginia,  June  15,  1905.) 

[51  S.  E.  Rep.  452.] 

Railroads — Crossing  Accident — Negligence — Contributory  Negli- 
gence— Question  for  Jury. — In  an  action  against  a  railroad  company 
for  injuries  to  a  bicycle  rider  at  a  crossing,  held,  that  plaintiff  was 
guilty  of  contributory  negligence. 

Railroads — Persons  Near  Track — Care  Required."^ — Where  one  rid- 
ing a  bicycle,  on  reaching  a  railroad  crossing,  turned  his  wheel,  and 
rode  in  the  open  space,  10  or  12  feet  wide,  between  the  tracks,  where 
persons  did   and  could   ride  with  safety,  it  was  not  a   circumstance 

*As  to  the  care  due  trespassers  and  licensees  on  railroad  tracks,  sec 
foot-notes  appended  to  Anderson  v.  Seattle-Tacoma  Interurban  Ry. 
Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  380;  foot- 
notes appended  to  Central  of  Georgia  Ry.  Co.  v.  Williams  Buggy  Co. 
(Ga.),  14  R.  R.  R.  171,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  171:  foot-note 
appended  to  Maysville  &  B.  S.  R.  Co.  v.  McCabe  (Ky.),  13  R.  R.  R. 
459,  36  Am.  &  Eng.  R.  Cas..  N.  S.,  459;  Jordan  v.  Grand  Rapids  &  I. 
Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  397. 
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which  showed  that  he  was  in  peril,  or  made  it  the  duty  of  the  oper- 
atives of  an  approaching  train  to  stop  the  train  to  avoid  injuring  him, 
because  he  might  possibly  fall  or  be  thrown  upon  the  track. 

Trial— Instructions. — Where  the  instructions  given,  or  which  the 
court  has  determined  to  give,  are  sufficient  to  submit  the  case  fairly 
to  the  jury,  it  is  under  no  obligation  to  give  additional  requested 
ones,  though  they  be  correct. 

Railroads — Trespassers — Care  Required.t — A  trespasser  (>ii  a  rail- 
road right  of  way  is  not  entitled  to  more  than  ordinary  care  on  the 
part  of  the  operatives  of  a  train  not  to  injure  him. 

Error  to  Circuit  Court,  Norfolk  County. 

Action  by  Rosa  A.  Vaughan,  as  administratrix  of  the  estate  of 
Benjamin  F.  Vaughan,  deceased,  against  the  Seaboard  &  Roanoke 
Railroad  Company  and  another.  Judgment  in  favor  of  plaintiff, 
and  defendant  the  Seaboard  &  Roanoke  Railroad  Company 
brings  error.     Reversed. 

G.  Hatton,  for  plaintiff  in  error. 

R,  Randolph  Hicks,  for  defendant  in  error. 

Buchanan,  J.  Rosa  A.  Vaughan,  administratrix  of  Benjamin 
F.  \'aughan,  deceased,  brought  this  action  against  the  Seaboard 
Air  Line  Railway  and  the  Seaboard  &  Roanoke  Railroad  Com- 
pany for  negligently  causing  the  death  of  her  decedent  at  a  high- 
way crossing.  The  action  was  dismissed  as  to  the  former  company, 
and  upon  the  third  trial  a  judgment  was  rendered  against  the 
other  defendant.  From  that  judgment  this  writ  of  error  was 
awarded. 

The  first  error  assigned  is  to  the  action  of  the  court  in  over- 
ruling the  defendant  company's  demurrer  to  the  fourth  count  of 
the  declaration. 

The  material  allegations  of  that  count  are  that  the  plaintiff's 
decedent  was  returning  home  along  a  common  highway  in  Nor- 
folk county,  known  as  ** Godwin  Street,"  which  crosses  the  de- 
fendant company's  tracks ;  that  as  he  was  approaching  the  cross- 
ing on  a  bicycle,  at  a  rapid  rate  of  speed,  one  of  the  defendant's 
trains  was  backing  slowly  down  the  railroad  tracks  towards  the 
crossing,  so  that  he  and  the  train  reached  the  crossing  at  the  same 
time;  that  the  plaintiff's  intestate,  realizing  his  peril,  turned  his 
bicycle  down  the  side  of  the  railroad  tracks  in  order  to  avoid  a 
collision  with  the  freight  train,  whereupon  it  became  the  duty 
of  the  defendant  to  use  reasonable  care  so  that  the  freight  train 
should  not  be  negligently  and  recklessly  run  upon  the  plaintiff's 
intestate,  yet  the  said  defendant,  not  regarding  its  duty  in  that 
behalf,  did  not  use  reasonable  care  to  avoid  the  collision,  but 
carelessly  and  recklessly  conducted  itself  so  that  the  rear  car  of 
the  freight  train  was  run  upon  and  over  the  plaintiff's  intestate, 
bv  means  whereof  he  was  killed. 


'J'As  to  the  right  of  those  in  charge  of  trains  or  cars  to  assume  that 
persons  on  or  near  tracks  will  avoid  danger,  see  foot-notes  appended 
to  Lambert  v.  Southern  Pac.  R.  Co.  (Cal.),  14  R.  R.  R.  575,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  575. 
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The  case  made  by  the  count  shows  tliat  the  plaintiff's  intestate 
was  guilty  of  negligence  in  approaching  the  crossing  as  he  did. 
There  is  no  charge  that  the  defendant  company  was  guilty  of 
negligence  in  the  management  of  its  train,  as  it  approached  the 
crossing,  which  misled  or  put  the  plaintiff's  intestate  in  peril,  nor 
is  there  any  averment  that  after  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  of  his  peril,  it  could 
have  avoided  the  injury.  The  count  did  not  aver  a  state  of  facts 
which  showed  that  the  defendant  was  guilty  of  negligence,  and 
the  court  erred  in  not  sustaining  the  demurrer  to  it.  Hortenstein 
V,  Va.  Car.  R.  Co.,  102  Va.  914,  47  S.  E.  996;  N.  &  W.  Rv.  Co.  r. 
Wood,  99  Va.  156,  37  S.  E.  846. 

Upon  the  first  trial  there  was  a  verdict  in  favor  of  the  plaintiff, 
which  was  set  aside  upon  the  motion  of  the  defendant  company. 
The  plaintiff  insists,  under  rule  9  (45  S.  E.  vi),  that  the  action  of 
the  trial  court  in  setting  aside  that  verdict  was  erroneous,  and 
that  this  court  should  so  hold,  and  enter  judgment  thereon  under 
the  provisions  of  section  3486  of  the  Code  of  1904. 

The  motion  for  a  new  trial  was  because  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  and  for  after-discovered  testi- 
mony. 

The  evidence  was  substantiallv  the  same  on  the  first  and  last 
trials.  The  scene  of  the  accident  was  in  the  county  of  Norfolk, 
outside  of  the  limits  of  the  city  of  Portsmouth,  where  Godwin 
street  crosses  the  tracks  of  the  defendant's  road.  At  that  point 
the  street  runs  north  and  south,  and  the  railroad  tracks  nearly  east 
and  west.  The  street  is  60  feet  wide,  but  only  about  one-half  of 
it  is  used  at  the  crossing,  which  half  is  covered  with  plank,  leav- 
ing a  space  of  about  13  feet  east  of  the  plank  to  the  outer  edge 
of  the  street,  and  about  17  feet  from  the  plank  to  the  western 
limit  of  the  street.  About  170  feet  south  of  the  crossing  Godwin 
street  intersects  with  South  street,  which  runs  northeast  and 
southwest,  and  crosses  the  railroad  some  300  feet  east  of  Godwin 
street  crossing.  The  diagram  below  shows  generally  the  location 
of  the  railroad  tracks,  Godwin  street,  and  South  street,  with 
reference  to  each  other,  at  and  near  the  scene  of  the  accident. 

(Diagram  omitted  as  not  essential.) 

The  plaintiff's  theory  of  the  case  was  that  her  intestate,  who 
was  going  home  on  his  bicycle,  traveled  along  South  street  from 
where  it  crosses  the  railroad  tracks  to  Godwin  street,  and  thence 
along  that  street  until  he  reached  the  railroad  tracks,  when  he 
discovered  that  the  rear  car  of  a  backing  train  had  blocked  the 
crossing,  and  to  avoid  a  collision  therewith  he  turned  his  bicycle, 
which  was  goine:  rapidly,  into  the  open  space  between  the  main 
line  and  switch  No.  1,  on  which  the  train  was  backing,  and,  after 
going  from  25  to  40  feet,  he  was  thrown  from  his  bicycle,  his 
head  falling  on  the  southern  rail  of  switch  No.  1,  and  was  crushed 
by  the  rear  wheel  of  the  rear  car.  The  plaintiff  claims  that  the 
defendant  was  negligent  in  failing  to  give  notice  that  its  train 
was  going  to  back,  and  in  not  avoiding  the  injury  after  it  dis- 
covered her  intestate's  peril. 
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The  defendant's  theory  of  the  case  is  that  the  plaintiff  did  not 
approach  the  crossing  over  Godwin  street  from  South  street,  but 
left  South  street  where  it  crosses  the  railroad  tracks,  and  traveled 
on  the  defendant  company *s  right  of  way  on  the  south  side  of  its 
main  line  until  he  reached  Godwin  street,  when,  finding  that  the 
rear  car  of  the  backing  train  was  passing  over  the  street,  he 
crossed  over  the  main  track  of  the  defendant  and  continued  his 
course  between  that  track  and  the  track  upon  which  the  train  was 
moving,  and,  after  having  gone  from  25  to  40  feet,  either  in  his 
effort  to  get  off  his  bicycle,  or  because  it  struck  the  ties  of  the 
track  upon  which  the  train  was  moving,  he  fell  or  was  thrown 
upon  the  rail,  his  head  falling  between  the  wheels  of  the  rear 
truck  of  the  rear  car. 

The  only  one  of  the  plaintiff's  witnesses  that  testified  that  her 
intestate  approached  the  crossing  by  way  of  Godwin  street  from 
South  street  was  a  young  lady,  who  was  on  the  western  side  of 
Godwin  street  north  of  the  railroad  tracks.  She  stated  that  she 
was  on  her  way  to  visit  a  friend,  and  as  she  neared  the  crossing 
she  heard  a  train  and  stopped  near  an  office  (some  80  or  100  feet 
from  where  the  accident  occurred),  and  waited  to  see  if  the  train 
would  come  in  sight,  and,  while  standing  there,  she  noticed  Mr. 
\'aughan  come  around  some  billboards  (which  were  situated  east 
of  Godwin  street  and  north  of  South  street  where  thev  intersect, 
120  feet  or  more  from  the  crossing)  ;  that  he  seemed  to  be  riding 
rapidly,  and,  as  he  rode,  they  (that  is,  the  train  and  himself) 
seemed  to  be  racing  to  the  crossing,  and  they  both  got  there  at 
the  same  time:  that  Mr.  Vaughan  turned  his  wheel  and  rode 
down  beside  the  track;  thac  she  watched  him,  and  saw  that  he 
was  in  danger:  that  he  went  down  the  track  a  short  distance, 
when  his  feet  seemed  to  go  over  his  head ;  that  his  head  struck 
the  rail,  and  was  almost  cut  from  his  bodv  bv  the  wheel  or 
wheels  of  the  rear  truck :  that  the  whole  car  did  not  go  over  his 
body,  and  that  it  was  stopped  suddenly :  that  it  looked  to  her  like 
he  was  trying  to  stop  after  he  turned,  but  when  he  came  to  the 
track  he  seemed  to  be  coming  very  rapidly :  that  she  was  on  the 
opposite  of  the  car  from  Mr.  Vaughan,  but  could  see  under  the 
car  without  difficulty  his  wheel  as  it  went  along,  and  half  of  his 
body :  that  when  she  first  saw  the  train  it  was  moving  in  sight  at 
Gordon  street  crossing:  that  there  was  a  coal  house  or  shed  be- 
tween her  and  the  train,  which  prevented  her  from  seeing  it 
until  it  reached  the  street ;  that  there  was  a  man  with  a  flag  at 
the  crossing,  but  she  did  not  see  him  make  any  motion  to  stop 
the  train,  nor  did  she  hear  any  bell  ring ;  that  ^Ir.  Vaughan,  in 
coming  from  South  street  tow^ard  the  crossing,  could  have  seen 
the  train  if  he  had  looked. 

Another  witness  of  the  plaintiff  testified  that  Mr.  Vaughan  and 
the  train  reached  the  crossing  at  the  same  time,  and  when  he  saw 
the  train  was  going  to  cut  him  off  he  turned  his  w^heel.  and,  after 
going  about  AO  feet,  was  run  over  by  the  first  wheel  of  the  rear 
car:  that  w-hen  witness  first  saw  Mr.  Vaughan  he  was  about  12 
feet  from  the  crossing,  going  at  a  pretty  good  speed. 
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The  engineer,  who  was  put  upon  the  stand  by  the  plaintiff, 
proved  that  his  train  of  13  cars  was  backing  very  slowly ;  that  he 
was  moving  by  signals,  and  was  on  the  lookout ;  that  he  did  not 
see  Mr.  Vaughan,  and  saw  nothing  of  the  accident,  except  the 
bicycle  fly  up  and  the  signal  to  stop»  when  he  put  on  his  brakes, 
reversed  the  engine,  and  stopped  the  train  as  soon  as  possible, 
and  within  five  feet,  he  thinks,  the  track  being  level,  or  without 
grade,  where  the  train  was  moving. 

Several  witnesses  of  the  defendant  testified  that  Mr.  Vaughan 
rode  his  bicycle  on  the  defendant's  right  of  way  south  of  the 
main  line,  from  South  street  crossing  to  Godwin  street,  parallel 
to  the  backing  train ;  that  when  he  reached  Godwin  street,  finding 
that  the  rear  car  had  reached  and  blocked  the  crossing  there,  he 
crossed  the  main  line  track  diagonally,  and  continued  his  way 
rapidly  between  that  track  and  switch  No.  1,  on  which  the  train 
was  slowly  backing;  and  that  when  he  had  thus  gone  from  25 
to  40  feet  he  fell  or  was  thrown  from  his  bicycle,  and  his  head 
fell  upon  the  south  rail  of  the  track  of  switch  No.  1,  and  was  run 
over  by  one  wheel  of  the  rear  truck  of  the  rear  car.  They 
further  testified  positively  that  the  bell  was  ringing,  and  that 
there  was  nothing  whatever  to  prevent  Mr.  Vaughan  from  seeing 
the  train.  The  conductor  of  the  train  testified  that  he  and  one 
of  his  brakemen  at  the  time  of  thp  accident  were  at  Godwin 
street  crossing  to  signal  the  train ;  that  he  saw  Mr.  Vaughan  when 
he  crossed  the  main  track  at  that  crossing,  and  turned  down 
between  that  track  and  switch  No.  1  on  the  space  between  the 
two,  which  was  some  12  feet  wide,  level  and  smooth,  and  some- 
times traveled  by  bicycles,  though  there  was  a  sign  near  there 
warning  trespassers  to  keep  oflF  the  premises  of  the  defendant; 
that  there  was  ample  room  to  ride  between  the  two  tracks  without 
danger  of  falling  on  switch  track  No.  1,  and  that  he  did  not 
think  about  Mr.  Vaughan  being  in  danger  until  he  fell,  when 
he  at  once  signaled,  and  the  train  was  stopped  before  the  front 
trucks  of  the  rear  car  reached  his  body. 

Considered  as  on  a  demurrer  to  the  evidence,  it  clearly  appears 
that  Mr.  Vaughan  was  guilty  of  negligence.  The  railroad  track 
was  a  proclamation  of  danger,  and  the  backing  train  was  in  full 
view,  -and  its  bell  was  ringing.  It  does  not  appear  that  the  de- 
fendant omitted  to  do  anything  that  it  ought  to  have  done  in  the 
management  of  its  train  as  it  approached  the  crossing,  or  after  it 
was  aware  of  Mr.  Vaughan's  peril.  As  soon  as  he  fell  or  was 
thrown  from  his  bicycle,  it  did  all  that  was  possible  to  avoid  the 
injury,  and  it  does  not  appear  that  any  of  the  defendant's  serv- 
ants knew,  or  ought  to  have  known,  that  he  was  in  peril,  if, 
indeed,  he  was  in  peril  before  that  time.  The  mere  fact  that  Mr. 
Vaughan,  who  was  in  the  apparent  possession  of  his  faculties, 
as  he  was  shown  to  have  been,  when  he  reached  the  crossinsf 
turned  his  bicycle  and  rode  in  the  open  space  10  or  12  feet  wide 
between  the  tracks  where  persons  did  ride  and  could  ride  with 
safety,  was  not  a  circumstance  which  showed  that  he  was  in  peril 
or  made  it  the  duty  of  the  defendant  to  stop  its  train  to  avoid 
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injury  to  him  because  he  might  possibly  fall  or  be  thrown  upon 
the  track. 

We  are  of  opinion,  therefore,  that  the  evidence  was  not  suffi- 
cient, either  upon  the  first  or  the  last  trial,  to  sustain  a  verdict 
in  favor  of  the  plaintiff,  and  that  the  court  did  not  err  in  setting 
aside  the  first  verdict,  but  did  err  in  not  setting  aside  the  verdict 
in  the  last  trial. 

There  are  a  number  of  assignments  of  error  to  the  action  of  the 
court  in  giving,  modifying,  and  refusing  instructions.  The 
questions  of  law  involved  in  the  case  were  few,  yet  the  court,  on 
the  last  trial,  was  asked  to  give  25  instructions,  and  did  give  20, 
as  originally  offered  or  as  modified. 

The  practice  of  asking  for  a  great  number  of  instructions  in 
cases  which  involve  few  law  questions  has  grown  up  in  recent 
years,  and,  instead  of  aiding  juries  in  reaching  right  conclusions, 
tends  to  mislead  and  confuse  them,  and  imposes  a  heavy  and  un- 
necessary burden  upon  trial  courts.  The  general  rule,  that  a 
party  who  asks  for  an  instruction  which  properly  states  the  law 
and  is  applicable  to  the  facts  of  the  case  has  the  right  to  have  it 
given,  is  not  without  limitations.  Where  the  instructions  given, 
or  which  the  court  has  determined  to  give,  are  sufficient  to  submit 
the  case  fairly  to  the  jury,  the  court  is  under  no  obligation  to 
give  additional  instructions,  for  they  are  unnecessary,  cannot  aid, 
and  from  their  very-  number  may  mislead  and  confuse  the  jury. 

Several  of  the  instructions  given  were  objected  to,  because  they 
submitted  to  the  jur}^  the  question  whether  or  not,  after  the 
defendant  knew  or  ought  to  have  known  of  Mr.  Vaughan*s  peril, 
it  exercised  due  care  to  avoid  injuring  him,  when  there  was  no 
evidence  upon  which  to  base  them. 

As  we  have  seen  in  considering  the  facts  of  the  case,  it  was 
not  shown  that  the  defendant  knew  or  ought  to  have  known  that 
the  plaintiff's  intestate  was  in  peril  before  he  fell  or  was  thrown 
from  his  bicycle,  or  that  anything  more  could  have  been  done 
after  his  fall  than  was  done  to  avoid  the  accident.  No  instruc- 
tion ought  therefore  to  have  been  given  submitting  that  question 
to  the  jury. 

Instruction  No.  5  was  objected  to,  and  the  objection  ought  to 
have  been  sustained,  because  the  instruction  is  ambiguous,  and, 
if  construed  to  mean  that  the  defendant  owed  the  plaintiff's 
intestate,  as  a  trespasser,  any  higher  degree  of  duty  under  the 
facts  of  the  case  than  to  exercise  ordinary  care  not  to  injure  him 
after  it  knew  of  his  peril,  it  is  erroneous. 

There  are  other  assignments  of  error,  but  as  they  are  not 
likelv  to  arise  upon  the  next  trial,  if  there  should  be  another  trial, 
it  will  be  unnecessary  to  consider  them. 

The  judgment  to  which  this  writ  of  error  was  awarded  must 
be  reversed,  the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded,  to  be  had  not  in  conflict  with  the  views  expressed  in 
this  opinion. 
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(Supreme  Court  of  Illinois,  June  23,  1905.) 
[74   N.   E.   Rep.  738.] 

Appeal — Improper  Argument — Failure  to  Object. — Where  the  court 
has  ruled  that  argument  to  the  effect  that  exemplary  damages  may  be 
allowed  is  proper,  the  right  to  complain  on  appeal  is  not  lost  by  fail- 
ure to  object  to  subsequent  argument  to  that  effect. 

Improper  Argument — Good  Faith  of  Counsel. — It  is  immaterial  on 
the  question  of  error  of  the  court  in  ruling  that  plaintiff's  counsel  may 
argue  on  the  basis  of  the  right  of  the  jury  to  allow  exemplary  dam- 
ages that  counsel  honestly  believed  that  the  case  was  one  in  "which 
such  damages  might  be  allowed. 

Exemplary  Damages — Acts  of  Servants — Liability  of  Railroads.*— 
Exemplary  damages  may  not  be  allowed  against  a  railw-ay  corporation 

♦For  the  authorities  in  this  series  on  the  question  as  to  when  puni- 
tive or  exemplary  damages  are,  and  are  not,  recoverable,  see  foot-note 
appended  to  McNamara  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R.  R. 
832,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  832;  foot-note  appended  to  Chiles 
V.  Southern  Ry.  (S.  Car.),  12  R.  R.  R.  750,  35  Am.  &  Eng.  R.  Cas..  X. 
S.,  750  (injuries  to  passengers);  Louisville  &  N.  R.  Co.  v.  Satterwhite 
(Tenn.),  12  R.  R.  R.  296,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  296  (wrongful 
death,  instruction  erroneous  for  not  leaving  the  question  to  the  dis- 
cretion of  the  jury);  Illinois  Cent.  R.  Co.  v.  Harper  (Miss.),  10  R.  R. 
R.  612,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  612  (exemplary  damages  not 
warranted  by  the  pleadings);  Kansas  City,  etc.,  R.  Co.  v.  Little  (Kan.), 
6    R.    R.    R.    701,   29   Am.    &    Eng.    R.    Cas.,    N.    S.,   701    (exemplary 
or    punitive    damages    may    be    awarded   where  a   wrong  has  in  it 
the    elements   of   negligence   which    is    gross,    wanton    or    willfully 
oppressive);      Boyd     v.      Blue      Ridge      Ry.     Co.     (S.     Car.),    6    R. 
R.  R.  754,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  754  (punitive  damages  may  be 
recovered  against  a  railroad  for  injuries  caused  by  such  gross  negli- 
gence and  recklessness  as  to  imply  willfulness);  Griffin  v.  Southern 
Ry.  (S.  Car.),  6  R.  R.  R.  758,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  758;  Louis- 
ville, etc.,  R.  Co.  V.  Gilliam  (Ky.),  7  R.  R.  R.  272,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  272  (evidence  warranted  instruction  on  punitive  damages, 
in  action  for  death  of  fireman  caused  by  collision  betwjeen  sections  of 
train);  Rueping  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.),  7  R.  R.  R.  15,  30 
Am.  &  Eng.  R.  Cas.,  N.  S.,  15  (master  not  liable  for  punitive  damages 
unless  he  directed  wrongful  act  to  be  done  or  subsequently  affirmed 
it,  whether  the   negligence  of  the   servant  was  ordinary   or  gross); 
Reeves  v.  Southern  Ry.  (S.  Car.),  10  R.  R.  R.  531,  33  Am.  &  Eng.  R. 
Cas.,   N.    S.,   531    (punitive   damages   recoverable   for   willful   tort  of 
servant);  Louisville  &  N.  R.  Co.  v.  Hall  (Ky.),  8  R.  R.  R.  541,  31  Am. 
&  Eng.  R.  Cas.,  N.  S.,  541  (punitive  damages  not  recoverable  in  ab- 
sence  of  gross   negligence);    Hayden  v.   Fair   Haven    &  W.   R.  Co. 
(Conn.),  10  R.  R.  R.  32.  33  Am.  &  Eng.  R.  Cas.,  N.  S..  32  (punitive 
damages  w-hen,  and  when  not,  recoverable) ;  Oliver  v.  Columbia,  N.  & 
L.  R.  Co.  (S.  Car.).  6  R.  R.  R.  708,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  708 
(reason  for  allowing  punitive  damages) ;  Louisville   &  N.   R.  Co.  v. 
Cooper  (Ky.).  1  R.  R.  R.  230,  24  Anri.  &  Eng.  R.  Cas.,  N.  S.,  230  (puni- 
tive damages  because  of  gross  negligence  in  running  train  over  street 
crossing);  Cincinnati,  etc.,  Ry.  Co.  v.  Cook  (Ky.),  2  R.  R,  R.  321,  25 
Am.   &  Eng.   R.  Cas..  N.  S.,  321   (punitive  damages  for  gross  negli- 
gence); Louisville  &  N.  R.  Co.  v.  Simpson  (Ky.),  3  R.  R.  R.  513,26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  513  (exemplary  damages  for  reckless  dis- 
regard of  human  lifcV.  Soiithem  Ry.  Co,  v.  Bunt   (Ala.).  4  R.  R.  R. 
780,  27  Am.   &  Eng.   R.   Cas.,  N.   S...  7S6   (exemplary  damages  where 
servant  was  injured  by   reason  of  wantonness);  Louisville  &  N.  R. 
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for  the  mere  act  of  its  servants  unless  their  act  was  willful,  malicious, 
or  wanton. 

Same — Remittitur. — Error  in  authorizing  the  jury  to  allow  exem- 
plary damages  in  a  personal  injury  suit  cannot  be  cured  by  remittitur, 
it  being  impossible  to  say  how  much  was  allowed  because  thereof. 

Magruder,  J.,  dissenting. 

Appeal   from   Appellate   Court,    First   District. 

Action  by  Adam  Lauth  against  the  Chicago  Union  Traction 
Company.  From  a  judgment  of  the  Appellate  Court  affirniin<^ 
a  judgment  for  plaintiff  after  remittitur,  defendant  appeals. 
Reversed. 

John  A,  Rose  and  Henry  IV.  Brant  (W,  W.  Gurlcy,  of  coun- 
sel), for  appellant. 
John  F,  Waters  (C.  Helmer  Johnson,  of  counsel),  for  a])|Vjllce. 

Cartrigiit,  C.  J.  A  surrey  in  which  appellee  was  ridinci:  on 
Lake  street,  in  the  citv  of  Chicas:o,  was  struck  bv  an  electric 
car  of  appellant,  and  he  was  throw^n  out  and  injured,  and  brouij:ht 
this  suit  in  the  superior  court  of  Cook  county  to  recover  flaipptr^'s 

Co.  r.  Groan  (Ky.).  5  R.  R.  R.  509.  2S  Am.  &  Eng.  R.  Cas..  N.  S..  509 
(punitive  damages  for  personal  injuries);  Brasington  ?•.  South  Round 
R.  Co.  (S.  Car.),  1  R.  R.  R.  552,  24  .Am.  &  Eng.  R.  Cas.,  N.  S..  552 
(punitive  damages  where  railroad  wantonly  and  recklessly  fails  to 
comply  with  municipal  ordinances):  note  13  Am.  &  Eng.  R.  Cas.,  N. 
S..  r»52  (exemplary  damages  for  death  by  wrongful  act):  note  11  Am. 
&  Eng.  R.  Cas.,  N.  S..  1S3  (exemplary  damages,  pleading);  note  22 
Am.  &  Eng.  R.  Cas..  N.  S.,  440  (punitive  or  exemplary  damages  for 
acts  of  emoloyees):  note  10  Am.  &  Eng.  R.  Cas.,  N.  S..  548  (general 
note):  McGhee  7\  McCarley  (C.  C.  A.).  19  Am.  &  Eng.  R.  Cas.,  N.  S., 
216;  Louisville  &  N.  R.  v.  Lansford  (C.  C.  A.),  18  Am.  &  Eng.  R. 
Cas.,  X.  S.,  697  (punitive  damages  for  wronja^ful  death,  Alabama  stat- 
ute): Haver  v.  Central  R.  Co.  of  N.  J.  (N.  J.),  17  Am.  &  Eng.  R.  Cas., 
N.  S..  490  (punitive  damages  could  not  be  recovered  of  master  for 
wanton  or  malicious  act  of  servant);  Ristine  v.  Blocker  (Colo.).  18 
Am.  &  Eng.  R.  Cas.,  N.  S.,  139  (punitive  damages  for  malicious  acts 
of  servant  under  Colorado  statute);  Illinois  Cent.  R.  Co.  r.  Stewart 
(Ky.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  874  (punitive  damages  for  gross 
negligence):  Garrick  v.  Florida  Cent.  &  P.  R.  Co.  (S.  Car.).  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  541:  Nohrden  v.  Northeastern  R.  Co.  (S.  Car.), 
13  Am.  &  Eng.  R.  Cas.,  N.  S.,  557  (exemplary  damages  for  wrongful 
death);  Louisville  &  N.  R.  Co.  v.  Lansford  (C.  C.  A.).  18  Am.  &  Eng. 
R.  Cas..  N.  S..  697  (punitive  damages  for  wrongful  death):  Clark  v. 
Louisville  &  N.  R.  Co.  (Ky.),  8  Am.  &  Enj?.  R.  Cas.,  N.  S..  355  (excm- 
T)larv  damages.  Kentucky  statute  as  to  willful  negligence):  Louisville 
&  N.  R.  Co.  tf.  Kelly  (Ky.).  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  ir>5  (exem- 
plary damages  for  negligence  of  employee):  Florida  Cent.  &  P.  R. 
Co.  V.  Mooney  (Fla.),  12  Am.  &  Eng  R.  Cas.,  N.  S.,  781  (what  must 
be  shown  to  warrant  exemplary  damages  for  injury  to  servant); 
Louisville  &  N.  R.  Co.  v.  Sander  (Ky.),  10  Am.  &  Eng.  R.  Cas.,  N. 
S..  528  (when  exemplary  damages  are  not  warranteH  in  action  for 
death  of  employee):  Highland  Ave.  &  B.  R.  Co.  r.  Robinson  (Ala.), 
19  Am.  &  Eng.  R.  Cas.,  N.  S.,  357  (wantonness,  recklessness  or  will- 
fulness of  employee  may  render  master  liable  for  exemplarv  dam- 
ages); Felton  V.  Holbrook  (Ky.).  17  Am.  &  Eng.  R.  Cas.,  N.  S..  14r> 
(mmitive  damaores  fo»-  crros*;  nee1ig<*"ce) :  Pro'^tor  ?'.  .^r»ntb<»rn  Rv.  Co. 
(S.  Ca".),  22  .Am.  Sr  Eng.  R.  Ca^..  N.  S..  42fi  (exemplary  tlani:<ircs  for 
willfulness  and  recklessness  in  frightening  teams). 
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on  account  of  his  injuries.  The  defendant  had  double  tracks 
on  Lake  street,  and  the  car  came  from  the  west  on  the  south  or 
eastbound  track,  and,  in  the  ordinary  operation  of  the  road,  would 
have  turned  south  into  State  street.  On  that  occasion  a  Grand 
Army  parade  was  forming  in  State  street,  and  cars  were  com- 
pelled to  stop  at  that  street  and  switch  from  the  south  track  to 
the  north  track  for  the  return  trip  west.  Defendant  had  a  fore- 
man stationed  at  that  point,  and,  when  the  car  stopped  just  west 
of  State  street,  he  directed  the  motorman  to  cross  on  the  switch 
from  the  south  track  to  the  north  one.  The  motorman  took  his 
position  on  the  west  end  of  the  car,  and  attempted  to  make  the 
crossing  on  the  switch,  but  the  car  missed  the  switch,  and,  by 
direction  of  the  foreman,  the  motorman  backed  up  to  try  again. 
The  evidence  for  the  plaintiff  was  that  the  surrey  in  which  the 
plaintiff  was  riding  was  started  across  the  track  from  the  south 
before  the  car  started  to  back  up,  and  that  no  signal  or  warning 
was  given  that  the  car  was  about  to  back,  and  the  conductor 
stood  with  his  back  toward  the  surrey.  The  conductor  was  on 
the  east  end  of  the  car,  holding  the  trolley  rope.  Although  there 
was  a  switch  from  one  track  to  the  other,  there  was  no  crossing 
wire,  and  it  was  necessary  to  take  the  trolley  off  the  south  wire 
and  adjust  it  on  the  north  wire  at  the  proper  time.  The  con- 
ductor was  prepared  to  take  the  trolley  off  when  the  car  would 
take  the  switch  for  the  crossing,  and  the  evidence  for  the  plaintiff 
was  that  he  was  looking  up  at  the  wire.  The  surrey  was  struck  by 
the  car,  and  the  plaintiff  was  thrown  out,  and  suffered  the  injuries 
for  which  the  suit  was  brought.  There  was  no  evidence  tending 
to  show  any  willful  or  intentional  injury,  or  anything  more  than 
negligence  and  inadvertence  on  the  part  of  the  servants  of  the 
defendant.  The  jury  found  the  defendant  guilty,  and  assessed 
plaintiff's  damages  at  $15,000.  Judgment  having  been  entered 
on  the  verdict,  an  appeal  was  taken  to  the  Appellate  Court  for  the 
First  District.  The  appeal  was  heard  in  the  branch  court,  and 
an  opinion  was  filed,  which,  after  finding  that  the  damages 
awarded  were  excessive,  and  beyond  any  sum  that  could  be  re- 
garded as  compensation  for  plaintiff's  injuries,  directed  that,  if 
he  should  within  10  days  remit  from  the  judgment  $5,000,  it 
should  be  affirmed  for  the  remainder,  but  otherwise  it  w'ould  be 
reversed,  and  the  cause  remanded.  An  order  was  afterward 
entered  reciting  that  a  remittitur  of  $5,000  had  been  entered  in 
accordance  with  the  opinion  of  the  court  filed  in  the  cause,  and 
therefore  the  judgment  was  affirmed  for  the  sum  of  $10,000. 

The  grounds  upon  which  a  reversal  is  asked  are  that  counsel 
for  the  plaintiff,  in  the  argument  of  the  cause  to  the  jury,  made 
improper  and  unjustifiable  statements,  and  also  pursued  an  im- 
proper course  of  argument  as  to  damages,  and  that  a  niling  of 
the  court  with  respect  to  damages  was  erroneous. 

Counsel  for  plaintiff,  in  addressing:  the  jury,  argued  to  them 
that  thev  ought  to  consider  the  public  as  well  as  the  individual 
injury,  and  to  give  such  exemplary  damages  by  wav  of  punish- 
ment as  would  deter  the  defendant  from  like  practices  in  the 
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future.  On  that  subject  he  said:  "When  you  go  to  assess 
damages,  if  you  get  to  exemplary  damages,  you  have  a  right  to 
take  into  consideration  what  the  defendant  is.  What  will  punish 
a  man  worth  $10,000  will  not  punish  a  rich  corporation,  and  vice 
versa."  Counsel  for  defendant  objected  to  that  line  of  argument, 
and  the  objection  was  sustained,  as  it  appears  from  a  discussion 
between  the  court  and  counsel  for  plaintiff,  on  the  ground  that 
there  was  no  evidence  of  the  wealth  of  the  defendant.  Counsel 
for  the  plaintiff,  resuming  the  subject  of  exemplary  damages,, 
said:  "I  want  you,  when  you  go  out,  to  make  up  your  minds  what 
this  man  is  entitled  to  for  the  irreparable  injury  he  has  sus- 
tained :  and  then,  if  you  think  the  defendant  should  be  punished" 
by  smart  money  or  exemplary  damages,  then  make  up  your  ver- 
dict accordingly;  and,  whether  they  will  appeal  or  not,  we  wilF 
take  care  of  that."  Counsel  for  defendant  objected,  and  the 
court  overruled  the  objection,  saying  that  he  did  not  think  there 
was  anj-thing  wrong  with  the  argument.  Counsel  for  plaintiff 
had  stated  to  the  jury  that  he  would  not  ask  a  single  instruction, 
even  on  the  measure  of  damages,  and  none  were  asked  on  the 
part  of  the  plaintiff,  but  counsel  insisted  that  the  law  authorized 
a  recovery  of  smart  money  or  damages  by  way  of  punishment ; 
and  the  court,  by  the  ruling,  held  that  such  damages  might  be 
a-^sessed,  and  were  a  proper  subject  of  argument  to  the  jury. 
The  same  line  of  argument  was  continued,  and  counsel  urged  the 
jtirv  to  allow  such  a  sum  in  addition  to  compensation  for  the 
plaintiff's  injuries  as,  in  their  judgment,  would  punish  the  de- 
fendant, and  deter  it  and  others  from  like  practices  in  the  future. 
In  the  closing  argument,  counsel  said :  "And  I  state  to  you  again, 
fully  recognizing  the  responsibility  that  I — responsibility  of  what 
I  am  saying — that  I  believe  that  the  facts  in  this  case  warrant  you 
in  finding  that  this  act  was  wantonly  and  recklessly  done,  and 
warrant  you  in  finding,  in  addition  to  compensatory  damages, 
such  a  sum  by  way  of  exemplary  damages  as  will  punish  this 
defendant,  and,  deter  other  people  and  other  corporations  from 
offending  in  like  manner  in  the  future."  Counsel  now  says  that 
this  last  statement  was  not  objected  to  at  the  time  it  was  made, 
and,  because  no  objection  was  made  or  ruling  obtained,  it  cannot 
now  be  considered.  That  and  other  statements  and  arguments 
made  by  counsel  were  made  after  the  court  had  ruled  on  the 
question,  and  held  that  there  was  nothing  wrong  in  that  sort  or 
arjrument.  It  was  not  necessary  to  constantly  interrupt  counsel 
and  repeat  the  same  objection  after  a  ruling  had  once  been  ob- 
tained. Such  conduct  on  the  part  of  counsel  for  defendant 
vrould  have  been  improper,  and  no  right  was  lost  by  failing  to 
adopt  such  a  course.  Counsel  who  made  the  argument  to  the 
iur>'  also  insists  that  the  judgment  should  not  be  reversed  on 
account  of  such  argument  because  he  honestlv  believed  that  ex- 
emplar>'  damages  by  way  of  punishment  could  actually  be  recov- 
ered in  the  case,  and  that  he  was  therefore  not  euiltv  of  abuse 
of  argument  in  so  contending  before  the  jury.     Supposing  that 
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position  to  be  correct,  the  error  of  the  court  is  not  thereby  re- 
moved, and  the  real  objection  is  that  the  ruling  was  wrong.  It 
amounted  to  an  instruction  to  the  jury  that  the  case  was  one 
which  authorized  an  allowance  by  them  to  the  plaintiff  of  dam- 
ages as  punishment  of  the  defendant.  Counsel  said  to  the  jury 
that  he  would  not  ask  the  court  to  give  any  instruction,  but 
would  inform  them  what  the  law  was;  and  the  court,  by  the 
ruling,  told  the  jury  that  the  statement  of  the  law  made  to  them 
was  correct.  If  the  court  had  given  such  a  direction  in  a  written 
instruction,  it  would  have  been  no  more  harmful  than  the  state- 
ment that  there  was  nothing  wrong  with  the  argument  that  was 
being  made  as  to  the  law. 

There  was  no  evidence  whatever  w^hich  could  justify  the  jun' 
in  awarding  exemplary  damages  for  the  purpose  of  pimishment. 
and  under  the  law  such  damages  could  not  be  awarded.  In 
Illinois  Central  Railroad  Co.  v.  Hammer,  72  III.  347,  it  was  de- 
cided that  a  private  corporation  which  itself  has  done  no  wroncf 
and  is  not  at  fault  cannot  be  held  liable  to  punitive  damages  on 
account  of  gross  negligence  of  its  servants,  and  is  only  liable  for 
such  damages  in  case  they  willfully  or  wantonlv  injure  others. 
It  was  said:  "A  mere  omission  of  duty,  although  grosslv  negli- 
gent, should  not  be  sufficient,  but  some  intention  to  inflict  the 
injurv,  or  a  reckless,  wanton  disregard  for  the  safety  of  others, 
should  appear,  to  warrant  punitive  damages."  Exemplary  dam- 
ages cannot  be  awarded  against  a  defendant  unless  the  act  of  its 
servants  was  willful,  malicious,  or  wanton.  Pullman  Palace  Car 
Co.  V.  Reed,  75  111.  125,  20  Am.  Rep.  232.  The  Appellate  Court 
adopted  the  correct  view  of  the  law,  but  affirmed  the  judgment 
upon  a  reduction  being  made  to  such  a  sum  as  that  court  regarded 
as  actual  compensation  for  the  injuries  sustained.  The  principal 
question  now  to  be  considered  is  whether  the  error  was  cured 
bv  the  remittitur. 

The  jury  were  not  limited  to  actual  damages,  but,  under  the 
ruling  of  the  court,  might  allow  damages  as  smart  monev.  to 
teach  the  defendant  to  operate  its  cars  with  greater  regard  for 
the  safety  of  the  public.  The  rule  laid  down  was  incorrect,  and 
the  Appellate  Court  found  that  the  judgment  was  in  excess  of 
actual  compensation  for  the  injuries  sustained,  and  included  an 
allowance  beyond  such  damages.  The  general  nile  as  to  errors 
which  may  be  cured  by  a  remittitur  is  stated  in  3  Cyc.  438,  as 
follows:  "Generally,  when  the  injury  resulting  from  an  error 
committed  on  the  trial  can  be  segregated  from  the  amount  of 
the  verdict,  which  was  otherwise  supported  by  the  evidence,  the 
judgment  may  be  affirmed  for  the  residue  on  the  remission  of 
such  excess  bv  the  prevailing  party.  *  *  ♦  But  where  it  is 
impracticable  for  the  Appellate  Court  to  ascertain  to  what  extent 
the  verdict  has  been  affected  by  an  error  committed  on  the  trial, 
a  new  trial  will  usuallv  be  granted."  In  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Co.  v.  Hall,  90  111.  42.  where  instructions 
authorized  the  jury  to  allow  damaees  of  a  kind  that  could  not  be 
recovered,  it  was  held  that  the  error  was  not  cured  by  a  re- 
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mittitur.  since  the  court  could  not  know  how  much  the  jury 
allowed  for  damages  of  that  character.  The  decision  in  the  case 
of  Chicago  &  Eastern  Illinois  Railroad  Co.  z\  Donworth,  203  111. 
192,  67  N.  E.  797,  was  to  the  same  effect.  It  w^as  there  held 
that  an  error  in  admitting  evidence  on  the  question  of  damages 
cannot  be  cured  by  a  remittitur  where  there  is  nothing  in  the 
record  to  show  to  what  extent  such  error  affected  the  amount 
of  damages.  The  same  rule  was  declared  in  Hartford  Deposit 
Co.  V.  Calkins.  186  111.  104,  57  N.  E.  863,  and  these  decisions 
are  directly  applicable  to  this  case.  There  is  nothing  in  the 
record  to  show  to  what  extent  the  erroneous  ruling  of  the  court 
respecting  vindictive  damages  affected  the  verdict,  and  no  ap- 
pellate court  could  tell  how  much  of  the  verdict  was  vindictive 
damages.  As  the  Appellate  Court  could  not  determine  what 
amount  the  jury  allowed  as  actual  damages,  and  what  as  vindic- 
tive damages,  the  court  could  not  take  out  of  the  judgment,  by 
requiring  a  remittitur,  the  amount  allowed  for  vindictive  dam- 
ao^es.  It  might  be  that  the  jury  found,  as,  under  the  evidence, 
they  might  have  found,  that  the  actual  damages  were  much  less 
than  $10,000,  and  the  judgment  of  the  Appellate  Court  may  still 
include  vindictive  damages  allowed  by  the  jury.  We  have  often 
held  that  where  an  error  of  the  jury  arises  from  misapprehension 
or  mistake  which  does  not  permeate  or  affect  the  entire  verdict, 
and  the  amount  of  the  excess  above  what  should  be  allowed  is  as- 
certainable, a  remittitur  may  cure  the  error.  But  in  this  case 
the  amount  allowed  by  the  jury  above  actual  compensation  is  not 
ascertainable,  and  the  error  cannot  be  cured  by  a  remittitur. 

\\Tiat  counsel  said  about  a  rich  corporation  was  indefensible 
from  any  point  of  view,  and  there  are  other  charges  of  miscon- 
duct on  his  part  in  his  closing  argument  to  the  jurv,  and  the 
charges  are  well  founded.  He  said  to  the  jury:  "Why,  gentle- 
men, they  didn't  have  the  decency  of  a  rattlesnake.  A  rattle- 
snake shakes  his  tail  to  warn  a  traveler,  but  the  Chicago  Union 
Traction  Company  runs  into  people's  carriages  without  even 
ringing  a  bell."  And  again  :  "Now,  gentlemen,  my  time  is  about 
up.  Take  this  case.  It  is  an  important  one.  The  amount  sued 
for  here  is,  as  I  told  you  before,  $25,000.  I  do  not  know  how  you 
feel  about  it.  I  would  not  have  Lauth's  knee  for  $25,000,  so  far 
as  I  am  concerned."  To  each  of  these  statements  objection 
was  made  and  sustained,  and  the  ruling  was  proper,  for  the 
reasons  that  mere  abuse  is  not  argument,  and  that  the  question 
was  not  what  the  learned  counsel  would  be  willing  to  suffer  an 
injurv  for,  but  what  were  the  actual  damages  to  the  plaintiff. 
No  objection  can  be  made  to  the  ruling  of  the  trial  court,  which 
was  correct.  But  a  ruling  does  not  always  remove  the  HI  effects 
of  misconduct  of  counsel.  The  rule  is  that,  although  the  trial 
court  may  have  done  its  full  duty  in  its  supervision  of  the  trial 
and  in  sustaining  objections,  a  new  trial  should  be  granted  where 
it  appears  that  the  abuse  of  argument  has  worked  an  injustice 
to  one  of  the  parties.  2  Ency.  of  PI.  &  Pr.  751.  The  effect 
of  such  argument  may  be  sufficiently  counteracted  by  a  ruling  or 
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instructions,  or  it  may  be  that  improper  argument  may  be  effective 
in  arousing  prejudice  and  passion,  notwithstanding  the  fact  that 
the  ruling  of  the  court  was  correct.  Wabash  Railroad  Co.  v. 
Billings,  212  111.  37,  72  N.  E.  2.  In  West  Chicago  Street  Railroad 
Co.  V,  Annis,  165  111.  475,  46  N.  E.  264,  the  court  said :  "Trial 
courts  should  not  hesitate  to  use  their  authority  to  restrain  all 
efforts  of  attorneys  to  obtain  verdicts  by  using  unfair  means, 
*  *  *  and,  whenever  such  restraining  influences  do  not  effect 
the  purpose,  the  fruits  of  such  unprofessional  conduct  ought  to  be 
taken  away  by  granting  a  new  trial."  The  judgment  of  the  Ap- 
pellate Court  is  conclusive  that  the  verdict  was  far  in  excess  of 
actual  damages.  Whether  the  remittitur  required  by  the  Appel- 
late Court  would  have  served  to  obviate  objections  to  tlie  argu- 
ment, aside  from  the  question  of  vindictive  damages,  or  not,  it 
could  have  no  such  effect  as  to  the  allowance  of  such  damages 
under  the  ruling  of  the  court,  and  for  that  reason,  at  least,  the 
judgment  must  be  reversed. 

The  judgments  of  the  Appellate  Court  and  superior  court  are 
reversed,  and  the  cause  is  remanded  to  the  superior  court. 

Reversed  and  remanded. 


Staines  v.  Central  R.  Co.  of  New  Jersey. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  June  19,  1905.) 

[61   Atl.    Rep.    385.] 

Carriers — Injury  to  Passengers — Contributory  Negligence.*— A  pas- 
senger in  the  act  of  alighting  from  a  railway  car  was  told  by  the  con- 
ductor to  jump,  as  the  train  was  in  motion.  The  train  was  not  in 
motion,  as  the  passenger  could  readily  have  ascertained.  She  became 
excited,  jumped,  and  was  injured.  Held,  that  it  was  a  question  for 
the  jury  whether  the  passenger  had  contributed  to  her  injury  by  her 
own  negligence. 

Same— Defenses.-— The  fact  that  the  injuries  of  the  plaintiff  would 
not  have  happened  to  a  younger  person,  or  one  of  less  weight,  does 
not  absolve  the  defendant. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Union  County. 

Action  by  Annie  Staines  against  the  Central  Railroad  Company 
of  New  Jersey.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

The  plaintiff,  a  passenger  of  the  defendant  company,  was  in- 
jured by  jumping  from  a  train  at  Elizabethport.     The  train  was 

*As  to  whether  failure  to  exercise  good  judgment,  caused  by  fright, 
is  contributory  negligence,  see  foot-note  appended  to  Kansas  City- 
Leavenworth  R.  Co.  v.  Langley  (Kan.),  15  R.  R.  R.  433,  38  Am.  & 
Eng.  R.  Cas..  N.  S..  433;  Mannon  v.  Camden  Interstate  Ry.  Co.  (W. 
Va.),  15  R.  R.  R.  312,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  312:  Chretien  v. 
New  Orleans  Rys.  Co.  (La.),  15  R.  R.  R.  262,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  262. 
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at  a  standstill.  The  plaintiff  was  in  the  act  of  alighting,  and  had 
gone  down  two  steps,  w^hen  some  one  in  uniform,  who  was  walk- 
ing up  and  down  with  a  lantern  in  his  hand  ( the  plaintiff  says  it 
was  the  conductor),  told  her  to  hurry,  and  said  that  the  train 
was  in  motion,  and  to  jump  down.  She  says  that  she  got  excited, 
thought  the  train  was  in  motion,  that  she  would  be  killed,  and 
jumped  to  save  herself.  It  was  dark,  after  6  o'clock  in  the  after- 
noon of  December  22d.  She  was  a  heavy  woman,  over  50  years 
of  age,  and  was  injured  as  the  result  of  the  jump.  The  court 
below  ordered  a  nonsuit  upon  the  ground  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  jumping  from  a  train  that 
was  standing  still,  which  she  believed  to  be  moving. 

/.  A,  Kiernan,  for  plaintiff. 

IVilliam  A.  Barkaloiv  and  Sherrerd  Depue,  for  defendant. 

SwAYZE,  J.  (after  stating  the  facts).  Since  passengers  are 
themselves  required  to  exercise  judgment  in  alighting,  it  can 
hardly  be  questioned  that  the  servants  of  the  railroad  company 
must  refrain  from  conduct  calculated  to  deprive  them  of  their 
judgment  and  self-control.  It  would  involve  a  manifest  incon- 
sistency to  hold  passengers  liable  for  the  exercise  of  care  and  to 
hold  the  carrier  excusable  for  acts  of  its  servants  likely  to  prevent 
the  exercise  of  that  care.  The  defendant  does  not  question  the 
liability  of  the  carrier  for  such  acts  of  its  servants,  but  argues 
that  a  false  statement  made  by  employee  is  not  an  act  of  negli- 
gence. The  argument  overlooks  the  fact  that  the  false  state- 
ment as  to  the  movement  of  the  train  was  accompanied  by  the 
advice  to  jump,  and,  moreover,  gives  altogether  too  narrow  a 
meaning  to  the  word  "act."  We  think  the  word  includes  in  its 
signification  any  conduct  of  the  defendant's  servants,  whether 
evinced  by  movement  of  the  organs  of  speech  or  some  other 
physical  movement.  The  phrase  "act  of  speaking'*  does  not 
seem  to  involve  any  sti-ained  or  unusual  use  of  the  word  "act." 

The  case,  taking  it,  as  we  must  on  a  judgment  of  nonsuit, 
most  strongly  for  the  plaintiff,  presents  also  the  question  whether 
a  reasonable  time  had  been  allowed  the  plaintiff  to  alight.  There 
is  no  evidence  to  indicate  unusual  slowness  in  her  movements  or 
delay.  She  came  out  of  the  car  behind  her  daughter,  with  other 
passengers,  and  was  entitled  to  sufficient  time  to  alight  in  the 
usual  way,  taking  her  age  and  weight  into  consideration,  without 
being  hurried  by  the  conductor. 

The  question  whether  the  negligence  of  the  conductor  was  the 
proximate  cause  of  the  injury  is  one  as  to  which  doubt  has  been 
expressed.  It  is  true  that  an  act  of  the  plaintiff  intervenes  be- 
tween the  negligence  of  the  defendant's  servant  and  the  injury  to 
the  plaintiff;  but  the  cases  generally  hold  that  the  passenger 
may  rightly  rely  upon  the  superior  experience  of  the  trainmen  in 
determining  whether  the  action  which  he  is  advised  to  take  is 
dangerous,  unless  the  danger  is  so  glaring  that  no  person  of 
ordinar}'  prudence  would  have  followed  the  advice.  3  Thompson 
on  Negligence,  §  2850,  citing  the  cases.     It  is  true  as  the  de- 
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fendant  argues  that  these  are  cases  where  the  trainmen  may 
be  supposed  to  have  superior  knowledge,  and  that  the  present  is 
a  case  where  the  fact  that  the  train  was  standing  still  was  as 
obvious  to  the  plaintiff  as  to  the  conductor;  but  the  conductor 
might  properly  be  supposed  to  have  superior  knowledge  as  to  the 
probability  of  the  train  being  on  the  point  of  moving,  and  the 
plaintiff,  even  if  she  observed  that  the  statement  that  the  train  was 
moving  was  false,  might  well  have  thought  that  it  was  on  the 
point  of  starting,  and  have  naturally  become  excited  by  the  con- 
ductor's hurrying  her.     In  her  excitement  she  might  not,  and 
probably  could  not,  have  observed  the  circumstances  as  well  as  if 
she  had  been  more  self-possessed.     Her  act  in  jumping  under 
the  circumstances  was  to  a  certain  extent  involuntary,  and  the 
partial  paralysis  of  the  plaintiff's  will  through  fear  was  due  to  the 
conduct  of  the  defendant's  servant.     In  New  York  it  has  been 
held  that  a  street  railway  company  would  be  liable,  even  to  a 
trespasser  stealing  a  ride,  when  the  conductor  frightened  him  by 
a  sudden  gesture  and  ejaculation  so  that  he  fell  off.     Ansteth  v. 
Buffalo  Railway  Co.,  145  N.  Y.  210.  39  N.  E.  708,  45  Am.  St. 
Rep.  607.     And  in  Massachusetts  it  has  been  intimated  that  the 
rule  might  apply  where  the  plaintiff  was  frightened  to  the  point 
of  automatic  action  or  loss  of  judgment  and  self-control.     Mugf- 
ford  z\  Boston  &  Maine  R.  R.  Co.,  173  Mass.  10,  52  N.  E.  1078. 
This  court  has  refused  to  sustain  an  action  by  a  trespasser  under 
such  circumstances  (Powell  v.  Erie  R.  R.  Co.,  70  N.  J.  Law  290, 
58  Atl.  930),  but  the  case  of  a  passenger  stands  on  a  different 
ground.     The  difficulty  expressed  by  the  trial  judge  was  with 
reference  to  contributory  negligence.     The  fact  that  the  plaintiff 
erroneously  thought  the  train  was  in  motion  cannot,  in  our  judg:- 
ment,  subject  her  to  the  same  imputation  of  negligence  as  if  the 
train  had   been   reallv   in   motion.     Whether  her   conduct  was 
negligent,  and  whether  that  negligence  contributed  to  the  injury, 
must  depend  upon  the  actual  situation,  and  not  upon  her  surmise. 
It  is  argued  that  she  could  readily  have  ascertained  that  the 
statement  of  the  conductor  was  false,  and  that  she  was  guilt}'  of 
contributory  negligence  in  not  alighting  more  carefully.    Whether 
or  not,  under  the  circumstances,  a  person  exercising  reasonable 
care,  would  have  jumped,  is  a  question  of  fact  for  a  jur}-.    It 
has  been  held  in  somewhat  similar  cases  that  it  is  not  necessarily 
negligent  for  the  passenger  to  jump  even  from  a  moving  train. 
Filer  z'.  New  York  Central  R.  R.,  49  N.  Y.  48,  10  Am.  Rep.  327: 
Lewis  V.  Del.  &  Hudson  Canal  Co.,  145  N.  W.  508,  40  N.  E.  248. 
"No  reasonable  man,"  says  a  text-book  of  recognized  authority, 
"would  hesitate  to  risk  a  moderate  leap  rather  than  be  carried 
miles  away  from  home."     Shearman  &  Redfield  (Sth  Ed.)  519. 
The  case  is  still  stronger  in  favor  of  a  passenger  jumping  from  a 
train  standing  still,  as  in  this  case.     It  may  possibly  have  been 
negligent  for  a  woman  of  the  age  and  weight  of  the  plaintiff  to 
jump,  but  the  case  is  not  so  clear  that  a  jury  might  not  lawfully 
find  to  the  contrary.     In  this  case,  too,  the  plaintiff  was  very 
much  excited  by  the  alarm  given  by  the  conductor.     We  cannot 
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say  that  the  language  of  the  conductor  under  the  circumstances 
of  this  case  was  not  likely  to  produce  such  an  alarm  in  the 
plaintiff's  mind  as  to  deprive  her  for  the  moment  of  self-control, 
and  thus  bring  the  case  within  the  rule  established  in  this  court 
bv  Tuttle  V.  Atlantic  Citv  R.  R.  Co.,  66  N.  J.  Law  327,  49  Atl. 
450.  54  L.  R.  a.  582,  88  Am.  St.  Rep.  491.  It  is  true  that  there 
was  no  actual  peril  of.  injury  to  life  or  limb  if  she  had  waited. 
The  peril  present  to  her  mind  was  that  of  being  carried  beyond 
her  station,  and,  although  she  could  have  ascertained  that  the 
train  was  not  actually  moving  at  the  moment,  she  would  naturally, 
and  almost  unavoidably,  •  infer  from  the  conductor's  language 
that  the  train  was  on  the  point  of  moving,  and  that  the  danger  of 
being  carried  beyond  her  station  was  imminent.  We  think  it  is 
a  question  for  a  jury  whether  the  conductor's  language  was  such 
a5  naturally  to  deprive  her  of  the  power  of  judgment  and  self- 
control.  If  it  was,  she  is  not,  as  a  matter  of  law,  chargeable 
with  contributor}''  negligence,  even  though  the  peril  present  to  her 
mind  was  not  a  peril  to  life  or  limb,  but  only  the  danger  of  being 
carried  beyond  her  destination.  The  reason  that  persons  who 
are  encountered  by  peril,  are  excused  from  the  exercise  of  that 
care  for  their  own  safety  which  would  otherwise  be  expected, 
is  that  the  peril  prevents  a  calm  exercise  of  judgment.  This  mav 
happen  from  perils  other  than  those  to  life  or  limb.  A  case  simi- 
lar to  the  present  is  Fov  z\  London.  Brighton  &  South  Coast 
Railway  Co.  (1865)  18  C.  B.  (N.  S.)  225,  in  which  a  passenger 
jumped  from  the  step  of  the  carriage  at  a  place  below  the  end  of 
the  platform.  She  was  in  delicate  health,  and  the  concussion 
injured  her  spine.  She  had  been  requested  by  the  porter  to 
aligrht  at  that  place.  The  Court  of  Common  Pleas  held  the  com- 
pany liable.  A  few  years  later  (1868)  in  Siner  v.  Great  West- 
em  Railway  Co.,  L.  R.  3  Exchequer,  150,  37  L.  J.  Exchequer,  98, 
a  majority  of  the  Court  of  Excheouer  took  a  somewhat  different 
view,  but  distinguished  the  Fov  Case  upon  the  ground  that  the 
plaintiff  in  that  case  had  alighted  at  the  porter's  invitation.  The  de- 
rision was  affirmed  bv  a  majority  of  the  judges  in  the  Exchequer 
Chamber.  L.  R.  4  Exchequer,  117;  38  L.  T.  Exchequer,  67.  In 
Cockle  V,  Southeastern  Railway  Co.  (1872)  L.  R.  76  P.  321.  41 
L.  T.  Common  Pleas,  140,  the  question  came  once  more  before 
the  Exchequer  Chamber  on  an  appeal  from  the  Common  Pleas, 
which  had  been  equally  divided  (39  L.  J.  C.  P.  226),  and  the 
defendant  was  held  liable.  A  well-considered  opinion  by  Lord 
Cockbum  Quotes  at  length  the  opinions  in  Praeger  v.  Bristol  & 
Kxeter  Railway  Co.,  24  Law  Times,  N.  S..  105.  At  the  time  the 
Cockle  Case  was  decided  Bridges  v.  North  London  Railway  Co. 
must  have  been  pending  in  the  House  of  Lords.  Counsel  for 
the  defendant  cited  that  case  as  decided  by  a  bare  maiority  of  four 
judges  in  the  Exchequer  Chamber  (40  L.  J.  Q.  B.  188).'  Subse- 
qiientlv  the  Bridges  Case  was  decided  by  the  House  of  Lords 
after  a  year's  consideration.  After  taking  the  opinions  of  the 
jude^es.  which  were  unanimous,  and  concurred  in  by  Lord  Chelms- 
ford and  Lord  Hatherley,  the  judgment  of  the  Exchequer  Cham- 
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ber  in  favor  of  the  defendant  was  reversed  upon  the  express 
ground  that  the  case  presented  a  jury  question.  The  result 
reached  in  the  English  courts  after  this  thorough  discussion  com- 
mends itself  to  our  judgment.  We  think  the  present  case  pre- 
sented a  question  for  the  jury. 

It  is  further  urged  by  the  defendant  that  the  injuries  of  the 
plaintiff  were  due  to  her  age  and  physical  condition,  rather  than 
to  the  effect  of  the  jump  itself.  But  the  fact  that  the  injuries 
would  not  have  happened  to  a  younger  person  or  one  oit  less 
weififht  does  not  absolve  the  defendant.  Newark  &  South  Orang^e 
R.  R.  Co.  V,  McCann,  58  N.  J.  Law  643,  34  Atl.  1052,  33  L.  R. 
A.  127,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  382. 

The  judgment  of  nonsuit  must  be  reversed. 


Berg  v.  Minneapolis  &  St.  L.  R.  Co. 

(Supreme  Court  of  Minnesota,  July  14,  1905.) 
[104  N.  W.  Rep.  293.] 

Negligence — ^Turntables — Failure  to  Guard — ^Injury  to  Child.* — Un- 
der the  circumstances  of  this  case,  held,  it  does  not  conclusively  ap- 
pear from  the  evidence  that  defendant  was  free  from  negligence  in  the 
care  of  a  turntable  upon  which  a  child  was  injured  while  playing  with 
the  same,  having  found  it  unfastened, 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Lac  Qui  Parle  County;  Gorham 
Powers,  Judge. 

Action  bv  Peter  J.  Berg  against  the  Minneapolis  &  St.  Louis 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

A.  E.  Clarke  and  H.  L.  Hayden,  for  appellant. 
Sorkness  &  Palmer,  for  respondent. 

Lewis,  J.  The  station  grounds  at  Madison  are  300  feet  wide 
and  LOOO  feet  long,  located  at  the  south  end  of  the  platted  por- 
tion of  the  village.  Defendant  company  constructed  a  turntable 
on  the  southerly  side  of  the  station  grounds,  at  a  point  26  rods 
from  the  nearest  highway.  The  turntable  was  used  by  defendant 
during  the  night  only  for  the  purpose  of  turning  the  engine  of  the 
passenger  train  arriving  at  Madison  at  midnight  and  departing 
three  or  four  hours  later,  and  on  those  occasions  it  was  operated 
bv  a  train  crew.  As  originallv  constructed,  the  table  w^as  pro- 
vided with  a  steel  frame,  which  formed  a  part  of  the  turntable, 
and  when  closed  the  frame  was  thrown  forward  bv  a  lever  which 

♦For  the  authorities  in  this  series  on  the  subject  of  the  negligence 
of  railroad  companies  in  maintaining  things  dangerous  and  attractive 
to  children,  and  in  failing  to  warn  them  of  the  danger,  see  foot-notes 
appended  to  Kansas  Citv.  etc..  R.  Co.  v.  Matson  (Kan.),  12  R.  R.  R- 
675,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  675. 
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was  bolted  with  a  padlock.  This  fixture  became  bent,  and  was 
removed  and  sent  to  the  repair  shop  at  Minneapolis,  and  a  tem- 
poran-  device  substituted  while  it  was  being  repaired.  The  sub- 
stituted fixture  consisted  of  a  heavy  iron  bar,  from  the  center  of 
which  projected  a  short  arm,  and  was  called  the  *'link  and  wedore 
fixture."  When  the  bar  was  placed  along  the  rails,  across  the 
joint,  the  link  or  short  arm  projected  through  the  joints  made 
where  the  rails  came  together,  and  an  iron  wedge  was  inserted 
in  the  link  on  the  opposite  side  of  the  joint.  When  so  locked  the 
turntable  could  not  be  moved  as  a  merry-go-round  without  taking 
out  the  wedge  and  removing  the  fixture.  July  24,  1903,  plaintiflF's 
son  Oscar,  eight  years  of  age,  accompanied  by  two  other  boys 
a  year  or  two  older,  went  to  the  turntable,  and,  finding  it  un- 
fastened, one  of  them  commenced  to  turn  it  around;  and  while 
it  was  in  motion  Oscar  attempted  to  jump  on  it,  and  his  leg  was 
caught  between  the  surface  of  the  turntable  and  the  iron  rail  on 
the  railroad  track  adjoining,  resulting  in  injuries.  This  action 
was  brought  by  the  father  to  recover  damages.  The  specific  acts 
of  negligence  charged  in  the  complaint  were  that  as  originally 
constructed  the  turntable  was  so  arranged  as  to  be  at  all  times, 
when  not  in  use,  securely  locked  and  fastened,  so  as  to  prevent 
small  children  from  moving  it,  but  that  at  the  time  of  the  accident, 
and  for  a  period  of  two  months  prior  thereto,  the  lock  and  fasten- 
ings were  broken  and  out  of  repair,  during  which  time  defendant 
allowed  the  turntable  to  remain  unguarded  and  unclosed,  and  the 
only  fastenings  provided  were  of  such  kind  that  they  could  be 
easily  removed  by  small  children  and  the  turntable  set  in  motion ; 
that  during  such  period  young  children  were  in  the  habit  of  going 
upon  the  turntable  and  playing  with  it,  of  which  defendant  had 
knowledge.  The  court  submitted  to  the  jury  the  question 
whether  the  company  had  notice  that  children  were  in  the  habit 
of  playing  on  the  turntable,  or  had  reasonable  ground  to  appre- 
hend that  they  might  be  doing  so,  and  whether  the  temporary 
device  was  a  sufficient  and  proper  fastening  for  the  purposes 
required,  and  the  question  of  contributory  negligence.  Verdict 
for  plaintiff,  and  defendant  moved  for  judgment  notwithstanding 
the  verdict,  or  for  a  new  trial,  upon  the  grounds  that  the  verdict 
was  not  justified  by  the  evidence  and  was  cofiitrary  to  law ;  that 
the  court  erred  in  refusing  defendant's  motion  at  the  close  of  the 
evidence  to  instruct  the  jury  to  bring  in  a  verdict  for  defendant ; 
and  for  errors  in  law  occurring  at  the  trial  and  excepted  to  by  de- 
fendant. The  motions  were  denied,  and  judgment  entered  for 
plaintiff,  and  defendant  appealed  onlv  from  the  order  denying 
his  motion  for  judgment  notwithstanding. 

The  injured  child  and  the  other  small  boys  testified  that  at  the 
time  of  the  accident  they  found  the  turntable  unfastened,  and 
stated  on  cross-examination  that  at  previous  times  the  older 
boys  had  unfastened  it — not  only  the  temporary  device,  but  also 
the  permanent  fixture,  which  they  loosened  by  removing  certain 
bolts,  and  replacing  them  when  through  with  the  table.  Evidence 
was  received  which  tended  to  show  that,  upon  several  occasions 
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during  the  three  or  four  weeks  while  the  change  was  being  made, 
children  were  in  the  habit  of  playing  with  the  turntable.  It 
was  seen  by  the  village  watchman  on  one  or  two  occasions  to  be 
moved  around  by  the  wind.  No  yard  master  or  switchman  was 
employed  at  the  yard,  and  the  only  person  in  charge  of  the  busi- 
ness at  that  point  was  the  station  agent ;  and  the  depot  was  a 
considerable  distance  from  the  turntable,  which  could  not  be  seen 
from  that  point.  A  section  crew  operated  from  the  yards,  but  it 
does  not  appear  whether  their  duties  required  them  to  be  in  the 
locality  where  they  would  be  likely  to  observe  the  turntable.  A 
brakeman  was  called  as  a  witness,  who  belonged  to  the  train 
crew  using  the  table  every  other  night,  and  testified  that  it  was 
the  practice  for  either  the  fireman  or  himself  to  unfasten  the 
turntable,  turn  the  engine,  and  again  fasten  it.  No  direct  evi- 
dence was  introduced  that  the  station  agent  or  any  of  its  repre- 
sentatives or  employees  had  actual  knowledge  that  the  turntable 
was  being  used  by  children,  and  there  is  no  direct  evidence  that 
it  was  ever  left  unfastened  by  any  of  appellant's  employees. 

Appellant  submits  this  case  upon  the  proposition  that  it  has 
not  been  shown  guilty  of  any  actionable  negligence,  taking  the 
most  favorable  view  of  the  evidence  for  respondent. 

If  the  court  was  correct  in  submitting  the  case  to  the  jury  upon 
any   of   the   propositions   above   stated,   then    respondent   must 
prevail    upon    this    appeal.      If   the    case    turned    simply   upon 
whether  appellant  exercised  ordinary  care  in  adopting  the  link 
and  wedge  device  for  the  temporary  purpose  while  the  permanent 
fixture  was  being  repaired,  we  should  unhesitatingly  say  that,  as 
a  matter  of  law,  it  did  exercise  ordinary  care..    Appellant  seems 
to  have  recognized  the  necessity  of  employing  a  device  which 
would  securely  lock  with  a  key,  and  up  to  the  time  of  the  change 
there  was  nothing  whatever  in  the  record  tending  to  show  that  it 
had  any  notice  of  the  fact  that  the  boys  were  tampering  with 
the  fixtures.     The  substituted  device  was  of  a  heavy  character, 
not  easily  moved  by  small  children,  and,  if  properly  fastened,  by 
driving  the  iron  wedge  in  tightly,  it  certainly  would  be  all  that 
was  required,  under  the  circumstances.     This  kind  of  a  fixture 
is  a  decided  improvement  upon  the  old  latch  which  was  formerly 
in  common  use,  and  which  was  involved  in  the  case  of  O'Mallev 
V.  St.  P.,  M.  &  M.  Ry.  Co.,  43  Minn.  289,  45  N.  W.  440.    But 
whether,  under  all  of  the  circumstances  disclosed  by  the  evidence, 
the  company  exercised  ordinary  care  in  keeping  this  temporary 
fixture  fastened  during  the  time  it  was  substituted  for  the  perma- 
nent one,  was  a  question  of  fact  for  the  jury  to  pass  upon.    We 
cannot  agree  with  counsel  that  it  was  necessary,  in  order  to  fasten 
liability  upon  appellant,  to  show  that  it  had  actual  knowledge  of 
the  fact  that  children  were  using  the  turntable.     Conceding  that 
the  fixture  was  sufficient  for  the  purpose,  it  was  the  dutv  of  ap- 
pellant to  use  reasonable  care  in  keeping  it  properly  fastened. 
It  was  seen  to  be  unfastened  upon  several  occasions  during  the 
month  before  the  accident,  and  was  so  found  by  the  boys  on  tliat 
occasion.     It  mav  have  been  unfastened  bv  the  older  bovs.  and  left 
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so  by  them,  or  it  may  have  been  left  loosely  wedged  or  entirely 
unfastened  by  the  members  of  the  train  crews  who  were  using  it 
ever)'  night.  The  length  of  time  during  which  the  table  was  seen 
to  be  unfastened,  the  fact  that  so  many  of  appellant's  employees 
used  it  nightly,  and  only  one  of  them  testified  (no  explanation 
appearing  in  the  record),  when  considered  with  the  other  evi- 
dence, present  a  question  of  fact — whether  the  carelessness  origi- 
nated with  the  company,  or  with  the  children  who  used  it  as  a 
plaything.  If  it  conclusively  appeared  that  during  the  month 
prior  to  the  accident  the  table  was  manipulated  by  children  during 
the  davtime,  and  that  they  fastened  it  again  upon  each  occasion^ 
it  might  well  be  argued  that  under  such  circumstances  there  would 
not  be  sufficient  evidence  to  put  the  company  upon  notice  that 
the  table  was  being  tampered  with.  But  the  table  was  seen  to  be 
loose  upon  some  occasions  when  no  one  was  on  it,  and  no  cause 
appearing.  If  left  in  that  condition  by  children,  then  the  prob- 
ability was  that  the  train  crews  so  found  it,  and  this  was  a 
circumstance  which  the  jury  was  entitled  to  take  into  considera- 
tion in  determining  whether  appellant  used  reasonable  care  in 
protecting  the  table  from  the  encroachments  of  children.  Ap- 
pellant seems  to  rely  largely  upon  the  location  of  the  turntable, 
and  contends  that,  simply  because  it  was  placed  in  rather  an  out 
of  the  way  position,  it  was  relieved  of  the  responsibility  of  keeping 
watch  and  finding  out  whether  it  was  being  used  by  children. 
While  it  happens  that,  in  most  of  the  turntable  cases  heretofore 
under  consideration  by  this  court,  the  position  of  the  table  was 
adjacent  to  a  public  street  or  public  place,  and  some  emphasis 
was  laid  upon  that  fact,  we  do  not  consider  the  location  involved 
in  this  case  of  very  much  importance.  There  were  no  fences 
or  obstructions  to  prevent  children  from  gathering  upon  this 
turntable,  and,  considering  their  disposition  to  roam  around, 
seeking  places  of  amusement,  very  much  stress  should  not  be  laid 
upon  the  probability  that  such  a  location  would  not  be  readily 
discovered. 

Under  all  the  circumstances,  the  question  of  the  injured 
child's  contributory  negligence  was  for  the  jury. 

For  the  reasons  stated,  the  motion  for  judgment  notwithstand- 
ing was  properlv  denied. 

Judgment  affiVmed. 

Start,  C.  J.,  absent. 


Blake  v.  Camdknt  Interstate  Ry.  Co. 

(Supreme   Court  of  Appeals  of  West  Virginia,  March  7,  1905.) 

[50  S.   E.  Rep.  408.] 

Carriers — Injury  to  Passenger  Alighting  from  Street  Car — Instruc- 
tions.*— In  an  action  for  injuries  sustained  by  a  passenger  while  at- 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  13  R.  R.  R.  688,  36  Am.  &  Eng. 
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tempting  to  alight  from  a  street  car,  it  is  error  to  give  to  the  jury  an 
instruction,  in  which,  after  telling  them  that,  under  the  law,  the  de- 
fendant is  held  liable  for  the  slightest  negligence,  they  are  instructed 
that  the  defendant  must  "repel  by  satisfactory  proof  every  imputation 
of  such  negligence,"  when  the  facts  are  not  such  as  to  create  a  pre- 
sumption of  negligence  against  the  defendant  and  cast  the  burden  upon 
it  to  disprove  negligence,  and  also  when  the  contributory  negligence 
of  the  plaintiff  is  involved. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County ;  E.  S.  Doolittle,  Judge. 

Action  by  L.  E.  Blake  against  the  Camden  Interstate  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
I,.  D,  Isbell,  for  defendant  in  error. 

Sanders,  J.  The  plaintiff,  L.  E.  Blake,  brought  his  action  of 
trespass  on  the  case  in  the  circuit  court  of  Cabell  county  against 
the  defendant,  Camden  Interstate  Railway  Company,  to  recover 
damages  for  a  personal  injury  alleged  to  have  been  sustained  by 
him  while  attempting  to  alight  from  one  of  the  defendants 
street  cars,  upon  which  he  was  a  passenger.  A  verdict  for 
$500  was  returned  in  favor  of  the  plaintiff,  upon  which  judgment 
was  rendered,  and  which  judgment  we  are  now  asked  to  review. 

The  plaintiff  claims  that  on  the  19th  day  of  May,  1903,  he  took 
passage  on  one  of  the  street  cars  of  the  defendant  company  run- 
ning from  Ashland,  Ky.,  to  Huntington,  W.  Va.,  and  when  he 
arrived  at  Sixth  street,  in  Huntington,  he  notified  the  conductor 
that  he  desired  the  car  stopped  at  Seventh  street,  so  he  could 
get  off,  and  that  at  Seventh  street  the  conductor  did  stop  the  car, 
and  that  he  attempted  to  alight;  that,  while  in  the  act  of  so 
doing,  having  one  foot  upon  the  step,  and  with  the  other  step- 
ping to  the  ground,  the  car  gave  a  sudden  lurch  and  threw  him 

R.  Cas.,  N.  S.,  688;  Birmingham  Ry.,  Light  &  Power  Co.  v.  Bynum 
(Ala.),  13  R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  Foster  v. 
Seattle  Elec.  Co.  (Wash.),  13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas..  N. 
S.,  640;  Johnson  v.  Seattle  Elec.  Co.  (Wash.),  12  R.  R.  R.  786,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  786;  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.), 
12  R.  R.  R.  753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  Howell  v.  Lansing 
iTity  Elec.  Ry.  Co.  (Mich.),  12  R.  R.  R.  61,  35  Am.  &  Eng.  R.  Cas..  N. 
S.,  61;  Magrane  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R.  R.  R.  1.  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  1. 

As  to  whether  a  presumption  of  negligence  arises  from  the  mere 
fact  that  a  passenger  is  injured,  see  foot-notes  appended  to  Rowdin  v. 
Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  672;  foot-note  appended  to  Jones  v.  United  Railways  &  Elec. 
Co.  (Md.),  13  R.  R.  R.  631,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  631;  Cheet- 
ham  V.  Union  R.  Co.  (R.  L).  13  R.  R.  R.  292,  13  Am.  &  Eng.  R.  Cas., 
N.  S.,  292;  Feldschneider  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  12 
R.  R.  R.  737,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  737;  foot-notes  appended 
to  Fitch  V.  Mason  City  &  C.  L.  Traction  Co.  (Iowa),  12  R.  R.  R.  451, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451;  Thurston  v.  Detroit  United  Ry.  Co. 
(Mich.),  12  R.  R.  R,  434,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  434;  Cronk  v. 
Wabash  R.  Co.  (Iowa),  12  R.  R.  R.  429.  35  Am.  &  Eng.  R.  Cas.,  }I.  S., 
429;  Taillon  z\  Mears  (Mont.),  10  R.  R.  R.  516,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  516. 
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upon  the  ground,  and,  as  a  result  of  the  fall,  he  received  serious 
injuries.  The  defendant  claims  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  alight  from  said  car ; 
that  at  the  time  he  made  the  attempt  to  alight  the  car  had  not 
stopped,  and  did  not  stop  at  the  Seventh  street  crossing,  but  ran 
beyond  that ;  and  at  that  crossing,  and  while  the  car  was  running 
from  six  to  eight  miles  an  hour,  the  plaintiff  attempted  to  alight, 
and  was  thrown  and  injured.  These  are  the  claims  of  the 
respective  parties. 

After  the  evidence  had  been  introduced  before  the  jury,  the 
plaintiff  asked  the  court  to  give  to  the  jury  the  following  instruc- 
tion, which  the  court  gave,  over  the  defendant's  objection,  and  to 
which  the  defendant  excepted:  '*The  court  instructs  the  jury 
that  the  law,  in  tenderness  to  human  life  and  limbs,  holds  rail- 
roads and  street  railway  companies  liable  for  the  slightest  negli- 
gence, and  compels  them  to  repel  by  satisfactory  proof  every 
imputation  of  such  negligence ;  and  if  the  jury  believe  that  the 
defendant  company  did  not  use  the  greatest  care  and  diligence 
in  transporting  the  plaintiff  to  his  point  of  destination,  but  was 
negligent  in  the  management  of  its  car  upon  which  the  plaintiff 
was  riding  as  a  passenger,  and  that  by  reason  of  such  negligence 
he  was  injured  as  alleged  in  his  declaration,  then  the  jury  shall 
find  for  the  plaintiff,  and  assess  his  damages  at  such  sum  as  the 
evidence  may  show  that  he  has  actually  sustained."  It  is  pre- 
sented by  the  defendant  that  this  is  a  binding  instruction,  and 
that  under  the  rule  laid  down  in  the  case  of  McCreery  v.  Rail- 
road Co.,  43  W.  Va.  110,  27  S.  E.  327,  it  was  error  to  give  it. 
If  this  is  what  is  termed  a  "binding  instruction,"  then  it  was 
error  to  give  it.  "Now,  the  law  is  well  settled  that  instructions 
which  tell  the  jury  that,  if  they  believe  a  certain  supposed  and 
enumerated  state  of  facts,  then  the  defendant  is  liable,  and  they 
must  find  for  the  plaintiff,  are  fatally  defective,  if  there  is  wholly 
omitted  from  such  enumeration  a  fact  the  evidence  tends  to  prove, 
which,  if  true,  would  require  a  different  verdict."  Woodell  v. 
Improvement  Co.,  38  W.  Va.  23,  17  S.  E.  386.  While  it  is  true 
this  present  instruction  does  not,  in  terms,  refer  to  the  question  of 
contributory  negligence,  yet  can  it  be  said  to  be  what  is  termed 
a  '^binding  instruction,"  because  it  tells  the  jury  "and  that,  by 
reason  of  such  negligence,  he  was  injured  as  alleged  in  his 
declaration,  then  the  jury  shall  find  for  the  plaintiff"?  This  says 
to  the  jury  that  if  the  defendant  was  guilty  of  negligence,  and 
by  reason  thereof  the  plaintiff  was  injured,  then  he  is  entitled  to 
recover;  thereby  presenting  the  question  to  the  jury  that  a 
verdict  must  be  based  upon  the  negligence  of  the  defendant 
which  directly  caused  the  injury.  If  the  defendant  was  guilty 
as  charged  in  the  declaration,  and  the  injury  was  sustained  by 
reason  of  its  negligence,  then  it  could  not  have  been  sustained 
on  account  of  the  contributory  negligence  of  the  plaintiff;  but 
then  it  may  be  argued  that  the  proximate  cause  of  the  injury 
was  the  mutual  negligence  of  the  plaintiff  and  defendant,  and  in 
which  case  the  plaintiff  could  not  recover.     However,  it  is  verv 
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<ioubtful  if  this  instruction,  for  this  reason,  is  Rood,  and  should 
have  been  given ;  but  we  do  not  pass  upon  this  point,  inasmuch 
as  it  is  fatally  defective  in  another  respect. 

This  instruction  tells  the  jury  that  the  defendant  is  "liable  for 
the  slightest  negligence,  and  compels  them  to  repel  by  satisfactory 
proof  every  imputation  of  such  negligence."     What  is  meant  by 
"imputation  of  such  negligence"?     The  declaration  charges  that 
the  defendant  was  negligent.     ^'Imputation"  means  a  charge  of 
negligence.     If  it  can  be  said  that  a  jury  should  find  that  the 
defendant  is  guilty  of  negligence  because  negligence  is  imputed 
to  it,  then  the  consequential  result  of  that  would  be  that  the  bur- 
den would  be  shifted  upon  the  defendant  to  show  that  it  was  not 
guilty  of  negligence.     That  is  plainly  the  effect  of  this  instruc- 
tion.    By  saying  that  the  defendant  must  repel  by  satisfactory 
proof  every  imputation   of  negligence,  it   could   mean   nothing: 
else  than  to  tell  the  pury  that  the  burden  is  upon  the  defendant 
to  prove  that  the  injury -was  not  the  result  of  his  negligent  act. 
Counsel  for  the  plaintiff  cites  the  case  of  Searle  v.  Railway  Co.. 
32  W.  Va.  370,  9  S.  E.  248,  in  which  an  instruction  embodying 
this  language  was  held  good.     We  find  no  fault  wnth  this  in- 
struction in  that  case,  but  it  must  be  borne  in  mind  that  the 
Searle  Case  is  very  different  from  the  case  we  have  in  hand. 
There  an  action  was  brought  to  recover  for  an  injury  sustained 
by  a  passenger  by  reason  of  the  overturning  of  one  of  the  cars 
of  the  company :  and  the  mere  fact  of  the  proof  of  the  overturning 
of  the  car  and  the  injury  of  the  passenger  created  a  presumption 
of  negligence  upon  the  part  of  the  defendant,  and  the  burden  then 
shifted  to  the  defendant  to  remove  that  presumption  of  negli- 
gence.    Not  only  is  this  doctrine  laid  down  in  the  Searle  Case, 
but  we  find  many   cases   holding  that,   under  certain   circum- 
stances, where  a  passenger  receives  an  injury  while  riding  upon 
a  train  of  a  common  carrier,  all  that  is  necessary  to  make  a 
prima  facie  case  is  to  prove  the  accident,  and  the  injur}'  as  a 
direct  result  thereof,  and  the  burden  then  shifts  to  the  defendant. 
But  this  depends  upon  the  particular  circumstances  of  each  case. 
It  is  not  every  case  where  a  person  is  injured  while  riding  upon 
a  passenger  train  of  a  common  carrier,  by  showing  the  accident 
and  the  injurv  as  a  direct  result  thereof,  that  raises  such  a  pre- 
sumption against  the  carrier.     In  the  case  of  Baltimore  &  Ohio 
Ry.  Co.  %\  Wightman's  AdmV,  29  Grat.  431,  26  Am.  Rep.  384, 
it  was  held :    "When  injury  or  damage  happens  to  a  passenger 
by  the  breaking  down  or  overturning  of  a  railroad  train,  or  the 
breaking  down  of  a  bridge  or  wheel  or  axle,  or  by  any  other 
accident  occurring  on  the  road,  the  presumption,  prima  facie, 
is  that  it  occurred  by  the  negligence  of  the  railroad  company: 
and  the  burden  of  proof  is  on  the  companv  to  establish  that  there 
has  been  no  negligence  whatsoever,  and  that  the  damage  has 
been  occasioned  by  inevitable  casualty,  or  bv  some  cause  which 
human  care  and  foresight  could  not  prevent."    And  also  we  find 
the  same  doctrine  in  the  case  of  Parish  &  Co.  v,  ReiHe,  1 1  Grat. 
697,  62  Am.  Dec.  666;  Wharton's  Negligence,  §§  627  to  641,  in- 
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elusive ;  also  §  422 ;  Redfield's  Carriers  &  Bailees,  §  348 ;  Shear- 
man &  Redfield  on  Negligence,  §  516.  But  when  we  apply  the 
facts  in  this  case  to  the  law  laid  down  in  the  cases  cited,  we  find 
that  no  presumption  was  raised  against  the  defendant  here,  and 
that  the  burden  of  proof  was  upon  the  plaintiff  to  prove  the  negli- 
gent act  of  the  defendant  which  was  the  direct  and  proximate 
cause  of  the  accident.  In  3  Thompson  on  Negligence,  §  2758, 
we  find  the  same  doctrine  as  referred  to  above:  "Where  the 
passenger  is  injured  by  any  accident  arising  from  a  collision  or 
defect  in  machinery,  he  is  required,  in  the  first  place,  to  prove  no 
more  than  the  fact  of  the  accident  and  the  extent  of  his  injury. 
A  prima  facie  case  is  thus  made  out,  and  the  onus  is  cast  upon 
the  carrier  to  disprove  negligence.  In  the  case  trying,  the  legal 
presumption  is  that  the  injuries  to  the  plaintiff  are  caused  by  the 
negligence  of  the  defendant,  and  this  presumption  continues  un- 
til a  countervailing  presumption  of  fact  is  established."  And 
then,  in  the  same  volume  of  Thompson's  Negligence,  §  2764,  we 
find  the  authority  which  clearly  shows  that,  under  the  facts  and 
circumstances  of  this  case,  the  presumption  of  negligence  was 
not  raised  against  the  defendant,  but  that  the  burden  of  proof 
was  upon  the  plaintiff  to  prove  the  defendant's  negligence,  and 
that  it  was  the  proximate  cause  of  his  injury.  **Nor  does  the 
foregoing  rule  apply  where  the  occasion  of  the  hurt  of  the  passen- 
ger was  an  active,  voluntary  movement  on  his  part,  combined 
with  some  alleged  deficiency  in  the  carrier's  means  of  transporta- 
tion or  accommodation,  and  the  reason  is  that  in  such  cases  it  is 
necessary  to  consider  whether  there  may  not  have  been  con- 
tributory negligence  on  the  part  of  a  passenger.  It  is  only  in  re- 
spect of  those  accidents  which  happen  to  the  passenger  while  he 
passively  trusts  himself  to  the  safety  of  the  carrier's  means  of 
transportation,  or  to  the  skill,  care,  and  dilligence  of  the  servants, 
that  the  rule  applies.  To  illustrate  this,  let  us  consider  two  cases 
side  by  side.  *  A  passenger  is  seated  in  a  railway  coach,  and,  the 
train  being  in  motion,  the  coach  comes  in  contact  with  some  un- 
known substance,  injuring  the  passenger.  The  happening  of  such 
an  accident  is  prima  facie  evidence  of  negligence  on  the  part  of 
the  carrier.  But  where  an  accident  happened  to  the  passenger  in 
consequence  of  his  having  thrust  his  arm  out  of  the  window,  so 
that  it  came  in  contact  with  some  substance  which  the  train  was 
passing,  this  would  not  be  so.  And  the  same  rule  was  declared 
where  the  passenger  fell  in  leaving  the  car,  and  passed  under  the 
wheels  and  was  killed ;  and  where  the  passenger,  in  consequence 
of  a  voluntary  movement  made  bv  him,  had  his  hand  caught  in  a 
door  and  injured."  A  street  railway  company,  with  respect  to 
its  passengers,  is  charged  with  the  highest  degree  of  care  to  avoid 
their  injury,  and  to  safely  carry  them  to  their  destination ;  and 
many  authorities  hold,  and  it  is  the  true  doctrine,  that,  an  acci- 
dent being  proved  in  an  action  brought  by  a  passenger  against  a 
carrier  for  injuries  sustained  by  the  passenger,  the  burden  is 
thrown  upon  the  defendant  to  show  that  it  exercised  the  hijCfhest 
degree  of  care,  and  that  the  injury  was  not  the  direct  result  of 
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its  negligence,  but  an  inevitable  accident.  But  this  rule  does  not 
apply  in  all, cases.  It  depends  upon  the  nature  of  the  case  the 
plaintiflF  makes  out,  and  only  applies  when  the  injury  occurred 
from  agencies  within  the  defendant's  power,  and  not  when  the 
plaintiff  necessarily,  in  proving  the  accident  from  which  the  in- 
jury resulted,  must  prove  the  act  of  the  company  which  is  claimed 
to  be  negligent,  and  which  involves  the  question  of  the  contribu- 
tory negligence  of  the  plaintiff,  for  from  the  proof  it  must  be  de- 
duced whether  or  not  the  act  was  negligent,  and  is  not  controlled 
by  presumptions — as  in  this  case,  according  to  the  plaintiff's 
claim,  the  car  stopped  at  Seventh  street,  at  his  request,  and  while 
he  was  attempting  to  alight,  the  car  gave  a  sudden  lurch,  and  he 
was  thrown  therefrom  and  injured.  Therefore  it  will  be  seen 
that,  in  proving  the  accident  that  caused  the  injury,  it  necessarily 
results  that  there  was  negligence  upon  the  part  of  the  defendant, 
or  that  the  plaintiff  was  guilty  of  contributory  negligence.  "An 
examination  of  these  cases,  we  think,  will  show  that  there  is  in 
them  no  real  invasion  of  the  general  rule  as  to  the  burden  of  proof. 
It  will  be  found,  we  believe,  in  all  of  them,  that  the  nature  of  the 
accident  was  such,  or  the  attending  circumstances  such,  that 
proof  of  the  accident  alone  raised  a  presumption  of  negligence, 
and  that  the  same  evidence  which  proved  the  injury  done  .also 
proved  the  defendant's  negligence,  or  developed  circumstances 
from  which  it  must  be  presumed."  3  Thompson  on  Negligence. 
§  2763.  Therefore  an  instruction  which  contains  such  languagfe 
as  would  lead  the  jury  to  believe  that  the  facts  proved  raised  a 
presumption  of  negligence  against  the  defendant  is  not  applicable 
to  this  case,  and  should  not  have  been  given,  and  it  was  error  for 
the  court  to  give  it ;  and,  inasmuch  as  the  case  must  be  reversed 
and  remanded  for  a  new  trial,  it  is  not  proper  to  comment  upon 
the  testimonv. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit  court 
is  reversed,  the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  to  the  defendant. 


State,  to  Use  of  Charles,  v.  United  Rys.  &  Electric  Co. 

(Court  of  Appeals  of  Maryland,  March  22,  1905.) 

[60    Atl.    Rep.    249.] 

Injury  to  Passenger — Presumption  of  Negligence.* — The  mere  fact 
that  a  passenger  on  a  street  car  was  injured  does  not  of  itself  raise  a 
presumption  of  negligence  on  the  part  of  the  carrier. 

♦Foot-notes  appended  to  Rowdin  v.  Pennsylvania  R.  Co.  (Pa.).  13 
R.  R.  R.  672.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  672:  foot-note  appended  to 
Tones  V.  United  Rys.  &  Elec.  Co.  (Md.).  13  R.  R.  R.  631,  36  .Am.  & 
Eng.  R.  Cas..  N.  S.,  631 :  Maerane  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13 
R.  R.  R.  1.  36  Am.  &  Eng.  R.  Cas..  N.  S.,  1:  Cheetham  v.  Union  R. 
Co.  TR.  T.).  13  R.  R.  R.  202.  36  Am.  &  Eng.  R.  Cas..  N.  S..  292:  Allen 
V.  Northern  Pac.  Ry.  Co.   (Wash.),  12  R.  R.  R.  838,  35  Am.  &  Eng. 
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Death  of  Passenger — Speed  over  Switch — Directing  Verdict.f — 
Plaintiff's  decedent  was  thrown  from  the  rear  platform  of  a  street  car 
and  killed  as  the  car  entered  and  passed  over  a  switch.  There  was 
evidence  that  the  car  was  "going  at  a  good  rate  of  speed,"  but  there 
was  no  evidence  of  negligence  on  the  part  of  defendant  or  its  em- 
ployees.    Held,  that  directing  a  verdict  for  defendant  was  proper. 

Appeal  from  Court  of.  Common  Pleas;  Henry  Stockbridge, 
Judge. 

Action  in  the  name  of  the  state,  for  the  use  of  Carrie  Charles, 
against  the  United  Railways  &  Electric  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd,. 
Page,  Pearce,  Sch mucker,  and  Jones,  JJ. 

Sidney  Hall,  for  appellant. 

Albert  C.  Donaldson  and  Robert  Grain,  for  appellee. 

ScHMUCKER,  J.  The  equitable  appellant  sued  the  appellee  in 
the  court  of  common  pleas  of  Baltimore  City  for  damages  for  the 
death  of  her  husband,  who  was  fatally  injured  by  falling  from  one 
of  the  appellee's  electric  cars.  At  the  trial  of  the  case  below  the 
court  granted  the  defendant's  prayer,  offered  at  the  close  of  the 
plaintiff's  evidence,  directing  the  jury  to  find  for  the  defendant 
for  want  of  legally  sufficient  evidence  to  entitle  the  plaintiff  to 
recover.  A  verdict  and  judgment  were  entered  for  the  defendant, 
and  the  plaintiff  appealed. 

There  is  but  one  bill  of  exceptions  in  the  record,  and  that  brings 
up  for  our  review  the  court's  action  in  granting  the  prayer.  The 
material  facts  testified  to  by  the  plaintiff's  witnesses  are  as  fol- 
lows: The  appellee  maintains  and  operates  a  single  railway 
track,  with  occasional  turnout  switches,  on  the  long  bridge  ex- 
tending from  the  foot  of  Light  street,  in  Baltimore  City,  to 
Brooklyn,  in  Anne  Arundel  county.  Shortly  before  noon  on  Feb- 
niary  15,  1903,  Edward  C.  Charles,  the  husband  of  the  equitable 
plaintiff,  boarded  one  of  the  defendant's  northbound  cars  at  the 
south  end  of  the  bridge,  and  paid  his  fare.  He  did  not  enter  the 
car.  although  there  were  only  two  passengers  in  it,  but  remained 
standing  on  the  rear  platform.  The  two  passengers,  of  whom 
one.  named  Irwin,  was  a  discharged  employee  of  the  defendant, 
and  the  other  was  a  colored  man  named  Hicks,  were  the  only 
persons  who  testified  to  what  occurred  at  the  time  of  the  injury 
to  Charles.    A  motorman,  named  Lambreth  (not  the  one  driving 

R.  Cas.,  N.  S.,  838;  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R. 
R-  753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  Feldschneider  v.  Chicago, 
etc..  Ry.  Co.  (Wis.),  12  R.  R.  R.  737,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
"37:  Fitch  V.  Mason  City  &  C.  L.  Traction  Co.  (Iowa).  12  R.  R.  R. 
451,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  451;  Thurston  v.  Detroit  Ry.  Co. 
^Mich.),  12  R.  R.  R.  434,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  434;  foot-note 
appended  to  Cronk  v.  Wabash  R.  Co.  (Iowa),  12  R.  R.  R.  429,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  429. 

tSec  foot-notes  appended  to  Fitch  v.  Mason  City  &  C.  L.  Traction 
Co.  (Iowa),  12  R.  R.  R.  451.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451. 
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the  car),  also  rode  in  it  for  a  short  distance.  According  to  their 
testimony,  a  few  moments  after  Charles  got  upon  the  rear  plat- 
form of  the  car  it  ran  into  and  through  one  of  the  switches. 
Irwin,  one  of  the  passengers,  who  was  inside  the  car,  testified  that 
when  it  entered  the  switch  it  was  going  at  a  good  rate  of  speed ; 
that  he  was  walking  back  through  the  car  at  the  time,  and  just 
tefore  he  got  to  the  door  of  the  car  "it  plunged  right  into  the 
switch,  and  went  clean  into  the  switch  and  two  car  lei^hs  on  the 
other  side  of  it,  and,  as  it  did,  threw  me  on  the  other  side,  where 
Mr.  Lambreth  was  sitting."  Hicks,  the  other  passenger,  who  was 
seated  about  the  middle  of  the  car  when  it  entered  the  switch, 
testified  that  he  did  not  know  how  fast  the  car  was  going  at  the 
time,  but  its  motion  in  entering  the  switch  "kind  of  threw  him  a 
little  off  the  seat."  He  also  testified  that  the  car,  after  passing 
through  the  switch,  ran  about  two  car  lengths  until  it  came  to  the 
draw,  when  it  stopped.  Irwin's  testimony  on  that  subject  was 
to  the  same  effect.  When  the  car  stopped,  Charles  was  for  the 
first  time  seen  by  both  witnesses  lying  unconscious  on  the  floor  of 
the  bridge  across  the  straight  track  and  the  switch,  near  the  en- 
trance to  the  latter.  There  is  no  evidence  that  he  ever  regained 
consciousness,  and  it  is  admitted  that  he  died  from  a  fracture  of 
his  skull,  received  at  the  time  of  the  accident  to  him  on  the  bridge. 
Both  witnesses  saw  Charles  standing  in  apparent  good  health  on 
the  rear  platform  of  the  car  just  before  it  entered  tfie  switch,  but 
neither  one  saw  him  again  until  the  car  stopped  after  he  had  been 
injured,  nor  was  there  any  evidence  at  all  produced  as  to  the  man- 
ner or  circumstances  of  the  happening  of  the  injury  to  him.  The 
motorman  of  the  car,  as  it  entered  and  passed  through  the  switch, 
was  at  his  place  on  its  front  platform,  and  the  conductor  was 
standing  inside  of  the  car  near  its  rear  door,  which  was  open,  ex- 
hibiting a  paper  to  a  motorman,  who  rode  a  short  distance  on  the 
car.  The  witness  Irwin  further  testified  that  he  had  lived  near 
the  bridge  all  his  life,  and  that  "there  was  no  occasion  for  that 
car  to  go  into  that  switch." 

The  evidence  shows  that  a  fatal  accident  occurred  to  the  hus- 
band of  the  equitable  plaintiff  after  he  had  become  a  passenger 
upon  the  defendant's  car.  The  sole  question  in  the  case  is 
whether  there  was  any  legally  sufficient  evidence  tending  to  show 
a  causal  connection  between  any  negligent  act  of  the  defendant 
and  the  happening  of  the  injury.  There  is  certainly  no  direct  evi- 
dence of  that  character.  Although  one  of  the  witnesses  thought 
the  car  was  going  at  a  good  rate  of  speed,  there  is  no  evidence 
that  it  was  going  at  an  excessive  or  improper  speed.  There  was 
nothing  in  itself  unlawful  or  negligent  in  running  through  the 
switch  instead  of  continuing  on  the  main  track.  The  statement 
of  the  witness  Irwin  that  the  car  had  no  occasion  to  go  into  the 
switch  was  merely  an  expression  of  his  opinion  on  that  subject. 
The  motorman  was  at  his  place,  and  the  conductor  was  standing 
by  the  open  rear  door  of  the  car,  which  was  then  passing  over 
the  bridge,  where  it  was  not  expected  that  passengers  would  de- 
sire to  enter  or  leave  it.    The  degree  of  lateral  motion  of  the  car 
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on  entering  the  switch  testified  to  by  the  witnesses  was  not  un- 
usual. It  is  a  matter  of  common  knowledge,  of  which  the  courts 
will  take  cognizance,  that  street  cars  do  not  run  with  entire 
smoothness,  but  are  subject  to  occasional  jars  and  undulations  as 
they  enter  or  leave  switches,  or  cross  intersecting  tracks,  or  en- 
counter obstacles  or  slight  inequalities  in  the  track.  Yorktown 
Turnpike  Road  v,  Cason,  72  Md.  377,  20  Atl.  113.  Furthermore, 
there  is  no  evidence  that  the  motion  of  the  car  threw  Charles  off 
of  the  platform,  or  caused  the  injury  which  proved  fatal  to  him. 
No  one  saw  him  fall,  and,  although  direct  proof  of  the  defendant's 
negligence  is  not  necessary,  the  mere  fact  that  he  was  injured 
does  not  of  itself  justify  the  inference  that  the  injury  was  caused 
by  such  negligence.  There  is  no  suggestion  in  the  evidence  of 
any  defect  in  the  car  or  the  track,  and  the  motorman  was  at  his 
place  in  front  of  the  car.  The  deceased  may  have  attempted  to 
alight  from  the  car  while  it  was  in  motion,  or  may  have  become 
suddenly  ill  and  fallen  off  from  that  cause.  In  the  absence  of 
some  further  evidence  than  appears  in  this  record,  the  jury  could 
have  arrived  at  a  conclusion  as  to  the  cause  of  his  death  only  by 
conjecture  or  speculation. 

The  mere  fact  that  Charles  was  injured  while  a  passenger  on 
the  defendant's  car  does  not  of  itself  raise  a  presumption  of  neg- 
ligence, in  the  absence  of  surrounding  circumstances  from  which 
a  legitimate  inference  of  negligence  can  be  drawn.  Benedick  v. 
Potts,  88  Md.  55,  56,  40  Atl.  1067.  41  L.  R.  A.  478 ;  Western 
Maryland  R.  R.  Co.  v.  Shirk,  95  Md.  652,  53  Atl.  969.  In  Rene- 
dick  v.  Potts,  this  court,  speaking  through  the  present  chief  jus- 
tice, said:  "There  are  instances  in  which  the  circumstances  sur- 
rounding an  occurrence  and  giving  a  character  to  it  are  held,  if 
unexplained,  to  indicate  the  antecedent  or  coincident  existence  of 
negligence  as  the  efficient  cause  of  an  injury  complained  of. 
These  are  the  instances  where  the  doctrine  of  res  ipsa  loquitur  are 
applied.  This  phrase,  which,  literally  translated,  means  that  'the 
thing  speaks  for  itself,'  is  merely  a  short  way  of  saying  that  the 
circumstances  attendant  upon  an  accident  are  themselves  of  such 
a  character  as  to  justify  a  jury  in  inferring  negligence  as  the 
cause  of  that  accident ;  and  the  doctrine  which  it  embodies,  though 
correct  enough  in  itself,  may  be  said  to  be  applicable  to  two  classes 
of  cases  only,  viz. :  First,  'when  the  relation  of  carrier  and  pas- 
senger exists,  and  the  accident  arises  from  some  abnormal  con- 
dition in  the  department  of  actual  transportation ;  second,  where 
the  injury  arises  from  some  condition  or  event  that  is  in  its  very 
nature  so  obviously  destructive  of  the  safety  of  person  or  prop- 
erty, and  is  so  tortious  in  its  quality,  as  in  the  first  instance,  at 
least,  to  permit  no  inference  save  that  of  negligence  on  the  part 
of  the  person  in  control  of  the  injurious  agency.'  Thompson  on 
Neg.  547.  But  it  is  obvious  that  in  both  instances  more  than  the 
mere  isolated,  single,  segregated  fact  that  an  injury  has  hap- 
pened must  be  known.  The  injury,  without  more,  does  not  neces- 
sarily speak  or  indicate  the  cause  of  that  injury.  It  is  colorless ; 
but,  the  act  that  produced  the  injury  being  made  apparent,  may, 
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in  the  instances  indicated,  furnish  a  ground  for  a  presumption 
that  negligence  set  that  act  in  motion.  The  maxim  does  not  go 
to  the  extent  of  implying  that  you  may,  from  the  mere  fact  of  an 
injury,  infer  what  physical  fact  produced  the  injury;  but  it  means 
that  when  the  physical  act  has  been  shown,  or  is  apparent,  and  is 
not  explained  by  the  defendant,  the  conclusion  that  neg^ligence 
superinduced  it  may  be  drawn  as  a  legitimate  deduction  of  fact." 
In  the  case  at  bar  thg  evidence  goes  no  further  than  to  show  that 
an  injury  was  inflicted  on  the  husband  of  the  equitable  appellant, 
without  showing  how  it  occurred,  or  that  any  act  of  the  appellee 
caused  it.  To  have  permitted  the  jury,  under  such  circumstances, 
to  infer  that  negligence  on  the  part  of  the  defendant  produced 
the  injury,  would  have  been  to  disregard  the  law  as  plainly  laid 
down  in  the  cases  last  cited.  In  our  opinion  the  court  belcw  com- 
mitted no  error  in  taking  the  case  from  the  jury,  and  we  w^ill 
affirm  its  action  in  that  respect. 
Judgment  affirmed,  with  costs. 


Sprigg^s  Adm'r  v.  Rutland  R.  Co. 

(Supreme  Court  of  Vermont,  Addison,  March  9,  1905.) 

[60  Atl.   Rep.   143.] 


Carriage  of  Live  Stock— Caretakers  of  Cattle— Limiting  Liability- 
Divisible  Contract — Validity. — A  contract  for  the  shipment  of  cattle  in 
the  company  of  a  caretaker,  exempting  the  carrier  from  liability  in 
excess  of  an  agreed  valuation  for  damage  to  the  cattle,  whether 
caused  by  negligence  or  otherwise,  and  exempting  it  from  any  lia- 
bility for  injury  to  the  caretaker,  is,  if  not  altogether  good,  divisible 
in  its  provisions  as  to  the  cattle  and  the  caretaker,  and  if  one  of  such 
provisions  is  good  it  may  be  sustained,  although  the  other  is  con- 
demned as  illegal. 

Same — Same — Construction  of  Contract. — A  contract  for  the  ship- 
ment of  cattle,  and  a  subsequent  contract  for  the  carriage  of  a  care- 
taker to  accompany  the  cattle,  both  of  which  recited  the  same 
consideration,  viz.,  the  carriage  of  the  caretaker,  without  further 
charge  than  the  sum  paid  for  the  transportation  of  the  cattle,  and  each 
of  which  showed  that  it  was  made  in  contemplation  of  the  other, 
constituted  but  one  contract,  supported  b^  the  same  consideration. 

Same — Same — Passengers — Limiting  Liability.* — A  caretaker  ac- 
companying a  shipment  of  cattle  under  a  contract  with  the  railroad, 
based  on  the  same  consideration  as  the  contract  of  shipment,  is  a 
passenger  for  hire,  towards  whom  the  railroad  occupies  the  position 

*As  to  who  are,  and  are  not,  passengers,  see  foot-notes  appended  to 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Bynum  (Ala.),  13  R.  R.  R. 
683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  Rowdin  v.  Pennsylvania  R. 
Co.  (Pa.)",  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  672;  McNeill 
V.  Durham  &  C.  R.  Co.  (N.  Car.),  13  R.  R.  R.  647,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  647;  Foster  v.  Seattle  Elec.  Co.  (Wash.),  13  R.  R.  R.  640, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  Hudson  v.  Lynn  &  B.  R.  Co.' 
(Mass.),  13  R.  R.  R.  622.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  622. 

As  to  whether  a  carrier  of  passengers  can  limit  its  liability,  sec 
foot-notes  appended  to  Feldschneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.), 
12  R.  R.  R.  737,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  737. 
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of  a  common  carrier,  and  for  injuries  to  whom,  resulting  through  its 
negligence,  the  railroad  cannot  relieve  itself  by  stipulations  in  the 
contract  of  carriage. 

Exceptions  from  Addison  County  Court ;  Munson,  Judge. 

Action  by  Gordon  H.  Sprigg's  administrator  against  the  Rut- 
land Railroad  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant  excepted.     Exceptions  overruled. 

Argued  before  RowELL^  C.  J.,  and  Tyler,  Start,  Watson, 
and  Haselton,  JJ. 

Cushman  &  Russell,  for  plaintiff. 

Frank  L.  Fish  and  H.  Henry  Powers,  for  defendant. 

Rowell,  C.  J.  This  is  case  for  negligence  as  a  common  car- 
rier. Parker  procured  a  cattle  car  of  the  defendant,  and  shipped 
therein  a  load  of  cattle  to  Boston  over  defendant's  road  and  con- 
necting lines.  At  the  time  of  the  shipment  he  and  the  defendant 
executed  a  duplicate  "union  live  stock  contract,"  which  provided 
that  the  shipper  or  the  consignee  should  pay  freight  at  the  rate  of 
21  cents  per  100  pounds,  which  was  expressed  to  be  the  lower 
published  tariff  rate,  based  on  the  condition  that  the  carrier  as- 
sumed liability  on  the  cattle  only  to  the  extent  of  a  certain 
agreed  valuation,  on  which  was  based  the  rate  charged  for  the 
transportation,  and  beyond  which  the  carrier  should  not  be  liable 
in  any  event  for  negligence  nor  otherwise.  It  also  provided  that 
the  shipper  should,  at  his  own  risk  and  expense,  load  the  cattle, 
and  feed  and  care  for  them  in  transit;  and  should,  in  considera- 
tion of  the  premises,  and  of  the  carriage  of  a  person  in  charge  of 
the  cattle  on  a  freight  train,  without  charge  other  than  the  sum 
paid  for  transportation,  indemnify  and  save  harmless  the  carrier 
from  liability  of  every  kind  by  reason  of  personal  injury  sustained 
by  such  person,  whether  the  same  was  caused  by  the  negligence 
of  the  carrier  or  its  employees  or  otherwise.  And  therein  the 
shipper  acknowledged  that  he  had  the  option  of  shipping  the 
cattle  at  a  higher  rate  of  freight  according  to  the  official  tariffs, 
classifications,  and  rules  of  the  carrier,  and  thereby  receiving  the 
security  of  the  liability  of  the  carrier  and  connecting  lines  as  com- 
mon carriers,  but  that  he  had  voluntarily  decided  to  ship  under 
said  contract  at  the  reduced  rate  mentioned  therein.  Said  higher 
rate  was  20  per  cent,  more  than  the  rate  charged  under  said  con- 
tract, and  the  freight  on  the  cattle  at  the  rate  charged  was  $42. 
Sprigg,  the  intestate,  was  the  caretaker  of  the  cattle,  and  signed 
a  contract  printed  on  the  same  sheet  of  paper  as  the  other  con- 
tract, and  immediately  following  it,  entitled,  ^'Contract  with  man 
or  men  in  charge  of  live  stock."  whereby  he  assumed,  in  consid- 
eration of  his  carriage  on  the  stock  train  mentioned  in  the  other 
contract,  without  charge  other  than  the  sum  paid  or  to  be  paid 
for  transporting  the  cattle,  all  risk  of  accident  or  damage  to  his 
person,  and  released  and  discharged  the  carrier  from  all  liability 
on  account  of  personal  injury  sustained  by  him,  whether  caused 
by  the  negligence  of  the  carrier,  its  employees,  or  otherwise.   By 
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the  rules  and  regulations  of  the  defendant,  the  intestate  could  not 
have  ridden  on  said  stock  train  without  signing,  or  otherwise  as- 
senting to,  said  last-mentioned  contract,  and  there  was  no  other 
consideration  to  support  said  contract  except  the  one  mentioned 
therein.  The  rate  of  freight  paid  would  have  been  the  same  in 
amount  whether  the  cattle  were  accompanied  by  a  caretaker  or 
not.  While  in  the  caboose  of  said  stock  train,  which  w^as  the 
proper  car  for  him  to  be  in  and  ride  in,  the  intestate,  without 
fault  on  his  part,  received  the  injuries  sued  for,  by  reason  of  a 
rear-end  collision  caused  by  the  actionable  negligence  of  the  de- 
fendant's servants. 

The  defendant  contends  that  the  case  is  governed  by  Kimball 
z\  The  Rutland  &  Burlington  R.  R.  Co.,  26  Vt.  247,  62' Am.  Dec 
567.  There,  as  here,  the  shipper  had  the  option  to  pay  more  and 
hold  the  company  to  safe  delivery ;  but  chose  to  pay  less,  and  take 
what  he  stipulated  for,  which  was,  the  court  said,  the  privilege 
of  becoming  his  own  carrier,  thereby  making  the  company  a  pri- 
vate carrier,  and  varying  its  obligation  as  a  common  carrier  to 
such  an  extent  that  no  recovery  could  be  had  under  the  declara- 
tion,  which  charged  the  company  only  as  a  common  carrier.  But 
that  case  is  no  authority  for  the  proposition,  here  contended  for, 
that  a  railroad  company  can  justly  stipulate  for  immunity  against 
its  own  negligence  as  a  carrier,  for  that  question  was  not  in- 
volved, as  there  was  no  such  stipulation  in  the  case,  but  directly 
the  contrary  was  stipulated,  namely,  that  the  company  would  use 
all  reasonable  care  and  diligence  in  respect  of  the  cattle  shipped, 
injury  to  which  was  alone  sued  for.  That  stipulation  was  that, 
"at  the  rate  charged  as  per  tariff,  no  risk  will  be  assumed  by  the 
corporation  for  any  injury  to  live  stock  which  they  may  do  to  each 
other  or  themselves,  or  any  damage  caused  by  breaking  from  the 
cars  or  otherwise;  nor  will  they  hold  themselves  liable  for  dam- 
age caused  by  accidental  delays  or  weather;  but  the  corporation 
will  use  all  reasonable  care  and  diligence."  It  is  true  that  a  ticket, 
called  a  "free  pass,"  was  stipulated  for  to  the  caretaker,  without 
assumption  of  risk  by  the  corporation  for  his  personal  safety: 
but,  as  we  have  seen,  no  question  arose  concerning  that  matter, 
for  no  personal  injury  to  him  w-as  sued  for.  . 

The  plaintiff  contends  that  the  intestate  was  a  passenger  for 
hire,  and  that  the  stipulation  for  immunity  from  negligent  injur\- 
to  him  is  against  public  policy  and  void.  The  defendant  contends 
that  the  nature  of  the  contract  determines  the  case ;  that,  if  it  be 
a  tripartite  agreement  based  on  valuable  consideration,  the  rights 
of  all  three  of  the  parties  are  found  therein :  that  it  seems  absurd 
to  say  that  the  contract  is  valid  as  to  the  transportation  of  the 
stock,  but  invalid  as  to  the  transportation  of  the  man  who  cared 
for  the  stock ;  that  is,  that  as  to  the  stock  the  rights  of  the  parties 
are  fixed  by  the  contracts,  but  as  to  the  man,  his  rights  are  fixed  by 
the  common  law ;  that  it  is  more  logical  to  say  that  the  contract 
fixes  the  rights  of  all  the  parties  who  executed  it :  that  if  it  be  one 
contract,  and  not  two ;  if  the  intestate's  contract  binds  the  defend- 
ant through  the  shipper's  contract;  if  the  former  is  merely  a 
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specification,  as  far  as  the  defendant  is  concerned,  of  its  obliga- 
tions assumed  by  the  latter ;  if  the  fonner  is  based  upon  the  same 
consideration  as  the  latter,  and  merely  carries  its  provisions  into 
effect  as  far  as  the  defendant  is  concerned — then  it  is  clear  that 
the  defendant  should  have  the  protection  given  it  by  the  terms  of 
both:  that  the  intestate  came  into  the  shipper's  contract  for  the 
purpose  of  carrying  it  into  effect,  in  which  he  had  no  interest 
other  than  as  representing  the  shipper  and  as  his  servant,  and 
that  he  paid  no  consideration  for  his  transportation,  and,  if  any- 
body did,  it  was  the  shipper  or  the  consignee,  and  they  paid  noth- 
ing except  the  freight  on  the  stock ;  that  it  is  illogical  to  say  that 
they  paid  21  cents  per  100  poimds  of  the  weight  of  the  cattle,  and 
that  this  included  the  caretaker ;  that  it  was  not  the  payment  of  a 
gross  sum  of  $42,  as  claimed  by  the  plaintiff,  but  the  payment  of 
21  cents  per  hundred  pounds,  which  happened  to  amount  to  $42 ; 
that  the  agreed  statement  shows  that  that  price  per  hundred  was 
paid  whether  a  man  went  with  the  cattle  or  not,  which  shows  that 
nothing  additional  was  paid  if  one  did  go.  The  defendant  further 
contends  that,  as  the  contract  is  not  corruptive  of  public  morals 
nor  promotive  of  crime,  it  in  no  just  sense  concerns  the  public 
nor  contravenes  its  policy,  and  therefore  should  be  upheld ;  that 
the  risks  and  perils  of  transportation  may  be  bargained  against 
with  the  utmost  propriety ;  and  that,  if  the  defendant  could  take 
out  a  policy  to  indemnify  it  against  accident  to  the  intestate,  it 
could  agree  with  him  that  he  should  insure  himself. 

As  to  the  contract  being  good  as  to  the  cattle  and  bad  as  to  the 
man,  that  may  well  be,  for  the  defendant  does  not  stipulate  for 
entire  immunity  from  its  own  negligence  as  to  the  cattle,  but  only 
for  immunity  above  the  agreed  valuation,  and  above  so  much  per 
car  load  in  any  event ;  and  it  has  been  held  that  such  a  contract  is 
just  and  reasonable,  because  a  proper  and  lawful  way  of  secur- 
ing a  due  proportion  between  the  amount  for  which  the  carrier 
miofht  be  responsible  and  the  compensation  that  he  receives,  and 
of  protecting  himself  against  extravagant  or  fanciful  valuations, 
which  is  said  to  be  quite  different  from  exempting  himself  from 
all  responsibility  whatever  for  the  negligence  of  himself  and  his 
servants.  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  5  Sup. 
Ct.  151,  28  L.  Ed.  717;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  442,  9  Sup.  Ct.  469,  32  L.  Ed.  788.  But  this  principle 
cannot,  from  its  very  nature,  apply  to  the  man,  as  to  whom  the 
stipulation  is  for  entire  immunity;  and  as  the  promise,  whether 
one  or  two,  if  not  wholly  legal,  is  divisible,  the  good  may  stand 
and  the  bad  fall. 

As  to  the  nature  of  the  contract,  we  think  the  caretaker's  con- 
tract is  supplemental  to  the  sliipper's  contract,  and  substantially 
a  part  of  the  same  transaction,  though  executed  afterwards,  and 
based  upon  the  same  consideration,  as  is  shown  bv  its  language, 
which  is  that,  "in  consideration  of  the  carriage  of  the  undersigned 
upon  a  freight  train  of  the  carrier  or  carriers  named  in  the  ship- 
per's contract^  without  charge  other  than  the  sum  paid  or  to  be 
paid  for  the  carriage  upon  said  freight  train  of  the  live  stock 
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the  rules  and  regulations  of  the  defendant  ^  he  is  in  charge,  the 
have  ridden  on  said  stock  train  without  e/'  etc.  Substantially 
senting  to,  said  last-mentioned  contra'  r's  contract,  where,  "in 
consideration  to  support  said  contra  le  carriage  of  a  person  or 
therein.  The  rate  of  freight  paid  a  freight  train  of  said  car- 
amount  whether  the  cattle  were  ,at  charge  other  than  the  sum 
not.  While  in  the  caboose  of  jrtation  of  the  live  stock  in  his 
proper  car  for  him  to  be  in  agrees  to  indemnify  the  carriers 
fault  on  his  part,  received  ^'  gent  injury  to  the  caretaker.  This, 
rear-end  collision  caused  1"  shipper  was  to  feed  and  care  for  the 
fendant's  servants.  jch  necessitated  the  carriage  of  a  man 

The  defendant  conte  ^ame  train,  and  with  the  further  fact  tha^ 
V.  The  Rutland  &  Bu  refers  to  the  caretaker's  transportation  as  a 
567.  There,  as  her  ,  r/iat  the  parties  understood  in  the  time  of  it 
hold  the  company  .^f  fairly  imports — that  the  carriage  of  the  man 
what  he  stipula*  .contract  for  the  carriage  of  the  cattle,  and  that 
of  becoming  h*  ^fo  be  paid"  for  carrying  the  cattle  was  a  consid- 
vate  carrier.  .,^ying  the  man  as  well,  and,  having  treated  it  so 
such  an  ex'     abound  by  it  now. 

tion,  whir     Jcontrsict  not  being  against  public  policy,  while  some 
that  ca?     .    //  IS  not,  this  court  has  said  it  is.     Thus,  in  Gillis  ?'. 
that  a       :fmon  Telegraph  Co.,  61  Vt.  461,  17  Atl.  736,  4  L.  R. 
its  o*      -yi  Am.  St.  Rep.  917,  the   question  was  whether  it  was 
voh      /  '^  reasonable  in  the  eye  of  the  law,  and  consistent  with 
th       .i/policy,  that  a  telegraph  company  should  be  allowed  to 
?       i^^^te  for  immunity  from  liability  for  its  own  and  its  serv- 
'^fnegligence  in  sending  messages  for  hire.     The  court  liken 
^iegsil  status  of  such  a  company  to  that  of  a  common  carrier 
^^assengers  for  hire,  and  held  that  it  was  not  just  and  reason- 
^Ijle  in  the  eye  of  the  law,  and  was  against  public  policy,  to  allow 
gttch  a  stipulation.    So,  in  Davis  &  Gay  v.  Central  Vt.  R.  R.  Co., 
66  Vt.  290,  29  Atl.  313,  44  Am.  St.  Rep.  852,  it  is  said  that  under 
our  decisions  a  common  carrier  may,  by  contract,  limit  his  com- 
mon-law liability  for  goods  intrusted  to  him  as  far  as  it  is  just 
and  reasonable  in  the  eye  of  the  law,  but  that  it  is  not  just  and 
reasonable  to  allow  such  a  servant  of  the  ptOblic  to  contract  for 
relief  against  his  own  negligence.     In  Tarbell  v.  Rutland  R.  R- 
Co.,  73  Vt.  347,  5.1  Atl.  6,  56  L.  R.  A.  656,  87  Am.  St.  Rep.  734. 
it  was  held  to  be  against  public  policy  for  a  railroad  company  to 
contract  for  immunity  from  liability  for  injury  to  its  employees 
by  its  own  or  its  servants'  negligence.    We  think  this  the  better 
doctrine,  speaking  generally,  for  the  employment  of  a  common 
carrier  is  a  public  employment.     He  must  serve  all  who  come. 
The  law  holds  him  to  a  very  high  degree  of  care  and  diligence, 
and,  when  he  stipulates  not  to  be  bound  by  that  degree,  he  seeks 
to  throw  off  the  essential  duties  of  his  employment.     It  is  said 
somewhere  that  this  law  has  its  foundation  deep  in  public  policy*. 
that  it  is  approved  by  experience,  and  sanctioned  by  the  plainest 
principles  of  reason  and  justice;  and  that  it  is  highly  important 
that  courts  should  not  relax  it. 

As  to  the  claim  about  insurance.    A  carrier  of  goods  may  get 
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V.       <*7 .  "  usual  risks ;  but  that  does  not  lessen  his 

''*>      '^c^  ^^'  ^^^  rather  increases  his  means  of 

'<S        '•'*/.  '^hfrnix  Ins.  Co.  v.  Erie  Transporta- 

'  -'\  Ct.  750,  29  L.  Ed.  873.    So,  here, 

■''•  .ntestate    insured    against    accident 

'    '  indemnity  against  its  own  negligence, 

.  case  it  was  negligent ;  while  stipulating 
.iself  would  be  nothing  more  that  stipulat- 
negligence,  which  is  quite  a  different  thing 
Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
..up.  Ct.  469,  32  L.  Ed.  788. 
.ate,  therefore,  was  a  passenger  for  hire,  for  it  makes 
^nce  that  the  consideration  did  not  move  from  him,  for 
ed  to  him  as  a  consideration  when  he  came  into  the  arrange- 
-iit  and  contracted  with  the  defendant  on  the  strength  of  it. 
And  the  defendant  was  a  common  carrier  as  to  the  intestate,  and 
not  a  private  carrier,  even  under  the  Kimball  Case,  for  here  was 
no  procurement  of  the  use  of  a  car  for  carr>'ing  the  man,  as  was 
there  for  carrying  the  cattle,  which  seems  to  be  the  ground  on 
which  the  court  based  its  idea  of  a  private  carrier.  As  to  the 
soundness  of  the  doctrine  that  a  common  carrier  can  by  contract 
become  a  private  carrier  through  his  employment  is  not  changed 
by  the  contract,  but  only  his  liability^  we  have  no  occasion  to  ex- 
press an  opinion.  That  a  common  carrier  can  by  contract  limit 
its  common-law  liability  to  some  extent  is  true ;  but  can  he  do  it 
in  the  circumstances  of  this  case,  and  to  the  extent  here  claimed  ? 
This  precise  question  has  been  answered  in  tlie  negative  by  the 
Supreme  Court  of  the  United  States  in  Railroad  Company  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  627.  That  was  an  action  for 
damages  for  an  injury  to  the  defendant  in  error  while  traveling 
on  the  company's  stock  train.  The  defendant  was  a  drover  and 
had  cattle  in  the  train.  *  He  was  required  to  sign  an  agreement 
to  attend  to  loading,  transporting,  and  unloading  them,  and  to 
take  all  risk  of  injury  to  them,  and  of  personal  injury  to  himself 
or  to  whomsoever  went  with  them.  He  received  what  was 
called  a  "drover's  pass,"  which  certified  that  he  had  shipped  suffi- 
cient cattle  to  pass  free,  but  declared  that  the  acceptance  of  the 
pass  was  to  be  considered  a  waiver  of  all  claims  for  damages  or 
injuries  received  on  the  train.  The  agreement  stated  its  consid- 
eration to  be  the  carrying  of  the  cattle  at  less  than  tariff  rates. 
The  defendant  was  injured  in  consequence  of  negligence  on  the 
part  of  the  company  or  its  servants.  The  court  held  that  he  wa-. 
a  passenger  for  hire,  for  though  the  pass  certified  that  he  was  en- 
titled to  pass  free,  yet  his  passage  was  one  of  the  mutual  terms 
of  the  arrangement  for  carrying  the  cattle.  It  also  held  that  a 
common  carrier  cannot  lawfully  stipulate  for  exemption  from  ro- 
sponsibilitv  when  such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law ;  that  it  is  not  just  and  reasonable  in  the  eve 
of  the  law  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  servants ;  and 
that  these  rules  apply  both  to  carriers  of  goods  and  carriers  of 
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passengers  for  hire,  and  \vith  special  force  to  the  latter.  The 
court  purposely  abstained  from  saying  what  the  result  would 
have  been  if  the  defendant  had  been  a  free  passenger  instead  of 
a  passenger  for  hire.  But  it  is  said  that  this  case  has  been  manv 
times  questioned,  and  that  from  the  recent  decisions  of  that  court 
it  is  clear  that  its  views  have  undergone  a  change  since  then.  A 
little  examination  will  show  how  that  is.  In  Railway  Company  v. 
Stevens,  95  U.  S.  55,  24  L.  Ed.  535,  the  court  expressly  based  its 
decision  on  the  Lockwood  Case,  and  said  it  had  "no  doubt  qf  the 
correctness  of  the  conclusion''  there  reached.  In  Liverpool 
Steam  Co.  v,  Phenix  Ins.  Co.,  129  U.  S.  397,  439-442,  9  Sup.  Ct. 
469,  32  L.  Ed.  788,  the  court  analyzed  the  opinion  in  the  Lock- 
wood  Case,  and  said  that  it  affirms  and  rests  upon  the  doctrine 
that  an  express  stipulation  by  a  common  carrier  for  hive,  in  r: 
contract  of  carriage,  that  he  shall  be  exempt  from  liability  for 
losses  caused  by  the  negligence  of  himself  or  his  servants,  is  un- 
reasonable, contrary  to  public  policy,  and  consequently  void ;  and 
that  such  had  always  been  the  understanding  of  that  court,  ex- 
pressed in  several  later  cases :  and  that  the  case  then  before  it  was 
substantially  determined  bv  the  Lockwood  Case.  The  Baltimor- 
&  Ohio,  etc.,  R.  R.  Co.  z\  Voight,  176  U.  S.  498,  20  Sup.  Ct.  385. 
44  L.  Ed.  560,  is  relied  upon  by  the  defendant  to  show  that  the 
federal  Supreme  Court  has  changed  its  views  since  the  Lock- 
wood  Case.  That  is  an  express-messenger  case.  But  the  court 
distinguished  it  from  the  Lockwood  Case,  which  it  said  had  been 
frequently  followed,  and  might  be  regarded  as  establishing  a 
settled  rule  of  policy;  that  the  principles  therein  declared  are 
salutary,  and  the  court  had  no  disposition  to  depart  from  them. 
In  Nor'thern  Pacific  R.  R.  Co.  v.  Adams,  192  U.  S.  440,  24  Sup. 
Ct.  408,  48  L.  Ed.  513,  the  question  was  whether  a  railroad  com- 
pany is  liable  in  damages  to  a  person  injured  through  the  negli- 
gence of  its  employees,  who  knows  that  he  is  riding  on  a  gratui- 
tous pass  given  on  condition  that  the  company  should  not  be 
liable  for  such  injuries :  and  it  was  held  that  the  company  was 
not  liable,  the  court  distinguishing  the  case  from  the  Lockwood 
Case  the  same  as  it  distinguished  the  A^oight  Case.  Again,  in 
Cau  V,  Texas  Pacific  R.  R.  Co.,  194  U.  S.  427,  24  Sup.  Ct.  au. 
48  ly.  Ed.  1053,  the  Lockwood  Case  is  referred  to  approvin^^ly. 
Thus  it  appears  that  the  Lockwood  Case  has  not  only  not  been 
questioned  by  the  court  that  decided  it,  but  has  been  frequently 
approved  and  followed,  and  is  still  regarded  by  that  court  ?.s  es- 
tablishing a  settled  rule  of  policy,  from  which  it  has  no  disposi- 
tion to  depart.  That  many  of  the  state  courts  hold  a  different 
doctrine  is  true,  and  those  are  the  cases  upon  wh^ch  the  defend- 
ant mainly  relies.  But  manv  of  the  state  courts  hold  the  same 
doctrine,  and  this  court  is  committed  to  that  di')r*:rine.  In  the 
Gillis  Case,  61  Vt.  461,  17  Atl.  736,  4  L.  R.  A.  611,  15  Am.  St. 
Rep.  917,  the  Lockwood  Case  was  referred  to  as  strong  authority 
for  the  case  then  in  hand,  and  its  doctrine  was  there  -ipprove;! 
and  applied. 

We  do  not  consider  whether  this  contract  contravenes  V.  S. 
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3924,  which  penalizes  negligent  injuries,  by  engineers,  firemen, 
or  other  agents  of  a  railroad,  for  the  plaintiff  does  not  make  the 
question. 

The  result  is,  we  hold  that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  liability  when  such  exemption  is 
not  just  and  reasonable  in  the  eye  of  the  law,  and  that  it  is  not 
just  and  reasonable  in  the  eye  of  the  law,  as  it  is  against  public 
policy,  for  a  common  carrier  of  passengers  for  hire  to  stipulate 
for  such  exemption  in. respect  of  the  carriage  from  the  negli- 
g^ence  of  itself  or  its  servants. 

Judgment  affirmed. 


Kelly  v.  Malott. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  January  3,  1905.) 

[135  Fed.   Rep.   74.] 

Carriers— Contract  for  Carriage  of  Express  Messengers — Exemp- 
tion from  Liability,* — A  railroad  company  may  lawfully  exempt  itself 
by  contract  with  an  express  company  using  its  cars  from  liability  for 
negligence  of  its  employees  causing  the  injury  of  express  messengers 
occupying  such  cars,  and,  where  a  messenger  has  assented  to  such 
exemption  in  his  contract  of  employment  with  the  express  company, 
there  can  be  no  recovery  from  the  railroad  company  for  his  injury  or 
death. 

Negligence — Pleading — Grross  Negligence. — A  characterization  of 
defendant's  negligence  as  gross,  in  a  declaration,  does  not  change  the 
legal  effect  of  the  allegation  from  what  it  would  have  been,  had  the 
term  "negligence"  alone  been  used. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  declaration,  in  two  counts,  alleged  that  Kelly,  a  messenger 
of  the  Adams  Express  Company,  while  in  the  discharge  of  his 
duties  in  an  express  car  in  one  of  defendant's  trains,  was  killed 
in  a  collision  that  occurred  through  the  "gross  negligence"  of  the 
defendant.  The  first  count  charged  that  defendant's  "gross  neg- 
ligence" grew  out  of  the  train  crews'  handling  of  the  trains  that 
collided:  the  second,  out  of  the  acts  and  omissions  of  the  train 
dispatchers. 

A  plea  was  filed  in  which  two  contracts  were  set  forth — one 
between  Kelly  and  the  express  company,  and  the  other  between 
the  express  company  and  defendant.  The  preamble  of  the  first 
recites  that  railroad  companies  require  of  the  express  company, 
as  a  condition  of  permitting  a  messenger  to  travel  upon  their  cars 
or  other  conveyances  in  the  performance  of  his  duties  as  mes- 
seno^er,  that  the  railroad  companies  shall  be  indemnified  against 
and  released  from  all  liability  for  and  in  respect  of  any  damage 

*See  foot-note  appended  to  Long  v.  Lehigh  Vallev  R.  Co.  (C.  C. 
A.).  12  R.  R.  R.  508,  35  Am.  &  Eng.  R,  Cas.,  N.  S.,  508;  foot-note  12 
R.  R.  R.  738,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  738. 
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or  injury  which  may  be  sustained  by  the  messenger  in  the  course 
of  his  employment,  whether  the  same  be  occasioned  by  the  **neg- 
ligence"  of  the  railroad  companies  or  otherwise.  In  the  body 
of  the  contract  Kellv  fullv  consents  to  and  ratifies  each  and  everv 
bond  or  other  instrument  or  contract  of  indemnity  against  such 
liability,  and  each  and  every  release  from  such  liability,  or  other 
similar  contract  executed  and  to  be  executed  by  the  express  com- 
pany to  any  railroad  company  or  other  carrier,  and  agrees  to  as- 
sume all  risk  of  death  or  accident  or  damage  to  him  or  his  prop- 
erty, and  releases  and  discharges  the  Adams  Express  Company 
and  any  railroad  company  in  whose  cars  he  may  travel  in  the 
performance  of  his  duties  from  any  and  all  claims,  liabilities,  and 
demands  of  every  kind,  nature,  and  description  for  or  on  account 
of  his  death,  or  any  injury  or  damage  to  his  person  or  property 
of  any  kind  or  nature,  whether  caused  by  the  "negligence"  of  the 
Adams  Express  Company,  or  of  any  railroad  company,  or  other- 
wise. By  the  second  contract  the  defendant  permitted  the  Adams 
Express  Company  to  carry  on  its  express  business  on  the  lines 
of  railroad  operated  by  the  defendant,  and  provided  for  the  car- 
riage on  such  lines  of  the  employees  of  the  express  company,  and 
of  the  merchandise  and  property  handled  by  it  over  such  lines; 
and  the  Adams  Express  Company,  in  turn,  assumed  all  risk  of 
loss  or  damage  that  might  arise  or  result  from  its  operations  un- 
der the  contract,  and  agreed  to  save  the  defendant  harmless 
against  the  same,  and  to  protect  him  against  claims  that  might  be 
made  upon  him  for  loss  or  damage,  either  to  the  employees  of  the 
express  company,  or  to  the  property  in  its  charge,  whether  such 
loss  or  damage  should  occur  through  the  "gross  negligence*'  of 
the  defendant  or  his  employees,  or  otherwise.  The  plea  further 
averred  that  at  the  time  Kelly  was  injured  he  was  being  carried 
on  the  railroad  of  the  defendant  under  the  terms  of  the  contracts 
between  him  and  the  express  company  and  between  the  express 
company  and  the  defendant,  and  not  otherwise. 

A  general  demurrer  to  this  plea  was  overruled,  and  the  judg- 
ment followed  which  is  now  under  review. 

William  B.  Wright,  for  plaintiff  in  error. 
John  G,  Williams,  for  defendant  in  error. 

Before  Jenkins,  Grosscup,  and  Baker,  Circuit  Judges. 

Baker,  Circuit  Judge  (after  stating  the  facts).  The  declara- 
tion counts  on  "gross  negligence."  Though  the  plea  shows  that 
the  contract  between  the  express  company  and  the  defendant 
contained  an  exemption  from  the  consequences  of  "gross  negli- 
gence." the  plea  can  be  taken  only  as  relying  on  a  forgfiveness  of 
"negligence,"  because  Kelly  did  not  authorize  the  express  com- 
pany to  make  a  broader  contract  on  his  behalf. 

Tf  the  declaration  be  construed  to  charge  the  defendant  only 
with  "negligence,"  the  plea  presents  an  absolute  bar.  Baltimore, 
etc.,  R.  Co.  V,  \'oight,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed. 
560 :  Northern  Pacific  Ry.  Co.  v.  Adams,  192  U.  S.  440,  24  Sup. 
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Ct  408,  48  L.  Ed.  513;  Boering  v.  Chesapeake  Beach  Rv.  Co., 
193  U.  S.  442,  24  Sup.  Ct.  515,  48  L.  Ed.  742;  Blank  v.  111.  Cent. 
R.  Co.,  182  111.  332,  55  N.  E.  332 ;  Louisville,  etc.,  R.  Co.  v,  Kee- 
fer,  146  Ind.  21,  44  N.  E.  796,  38  L.  R.  A.  93,  58  Am.  St.  Rep. 
348;  Pittsburgh,  etc.,  R.  Co.  v.  Mahonev,  148  Ind.  196,  46  X. 
E.  917,  47  N,  E.  464,  40  L.  R.  A.  101,  62  Am.  St.  Rep.  503 ;  Rus- 
sell z\  Pittsburgh,  etc.,  R.  Co.,  157  Ind.  305,  61  N.  E.  678,  55  L. 
R  A.  253,  87  Am.  St.  Rep.  214 ;  Payne  v.  Terre  Haute,  etc.,  R. 
Co.,  157  Ind.  616,  62  X.  E.  472,  56  L.  R.  A.  472;  Peterson  v. 
Chicago,  etc.,  Ry.  Co.  (Wis.)  96  X.  W.  532. 

So  the  question  comes  to  this :  Does  the  injection  of  the  word 
"gross"  into  the  declaration  make  out  a  case  despite  the  plea? 

Some  books  and  cases  speak  of  negligence  as  slight,  ordinary, 
and  gross.  If  one  owes  great  care,  his  failure  to  come  up  to  the 
mark  is  called  "slight  negligence";  if  ordinary  care,  "ordinary 
negligence";  if  slight  care,  "gross  negligence."  But  why  stop 
there?  Why  not  subdivide  each  of  the  three  into  three  further 
classes?  For  example:  If  one  owes  great  care,  he  may  have 
missed  the  mark  in  one  instance  a  foot  (slight),  in  another  a 
yard  (just  an  ordinary  miss),  and  in  yet  another  a  mile  (gross). 
And  similarly  if  one  owes  ordinary  care  or  slight  care.  It  seems 
to  us  that  the  whole  attempt  to  classifv  negligence  has  resulted 
from  a  misapprehension.  "Xegligence"  is  merely  a  word  of 
denial.  "Care"  is  the  positive  word.  It  is  familiar  and  sound 
doctrine  that  there  are  degrees  of  care.  But  "care"  cannot  prop- 
erly be  divided  into  abstract  and  absolute  classes.  The  quantum 
of  care  required  in  a  particular  case  is  determined  from  the  rela- 
tions of  the  parties  and  the  facts  of  the  situation,  and  is  propor- 
tionate to  the  danger  reasonably  to  be  apprehended.  Whatever 
the  required  degree  of  care,  the  failure,  to  measure  up  to  it  is  the 
ground  of  complaint.  But  failure  is  failure.  The  cause  of  action 
flows  from  the  failure  to  exercise  the  full  degree  of  care  that  was 
due.  The  injuries  are  what  they  are.  The  innocent  sufferer  is 
entitled  to  full  compensation  on  account  of  the  defendant's  failure 
to  bestow  the  fullness  of  care  demanded  bv  the  situation.  He  is 
to  receive  no  more,  no  less,  than  full  compensation,  because, 
though  the  defendant's  lack  may  be  a  variable,  any  lack  supplies 
a  cause  of  action,  and  his  injuries,  which  measure  the  value  of 
the  cause  of  action,  are  a  constant. 

The  division  of  negligence  into  slight,  ordinary,  and  gross  may 
have  originated  in  an  endeavor,  unconscious,  perhaps,  to  justify 
exemplary  damages  where  only  compensative  should  be  allowed. 
One  who  unintentionally  fails  in  his  dutv,  and  thereby  causes  an 
injury,  should  make  complete  compensation.  But  to  warrant  pun- 
ishment, there  must  be  an  actual  or  constructive  intent  to  inflict 
the  injury.  X'egligence  and  willfulness  are  as  unmixable  as  oil 
and  water.  "Willful  negligence"  is  as  self-contradictory  as 
"guilty  innocence." 

The  substantive  remains  the  same  substantive,  whatever  the  ad- 
jective. .In  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed. 
627,  the  Supreme  Court  said : 
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"In  each  case  the  negligence,  whatever  epithet  we  give  it,  is 
failure  to  bestow  the  care  and  skill  which  the  situation  demands : 
and  hence  it  is  more  strictly  accurate,  perhaps,  to  call  it  simply 
'negligence/  And  this  seems  to  be  the  tendency  of  modem  au- 
thorities. *  ♦  *  In  the  case  before  us,  the  law,  in  the  absence  of 
special  contract,  fixes  the  degree  of  care  and  diligence  due  from 
the  railroad  company  to  the  persons  carried  on  its  trains.  A  fail- 
ure to  exercise  such  care  and  diligence  is  negligence.  It  needs 
no  epithet  properly  and  legally  to  describe  it." 

See,  also,  Milwaukee,  etc.,  Ry.  Co.  v.  Arms,  91  U.  S.  489,  492, 
23  L.  Ed.  374;  Purple  v.  Union  Pacific  R.  Co.,  114  Fed.  123,  51 
C.  C.  A.  564,  57  L.  R.  A.  700. 

The  judgment  is  affirmed. 


C.  D.  K^NNY  Co.  V,  Atlanta  &  W.  P.  R.  Co. 

(Supreme  Court  of  Georgia,  March  7,  1905.) 
[50  S.  E.  Rep.  132.] 

Carriage  of  Freight — Delivery.* — ^Where  a  railroad  company  has 
transported  a  car  load  of  goods,  and  notified  the  consignee  of  their 
arrival,  the  delivery  is  complete  when  the  agent  of  the  consignee  veri- 
fies the  goods  in  the  car,  and  gives  his  receipt  for  the  same. 

Same — Same — Partial  Removal — Loss  of  Goods — Liability.* — ^Where 
the  agent  of  a  consignee  removes  most  of  the  goods,  but  leaves  some 
in  the  car  on  account  of  approaching  night,  and  the  car  is  broken  open 
after  having  been  closed  and  sealed  by  the  agent  of  the  railroad  com- 
pany, and  some  of  the  goods  stolen  therefrom,  the  railroad  company, 
if  liable  at  all,  is  only  liable  for  gross  neglect,  as  a  gratuitious  bailee. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  J.  H.  Lumpkin, 
Judge. 

Action  by  the  C.  D.  Kenny  Company  against  the  Atlanta  & 
West  Point  Railroad  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Dodd,  Newman  &  Dodd,  for  plaintiff  in  error. 
Arthur  Heyman,  for  defendant  in  error. 

Simmons,  C.  J.  The  Kenny  Company  brought  suit  in  a  jus- 
tice's court  against  the  Atlanta  &  West  Point  Railroad  Company 
for  the  value  of  seven  bags  of  sugar.  Upon  the  trial  before  the 
magistrate  the  parties  agreed  upon  the  following  statement  of 
facts:  "On  May  21,  1903,  the  Atlanta  &  West  Point  Railroad 
Company  received  at  Atlanta,  Ga.,  over  its  lines,  car  S.  A.  L. 
17,271,  loaded  with  sugar  consigned  to  C.  D.  Kenny  Company. 
Atlanta,  Ga.,  freight  prepaid.    A  notice  of  the  arrival  of  this  car 

♦See  foot-notes  appended  to  Gulf  &  C.  R.  Co.  v.  Fuqua  &  Horton 
(Miss.),  12  R.  R.  R.  60,  35  Am.  &  Eng.  R.  Gas.,  N.  S.,  60;  Normile  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  13  R.  R.  R.  194,  36  Am.  &  Eng.  R 
Gas.,  N.  S.,  194. 
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was  sent  by  the  defendant  to  plaintiff  on  May  23,  1903,  a  copy  of 
which  notice  is  hereto  attached,  which  notice  was  duly  received 
by  the  plaintiff  on  the  23d  of  May,  1903.  May  24,  1903,  was  Sun- 
day. The  defendant  placed  the  above  car  on  delivery  track  No. 
7  in  its  yard,  near  its  end,  which  is  not  far  from  Central  avenue. 
On  May  25,  1903,  plaintiff  sent  its  drayman  to  defendant's  depot 
for  the  purpose  of  having  the  contents  of  said  car  hauled  to  its 
store  on  Whitehall  street.  The  drayman  went  to  defendant's  of- 
fice, secured  the  freight  bill,  and  then  went  to  Mr.  V.  B.  White, 
delivery  clerk  of  defendant,  for  the  purpose  of  arranging  to  haul 
the  sugar.  Mr.  V.  B.  White,  defendant's  delivery  clerk,  went  to 
the  car  with  the  drayman,  and  opened  the  car  and  checked  the 
contents,  the  same  checking  100  barrels  and  50  bags  of  sugar,  as 
billed.  The  drayman  then  gave  Mr.  White,  the  delivery  clerk,  a 
receipt  for  the  contents  of  said  car,  a  copy  of  which  receipt  is 
hereto  attached.  The  defendant  always  requires  a  consignee  to 
give  a  receipt  for  the  contents  of  a  car  before  the  consignee  be- 
gins to  unload  a  car.  (It  is  the  custom  of  the  defendant  to  re- 
quire a  receipt  for  the  billed  contents  of  a  car  even  in  cases  where 
it  is  impossible  to  check  the  contents  of  the  car  before  the  con- 
signee is  allowed  to  begin  unloading  the  same.)  Plaintiff's  dray- 
man thereupon  began  hauling  the  sugar  from  said  car  to  the  store 
of  plaintiff,  and  continued  to  haul  the  sugar  from  the  car  through 
the  day  until  about  5  o'clock  p.  m.  of  that  day.  At  this  time  Mr. 
V.  B.  White,  defendant's  delivery  clerk,  checked  up  the  contents 
of  the  car,  at  which  time  he  found  30  bags  remaining  in  the  car. 
Defendant's  custom  in  connection  with  cars  placed  on  defendant's 
delivery  track  is  this :  Every  afternoon,  when  the  hauling  from 
such  cars  is  over,  the  defendant  has  a  man  in  its  employ,  who 
goes  through  its  delivery  yard  and  checks  up  the  remaining  con- 
tents in  solid  cars,  and  another  employee  of  defendant  closes  the 
cars  and  seals  the  same.  On  the  next  morning  defendant's 
watchman  reported  that  he  found  the  seals  broken  on  said  car  a 
few  minutes  before  7  o'clock.  About  7:30  a.  m.  of  the  same 
morning  plaintiff's  drayman  went  to  defendant's  yard  to  continue 
hauling,  and  found  said  seal  broken.  He  thereupon  went  to  Mr. 
V.  B..  White,  defendant's  delivery  clerk,  and  told  him  that  he  had 
found  the  seal  broken,  and  that  he  found  some  sugar  was  missing. 
Defendant's  delivery  clerk  went  over  to  the  car  with  plaintiff's 
drayman,  and  counted  23  sacks  in  the  car.  The  plaintiff  had  only 
received  at  its  store  the  day  before  20  sacks,  and  there  should 
have  been  30  sacks  remaining  in  said  car,  according  to  the  check 
made  by  defendant's  delivery  clerk  when  the  car  was  first  opened 
and  when  it  was  sealed  the  same  afternoon.  This  check  showed 
that  there  were  seven  bags  short.  It  is  the  custom  for  the  con- 
signees to  unload  solid  cars.  The  railroad  company  places  these 
cars  on  wagon  tracks  provided  by  the  railroad,  where  the  wagons 
and  draymen  of  consignees  can  fr^t  to  them  for  the  purpose  of 
unloading  and  hauling  away  their  contents.  It  is  the  custom  and 
rule  of  defendant  company  to  allow  unloading  of  cars  only  dur- 
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ing  warehouse  hours,  people  hauling  from  cars  being  required  to 
stop  hauling  at  5  p.  m.,  the  warehouse  closing  at  that  hour.  All 
the  sugar  in  this  car  was  the  property  of  the  plaintiff,  and  the 
several  missing  bags,  the  subject-matter  of  this  suit,  were  and 
are  worth  the  sum  of  $35,  the  amount  sued  for." 

Upon  this  statement  of  facts  the  magistrate  held  that  the  rail- 
road company  was  not  liable.    The  case  was  carried  by  certiorari 
to  the  superior  court,  where  the  judgment  of  the  justice  was  af- 
firmed, whereupon  Kenny  Company  sued  out  writ  of  error  to  this 
court,  in  which  they  allege  as  error  the  ruling  of  the  judge  of  the 
superior  court.    The  agreed  statement  of  facts  shows  this  ruling, 
however,  to  be  correct.     The  railroad  company  was  bound  to 
safely  deliver  this  sugar  to  the  consignee,  and  this  it  did.    The 
agent  of  the  consignee,  after  verifying  the  number  of  barrels  and 
bags  in  the  car,  signed  a  receipt  in  full,  which  he  delivered  to  the 
railroad  company.    This,  in  our  opinion,  constituted  a  complete 
delivery  of  the  goods  by  the  railroad  to  the  consignee,  Kenny 
Company.    The  goods  were  in  a  car  at  a  place  where  the  con- 
signee could  get  them,  and,  while  it  is  true  that  it  did  not  remove 
all  of  the  sugar  on  the  same  day,  the  record  fails  to  disclose  that 
the  defendant  company  did  anything  to  prevent  its  delivery.    It 
is  also  true  that  when  the  agent  of  the  railroad  company  ascer- 
tained from  the  agent  of  the  consignee  that  he  would  not  re- 
move all  the  sugar  by  the  time  at  which,  under  the  rule  of  the 
company,  the  yard  must  be  closed,  the  agent  of  the  railroad  com- 
pany, according  to  established  custom,  had  the  car  closed  and 
sealed.    This  amounted  to  no  more  than  the  promise  of  a  gratui- 
tous bailee  to  look  after  the  goods  for  the  consignee,  and  such  a 
bailee  is  only  liable  for  gross  neglect.     It  was  certainly  not  the 
duty  of  the  railroad  company,  as  argued  by  counsel  for  plaintiff 
in  error,  to  employ  a  special  watchman  to  look   after   this   car. 
When  it  placed  the  usual  lock  or  seal  upon  the  door  of  the  car, 
it  did  all  that  could  have  been  required  of  it  under  the  circum- 
stances.   Speaking  for  myself,  I  think  the  consignee  took  the  risk 
when  it  failed  to  remove  the  goods,  and  left  them  to  be  cared  for 
bv  the  defendant.     See,  upon  this  point,  Whitnev  Mfg.  Co.  v. 
Railroad  Co.,  38  S.  C.  365,  17  S.  E.  147,  37  Am.'  St.  Rep.  767. 
where  it  was  held:     "In  an  action  against  a  railroad  company 
for  the  value  of  cotton  which  was  burned  in  a  car  it  appeared 
that  the  cotton  had  been  transported  to  the  place  of  deliver)*  in 
safety :  that  the  car  was  placed  on  a  side  track  at  the  request  of 
plaintiff,  and  for  its  convenience;  that  the  waybill  had  been  de- 
livered to  defendant  as  a  receipt ;  and  that  plaintiff  had  removed 
a  portion  of  the  cotton.     Held,  that  the  evidence  showed  a  de- 
livery of  the  cotton."    And  again :   "As  to  the   *   *   *  ground  of 
appeal  which  alleges  that,  as  long  as  the  cotton  was  in  defendant's 
car,  it  was  in  deitendant's  possession,  and  defendant  was  liable 
for  loss  by  fire,  we  are  unable  to  see  how  a  kindness  or  privilege 
can  be  construed  into  a  right.     Take  this  illustration:     A  com- 
mon carrier  undertakes  to  deliver  at  a  certain  point  in  a  city,  and 
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does  then  actually  deliver ;  but  after  such  deliver>'  the  owner  asks 
the  privilege  of  allowing  his  goods  to  remain  in  the  vehicle,  and 
injury  afterwards  happens.  There  is  no  liability  upon  the  com- 
mon carrier  if  he  does  not  interfere  to  cause  that  injury."  See 
6  Cyc.  464,  and  also  Railroad  Co.  v.  Thompson,  86  Ga.  328,  12 
S.  E.  640. 
Judgment  affirmed.    All  the  Justices  concur. 


Meredith  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  North  Carolina,  March  8,  1905.) 

[50   S.   E.   Rep.   1.] 

Carriers — Duty  to  Transport  Promptly — Liability — Application  of 
Statute. — Laws  1903,  p.  999,  c.  590,  subjecting  to  a  penalty  carriers 
which  neglect  for  a  longer  period  than  4  days  to  transport  goods,  or 
allow  goods  to  remain  at  any  intermediate  point  more  than  48  hours, 
does  not  affect  the  carrier's  common-law  duty  to  transport  goods 
within  a  reasonable  time,  nor  its  consequent  common-law  liability  for 
failure  to  perform  such  duty,  and  has  no  application  to  an  action  to 
enforce  such  liability. 

Initial  Carriers — ^Termination  of  Liability.* — ^Where  no  association 
exists,  and  no  special  contract  is  made,  and  goods  are  delivered  to  a 
railroad  for  transportation  to  a  place  beyond  its  terminus,  the  railroad 
discharges  its  duty  by  safely  conveying  the  goods  over  its  own  road 
and  delivering  them  to  the  connecting  road  within  a  reasonable  time. 

Same — Delay  in  Shipment — Injury  to  Goods — Liability — Burden  of 
Proof.t — Where  goods  are  delivered  to  an  initial  carrier,  without  any 
special  contract  to  be  transported  to  a  point  on  the  line  of  a  connect- 
ing carrier,  and  there  is  a  delay  in  shipment,  and  the  goods  are  de- 
livered at  their  destination  in  a  damaged  condition,  the  burden  is  on 
the  initial  carrier,  in  an  action  brought  against  it,  to  show  that  the 
damage  did  not  occur  while  the  goods  were  in  its  possession. 

Connecting  Carriers — Injury  to  Goods — ^Which  Carrier  Liable — 
Presumption — Application  of  Statutcf— Laws  1897,  p.  95,  c.  46,  which 
raises  a  presumption  that  injury  to  freight  in  possession  of  a  carrier 
was  caused  by  its  negligence,  has  no  application  to  the  question  of  the 
burden  of  showing  whether  damage  to  goods  delivered  to  an  initial 
carrier,  to  be  transported  to  a  point  on  the  line  of  a  connecting  car- 
rier, did  or  did  not  happen  while  the  goods  were  in  the  possession  of 
the  initial  carrier. 

Appeal  from  Superior  Court,  Craven  County;  Council,  Judge. 

Action  by  G.  W.  Meredith  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

The  plaintiff,  on  February  16,  1904,  delivered  to  the  defendant 

♦See  foot-note  appended  to  Johnson  v.  Toledo,  S.  &  M.  Ry.  Co. 
(Mich.),  8  R.  R.  R  137,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  137. 

tAs  to  the  burden  of  proving  which  carrier  was  guilty  of  the  negli- 
gence causing  loss  of  or  injury  to  freight  transported  over  several 
connecting  lines,  see  foot-note  appended  tn  Beede  v.  Wisconsin  Cent. 
Ry.  Co.  (Minn.),  9  R.  R  R  290,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  290. 

17  R  R  R— 41 
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railway  company  at  Charlotte,  N.  C,  a  quantity  of  household 
goods  and  furniture,  to  be  shipped  to  Newbem,  N.  C,  and  pre- 
paid the  freight  thereon  to  the  last-named  point.  On*the  3d  day 
of  March,  1904,  the  goods,  etc.,  were  delivered  to  the  plaintiff  at 
Newbern  by  the  Atlantic  Coast  Line  Railroad  Company  in  a 
damaged  condition.  Plaintiff  testified — and  for  the  purpose  of 
disposing  of  this  appeal  his  testimony  is  to  be  taken  as  true — that 
the  furniture  was  carefully  packed ;  that  he  told  defendant's  agent 
at  Charlotte  that  the  goods  consisted  of  his  household  furniture 
and  clothing*  of  his  family,  and  he  would  like  to  have  them 
shipped  by  first  train ;  that  he  received  the  goods  on  the  morning 
of  March  3d,  they  having  arrived  on  the  afternoon  of  March  2d ; 
that  Charlotte  is  187  miles  from  Wilmington,  the  terminus  of  de- 
fendant's road ;  that  Wilmington  is  90  miles  from  Newbem ;  that 
Wilmington  is  the  starting  point  of  the  Atlantic  Coast  Line  Rail- 
road. The  plaintiff  offered  testimony  in  regard  to  the  damage 
sustained.  He  proposed  to  show  the  condition  of  the  goods  upon 
their  arrival  at  Newbem  as  compared  with  the  condition  when 
delivered  to  the  defendant  at  Charlotte.  Objection  by  defendant. 
The  court  asked  plaintiff's  counsel  if  he  proposed  to  offer  evi- 
dence tending  to  show  that  the  goods  were  in  a  damaged  condi- 
tion when  delivered  by  defendant  to  the  Atlantic  Coast  Line  Rail- 
road Company.  Counsel  replied  that  he  had  no  evidence  on  the 
point,  but  relied  on  the  length  of  time  shipments  were  on  defend- 
ant's road  to  infer  the  injury  which  he  wished  to  show  occurred. 
The  court  sustained  the  objection.  Plaintiff  excepted.  Testi- 
mony was  introduced  in  regard  to  the  damage  sustained  by  plain- 
tiff. The  record  presents  several  exceptions  based  upon  the  ex- 
clusion of  evidence  of  special  damages.  At  the  conclusion  of  the 
evidence  the  defendant  moved  for  judgment  of  nonsuit.  Motion 
allowed.    Plaintiff  excepted  and  appealed. 

W.  D.  Mclver,  for  appellant. 
Simmons  &  Ward,  for  appellee. 

Connor^  J.  (after  stating  the  facts).  The  plaintiff  sues  for  in- 
jury to  his  goods,  and  for  damages  sustained  by  unreasonable 
delay  in  their  delivery.  The  grounds  upon  which  judgment  of 
nonsuit  was  rendered  do  not  appear  upon  the  record.  From  the 
defendant's  brief  we  gather  that  it  was  contended  that  the  delay 
was  not  in  excess  of  the  time  allowed  by  chapter  590,  p.  999,  of 
the  Laws  of  1903,  and  rule  10  of  the  Corporation  Commission, 
deducting  the  number  of  days  allowed  for  "intermediate  points," 
Sundays,  and  holidays.  The  act  of  1903  provides  that  the  carrier 
shall  not  omit  or  neglect  to  transport  any  goods  received  by  it 
and  billed  for  a  longer  time  than  4  days;  nor  allow  any  such 
goods  to  remain  at  any  intermediate  point  for  more  than  48  hours, 
unless  otherwise  provided  for  by  the  Corporation  Commission. 
For  a  violation  of  the  act  the  party  aggrieved  may  sue  for  a  pen- 
alty. It  is  to  be  noted  that  the  basis  of  this  action  is  the  all^fed 
breach  of  the  duty  imposed  by  the  common  law  upon  carriers  to 
safely  carry,  and,  within  a  reasonable  time,  deliver,  goods  ten- 
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dered  them  for  that  purpose.  For  failure  to  perform  this  duty 
the  person  injured  has  a  cause  of  action  in  which  he  may  recover 
such  damages  as  he  sustained  within  the  reasonable  contempla- 
tion of  the  parties  to  the  contract.  To  this  common-law  duty  the 
Legislature  added  a  statutory  duty,  fixing  for  that  purpose  a  defi- 
nite time  within  which  such  duty  should  be  performed,  giving 
to  the  person  injured  an  action  for  a  fixed  penalty.  "The  act  does 
not  supersede  or  alter  the  duty  of  the  company  at  common  law. 
The  penalty  in  the  case  provided  for  is  superadded.  The  act 
merely  enforces  an  admitted  duty."  Branch  v.  Railroad,  77  N. 
C.  347.  Neither  the  construction  of  the  act  of  1903  nor  the  rule 
made  by  the  Corporation  Commission  are  before  us  for  construc- 
tion. What  is  meant  by  the  words  "intermediate  points'*  is  not 
very  clear.  It  would  work  a  singular  result  if  they  should  be  so 
construed  that  an  act  intended  to  enforce  "an  admitted  duty"  and 
expedite  shipment  of  freight  should  give  to  a  common  carrier  the 
right  to  consume  14  days  in  carrying  household,  goods  which  it 
was  requested  "to  ship  by  first  train,"  a  distance  of  277  miles,  with 
only  one  terminal  point  requiring  change.  We  should  be  slow  to 
hold  that  because  the  statute  prohibits  the  carrier  from  holding 
the  goods  more  than  48  hours  at  "any  intermediate  point"  it  could, 
without  any  suggestion  that  there  was  any  necessity  for  detain- 
ing it  at  all,  hold  it  for  the  extreme  limit  at  each  of  such  points, 
or  that  in  these  days  of  rapid  transit  the  carrier  could  be  said  to 
discharge  its  duty  by  consuming  14  days,  deducting  two  Sundays 
and  a  holiday,  to  carry  goods  from  Charlotte  to  Newbem,  in  this 
state.  The  plaintiff's  right  to  maintain  the  action  is  clear.  The 
plaintiff  did  not  introduce  any  bill  of  lading;  therefore  the  con- 
tract of  carriage  is  dependent  upon  the  construction  given  to  his 
testimony.  He  says :  "I  had  my  furniture  carefully  packed,  and 
had  it  delivered  to  the  defendant's  depot  at  Charlotte,  N.  C,  for 
shipment  on  the  16th  day  of  February,  1904.  I  was  along  at  the 
time  of  delivery.  I  received  a  bill  of  lading.  I  told  agent  that 
the  goods  consisted  of  my  household  and  kitchen  furniture  and 
clothing  of  my  entire  family,  and  that  I  would  like  for  him  to  ship 
by  first  train.  The  Coast  Line  Railroad  delivered  the  goods  to  me 
in  Newbern.  When  I  delivered  my  freight,  the  agent»  before  he 
would  receive  the  shipment,  demanded  and  required  me  to  pre- 
pay the  charges  on  them,  which  I  did."  The  goods  could  have 
arrived  from  Charlotte  to  Newbern  in  three  days,  if  shipped. 
The  defendant  admits  the  receipt  of  goods  at  Charlotte,  N.  C, 
to  be  shipped  to  him  at  Newbem.  It  does  not  admit  the  quantity 
or  value. 

The  questions  presented  by  the  testimony  are :  What  was  the 
contract  between  plaintiflF  and  defendant?  What  duty  was  as- 
sumed by  defendant,  and  upon  whom  does  the  burden  of  proof 
rest  to  show  the  breach  thereof?  The  motion  for  nonsuit  admits 
that  the  goods  were  delivered  to  and  received  bv  the  defendant 
company  at  Charlotte  on  February  16,  1904.  for  shipment  to 
Newbern;  that  they  were  delivered  to  plaintiff  by  the  Atlantic 
Coast  Line  Railroad  at  Newbern  on  March  3,  1904,  in  a  damaged 
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condition ;  that  Wilmington  is  the  terminus  of  defendant  road, 
and  that  the  Atlantic  Coast  Line  Railroad  is  the  connecting  line 
from  Wilmington  to  Newbern ;  that  the  goods  could  have  arrived 
from  Charlotte  to  Newbern-  in  three  days  if  shipped.  No  bill  of 
lading  or  other  writing  was  introduced  by  either  party.  We  are 
called  upon  to  decide  the  questions  presented  by  invoking  the 
principles  of  the  common  law  respecting  the  relative  rights  and 
duties  of  the  parties.  If  we  were  permitted  to  be  guided  by  the 
law  as  declared  in  Muschamp  v.  Railway  Co.,  8  Mees.  &  W.  421, 
we  should  find  no  difficulty  in  holding  that  upon  the  facts  testified 
to  by  the  plaintiflF  the  defendant  contracted  to  carry  the  goods 
from  Charlotte  to  Newbern,  and  was  liable  for  any  unreasonable 
delay  in  doing  so,  and  any  damage  to  the  goods,  whether  such 
delay  or  damage  occurred  while  in  its  possession  or  in  the  posses- 
sion of  the  Atlantic  Coast  Line  Railroad  Company.  This  is  the 
settled  English  rule,  and  has  been  adopted  by  many  courts  in  this 
country.  It  must  be  conceded,  however,  that  a  majority  of  the 
American  courts,  including  the  Supreme  Court  of  the  United 
States,  have  not  followed  Muschamp's  Case.  Hutchinson  on 
Carriers,  §  149 ;  6  Cyc.  479.  The  doctrine  known  as  the  "Amer- 
ican rule"  is  thus  stated:  "In  the  absence  of  any  other  contract 
than  such  as  is  generally  to  be  implied  from  the  acceptance  of  the 
goods  for  carriage,  the  obligation  of  the  carrier  extends  only  to 
the  transportation  to  the  end  of  its  route,  and  a  delivery  then  to 
the  next  succeeding  carrier  to  further  or  complete  the  transporta- 
tion. In  order  to  be  bound  further,  there  must  be  a  positive 
agreement,  either  express  or  implied,  extending  the  liability.'^ 
Hutchinson  on  Carriers,  §  149.  Among  the  cases  cited  to  sus- 
tain the  text  are  Phillips  v.  Railroad,  78  N.  C.  294;  Knott  r. 
Railroad,  98  N.  C.  73,  3  S.  E.  735,  2  Am.  St.  Rep.  321.  The 
question  has  received  the  most  careful  consideration  by  many 
of  the  ablest  courts  in  this  country.  The  cases  discussing  and 
holding  the  several  views  will  be  found  collected  in  Hutchinson 
on  Carriers,  note  to  sections  148,  149;  also  in  6  Cyc.  479,  480. 
Phillips  V.  Railroad;  supra,  has  been  frequently  cited  with  ap- 
proval by  this  court;  and,  while  several  of  the  cases  may  be 
distinguished  from  the  one  before  us,  we  are  not  disposed  to 
disturb  the  conclusion  reached  in  that  case.  Phifer  v.  Railroad, 
89  N.  C.  311,  45  Am.  Rep.  687;  Weinberg  v.  Railroad.  91 
N.  C.  33. 

Smith,  C.  J.,  lays  down  the  proposition  which  he  regards 
as  established  in  respect  to  the  liability  of  carriers  for  g^oods 
shipped  beyond  their  lines.  He  concludes  as  follows:  "\Vhere 
no  association  exists,  and  no  special  contract  is  made,  and  goods 
are  delivered  to  a  road  for  transportation  over  it  though  marked 
to  a  place  beyond  its  terminus,  the  carrier  discharges  its  duty  by 
safely  conveying  over  its  own  road,  and  then  delivering  to  the 
next  connecting  road  in  the  direct  and  usual  line  of  common 
carriers  towards  the  point  of  ultimate  destination."  Phillips  v. 
Railroad  Co.,  supra ;  Lindley  v.  Railroad,  88  N.  C.  547,  Accept- 
ing this  as  the  correct  construction  of  the  contract,  the  defendant 
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road  assumes  the  duty  of  safely  carrying,  within  a  reasonable 
time,  the  plaintiff's  goods  to  the  end  of  its  line,  and  delivering 
them  in  like  condition  to  the  connecting  carrier.  Plaintiff  con- 
tends that,  having  shown  the  deHvery  of  the  goods  in  good 
condition,  the  delay  in  the  shipment,  and  the  damaged  condition 
in  which  they  were  delivered  to  him  at  Xewbem,  he  established 
a  prima  facie  case,  and  casts  upon  defendant  the  duty  of  showing 
that  such  delay  and  damage  did  not  occur  while  the  goods  were 
in  its  possession.  It  must  be  conceded  that  the  question  thus 
presented  is  not  free  from  difficulty.  The  defendant  insists  that, 
the  plaintiff  having  alleged  a  breach  of  duty,  it  is  incumbent 
on  him  to  establish  it;  and  that,  the  goods  having  been  received 
by  it  in  good  condition,  there  is  a  presumption  that  such  condition 
continued,  and  that  it  discharged  its  duty,  which  prevails  until 
rebutted  by  testimony  on  the  part  of  the  plaintiff.  The  plaintiff 
invoked  the  well-established  principle  that  a  party  is  not  bound 
to  prove  a  negative,  nor  a  fact  peculiarly  within  the  knowledge 
of  the  opposite  part.  The  rule  is  thus  stated  in  1  Elliott  on 
Evidence,  141 :  "As  a  rule,  it  is  only  where  the  fact  negatived  is 
peculiarly  within  the  knowledge  of  the  adversary  that  the  burden 
is  in  any  sense  shifted  to  the  latter ;  and  even  then  it  is  the  burden 
of  going  forward,  rather  than  the  burden  of  ultimately  establish- 
ing the  case.  The  fact  that  the  party  having  peculiar  knowledge 
of  the  matter  fails  to  bring  it  forward,  may  raise  a  presumption 
or  justify  an  inference  in  favor  of  his  adversary's  claim,  and  thus 
to  shift  the  burden  of  proceeding  in  order  to  win ;  but  the  burden 
of  establishing  the  issue  is  not  shifted,  nor  is  it  ordinarily  deter- 
mined in  the  first  instance  by  the  mere  fact  that  a 
negative  is  involved,  or  that  some  fact  is  peculiarly  within 
the  knowledge  of  the  adverse  partv."  The  principle  is  stated  bv 
Mr.  Justice  Brown  in  U.  S.  v,  Denver  R.  Co.,  191  U.  S.  84, 
24  Sup.  Ct.  33,  48  X.  Ed.  106,  thus:  "When  a  negative  is 
averred  in  the  pleading,  or  the  plaintiff's  case  depends  on  the 
establishment  of  a  negative,  and  the  means  of  proving  the  fact 
are  equally  within  the  control  of  each  party,  then  the  burden 
of  proof  is  upon  the  party  averring  the  negative ;  but  when  the 
opposite  party  must,  itrom  the  nature  of  the  case,  himself  be  in 
possession  of  full  and  plenary  proof  to  disprove  the  negative  aver- 
ment, and  the  other  party  is  not  in  possession  of  such  proof,  then 
it  is  manifestly  just  and  reasonable  that  the  party  who  is  in 
possession  of  the  proof  should  be  required  to  adduce  it ;  but  upon 
his  failure  to  do  so  we  must  presume  it  did  not  exist,  which  of 
itself  establishes  a  negative."  He  further  says:  "This  burden, 
however,  which  was  simply  to  meet  the  prima  facie  case  of  the 
government,  must  not  be  confounded  with  the  preponderance  of 
evidence,  the  establishment  of  which  usually  rests  upon  the 
plaintiff."  The  exact  question  was  considered  bv  the  Supreme 
Court  of  Vermont  in  Britnall  zk  Railroad,  32  Vt.  665  :  Poland,  J., 
saying :  "The  argument  is  that  showing  the  box  did  not  arrive  at 
Boston,  the  end  of  the  route,  but  was  lost,  does  not  prove  or  tend 
to  prove  the  defendants  did  not  deliver  it  to  the  next  carrier, 
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because  it  might  have  been  lost  between  Castleton  and  Boston- 
It  must  be  admitted  that  it  is  very  inconclusive  proof  of  the  fact, 
but  still  we  think  it  has  some  tendency  to  establish  it.     The  box 
is  proved  to  be  in  the  hands  of  the  defendants.     There  is  no 
evidence  that  anybody  else  ever  had  it,  or  that  it  was  ever  in  the 
possession  of  any  other  carrier  in  the  line.     The  usual  and  or- 
dinary course  of  things — what  is  always  expected,  and  what 
generally  proves  true — is  that  goods  forwarded  upon  such  a  line 
arrive  at  their  destination,  and  therefore  the  fact  that  goods  do 
not  arrive  at  one  end  of  the  line  is  some  evidence  thev  were  not 
sent  from  the  other.     *     ♦     *     But  we  place  it  upon  the  ground 
mainly  that  this  was  really  all  the  proof  the  nature  of  the  case 
permitted  to  the  plaintiff,  and  that  proof  of  a  delivery  by  the 
defendants    to   the    next  road  was  a  matter  that  was  peculiarly 
within  the  power  of  the  defendants,  and  not  at  all  in  the  power  of 
the  plaintiff,  unless  the  defendants  and  the  connecting  roads  pre- 
served evidence  of  the  transfers  of  all  freight  from  one  road  to 
another."     "And  on  proof  that  any  carrier  on  the  route  received 
the  goods  in  good  condition  the  burden  of  proof  rests  upon  such 
carrier  to  show  delivery  in  the  same  condition  to  the  next  carrier, 
or  to  the  consignee,  it  being  peculiarly  and  almost  solely  within 
its  power  to  make  such  proof."     3  Wood  on  Railroads,   1926; 
Railroad  Co.  v,  Tupelo  Co.,  67  Miss.  35,  7  South.  279,  19  Am. 
St.  Rep.  262 ;  Railroad  v.  Emrich,  24  111.  App.  245.     In  Britnall's 
Case,  the  goods  having  been  lost,  the  question  arose  upon  which 
of  the  several  connecting  roads  the  loss  occurred.     We  can  see 
no  reason  why  the  same  rule  adopted  in  that  case  should  not 
apply  where  the  delivery  is  delayed  or  the  goods  damaged.   The 
reason  of  the  law  is  the  same  in  both  cases,  the  knowledge  or  in- 
formation in  respect  to  the  time  and  place  of  loss,  injury,  or 
delay,  being  peculiarlv  within  the  knowledge  of  the  defendant. 
1  Greenleaf,  Ev.  §  79.     This  court  has  applied  the  principle  in 
prosecutions  for  sale  of  liquor  without  license  (State  v.  Morrison, 
14  N.  C.  299 ;  State  v.  Emery,  98  N.  C.  768,  3  S.  E.  810) ;  to 
indictments  for  entering  upon  land  without  a  license  (State  v. 
Glenn,  118  N.  C.  1194,  23  S.  E.  1004).     The  principle  is  also 
illustrated  in   Ellis  v.   Railroad,  24  N.   C.    138.     This   was  an 
action  for  damages  sustained  by  burning  the  plaintiff's  fence.     It 
w^as  shown  that  the  fence  was  burned  by  the  defendant's  engine. 
It  introduced  no  evidence  to  show  what  care  was  used  to  prevent 
the  injury,  and  Gaston,  J.,  for  the  court,  held  that  the  prima  facie 
case  of  negligence  entitled  the  plaintiff  to  recover,  unless  re- 
butted by  evidence  of  the  exercise  of  care.     Ay  cock  v.  Railroad, 
89  N.   C.   321.     In  Lindley  v.   Railroad,   supra.   Smith,   C.  J., 
said :   "The  obligation  resting  on  each  attaches  as  the  goods  pass 
into  its  custodv,  and  ceases  onlv  when  safelv  carried  and  deliv- 
ered  to  its  successor."     This  case  comes  clearly  within  the  rule 
which  throws  upon  the  defendant  the  burden  of  showing,  or  at 
least  introducing  evidence  tending  to  show,  that  it  has  discharged 
its  duty.     The  goods  are  placed  in  the  defendant's  care  and  con- 
trol, put  into  its  car,  carried  over  its  road,  and  delivered  to  its 
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agent  at  Wilmington.  The  plaintiff  could  not  accompany  them 
on  the  route,  nor  is  it  possible  for  him  to  show,  save  by  the  agents 
and  the  books  of  the  defendant,  the  time  of  delivery,  or  their 
condition  when  delivered,  to  the  Atlantic  Coast  Line.  It  is  said 
that  he  should  seek  for  his  evidence  from  the  latter  road.  The 
same  difficulty  confronts  him.  He  would  find  it  a  difficult  un- 
dertaking to  show  the  fact.  He  would  rtot  know  which  of  its 
agents  to  summon,  or  what  papers,  books,  or  records  they  should 
bring.  On  the  contrary,  it  is  not  unreasonable  to  assume  that 
when  the  goods  were  delivered  to  the  Coast  Line  the  defendant 
took  a  receipt  for  them,  showing  date  and  condition  of  the 
goods,  and  that  this  is  in  its  possession.  We  can  see  no  reason 
why  it  should  not  be  required  to  repel  the  prima  facie  case,  as 
was  the  trespasser  or  retailer  who  relies  upon  a  license.  In 
Burwell  v.  Railroad,  94  N.  C.  451,  Merrimon,  J.,  says:  "The 
receipt  and  manifest  were  evidence  going  to  prove  a  prima  facie 
liabilitv  against  it  (the  defendant),  but  were  not  conclusive." 
In  Mitchell  r.  Railroad,  124  N.  C.  236,  32  S.  E.  671,  44  L.  R.  A. 
515.  the  principle  is  applied  in  an  able  and  exhaustive  opinion 
by  Mr.  Justice  Douglas.  It  is  true  that  he  was  discussing  the 
question  in  respect  to  the  burden  of  proof  as  applied  to  the  last 
carrier,  but  w^e  can  see  no  reason  whv  the  same  rule  does  not 
apply  when  the  first  or  contracting  carrier  is.  sued.  In  both  cases 
the  plaintiff's  cause  of  action  is  based  upon  the  assumption  of 
a  duty  and  the  breach  thereof.  The  same  reason  which  requires 
the  last  carrier  to  show  performance  of  the  duty  applies  with 
equal  force  to  the  first — ^that  the  sources  or  means  of  proving  the 
exculpating  facts  are  peculiarly  within  its  knowledge,  and  not 
otherwise  open  to  the  plaintiff.  It  would  be  a  difficult,  if  not  a 
vain,  undertaking  on  the  part  of  the  plaintiff  to  locate  the  time 
and  place  at  which  his  goods  were  injured,  or  their  delay  of  14 
days  occurred.  Ever>'  reason  which  justifies  the  rule  as  to  the 
first  carrier  applies  with  equal  force  to  the  other.  It  assumed 
the  duty  of  safely,  and  within  a  reasonable  time,  conveying  the 
goods  to  Wilmington,  and  delivering  them  to  the  Coast  Line. 
For  some  reason,  and  by  some  one's  default,  unknown  to  the 
plaintiff,  the  goods  were  delayed  many  days,  while  he,  with  his 
family  of  wife  and  children,  were  at  Newbern  without  furniture 
or  clothing.  The  time,  place,  and  cause  of  delay  are  known  to 
the  defendant,  or  at  least,  if  not  occurring  while  in  its  control,  the 
proof  thereof  is  in  its  possession.  It  cannot  be  that  it  may 
admit  the  facts  testified  to  by  the  plaintiff  and  withhold  the 
facts  in  its  own  possession.  To  permit  this  tiie  law  would 
"keep  the  promise  to  the  ear  and  break  it  to  the  heart."  If  we 
felt  ourselves  impelled  to  sustain  the  defendant's  contention  in 
this  respect,  we  should  not  hesitate  to  return  to  the  doctrine  of  the 
English  courts,  and  simplify  the  matter  bv  holding — as  we  think 
there  would  be  good  reason  for  doing — that  the  contract,  in  the 
absence  of  any  stipulation  to  the  contrary,  was  one  of  carriage 
for  the  entire  route.  When  this  court  adopted  the  view  main- 
tained by  the  defendant  in  Phillips*  Case,  supra,  which  permitted 
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the  first  carrier  to  deliver  the  goods  to  the  connecting  carrier, 
and  relieve  itself  of  further  liability,  we  feel  quite  sure  that 
it  did  not  contemplate  that  the  first  or  contracting  road,  as  in  this 
case,  receiving  the  entire  cost  of  transportation,  could  compel 
the  shipper  to  cast  about  in  the  dark,  seeking  for  some  one  to 
sue,  when  his  goods  were  unreasonably  delayed,  and  delivered  in 
a  damaged  condition.  Chapter  46,  p.  95,  Laws  1897,  has  no 
application  to  this  case.  In  the  absence  of  any  bill  of  lading 
limiting  liability,  the  defendant  was  an  insurer  of  the  goods, 
and  hence  liable  for  the  damage,  if  it  occurred  on  its  line.  We 
fail  to  see  that  the  act  works  any  change  in  the  law.  It  is 
uniformly  held  by  the  courts  that,  when  it  is  shown  that  goods 
delivered  for  shipment  are  shown  to  have  been  injured  while  in 
the  possession  of  the  defendant  carrier,  the  law  raises  a  presump- 
tion that  such  injury  was  caused  by  the  negligence  of  the  defend- 
ant. The  question  here  is  as  to  the  mode  of  proof  that  the  goods 
were  delayed  or  injured  while  in  the  defendant's  possession.  His 
honor  should  have  permitted  the  defendant  to  show,  if  he  could, 
the  damage,  etc. ;  and  in  the  absence  of  any  testimony  by  de- 
fendant he  should  have  instructed  the  jur>'  that  they  would  be 
justified  in  finding  that  such  delay  and  injury  occurred  while  the 
goods  were  in  the  defendant's  possession. 

We  forbear  to  discuss  the  exceptions  to  the  exclusion  of  other 
testimony.  We  simply  hold  that  there  was  error  in  excluding 
the  proposed  testimony  in  regard  to  the  condition  of  the  goods 
when  delivered  to  the  defendant  at  Charlotte  and  when  delivered 
to  the  plaintiff  at  Newbern,  and  in  directing  judgment  of  nonsuit. 

Error. 
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(Supreme  Court  of  Kansas,  March  11,  1905.) 

[80  Pac.  Rep.  31.] 

Who  Are  Passengers — Degree  of  Care — Safe  Approach  to  Train.— 

When  a  person  enters  a  railroad  station  and  purchases  a  ticket,  in- 
tending to  take  a  passenger  train  soon  to  arrive,  he  acquires  the 
status  of  a  passenger;  and  it  becomes  the  duty  of  the  railroad  com- 
pany to  exercise  reasonable  care  to  provide  him  a  safe  approach  to 
the  train,  and  reasonable  time  and  opportunity  to  get  on  board. 

Injury  to  Passenger — Negligence — Access  to  Train,* — ^The  running 
of  a  freight  train  between  a  station  and  a  passenger  train,  thus  block- 
ing the  access  of  passengers  to  the  passenger  train  during  the  time  it 
stopped  at  the  station,  is  negligence  as  to  awaiting  passengers  who 
suffer  injury  by  reason  of  insufficient  opportunity  to  get  on  board. 

*As  to  who  are,  and  are  not,  passengers,  see  foot-notes  appended  to 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Bynum  (Ala.),  13  R.  R.  R 
683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  foot-notes  appended  to  Rowdm 
V.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  672;  McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.),  13  R.  R.  R.  647, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  Foster  v.  Seattle  Elec.  Co.  (Wash.), 
13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  Hudson  v.  Lynn 
&  B.  R.  Co.  (Mass.),  13  R.  R.  R.  622,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
622. 
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Same — Contributory  Negligencc.t — An  attempt  of  a  passenger  to 
board  a  moving  train,  although  attended  with  some  danger,  is  not, 
under  all  circumstances,  contributory  negligence. 

Same — Same.f — If  the  speed  of  the  train  and  the  difficulties  in  the 
way  of  boarding  it  are  ,so  obviously  dangerous  that  a  person  of  ordi- 
nary prudence  would  not  attempt  to  get  on  the  train,  a  passenger  who 
makes  the  attempt  and  is  injured  is  guilty  of  such  contributory  negli- 
gence as  will  bar  a  recovery. 

Same — Same — Boarding  Moving  Train.t — In  this  case  an  injured 
passenger,  a  strong,  able-bodied  man,  accustomed  to  getting  on  and 
off  cars,  attempted  to  board  a  train  moving  at  the  rate  of  about  four 
miles  an  hour,  which  he  was  waiting  to  take,  but  which  he  had  not 
been  afforded  a  reasonable  opportunity  to  get  on  while  it  was  at  rest. 
The  day  was  clear,  and  .the  ground  where  he  made  the  attempt  was 
smooth.  Held,  that  it  cannot  be  said,  as  a  matter  of  law,  that  the  at- 
tempt was  so  obviously  dangerous  as  to  constitute  contributory  negli- 
gence, and  that  whether  it  was  such  negligence  was  a  proper  question 
to  leave  to  the  jury. 

Evidence — Speed  of  Train.} — ^The  speed  of  a  train  may  be  shown  by 
an  ordinary  witness  who  has  given  some  attention  to  the  running  of 
trains,  and  has  a  knowledge  of  time  and  distance.  The  inexperience 
of  a  witness  in  timing  the  speed  of  trains,  and  the  fact  that  he  has 
given  little  attention  to  the  matter,  go  to' the  weight  rather  than  to 
the  admissibility  of  his  testimony. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County;  Dennis  Madden, 
Judge. 

Action  by  James  M.  Holloway  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

A.  A.  Hurd,  O.  J.  Wood,  and  Lambert  &  Hiiggins,  for  plaintiff 
in  error. 

Kellogg  &  Madden,  Frank  P,  Walsh,  and  JS.  R,  Morrison,  for 
defendant  in  error. 

As  to  the  degree  of  care  due  from  a  carrier  of  passengers,  see  foot- 
notes appended  to  Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  13  R.  R.  R. 
€88,  .36  Am.  &  Eng.  R.  Cas.,  N.  S.,  688;  Birmingham  Ry.,  Light  & 
Power  Co.  v.  Bynum  (Ala.),  13  R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  683;  Foster  v.  Seattle  Electric  Co.  (Wash.),  13  R.  R.  R.  640,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  Magrane  v,  St.  Louis  &  S.  Ry.  Co. 
(Mo.),  13  R.  R.  R.  1,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  1;  Johnson  v. 
Seattle  Elec.  Co.  (Wash.),  12  R.  R.  R.  786,  35  Am.  &  Eng.  R.  Cas.,  N. 
S.,  786;  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R.  753,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  Fitch  v.  Mason  City  &  C.  L.  Traction 
Co.  (Iowa),  12  R.  R.  R.  451,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451;  Howell 
V,  Lansing  City  Electric  Ry.  Co.  (Mich.),  12  R.  R.  R.  61,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  61. 

As  to  the  care  required  in  taking  on  passengers,  see  foot-notes  ap- 
pended to  Foster  v.  Seattle  Elec.  Co.  (Wash.),  13  R.  R.  R.  640.  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  foot-note  appended  to  Sharp  v.  New 
Orleans  City  R.  Co.  (La.),  11  R.  R.  R.  668,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,  668. 

tSee  foot-notes  appended  to  Foster  v.  Seattle  Elec.  Co.  (Wash.),  13 
R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  foot-notes  appended 
to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13  R.  R.  R.  295,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  295. 

JSee  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Briggs  (Va.), 
13  R.  R.  R.  201,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  201. 
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Johnston,  C.  J.  James  M.  Holloway  sued  to  recover  damag^es 
for  injuries  sustained  while  attempting  to  board  a  train  of  the 
Atchison,  Topeka  &  Sante  Fe  Railway  Company  at  Strong  City. 
He  purchased  a  ticket,  and  waited  the  arrival  of  a  passenger 
train  upon  which  he  intended  to  take  passage ;  but  about  the  time 
the  passenger  train  was  expected  a  freight  train  pulled  in  on  the 
track  next  to  the  station,  and,  while  it  was  passing,  the  passenger 
train  arrived  on  a  track  beyond  the  one  occupied  by  the  freight 
train.  The  passenger  train  only  stopped  a  brief  time,  and,  when 
the  freight  train  had  passed  the  station,  the  passenger  train  was 
moving  out.  Holloway  ran  around  the  end  of  the  freight  train, 
and  undertook  to  board  the  slowly  moving  passenger  train:  but 
his  fdot  "slipped  into  an  opening  in  the  back  of  the  step  of  the 
car,  he  lost  his  balance,  and  was  thrown  under  the  wheels  of  the 
car  and  badly  hurt.  The  negligence  alleged  against  the  railroad 
company  was  that  it  did  not  provide  safe  means  of  access  to  the 
train,  nor  sufficient  time  and  opportunity  for  him  to  board  it. 
The  running  of  the  freight  train  between  the  waiting  room  in 
which  Holloway  was  seated  and  the  passenger  train,  thus  con- 
cealing that  train  and  blocking  the  approach  to  it,  the  failure  to 
stop  the  passenger  train  a  sufficient  time  to  permit  passengers 
to  board  it,  the  omission  to  give  notice  of  its  arrival,  and  the 
leaving  of  an  unprotected  opening  in  the  steps  of  the  car,  are 
mentioned  as  specific  grounds  of  negligence.  As  a  consequence 
of  the  railroad  company's  negligence,  it  is  alleged  that  Holloway 
was  thrown  down,  dragged  over  a  hundred  feet,  his  arm  crushed 
so  that  amputation  became  necessary,  and  his  right  foot  and 
ankle  were  permanently  crippled.  The  answer  of  the  railroad 
company  was  that  the  injuries  were  in  no  ixianner  the  result 
of  its  negligence,  but  were  in  fact  caused  by  his  own  want  of 
care  in  getting  upon  a  train  while  it  was  in  motion.  The  verdict 
of  the  jury  and  the  answers  to  special  questions  were  in  favor 
of  Holloway. 

The  principal  contention  is  that  Holloway's  evidence  showed 
that  the  negligence  of  the  railroad  company  was  not  the  proxi- 
mate cause  of  the  injuries,  but  that  they  were  due  to  the  con- 
cributory  negligence  of  himself,  and  that  therefore  the  demurrer 
to  his  evidence  should  have  been  sustained.  The  evidence  offered 
in  his  behalf  tended  to  show  that  he  was  56  years  old,  in  good 
health,  strong  and  able-bodied,  was  engaged  in  traveling  for  a 
mercantile  company,  and  had  had  much  experience  in  boardincr 
and  alicfhting  from  trains ;  that  after  buying  his  ticket  he  seated 
himself  at  a  window  of  the  waiting  room  to  watch  for  the  comin.«r 
train ;  that  while  there  a  freight  train  came  through  on  the  track 
next  to  the  depot ;  and  that,  when  his  attention  was  called  to  the 
fact  that  the  passenger  train  was  in,  he  hurried  around  the  back 
of  the  freight  train,  and  when  he  reached  the  passenger  train  it 
was  moving.  He  had  two  grips  with  him,  which  he  threw  upon 
the  platform  between  the  baggage  and  combination  car,  one  of 
which  remained  there,  and  the  other  fell  back.  He  picked  iip 
the  light  grip  and  undertook  to  board  the  train;  catching  the 
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hand  rail  on  the  end  of  the  following  coach.  He  undertook  to 
step  on  the  train  when  it  was  running  about  four  miles  an  hour, 
but  his  foot  slipped  into  the  opening  in  the  step,  his  hand  was 
jarred  loose,  and  he  fell  under  the  car  and  suffered  the  injuries 
which  have  been  mentioned.  His  plight  was  seen  by  the  con- 
ductor of  the  train,  who  pulled  the  cord  and  stopped  the  train, 
but  not  until  Holloway  had  been  dragged  about  100  feet.  Ac- 
cording to  the  testimony,  the  stop  made  by  the  passenger  train 
was  very  short — placed  by  some  witnesses  at  from  30  to  60 
seconds — and  the  conductor  himself  fixed  the  lengtl)  of  time  from 

30  to  45  seconds.  It  appears  that  several  passengers 
who  intended  to  board  that  train  were  unable  to  do  so  before 
the  second  stop  which  was  made  because  of  the  injury  to 
Holloway.  He  undertook  to  get  on  the  train  after  it  had  started, 
but  he  said  it  was  moving  slowly,  and  that  he  had  frequently 
boarded  cars  which  were  moving  much  more  rapidly.  Measur- 
ing the  testimony  by  the  rule  applicable  under  a  demurrer  to 
evidence,  we  think  it  was  sufficient  to  carry  the  case  to  the  jury 
on  the  alleged  negligence  of  the  railroad  company,  as  well  as  on 
the  contributory  negligence  of  Hollo wa v.     Brown  v.  Railway  Co., 

31  Kan.  1,  1  Pac.  605:  Wolf  v.  Washer,  32  Kan.  533,  4  Pac. 
1036;  Christie  v.  Barnes,  33  Kan.  317,  6  Pac.  599;  Railroad  Co. 
t'.  Cravens,  43  Kan.  650,  23  Pac.  1044. 

When  Holloway  entered  the  station  and  purchased  a  ticket  with 
the  intention  of  taking  the  coming  train,  he  acquired  the  status 
of  a  passenger,  and  was  entitled  to  protection  as  such.  It  was 
the  duty  of  the  company  to  exercise  reasonable  care  to  provide 
him  a  safe  approach  to  the  passenger  train,  a  reasonable  oppor- 
tunity to  get  on  board,  and  a  reasonable  time  to  do  so.  The 
running  of  a  freight  train  between  the  waiting  room  of  the  station 
and  the  passenger  train,  thus  blocking  the  passage  to  the  pas- 
senger train  during  the  entire  time  it  stopped  at  the  station,  was 
manifest  negligence.  If.  for  any  reason,  the  passing  of  the 
freight  train  on  the  track  next  to  the  station  was  a  necessity, 
the  passenger  train  should  have  been  held  a  sufficient  time  after 
the  way  had  been  cleared  to  afTord  passengers  an  opportunity 
to  get  on  board.  The  freight  train,  however,  blocked  access 
to  the  passenger  train  during  the  short  time  that  the  latter 
stopped  at  the  station.  It  is  the  duty  of  a  passenger  to  be  rea- 
sonably alert  and  prompt  in  boarding  a  train,  but,  considering 
that  the  freight  train  concealed  the  coming  passenger  train,  and 
blocked  the  passage  from  the  station  to  it,  we  cannot  say  that 
Holloway  was  not  reasonably  prompt  and  diligent  in  his  efforts  to 
get  on  board  the  cars.  The  stop  of  the  passenger  train  was  very 
brief,  and  altogether  too  much  so,  considering  the  surrounding 
circumstances.  Terr}'  v,  Jewett,  78  N.  Y.  338,  involved  the  act 
of  running  a  freight  train  in  front  of  a  passenger  train,  cutting 
off  the  passage  of  those  who  were  seeking  to  board  it.  The 
freight  train,  which  was  passing  at  the  rate  of  six  to  eight  miles 
an  hour,  struck  and  killed  a  person  who  was  endeavoring  to 
get  on  the  passenger  train.      It  was  held  that  the  act  of  running 
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the  freight  train  in  front  of  the  other  was  an  act  of  culpable 
negligence.  In  the  course  of  the  decision  it  was  remarked  that: 
**It  may  be  assumed  that  a  railroad  corporation,  in  tlie  exercise 
of  ordinary  care,  so  regulates  the  running  of  its  trains  that  the 
road  is  free  from  interruption  or  obstruction  where  passenger 
trains  stop  at  a  station  to  receive  and  deliver  passengere.  Any 
other  system  would  be  dangerous  to  human  life,  and  impose 
great  risks  upon  those  who  might  have  occasion  to  travel  on  the 
railroad."  In  the  same  case  it  is  said  that  the  ringing  of  the  bell 
or  the  sounding  of  the  whistle  is  no  answer  to  the  charge  of 
negligence,  as  those  signals  are  not  intended  as  a  notice  to 
passengers  seeking  to  get  on  a  train  at  a  station,  and  are  not 
likely  to  be  noticed  in  the  confusion  of  two  trains  passing  each 
other  under  the  circumstances.  The  court  added  that:  "It  cer- 
tainly was  quite  an  unusual  course,  and  a  palpable  disregard  of 
the  rules  which  require  reasonable  care  and  diligence,  to  run  a 
freight  train  so  as  to  interfere  with  passengers  w-ho  were  on 
their  way  to  the  cars."  The  halting  of  the  train  at  the  station 
was  in  a  way  an  invitation  to  passengers  to  board  it.  The} 
naturally  would  assume  that  a  reasonable  opportunity  would  be 
given  them  to  get  on  board  the  cars,  and,  since  that  was  not 
given,  and  the  train  moved  out  before  they  had  time  to  board 
it,  the  company  had  a  right  to  anticipate  that  some  of  the  waiting 
passengers  would  attempt  to  get  on  the  moving  train  if  it  ap- 
peared that  it  could  be  done  without  danger.  There  is  reason, 
therefore,  to  say  that  the  company  should  have  foreseen  that  an 
injury  would  likely  result  from  its  negligence  in  blocking  access 
to  the  cars,  and  its  failure  to  give  a  reasonable  opportunity  to 
passengers  to  board  it.  Whether  its  negligence  was  the  proxi- 
mate cause  of  the  injury  was  at  least  a  fair  question  for  the 
determination  of  the  jury. 

There  remains  the  question  whether  HoUoway's  act  in  attempt- 
ing to  board  the  moving  train  was  negligence  which  precludes 
a  recovery.  It  is  insisted  that  we  should  determine,  as  a  matter 
of  law,  that  his  attempt  was  contributory  negligence.  He  could 
see  that  the  boarding  of  the  train  while  moving  was  attended 
with  some  danger.  The  "boarding  or  alighting  from  a  moving 
car  is  not,  under  all  circumstances,  contributory  negligence. 
Railway  Co.  i\  McCandliss,  AdmV,  33  Kan.  367,^  6  Pac.  587; 
Railway  Co.  z\  Sanford,  45  Kan.  372,  25  Pac.  891,  11  L.  R.  A. 
432:  Railway  Co.  v.  Hughes,  55  Kan.  491,  40  Pac.  919.  Jud?e 
Thompson,  in  treating  of  this  question,  said:  "It  cannot  be 
affirmed  that  a  person  is  guilty  of  contributory  negligence,  as 
matter  of  law,  from  the  mere  fact  that  he  attempts  to  board  a 
railroad  train  while  it  is  in  motion.  If  the  train  does  not  stop  at 
the  proper  stopping  place  for  a  sufficient  length  of  time  to  enable 
the  passenger  to  get  on  before  it  starts,  and  the  passenger,  thus 
coerced  by  the  negligence  of  the  company,  attempts  to  board  the 
train  while  it  is  slowly  moving,  and  is  injured  in  the  attempt, 
contributory  negligence  will  not  be  imputed  to  him,  but  he  will 
be  allowed  to  recover  damages."     3  Thompson  on  Negligence, 
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§  2995.     Johnson  v.  West  Chester  &  Philadelphia  Railroad  Co., 
70  Pa.  357,  was  an  action  to  recover  damages  for  the  injury  of 
one  who  was  trying  to  get  on  a  moving  train.     It  had  started  be- 
fore passengers  had  sufficient  time  to  get  on  board,  and  the 
plaintiff,  incumbered  with  a  valise  and  a  number  of  packages, 
missed  his  footing,  and  his  arm  was  crushed  by  the  wheels  of  the 
car.    It  was  insisted  that  it  should  have  been  declared,  as  a  matter 
of  law.  that  he  was  negligent.     The  court  remarked :    "The  fact 
appears  to  be  clear  that  a  reasonable  time  for  the  transfer  was 
not  given,  and  that  the  plaintiff,  with  all  his  effort  to  make  haste, 
was  unable  to  make  the  connection  in  consequence  of  this  want 
of  time.     Now,  though  the  train  was  distinctly  in  motion,  so 
that  a  bystander,  cool  and  unconcerned,    could    see    it    visibly 
ranning  on  the  track,  are  we  to  say,  as  a  matter  of  law,  binding 
on  the  jury,  that  a  passenger  having  a  right  to  go  on  the  train, 
and  seeing  himself  about  to  be  left  improperly  by  the  wayside,  is 
^iltv  of  culpable  legal  negligence  if  he  should  essay  to  reach 
his  destination,  no  matter  how  slow  the  motion  in  running  might 
be,  or  how  little  danger  was  apparent  to  him?     He  may  be 
^lilty  of  negligence,  iDut  of  this  the  jury  should  judge,  under 
the   circumstances."     In   6   Cyc.   644,    we   find   the    following: 
"Usually  it  is  said  that  the  question  as  to  whether,  under  the 
circumstances  of  the  case,  the  passenger  was  negligent  in  at- 
tempting to  get  on  board  a  moving  train,  is  one  of  fact,  and 
therefore  to  be  determined  by  the  jury,  unless  the  facts  are  so 
unequivocal  in  their  character  as  to  make  it  proper  for  the  court 
to  determine  the  question."     Was  the  attempt  of  Hollowav  one 
which  a  reasonably  prudent  man  would  have  undertaketn?     As 
the  authorities  cited  show,  it  is  a  question  to  be  determined  by 
the  surrounding   circumstances,   including  the   velocity   of   the 
train,  and  the  apparent  danger  from  boarding  it.     In  its  charge 
the  court  advised  the  jury  that  where  a  train  is  moving  at  such 
a  rate  of  speed,  or  where  the  place  of  the  passenger's  ascent  to 
the  car,   or  the   circumstances   connected   with  his   attempt  to 
board  it.  are  so  obviously  perilous  and  dangerous  that  a  person  of 
ordinar>'  prudence  would  not  attempt  to  get  on  the  train,  the  act 
of  the  person  injured  in  so  doing  is  such  contributory  negligence 
as  will  bar  all  recovery.     The  jury  were  also  instructed  that, 
where  the  company  was  negligent  in  the  premises,  the  act  of 
boarding  a  moving  train  is  not  to  be  regarded  as  an  act  of 
contributor\'  negligence  on  the  part  of  the  passenger,  unless  the 
flaneer  to  be  apprehended  by  such  attempt  is  apparent  to  the 
mind  of  a  reasonablv  prudent  and  careful  man.     In  other  por- 
tions of  the  charge  they  were  advised  that  if,  by  the  exercise  of 
ordinary   care  and  prudence,   Holloway   could   have   seen   that 
the  train  was  in  motion,  and  that  he  could  not  with  reasonable 
safety  ^€t  upon  the  step,  he  should  have  desisted  from  the  at- 
tempt and  waited  for  the  next  train.     The  circumstances  sur- 
rounding the  attempt  were  called  to  the  attention  of  the  jury, 
and  the  question  of  Holloway's  negligence  was  left  for  its  de- 
cision.    Among  the  circumstances   for  consideration   were  the 
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facts  that  he  was  a  strong,  able-bodied  man,  accustomed  to 
travel  and  to  getting  on  and  off  the  cars.  The  day  was  clear,  and 
the  surface  of  the  ground  where  the  attempt  was  made  was 
reasonably  smooth.  The  train  had  only  started,  and  was  moving 
at  a  speed  only  about  equal  to  a  brisk  walk.  A  lady  moved  along 
with  the  train  and  mailed  a  letter  thereon  about  the  time  that 
Hollo  way  approached  it.  He  was  anxious  to  go  on  his  journey, 
and  was  disturbed  by  the  interference  of  the  freight  train  and  the 
negligence  of  the  railroad  company.  He  had  to  quickly  decide 
whether  to  get  on  the  moving  cars  or  abandon  his  trip.  In  \ae\v 
of  these  and  other  circumstances,  we  think  it  cannot  be  said,  as  a 
matter  of  law,  that  the  danger  was  so  obvious  that  a  man  of 
ordinary  care  and  prudence  would  not  have  attempted  the  board- 
ing of  the  train.  Judge  Thompson,  in  considering  whether  such 
an  attempt  is  one  of  fact  to  be  decided  by  a  jury,  or  a  matter 
of  law  to  be  decided  by  the  court,  remarked :  "It  may  be  said  here 
that  whether  or  not  it  will  be  deemed  negligence  for  a  person 
to  attempt  to  board  a  train  after  it  has  started  to  move  from  the 
station  will  depend  on  the  speed  at  which  the  train  is  moving, 
the  physical  condition  of  the  passenger  himself,  and  other  sur- 
rounding circumstances.  It  is  well  known  that  trainmen  habitu- 
ally board  their  trains  after  they  commence  to  move,  and  that 
passengers  frequently  do  so ;  and  it  would  seem  to  follow  from  the 
mere  consideration  of  this  fact  that  negligence  cannot  be  imputed 
to  such  an  act  as  matter  of  law,  though  clearly  it  may  be  per- 
formed under  such  conditions  that  a  jury  could  not  hesitate 
about  the  conclusion  of  contributory  negligence."  3  Thompson 
on  Negligence,  §  2856.  See,  also,  Mills  v.  Railway  Co.,  94  Tex. 
242,  59  S.  W.  874,  55  L.  R.  A.  497 ;  Railroad  Co.  v,  Kane,  69  Md 
11,  13  Atl.  387,  9  Am.  St.  Rep.  387;  Railroad  Co.  v,  Anderson. 
72  Md.  519,  2  Atl.  2,  8  L.  R.  A.  673,  20  Am.  St.  Rep.  483;  Rail- 
road Co.  V,  Gore,  202  111.  188,  66  N.  E.  1063,  95  Am.  St.  Rep. 
224;  Filer  v.  Railroad  Co.,  49  N.  Y.  47,  10  Am.  Rep.  327; 
Distler  V,  Railroad  Co.,  151  N.  Y.  429,  45  N.  E.  937.  35  L. 
R.  A.  762;  Fulks  v.  Railway  Co.,  Ill  Mo.  342,  19  S.  W.  818: 
Railroad  Co.  v,  Brannon,  132  Ala.  431,  31  South.  523. 

The  objections  to  the  testimony  of  witnesses  as  to  the  speed  of 
the  train  cannot  be  unheld.  The  speed  of  a  train  is  not  a  question 
of  science,  but  may  be  shown  by  an  ordinary  witness  who  has 
given  attention  to  the  running  of  trains,  and  possesses  a  knowl- 
edge of  time  and  distance.  The  inexperience  of  a  witness  in 
timing  the  speed  of  trains,  or  the  fact  that  he  has  given  the 
matter  little  attention,  goes  to  the  weight  rather  than  the  ad- 
missibility of  his  testimony.  Some  of  the  witnesses  whose  testi- 
mony was  challenged  had  given  some  attention  to  the  speed  of 
trains.  All  were  competent  to  express  their  opinions,  but,  of 
course,  the  value  of  their  testimony  was  affected  by  their  ex- 
perience, and  that  was  something  to  be  measured  by  the  jury. 

The  charge  of  the  court  is  criticised,  but  we  think  it  fairly 
covered  the  facts  of  the  case  and  stated  the  pertinent  principles 
of  law.     The  one  relating  to  proximate  cause  may  be  somewhat 
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involved,  but  we  cannot  say  that  it  is  incorrect,  nor  that  it  was 
in  any  sense  misleading. 

All  of  the  errors  assigned  have  been  examined,  but  in  none  of 
them  do  we  find  material  error,  and  therefore  the  judgment  of 
the  court  will  be  affirmed.     All  the  Justices  concurring. 


Chicago  Great  Western  Ry.  Co.  v,  Duni^ap  et  al. 

(Supreme  Court  of  Kansas,  March  11,  1905.) 

[80  Pac.  Rep.  34.] 

Carriage  of  Freight — ^Limiting  Liability — Burden  of  Proof. — In  an 

action  against  a  railroad  company  for  the  nondelivery  of  goods 
shipped  over  its  line,  the  burden  is  on  the  defendant  to  plead  and 
prove  any  special  agreement  it  may  have,  limiting  its  liability  as  a 
common  carrier. 

Same — Same — Same.* — Before  a  common  carrier  can  claim  im- 
munity for  the  loss  of  goods  delivered  to  \X  for  carriage  by  reason  of 
a  special  agreement,  it  must  show  that  the  agreement  relieved  it  from 
the  wrongful  acts  charged  in  the  petition. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte  County ;  E.  L.  Fischer. 
Judge. 

Action  by  W.  T.  Dunlap  and  others  against  the  Chicago  Great 
Western  Railway  Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Affirmed. 

Frank  Hagerman,  Miller,  Buchan  &  Miller,  and  A.  F.  Smith, 
for  plaintiff  in  error. 
W,  H.  McCamish,  for  defendants  in  error. 

Greene,  J.  Plaintiffs  brought  this  action  against  the  defend- 
ant, as  a  common  carrier,  to  recover  the  value  of  household 
goods  shipped  by  them  over  the  defendant's  line  of  road  from 
Minneapolis,  Minn.,  to  the  Fifth  Street  Depot  in  Kansas  City, 
Kan.  The  wrong  alleged  was  that  the  goods  were,  through  the 
negligence  of  the  defendant,  carried  past  their  destination,  and 
into  Kansas  City,  Mo.,  and  there  unloaded  from  the  car,  and 
stored  in  defendant's  depot,  where  they  were  destroyed  by  fire. 
A  judgment  having  been  rendered  for  the  value  of  the  goods, 
the  defendant  prosecutes  this  proceeding  in  error. 

The  defendant  pleaded  a  special  agreement  signed  by  W.  T. 
Dunlap  one  of  the  plaintiffs,  in  which  he  agreed,  in  case  of  total 
loss  or  damage  to  the  goods,  to  accept  $5  per  hundred  weight. 
The  agreement  relied  upon  by  the  defendant  is  as  follows: 

"Chicago  Great  Western  Railway.  Property  Release.  Mpls., 
Minn.,  10|  17-1902.  Consignee  and  Destination:  W.  T.  Dunlap, 
Sth  street  Depot,  Kansas  City,  Kansas.  Description  of  Articles : 
Lot  of  H.  H.  Goods.  (Released  to  valuation  of  $5.00  per  hun- 
dred lbs.  in  case  of  total  loss  or  damage.) 

♦See  foot-notes  appended  to  Cau  v.  Texas  &  Pac.  Ry.  Co.  (U.  S.), 
13  R.  R.  R.  303,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  303. 
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"The  Chicago  Great  Wentern  Railway  Company  having  re- 
ceived the  above  property  from  W.  T.  Dunlap,  consigned  to  W. 
T.  Dunlap,  for  transportation  on  their  line  from  Mpls.,  Minn.. 
Station,  to  5th  St.  Depot,  Kansas  City.  Kan.,  Station.  I  do  hereby 
release  the  said  company  and  all  other  transportation  companies 
over  which  said  property  must  pass  to  arrive  at  its  destination, 
from  all  liability  from  chafing,  breakage  or  damage  of  whatever 
kind,  except  such  as  may  occur  from  negligence  of  company  by 
collision  of  trains,  or  by  cars  being  thrown  from  the  track  in 
course  of  transportation,  and  I  agree  to  pay  all  charges  accruing 
on  the  same  at  tariff  rates. 

"I  do  also  release  said  company  from  all  loss  or  damage  that 
may  occur  to  any  freight  shipped  by  me,  above  entered,  after  it 
has  been  unloaded  from  the  cars  at  Kansas  City  station  on  their 
line. 

"W.  T.  Dunlap,  Shipper. 

"Witness:   Theo.  Hedstrom." 

The  defendant  also  alleged  that  the  goods  arrived  in  Kansas 
City,  and  were  unloaded  from  the  car  and  placed  in  the  defend- 
ant's station  house  on  the  21st  day  of  October,  1902 ;  that  the  same 
day  W.  T.  Dunlap  was  notified  through  mail  of  their  arrival,  but 
neglected  to  send  for  or  remove  the  goods  within  a  reasonable 
time,  but  permitted  them  to  remain  in  the  station  house  of  defend- 
ant until  the  25th  day  of  October,  1902,  at  which  date,  without 
fault  or  negligence  on  the  part  of  defendant,  its  station  house, 
together  with  the  goods,  was  destro^'ed  by  fire.  The  fact  is 
undisputed  that  the  defendant  carried  the  goods  to  Kansas  City, 
Mo.,  where  they  were  unloaded  and  stored  in  its  freight  station, 
and  there  destroyed  by  fire. 

Plaintiff  in  error  contends  (1)  that  plaintiffs  failed  to  notify 
it  within  30  days  after  the  time  when  the  goods  should  have 
arrived  at  their  destination  that  thev  had  not  been  received ;  (2) 
that,  if  the  goods  were  destroyed  through  the  negligence  of 
plaintiff  in  error,  it  could  only  be  held  liable  therefor  at  the  rate 
of  $5  per  hundredweight.  A  bill  of  lading  was  introduced  in 
evidence  which  contained  a  condition  requiring  the  shipper  to 
notify  defendant  within  30  days  after  the  time  when  the  goods 
should  have  arrived  at  their  destination  that  they  had  not 
been  received.     The  plaintiffs  did  not  comply  with  this  condition. 

The  defendant  pleaded  a  specific  agreement  giving  it  immunity 
from  certain  of  its  common-law  liabilities,  but  did  not  plead  the 
provisions  of  the  bill  of  lading  now  invoked,  nor  did  it  ask  the 
court  to  give  the  jury  anv  instructions  on  this  contention. 
Where  a  common  carrier  relies  upon  a  special  agreement  which 
relieves  it  from  any  of  its  common-law  liabilities,  it  must  brin^^ 
itself  within  the  exceptions  bv  its  oleadings.  In  Southern  Pac. 
Co.  7'.  Arnett  et  al..  Ill  Fed.  849,  SO  C.  C.  A.  17,  it  is  said:  "A 
special  contract  exacted  bv  a  common  carrier  is  a  defensive 
weapon  to  be  used  bv  the  carrier  when  sued  by  the  shipper  for  an 
alleo^ed  violation  of  duty  against  which  it  was  designed  to  afford 
protection,  and  a  shipper  suing  to  recover  damages  for  negli- 
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g:ence,  on  account  of  which  the  carrier  is  liable  notwithstanding 
the  contract,  is  not  required  to  declare  upon  such  contract."  To 
the  same  effect  are  McCoy  v,  K.  &  D.  M.  R.  Co.,  44  Iowa  424 ; 
Lindslev  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  36  Minn. 
539.  33 ^N.  W.  7,  1  Am.  St.  Rep.  692;  Green  et  al.  z\  Indianapolis 
&  St.  Louis  R.  Co.,  56  Mo.  556 ;  Western  Transportation  Co.  v. 
Xewhall  et  al.,  24  111.  466,  76  Am.  Dec.  760;  Gaines  v.  Union 
Transportation  &  Ins.  Co.,  28  Ohio  St.  418;  T.,  W.  &  W.  R.  W. 
Co.  V.  Hamilton  et  al.,  76  111.  393.  In  6  Cyc.  519,  it  is  said:  "So, 
if  the  carrier  seeks  to  escape  liability  on  the  ground  that  the  loss 
of  or  injury  to  the  goods  is  one  excepted  by  a  valid  special 
contract,  he  has  the  burden  of  proving  not  only  the  making  of 
such  special  contract,  but  also  that  the  loss  or  injury  for  which 
action  is  brought  falls  within  a  specified  exception  contained  in 
such  special  contract."  Counsel  for  plaintiff  in  error  rely  on 
Kalina  &  Cizek  v.  Union  Pac.  R.  Co.  (Kan.)  76  Pac.  438,  to 
support  the  contention  that  plaintiffs  were  required  to  prove  they 
had  given  notice  provided  for  in  the  bill  of  lading.  That  case 
is  distinguishable  from  the  present  case  in  this :  that  action  was 
brought  upon  a  contract,  a  condition  of  which  was  that  within 
a  certain  time,  and  before  plaintiff  could  recover,  he  was  required 
to  give  a  certain  notice.  The  present  action  is  not  on  contract. 
In  the  present  case,  if  the  defendant  had  other  legal  reasons  why 
it  should  not  be  held  for  the  loss  of  plaintiff's  property,  it  should 
have  pleaded  them.  Not  having  done  so,  it  is  held  to  have 
waived  all  such  defenses. 

The  second  contention  is  that  in  no  event  is  the  defendant  liable 
for  a  greater  amount  than  the  value  of  the  goods  at  $5  per  hun- 
dredweight. Assuming  the  agreement  limiting  defendant's  lia- 
bility to  be  good,  it  was  made  with  reference  to  the  obligation 
which  the  defendant  assumed,  viz.,  to  ship  the  goods  over  its  line 
to  the  Fifth  Street  Depot  in  Kansas  City,  Kan.  The  agreement 
did  not  contemplate  the  carriage  of  the  goods  beyond  their  des- 
tination, or  that  they  would  be  unloaded  from  the  car  and  stored 
in  a  place  other  than  at  their  destination.  The  agreement  antici- 
pated a  shipment  of  the  goods  over  defendant's  regular  route 
of  travel  from  the  place  of  receipt  to  their  destination,  and  a  de- 
livery at  the  station  mentioned  in  the  agreement.  A  common 
carrier  is  liable  for  goods  lost  in  transit,  where  it  unnecessarily 
deviates  from  the  regular  route  of  travel,  or  unnecessarily  stops 
the  goods  short  of  their  destination,  or  carries  them  beyond 
their  destination,  if  destroyed  while  outside  the  regular  line  of 
travel,  or  at  either  of  such  places  of  stoppage,  notwithstanding 
an  agreement  limiting  its  common-law  liability,  unless  such 
agreement  makes  provisions  for  such  deviation  or  stoppage. 
Powers  V.  Davenport,  7  Blackf.  497,  43  Am.  Dec.  100;  Crosbv  v. 
Fitch,  12  Conn.  410,  31  Am.  Dec.  745;  Robertson  v.  N.  S  Co., 
139  N.  Y.  416.  34  N.  E.  1053;  Georgia  Railroad  Co.  v.  Cole  & 
Co..  68  Ga.  623 ;  Phillips  et  al.  i\  Brigham,  Kellev  &  Co.  et  al., 
26  Ga.  617,  71  Am.  Dec.  237.  In  Merchants'  Dispatch  Tr.  Co. 
V.  Kahn,  76  111.  520,  where  the  goods  were  received  at  Manches- 
17  R  R  R— 42 
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ter,  Mass.,  to  be  transported  to  Matoon,  111.,  they  were  carried 
by  way  of  Chicago,  instead  of  the  most  usual  route,  by  way  of 
Indianapolis,  and  while  stored  in  Chicago,  awaiting  a  reship- 
ment,  they  were  destroyed  by  the  great  fire  of  1871.  It  was  held 
that  the  carrier  was  not  exempt  from  liability  on  the  ground  of 
inevitable  accident,  as  there  was  no  compulsion  to  take  the  goods 
through  Chicago.  In  S.  D.  Seavey  Co.  v.  Union  Transit  Co., 
106  Wis.  394,  82  N.  W.  285,  the  defendant  received  a  consign- 
ment of  goods  from  plaintiff,  at  West  Superior,  upon  a  bill  of 
lading  providing  for  transportation  over  the  company's  road  in 
care  of  a  certain  steamship  company  at  Buffalo,  from  which  point 
to  West  Superior  the  latter  operated  a  regular  line  of  boats.  At 
Buffalo  the  railroad  company  delivered  the  goods  to  a  different 
steamship  company,  who  contracted  to  transport  the  goods  to 
West  Superior  on  a  specified  vessel.  At  Duluth  the  goods  were 
transferred  to  a  railroad  company  to  be  carried  to  West  Superior, 
and  while  in  possession  of  such  railway  company  the  goods  were 
damaged.  It  was  held  that  the  delivery  to  another  carrier  at  Du- 
luth was  a  breach  of  the  defendant's  contract,  and  rendered  it 
liable  as  an  insurer  for  any  injury  or  loss  that  would  not  have 
occurred,  had  it  performed  its  duty. 

We  think  it  unnecessary  to  take  up  separately  each  of  the  con- 
tentions of  the  plaintiff  in  error,  as  they  all  fall  within  one  of  the 
principles  here  discussed.  There  was  no 'material  error  com- 
mitted in  the  trial  of  the  cause. 

The  judgment  is  affirmed.    All  the  Justices  concurring. 


Reynolds  v.  Pacific  Electric  Ry.  Co.  et  al. 

(Supreme  Court  of  California,  Feb.  11,  1905.) 

[80  Pac.  Rep.  77.] 

Street  Railways — Franchises — Obligations  of  Assignee. — A  grant,  as- 
signment, lease,  or  transfer  of  a  street  railway  franchise  carries  with 
it  and  imposes  upon  the  grrantee  or  assignee  all  the  duties  and  obliga- 
tions which  rested  upon  the  original  holder  of  the  franchise. 

Same — Same — Same — ^Transfers.* — An  assignee  of  a  street  railway 
franchise,  a  condition  of  which  required  the  holder  thereof  to  issue 
transfers  to  other  lines  in  the  city  operated  by  it  or  its  assigns,  which 
assigned  its  rights  in  the  franchise  to  another,  and  ceased  operating 
cars  under  the  franchise,  could  not  be  compelled  to  interchange  trans- 
fers with  its  assignee  from  and  to  its  remaining  lines  operated  under 
other  franchises. 

In  Bank.  Appeal  from  Superior  Court,  Los  Angeles  Count)'; 
N.  P.  Conrey,  Judge. 

Action  of  mandate  by  D.  S.  Reynolds  against  the  Pacific  Elec- 
tric Railway  Company  and  another.  From  a  judgment  granting 
the  relief  sought,  defendants  appeal.    Reversed. 

♦For  the  authorities  in  this  series  on  the  subject  of  street  railway 
transfers,  see  foot-notes  appended  to  Hornesby  f.  Georgia  Ry.  & 
Electric  Co.  (Ga.),  12  R.  R.  R.  421,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  421. 
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Bicknell,  Gibson  &  Trask  and  Dunn  &  Crutcher,  for  appel- 
lants. 

Emmet  H.  Wilson  and  W.  B.  Mathews  (H.  /.  Goudge,  of 
counsel),  for  respondent. 

Henshaw^  J.  This  action  was  in  mandate  to  compel  the  de- 
fendants to  interchange  transfers  upon  their  respective  lines  of 
street  railways  intersecting  East  Ninth  street  in  the  city  of  Los 
Angeles.  Eliminating  from  consideration  the  question  of  the 
right  of  the  petitioner  to  seek  relief  in  mandate,  the  following 
are  the  undisputed  facts  presented:  In  1897  the  city  of  Los 
Angeles  granted  to  one  Kays  and  his  assigns  a  franchise  for  the 
construction  and  operation  of  an  electric  street  railway  over  and 
along  certain  streets  in  the  city  of  Los  Angeles,  and  in  particular 
over  a  portion  of  Ninth  street  between  Santa  Fe  avenue  and 
Spring  street.  Many  conditions  and  burdens  went  with  the 
franchise — paving  and  macadamizing  the  roadway  between  the 
tracks  and  for  two  feet  on  each  side,  establishing  and  maintain- 
ing grades,  flumes,  and  culverts,  furnishing  transportation  to 
school  children  at  half  fare,  carrying  policemen,  firemen,  and  city 
officials  free  of  charge ;  and  (we  here  quote  from  section  6  of  the 
ordinance)  :  "Sec.  6.  Provided,  further,  that  said  grantee  and 
his  assigns  will  issue  to  and  receive  from  the  present  line  of  street 
railway  located  on  Mateo  street  and  Santa  Fe  avenue,  and  all 
other  lines  of  street  railways  in  said  city  operated  by  said  grantee 
or  his  assigns,  transfers  good  for  continuous  single  trips  thereon 
in  said  city."  Thereafter  the  defendant  the  Los  Angeles  Rail- 
way Company  acquired  the  Ninth  street  franchise  by  assignment, 
and  until  January,  1904,  the  Los  Angles  Railway  Company  oper- 
ated a  street  railway  upon  Ninth  street.  It  likewise  operated 
other  lines  of  street  railway,  and  during  all  of  the  time  it  owned 
the  Ninth  street  franchise,  it  issued  transfers  from  the  Ninth 
Street  Line  to  its  other  lines,  and,  conversely,  transfers  from  its 
other  lines  to  the  Ninth  Street  Line.  The  Los  Angeles  Railway 
Company  in  turn  duly  sold,  assigned,  and  transferred  to  the  Pa- 
cific Electric  Railway  Company  the  franchise  upon  East  Ninth 
street,  and  the  latter  company  has  ever  since  been  the  owner  and 
holder  of  this  franchise.  In  January,  1904,  the  Los  Angeles  Rail- 
way Company  ceased  to  operate  any  cars  upon  Ninth  street,  and 
"since  said  date  has  not  had,  and  does  not  now  have,  any  right, 
power,  or  authority  to  operate  any  car  or  cars  over  that  portion 
of  East  Ninth  street  referred  to  in  said  petition,  or  any  part 
thereof,  and  since  said  1st  day  of  January,  1904,  has  not  had, 
and  does  not  now  have,  any  power  or  authority  to  issue  trans- 
fers to  passengers,  entitling  them  to  ride  .upon  the  Pacific  Elec- 
tric Railway  Company's  cars  on  said  East  Ninth  street,  except 
under  and  by  virtue  of  the  terms  of  the  franchise,  and  in  particu- 
lar by  virtue  of  the  terms  of  section  6  thereof."  "The  operation 
of  the  cars  and  car  lines  of  the  said  Los  Angeles  Railway  Com- 
pany is  not  nominal  only,  and  the  said  cars  and  car  lines  alleged 
in  the  said  amended  petition  to  be  operated  by  the  said  Los  Ange- 
les Railway  Company  are  not  operated  and  controlled  by  the  said 
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Pacific  Electric  Railway  Company,  but  are  actually  operated  and 
controlled  by  the  said  Los  Angeles  Railway  Company."  The 
quotations  are  from  the  findings.  The  Pacific  Electric  Railway 
Company  has  never  issued  transfers  to  passengers  entitling  them 
to  ride  upon  the  cars  of  the  Los  Angeles  Railway  Company,  nor 
•  has  the  Los  Angeles  Railway  Company  ever  issued  transfers 
from  its  cars  entitling  passengers  to  ride  upon  the  cars  of  the 
Pacific  Electric  Railway  Company  running  upon  East  Ninth 
street.  The  court  concluded  that  by  force  of  the  provisions  of 
section  6  of  the  ordinance,  above  quoted,  it  became  the  duty  of 
the  defendant  companies  to  interchange  transfers,  and  issued  its 
mandate  accordingly. 

The  plain  and  obvious  meaning  of  section  6  is  that  the  person 
or  corporation  owning  and  enjoying  the  franchise  to  operate  cars 
upon  East  Ninth  street  shall  be  bound  to  the  performance  of 
certain  obligations  by  reason  of  that  ownership  and  enjoyment, 
and  amongst  these  obligations  is  the  one  that  he  shall  give  and 
receive  transfers  to  the  Ninth  Street  Line,  and  from  the  Ninth 
Street  Line  from  and  to  such  other  intersecting  lines  of  street 
cars  as  he  may  operate.     It  is  a  well-settled  rule  that  a  grant,  as- 
signment, lease,  or  transfer  of  a  franchise  such  as  this  carries 
with  it  and  imposes  upon  the  grantee  or  assignee  all  the  duties 
and  obligations  which  rested  upon  the  original  holder  of  the 
franchise.     It  is  the  simple  proposition  that  he  who  enjoys  the 
privileges  shall  suffer  the  burdens.     But  the  construction  which 
is  sought  by  the  respondent  to  be  placed  upon  this  franchise 
would  impose  upon  every  intermediate  assignee  or  grantee  these 
burdens,  while  all  the  privileges  and  benefits  had  been  passed  on 
to  others.     Respondent  cites  us  to  numerous  cases  laying  down 
the  well-settled  rule  to  which  we  have  adverted  that  a  transfer  of 
a  franchise  carries  its  liabilities  and  duties  as  well  as  its  privileges, 
but  the  industry  of  his  counsel  and  our  own  independent  inves- 
tigation has  failed  to  bring  to  light  one  case  where  it  is  held  that 
the  liabilities  and  burdens  remain  when  the  full  enjoyment  of  the 
franchise  and  its  privileges  have  been  legally  passed  on  to  an- 
other.   Cases  will  be  found  where  the  owner  of  a  franchise  has 
not  been  allowed  to  discontinue  the  operation  of  a  part  of  the 
railroad  for  which  a  franchise  was  granted.     Per  contra,  cases 
will  be  found  holding  that  the  remedy  in  such  a  case  is  not  to 
compel  the  operation  of  the  abandoned  portion  of  the  railroad,  but 
lies  in  an  action  for  forfeiture  of  franchise.    But  no  case,  as  we 
have  said,  has  been  pointed  out,  or  has  been  discovered,  where, 
under  an  assignable  franchise  such  as  this,  all  rights  have  been 
parted  with  and  all  obligations  yet  remain.     In  reason,  and  m 
justice,  as  well  could  respondent  insist  that  it  is  the  duty  of  the 
Los  Angeles  Railway  Company  to  perform  all  of  the  other  bur- 
dens imposed  upon  the  owner  of  the  Ninth-street  franchise — the 
grading  and  repair  of  streets,  the  construction  of  culverts,  and 
the  like,  as  to  insist  that  this  particular  burden  shall  remain. 

There  is  no  ambiguity  in  section  6  calling  for  construction. 
The  language  is  clear  and  unmistakable  that  Kays,  the  grantee  oi 
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the  franchise,  and  whoever  else  may  hold  it  by  assi^ment,  shall 
fulfill  the  obligations  in  consideration  of  the  benefits.  While  the 
Los  Angeles  Railway  Company  was  the  assignee  of  Kays,  it  ad- 
mittedly fulfilled  all  obligations.  When  it  transferred  the  fran- 
chise by  valid  legal  sale,  as  the  court  finds,  to  the  Pacific  Electric 
Railway  Company,  the  Los  Angeles  Railway  Company  ceased  to 
be  the  assignee  of  the  franchise,  and  the  Pacific  Electric  Railway 
Company  then  became  the  assignee. 

It  is  found  that  the  two  corporations  defendant  are  independ- 
ent, and  no  right  existed  to  compel  an  interchange  of  transfers 
between  them. 

The  judgment  appealed  from  is  therefore  reversed. 

We  concur :  Beatty,  C.  J. ;  McFarland,  J. ;  Loricax,  J.  ; 
Angellotti,  J.;  Vax  Dyke,  J. 


Gaf^ney  V,  Union  Traction  Co. 

(Supreme  Court  of  Pennsylvania,  March  6,  1905.) 

[60   Atl.    Rep.   488.] 

Carriers — ^Injiiry  to  Passenger — Contributory  Negligence.* — ^Where 
a  passenger  riding  on  the  back  platform  on  a  street  car  gets  on  to  the 
step  while  the  car  is  in  motion,  and  is  thrown  off  by  a  sudden  jerk,  he 
is  guilty  of  contributory  negligence  barring  recovery. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Thomas  Gaffney  against  the  Union  Traction  Com- 
panv.  From  an  order  refusing  to  take  off  a  nonsuit,  plaintiff 
appeals.     Affirmed. 

At  the  trial  it  appeared  that  plaintiff  boarded  a  car  and  rode 
on  the  t)ack  platform,  although  there  was  room  inside  the  car. 
As  the  car  approached  a  certain  street,  the  plaintiff  stepped  down 
on  the  lower  step  of  the  car,  and  was  thrown  off  by  a  sudden 
jerk. 

Argued  before  Mitchell,  C.  J.,  and  Dean,  Fell,  Brown, 
ilESTREZAT,  Potter,  and  Elkin,  JJ. 

Myles  Higgins,  for  appellant. 

Thomas  Learning  and  Thad.  L.  Vanderslice,  for  appellee. 

Per  Curiam.  How  far  a  passenger  on  a  street  car  may  carry 
his  preparation  to  alight  when  the  car  is  approaching  his  destina- 
tion depends  so  entirely  on  the  exact  circumstances  that  a  discus- 

*See  foot-notes  appended  to  Halverson  v.  Seattle  Elec.  Co.  (Wash.), 
13  R.  R.  R.  282,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  282;  foot-note  appended 
to  Brunnchow  v.  Rhode  Island  Co.  (R.  I.),  12  R.  R.  R.  512,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  512;  Galow  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C. 
C  A.),  12  R.  R.  R.  678,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  678;  foot-notes 
appended  to  Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R. 
153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  153. 
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sion  would  be  useless  in  a  case  like  the  present,  where  the  facts 
put  the  plaintiff  outside  of  any  possible  rule  of  justification.  He 
was  riding  on  the  back  platform,  though  his  own  testimony 
shows  that  there  was  available  room  inside.  This  in  itself  was 
negligence  as  a  matter  of  law.  Thane  v,  Scranton  Traction  Co., 
191  Pa.  249,  43  Atl.  136,  71  Am.  St.  Rep.  767.  But,  further,  as 
the  car  was  approaching  his  destination,  and  he  had  told  the  con- 
ductor to  stop,  he  voluntarily  put  himself  in  a  place  of  much 
greater  danger  by  getting  down  on  the  step  while  the  car  was 
still  in  motion,  and  he  was  thrown  off,  as  he  said,  by  a  sudden 
jerk.  There  was  really  no  sufficient  evidence  that  the  jeric  of 
the  car  was  due  to  negligence  of  the  company;  but,  even  if  it 
had  been,  plaintiff's  own  negligence  would  have  barred  his  re- 
covery. Bainbridge  v.  Traction  Co.,  206  Pa.  71,  55  Atl.  836. 
Judgment  affirmed. 


Spinney  v.  Boston  Ei^Evated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  April  7,  1905.) 

[73  N.  E.  Rep.  1021.] 

Injury  to  Passenger— Collision  with  Conductor — Liability.* — ^The 
conduct  of  the  conductor  of  a  street  car  while  in  the  car  is  in  a  sense 
official  conduct  for  which  the  street  railway  is  responsible  to  a  passen- 
ger injured  thereby  if  such  conduct — as  in  carelessly  falling  against 
the  passenger  and  injuring  him — is  negligence,  regardless  of  whether 
the  conductor  is,  in  general,  competent  or  incompetent,  or  whether  or 
not  the  street  railway  might  reasonably  know  of  his  incompetency. 

Interrogatories — Time  of  Filing. — Orders  granting  leave  to  file  ad- 
ditional answers  to  interrogatories  or  extending  the  time  w^ithin  which 
to  answer  are  within  the  discretion  of  the  court,  and  not  the  subject 
of  exception. 

Same — Disclosure  of  Defense. — A  party  interrogated  who  desires  to 
avail  himself  of  the  protection  of  Rev.  Laws,  c.  173,  §  63,  providing 
that  a  party  interrogated  shall  not  be  obliged  to  disclose  the  names  of 
witnesses  by  whom  or  the  manner  in  which  he  proposes  to  prove  his 
own  case,  must  fully  state  under  oath  in  his  answer  that  the  matters 
inquired  of  are  within  the  protection  of  the  statute. 

Same — Same — Action  for  Injury  to  Passenger — Report  Submitted 
by  Conductor. — Under  Rev.  Laws,  c.  173,  §  63,  providing  that  a  party 
interrogated  shall  not  be  obliged  to  disclose  the  names  of  the  wit- 
nesses by  whom  or  the  manner  in  which  he  proposes  to  prove  his  case, 
a  street  railway,  sued  for  injuries  to  a  passenger,  need  not  disclose,  in 
answer  to  interrogatories,  the  contents  of  a  report  containing  the 
names  of  witnesses  to  the  accident  and  the  time  and  manner  in  which 
it  happened,  submitted  by  the  conductor  of  the  car. 

Exceptions  from  Superior  Court,  Suffolk  County;  Robt.  R. 
Bishop,  Judge. 

Tort  for  personal  injuries  by  one  Spinney  against  the  Boston 
Elevated  Railway  Company.  There  was  a  verdict  for  defendant, 
and  plaintiff  excepted.     Exceptions  sustained  in  part. 

♦See  monograph   6  R.  R.  R.  170,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  170. 
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H,  E.  Bolles  and  Jos.  L.  Putnam,  for  plaintiff. 
Bndicott  P.  Saltonstall  and  Sanford  H,  £.  Frennd,  for  de- 
fendant 

Barker^  J.  The  action  is  for  personal  injuries  alleged  to  have 
been  received  by  a  passenger  in  an  electric  street  car  at  the  cross- 
ing of  Massachusetts  and  Huntington  avenues  in  Boston.  There 
was  no  dispute  that  the  plaintiff  was  standing  in  the  car,  all  the 
seats  being  occupied  by  passengers.  She  was  thrown  to  the  floor 
because  of  a  jolt  or  jolts  of  the  car  as  it  moved  over  the  crossing. 
As  to  other  circumstances  the  evidence  was  contradictory,  tend- 
ing to  prove,  on  the  one  hand,  that  the  plaintiff  and  the  conductor 
were  the  only  persons  standing  in  the  aisle,  the  plaintiff  being 
near  the  rear  end  and  the  conductor  near  the  front,  and  engaged 
in  collecting  fares,  and  that  the  plaintiff,  after  having  been  taken 
from  her  footing  by  the  jolting,  was  hanging  from  a  car  strap, 
when  the  conductor,  thrown  from  near  the  front  of  the  car  to 
the  place  where  the  plaintiff  was  hanging,  forcibly  came  against 
her  and  caused  her  to  fall,  he  falling  upon  her ;  also  that  the  jolt 
or  jolts  were  very  violent,  and  that  they  were  caused  in  part  by 
the  turning  on  of  the  electricity  for  the  purpose  of  moving  the 
tongue  of  an  electrical  switch,  as  well  as  by  the  crossing  of  the 
car  over  other  car  tracks  laid  lengthwise  in  Huntington  avenue. 
On  the  other  hand,  there  was  evidence  tending  to  prove  that  a 
number  of  other  passengers  were  standing  in  the  aisle,  that  the 
conductor  did  not  fall  upon  or  against  the  plaintiff  nor  come  in 
contact  with  her,  that  the  plaintiff  merely  swayed  back  against 
the  door  and  slid  to  the  floor,  and  that  there  was  no  unusual  or 
unreasonable  jolt.  There  was  no  contention  but  that  the  plain- 
tiff was  in  the  exercise  of  due  care. 

There  are  two  bills  of  exceptions,  each  filed  by  the  plaintiff. 
The  first  is  as  to  the  action  of  the  trial  court  in  dealing  with  re- 
quests for  instructions  to  the  jury.  The  plaintiff  presented  eleven 
requests,  all  of  which  it  now  is  conceded  were  given  in  terms  or 
covered  by  the  charge,  except  the  fourth,  fifth,  and  sixth.  The 
first  exception  is  to  an  .alleged  refusal  to  give  those  requests.  The 
defendant  presented  six  requests,  and  the  fifth  and  sixth  were 
jijiven  under  an  exception  on  the  part  of  the  plaintiff.  We  think 
that  the  charge  covered  fairly  and  properly  all  the  matters  dealt 
with  in  the  plaintiff's  fourth,  fifth,  and  sixth  requests.  As  no 
argument  to  the  contrary  has  been  addressed  to  us,  it  is  unneces- 
sary to  consider  these  requests  in  detail.  The  plaintiff's  excep- 
tion to  the  refusal  to  give  them  in  terms  is  overruled. 

The  defendant's  fifth  and  sixth  requests,  which  were  given  in 
terms  under  the  plaintiff's  exception,  were  as  follows:  "(5)  If 
there  was  no  evidence  that  the  conductor  in  this  case  was  an  in- 
competent man,  or  one  whom  the  defendant  company  might  rea- 
sonably be  expected  to  have  known  would  be  likely  to  trip  or 
fall  or  act  in  a  clumsy  or  careless  way,  and  if  the  jerk  or  jar 
which  caused  the  conductor  to  fall  (if  the  jury  believe  it  did 
cause  it)  was  a  jerk  resulting  from  proper  and  careftil  handling 
and  propelling  of  a  safe  and  proper  car  in  good  condition,  over 
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safe  and  proper  rails,  switches,  or  other  equipment  also  in  good 
condition,  then  the  fact  that  the  conductor  fell  would  not  of  it- 
self be  negligence  for  which  the  defendant  company  could  be 
held  responsible  in  this  case.  (6)  If  there  is  no  evidence  that 
the  defendant  company  had  knowledge  of  the  fact  that  this  con- 
ductor was  in  any  way  incompetent  either  because  of  careless- 
ness or  because  of  the  fact  that  he  was  an  unusually  clumsy  or 
awkward  man,  then  if  the  said  conductor  was  thrown  against  the 
plaintiff  by  an  ordinary  movement  of  the  car,  which  of  itself  was 
no  evidence  of  negligence,  even  if  the  jury  believe  that  to  be  a 
fact,  the  defendant  company  could  not  be  held  responsible  for 
the  result  of  the  said  conductor  falling  against  said  plaintiff." 
In  substance,  these  requests  are  to  the  effect  that,  although  there 
was  a  jerk,  if  it  resulted  from  the  proper  managing  of  a  proper 
car  upon  a  proper  track,  the  falling  of  the  conductor  upon  the 
plaintiff  would  not  of  itself  be  evidence  of  actionable  negligence, 
if  the  company  did  not  know  or  could  not  reasonably  be  expected 
to  know  that  he  was  an  incompetent  man;  and  that  in  the  ab- 
sence of  such  knowledge  the  defendant  could  not  be  held  respon- 
sible in  damages  for  the  conductor  being  thrown  against  the 
plaintiff  by  an  ordinary  movement  of  the  car.  Or,  in  other  words, 
that,  unless  the  defendant  knew,  or  had  reason  to  know,  that  the 
conductor  was  incompetent  by  reason  of  carelessness  or  awk- 
wardness or  clumsiness,  the  defendant  could  not  be  held  respon- 
sible for  injury  received  by  the  passenger  by  the  conductor's 
being  thrown  against  her  either  by  a  jerk  of  the  car  or  by  its 
ordinary  movement,  if  the  car,  the  track,  and  the  management  of 
the  propelling  of  the  car  were  proper,  as  assumed  in  the  fifth  re- 
quest, or  without  that  if  he  was  thrown  by  the  ordinary  move- 
ment of  the  car  as  assumed  in  the  sixth.  Correct  and  sufficient 
instructions  as  to  the  responsibility  of  the  defendant  for  the  con- 
ductor's acts  had  been  given  to  the  jury  by  the  presiding  judge 
in  language  of  his  own.  After  stating  the  conflicting  evidence 
upon  the  point,  he  said :  "If  the  conductor's  conduct  was  negli- 
gent and  unfit  for  the  duties  of  his  position,  resulting  in  the  plain- 
tiff's harm,  then  that  is  negligence  for  which  the  defendant  com- 
pany would  be  responsible.  But  if  he  did  on  that  occasion  what 
it  was  reasonable  to  expect — if,  while  he  was  standing  collecting 
fares  at  the  other  end  of  the  car,  this  sudden  jerk  or  jolt  came, 
and  he  was  thrown  beyond  his  personal  power  to  prevent  it,  and 
he  managed  his  person  and  his  steps  and  his  plunge  (if  he  made 
a  plunge)  as  well  as  he  could,  as  well  as  was  reasonable  to  ex- 
pect under  circumstances  of  that  character — ^then  the  companv 
would  not  be  liable  *  *  *  on  account  of  his  personal  conduct." 
The  movements  and  acts  of  the  conductor  in  their  bearing  upon 
the  safetv  of  the  plaintiff  as  a  passenger  were,  as  between  her 
and  the  defendant,  acts  concerning  their  undertaking  with  her  to 
use  the  proper  degree  of  care  in  all  respects  to  carry  her  safely. 
So  to  speak,  his  conduct  in  the  car  was  official  conduct,  as  it  re- 
garded a  passenger,  and  could  not  be  looked  at  in  a  light  merely 
personal  to  himself.     If  it  was  in  any  respect  w-anting  in  due 
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care,  and  that  negligence  caused  injury  to  the  plaintiff's  person, 
it  was  negligence  for  which  the  defendant  was  answerable, 
whether  the  conductor  w-as  competent  or  incompetent,  and 
whether  or  not  the  company  might  reasonably  have  known  his 
incompetency.  Not  only  did  these  rulings  forbid  the  jury  to 
find  that  an  injury  to  the  plaintiff,  occasioned  by  the  negligence 
of  the  conductor  in  carelessly  coming  in  contact  with  the  plain- 
tiff, and  thereby  throwing  her  down  and  falling  upon  her,  would 
not  be  a  ground  for  damages  unless  the  company  knew  or  had 
reason  to  know  that  the  conductor  was  incompetent,  if  the  acci- 
dent was  caused  by  a  jerk,  but  also  if  his  so  falling  against  the 
plaintiff  was  brought  about  merely  by  the  ordinary  motion  of  the 
car.  Plainly,  a  carrier  of  passengers  is  answerable  for  such  neg- 
ligence of  an  employee.  Probably  the  requests  were  understood 
by  the  presiding  justice  in  some  sense  which  at  the  time  made 
them  seem  consistent  with  the  rule  laid  down  in  his  charge  as  to 
the  effect  of  the  personal  conduct  of  the  conductor.  But  we 
think  they  could  not  so  have  been  understood  by  the  jury,  and 
that  they  tended  to  induce  the  jury  to  believe  that,  even  if  they 
found  that  the  plaintiff  was  hurt  by  the  negligence  of  the  con- 
ductor in  carelessly  allowing  himself  to  be  thrown  against  her, 
the  defendant  was  not  answerable  unless  it  knew  or  had  reason 
to  know  that  he  was  incompetent.  The  exception  to  the  giving 
of  the  fifth  and  sixth  of  the  defendant's  requests  is  sustained. 

We  think  the  other  bill  of  exceptions  must  be  overniled.  The 
plaintiff,  on  July  14,  1892,  filed  interrogatories  to  the  president 
of  the  defendant  corporation  under  the  provisions  of  Rev.  Laws, 
c.  173,  §  57  et  seq.  Answers  were  filed  on  July  16,  1902.  On 
July  23d,  the  plaintiff  moved  that  the  answers  be  adjudged  in- 
sufficient, and  that  the  president  be  ordered  to  make  further  and 
complete  answers.  There  was  a  hearing  upon  this  motion,  and 
on  October  6,  1902,  the  defendant  w^as  ordered  to  file  additional 
answers  in  accordance  with  a  memorandum  of  the  judge  who 
heard  the  motion,  and  which  said:  "(1)  On  the  face  of  the  in- 
terrogatories and  answers  no  legal  reason  appears  why  the  de- 
fendant, by  its  president,  should  not  fully  answer  the  questions 
propounded  bv  the  plaintiff.  Gunn  ?'.  R.  R.  Co.,  171  Mass.  417, 
420.  421,  SO  N.  E.  1031.  (2)  At  the  hearing  of  the  motion  coun- 
sel for  the  defendant  stated  that  the  president  declined  to  answer 
for  the  reason  that  he  was  within  the  protection  of  Rev.  Laws,  c. 
173,  §  63.  But  the  plaintiff  is  entitled  to  the  oath  of  the  party 
interrogated  that  the  matters  inquired  of  are  within  the  protection 
of  the  statute.  This  should  be  fully  stated  in  the  answer  or  an- 
swers. (3)  The  defendant  may,  on  or  before  October  25,  1902, 
file  such  additional  answers,  if  so  advised,  and  T  will  then  take 
the  matter  for  further  advisement."  On  October  13,  1902.  by 
leave  of  court,  further  and  fuller  answers  were  filed,  and  again 
on  October  29,  1902,  further  amended  and  fuller  answers  were 
filed,  and  thereupon  an  order  of  the  court  was  entered  in  these 
words:  "Defendant  ordered  to  set  out  the  reasons  why  it  de- 
clines, by  its  president,  to  answer  the  interrogatories,  on  or  be- 
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fore  the  second  Monday  of  November,  1902."  On  November  5, 
1902,  by  leave  of  court,  the  defendant  filed  a  further  amended 
answer.  The  bill  of  exceptions  does  not  state  that  any  further 
application  was  made  to  the  court  on  the  part  of  the  plaintiff 
with  reference  to  the  interrogatories,  or  that  any  order  of  the 
court  ever  was  made  with  reference  to  them,  other  than  the  orders 
above  recited.  The  bill  concludes  with  these  words :  **The  plain- 
tiflF,  being  aggrieved  by  the  rulings  of  the  court,  duly  excepted, 
and  prays  that  these  exceptions  be  allowed."  The  purpose  of 
the  attempt  on  the  part  of  the  plaintiff  to  get  further  answers  was 
to  compel  the  defendant  to  disclose  the  contents  of  a  certain  report 
of  the  accident  signed  by  the  conductor  and  the  motorman  of  the 
car,  containing  an  account  of  the  accident  and  the  names  of  per- 
sons who  were  present.  The  existence  of  such  a  report  had  been 
disclosed  in  the  answers  filed  on  July  16,  1902.  The  motion  of 
July  23d  asked  that  the  defendant  be  compelled  to  file  a  copy  of 
the  report,  or  allow  the  plaintiff's  attorneys  a  reasonable  oppor- 
tunity to  inspect  the  original.  The  plaintiff's  brief  states  that  the 
judge  who  passed  upon  this  motion  refused  to  order  the  defend- 
ant's president  to  allow  the  plaintiff  to  see  the  report,  and  re- 
fused to  order  the  defendant  to  give  the  plaintiff  the  names  of  the 
motorman,  the  conductor,  or  of  the  passengers.  This  statement 
is  not  borne  out  by  the  record.  On  the  contrary,  the  judge  ruled 
that  no  reason  appeared  why  the  defendant  should  not  fully  an- 
swer the  interrogatories,  and  gave  leave  to  file  further  answers. 
At  no  time  was  there  a  ruling  that  the  defendant  need  not  dis- 
close the  report.  The  only  orders  of  the  court  upon  the  matter 
were  orders  either  directing  or  giving  leave  to  the  defendant  to 
file  further  answers,  and  after  the  final  answers  were  so  filed  the 
plaintiff  made  no  further  application  to  the  court,  and  proceeded 
to  trial  without  such  application.  It  is  well  settled  that  orders 
allowing  the  party  interrogated  leave  to  file  further  answers  or 
further  time  in  which  to  answer  are  within  the  discretion  of  the 
court.  Harding  v,  Noyes,  125  Mass.  572.  See,  also.  Stem  z\ 
Filene,  14  Allen,  9;  Hancock  v.  Franklin  Ins.  Co.,  107  Mass. 
118;  Harding  v,  Morrill  136  Mass.  291;  Fels  v.  Ra>Tnond,  139 
Mass.  98,  101,  28  N.  E.  691.  For  this  reason  no  exception  lay  to 
any  order  stated  in  the  bill  of  exceptions.  Nor  was  there  any  error 
in  the  rulings  made  in  the  memorandum  of  decision  accompany- 
ing the  order  of  October  6,  1902.  The  first  ruling — that  on  the 
face  of  the  papers  no  legal  reason  appears  why  the  defendant 
should  not  fully  answer  the  questions — was  in  the  plaintiff's 
favor.  The  other — ^that  the  plaintiff  was  entitled  to  the  oath  of 
the  party  interrogated  that  the  matters  inquired  of  are  within  the 
protection  of  the  statute,  and  that  this  should  be  fully  stated  in 
the  answers — was  correct.  Hobbs  v.  Stone,  5  Allen,  109,  110. 
But  as  the  question  whether  the  plaintiff  had  the  right  to  compel 
a  disclosure  of  the  report  which  was  in  the  possession  of  tlie 
defendant  has  been  argued  by  both  parties,  and  is  of  some  prac- 
tical importance,  we  will  dispose  of  it.  It  is  idle  to  contend  that 
the  report,  as  a  document,  is  material  to  the  plaintiff's  case.    The 
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answers  given  disclose  the  fact  of  its  existence,  that  it  is  signed 
bv  the  conductor  and  motorman  of  the  car,  that  it  contains  an 
account  of  the  accident  and  furnishes  a  list  of  names  and  ad- 
dresses, of  persons  who  were  witnesses  to  the  accident,  and  that 
it  states  that  the  accident  happened  in  car  1456  on  route  728,  op- 
posite 328  Massachusetts  avenue,  at  8:42  a.  m.  on  February  7, 
1902,  and  that  the  report  contains  information  material  to  the 
defense  of  the  case,  and  also  the  names  of  the  defendant's  wit- 
nesses. The  statute  provides  that  "the  party  interrogated  shall 
not  be  obliged  *  *  *  to  disclose  the  names  of  the  witnesses  by 
whom,  or  the  manner  in  which  he  proposes  to  prove  his  own 
case."  Rev.  Laws,  c.  173,  §  63.  The  party  interrogated  cannot 
be  compelled  to  get  up  the  case  of  the  other  party  for  him,  nor 
to  disclose  his  own  case.  Gunn  v.  New  York,  etc.,  Railroad,  171 
Mass.  417,  421,  50  N.  E.  1031 ;  Robbins  v.  Brockton  Street  Rail- 
way, 180  Mass.  51,  55.  61  N.  E.  265.  It  seems  to  us  that  to  have 
compelled  the  defendant  to  file  the  report  or  to  allow  an  examina- 
tion of  it  by  the  plaintiff's  attorneys,  or  to  have  compelled  the 
defendant  to  have  disclosed  the  account  of  the  accident  given  in 
the  report,  or  the  statement  given  in  it  of  the  names  and  addresses 
of  the  persons  who  witnessed  the  accident,  would,  as  was  said  of 
certain  questions  considered  in  Robbins  v,  Brockton  Street  Rail- 
way, ubi  supra,  practically  have  been  to  compel  the  defendant 
to  get  up  the  plaintiff's  own  case,  and  practically  to  compel  the 
defendant  to  disclose  the  names  of  the  persons  by  whom  and  the 
manner  in  which  it  proposed  to  prove  its  own  case.  Indeed,  the 
argument  of  the  plaintiff  is  that  knowledge  on  the  part  of  her  at- 
torneys of  the  names  of  the  motorman  and  the  conductor  and 
of  the  other  persons  who  witnessed  the  accident  would  have 
helped  in  the  preparation  of  her  case.  We  do  not  think  the  de- 
fendant could  have  been  compelled  properly  to  give  her  that  in- 
formation. 
First  bill  of  exceptions  sustained.    Second  bill  overruled. 


MURNAHAN  V.  CINCINNATI,  N.  &  C.  St.  Ry.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  April  14,  1905.) 

[86  S.  W.  Rep.  688.] 

Street  Railway  Companies — Injury  to  Passenger — Furnishing  Safe 
Place  to  Land — Pleading.* — The  petition  in  an  action  against  a  street 

*As  to  the  duties  of  a  carrier  of  passengers  with  respect  to  the 
safety  of  stations,  platforms,  and  other  stopping  places,  see  foot-notes 
appended  to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C  A.),  13  R.  R.  R. 
295,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295;  Newcomb  v.  New  York  Cent, 
etc.,  R.  Co.  (Mo.),  13  R.  R.  R.  10,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  10; 
Lemon  v.  Grand  Rapids  &  T.  Ry.  Co.  (Mich.),  12  R.  R.  R.  853,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  853;  Matthieson  v.  Burlington,  etc.,  Ry.  Co. 
flowa),  12  R.  R.  R.  R.  826,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  826;  Ellis  v. 
Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R.  R.  122,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  122;  Lehigh  Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  12  R.  R.  R. 
83,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 
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railway  company  for  injury  to  a  passenger  by  turning  her  ankle  over 
in  alighting  in  the  daytime  states  no  cause  of  action,  it  alleging  the 
car  did  not  stop  at  the  usual  place  where  the  street  was  smooth,  but 
was  negligently  stopped  where  the  street  was  paved  with  rough  and 
uneven  granite  stones,  which  made  it  an  unsafe  place  to  alight,  that 
she  had  no  means  of  observing  and  was  not  warned  of  the  unsafe  con- 
dition, and  that  the  conductor  knowingly  failed  to  warn  her  of  the 
danger  of  alighting  there,  and  urged  her  to  haste;  there  being  no 
averment  that  the  stones  were  more  rough  and  uneven  than  was 
usual  on  streets  so  paved,  that  there  was  a  hole  there,  that  the  con- 
ductor knew  it  was  unsafe  for  her  to  alight  there,  or  that  the  condi- 
tion of  the  stones  were  not  obvious  to  her. 

Appeal  from  Circuit  Court,  Campbell  County. 
"Not  to  be  officially  reported." 

Action  by  Kate  Murnahan  against  the  Cincinnati,  Newport  & 
Covington  Street  Railway  Company  and  others.  Judgment  for 
defendants.     Plaintiff  appeals.     Affirmed. 

H,  M,  Benton,  for  appellant. 
L.  /.  Crawford,  for  appellees. 

Paynter,  J.  The  appellant  was  a  passenger  on  one  of  appel- 
lee's street  cars.  At  8  o'clock  a.  m.  she  alighted  from  it,  and 
she  avers  that  in  doing  so  she  fractured  her  ankle  and  sustained 
serious  injury  thereby.  She  seeks  to  recover  damages  for  the 
injury.  As  a  ground  for  recovery  it  is  substantially  averred  that 
the  car  did  not  stop  at  its  usual  stopping  point,  at  which  the 
smooth  surface  of  the  concrete  street  afforded  a  convenient  and 
safe  place  for  passengers  to  alight,  but  that  defendant's  em- 
ployees and  servants  negligently  failed  to  stop  the  car  at  the  usual 
stopping  point,  but  stopped  it  about  10  feet  beyond,  at  which 
point  the  surface  of  the  street  was  composed  of  rough  and  un- 
even granite  stones,  which  afforded  an  unsafe  place  for  the  plain- 
tiff (she  was  carrying  an  infant  child)  to  alight  from  the  car; 
that  she  had  no  means  of  observing,  and  was  not  warned  of  the 
unsafe  condition  of  the  street,  and  that  the  defendant's  conductor 
knowingly  failed  to  warn  her  of  the  danger  of  her  alighting  at 
that  point;  that  the  conductor  was  on  the  rear  platform  of  the 
car,  and,  in  violation  of  his  duty,  urged  her  to  undue  haste  in 
alighting  from  the  car;  that  by  his  words  and  actions  he  im- 
parted to  her  his  anxiety  for  her  to  hurriedly  alight  from  the  car, 
and  that  while  she  was  on  the  step  of  the  car  he  took  hold  of  the 
bell  rope  as  though  to  start  the  car,  and  that  she  was  thereby 
further  urged  to  hastily  step  to  the  ground,  and  that  in  doing  so 
her  foot  turned  upon  one  of  the  rough  slnd  uneven  stones  thereby 
fracturing  her  ankle. 

A  different  duty  attaches  to  a  street  railway  from  that  which 
attaches  to  steam  railway  operators  in  respect  to  furnishing  safe 
places  for  discharging  their  passengers.  The  latter  is  required 
to  furnish  such,  while  the  former  is  under  no  such  obligation, 
but  may  discharge  its  passengers  at  convenient  points  along  the 
streets  it  traverses.  This  court  said,  in  Sweet  v,  Louisville  Rail- 
way Co.,  67  S.  W.  4,  23  Ky.  Law  Rep.  2280:   "It  is  stated,  and 


Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S         669 

Berry  v.  Utica  Belt  Line  Ry.  Co 

and  it  seems  to  be  true,  that  a  different  duty  attaches  to  street 
railway  and  to  steam  railway  operators  in  respect  to  furnishing 
safe  places  for  discharging  their  passengers.  The  latter  must 
furnish  such,  while  the  former  is  under  no  such  obligation,  but 
discharges  its  passengers  at  convenient  points  along  the  streets 
it  traverses.  Booth  on  Street  Railways,  §  326.  If  the  street,  at 
the  place  of  discharging  the  passenger,  presents  a  dangerous 
condition  to  one  alighting  there,  and  such  danger  is  obvious  to 
the  passenger,  the  carrier  is  not  liable  to  him  for  injuries  received 
from  such  defects.  But  where  the  danger  is  known,  or  is  such 
as  must  have  been  known,  to  the  carrier,  and  is  unknown  to  the 
passenger,  as  where  because  of  the  darkness  he  cannot  see  it,  the 
carrier  is  bound  to  warn  the  passenger  of  the  danger,  or  to  as- 
sist him  in  safely  alighting,  or  stop  the  car  at  a  point  beyond  or 
short  of  the  dangerous  point.  Its  failure  to  take  one  of  these 
precautions  renders  it  liable  to  the  passenger  sustaining  injury 
because  of  such  neglect."  It  is  a  matter  of  common  knowledge 
that  granite  stones  used  for  paving  streets  are  rough  and  un- 
even. There  is  no  averment  that  they  were  more  so  at  the  point 
in  question  than  is  usual  on  streets  thus  paved.  There  is  no 
averment  in  the  petition  that  there  was  a  hole  or  depression  in 
the  street,  neither  is  there  any  averment  that  the  conductor  knew 
that  it  was  unsafe  for  the  plaintiff  to  alight  from  the  car  at  that 
place.  There  is  no  averment  that  the  rough  and  uneven  stones 
were  not  obvious  to  the  plaintiff.  It  is  not  averred  that  she  was 
blind,  or  that  her  eyesight  was  defective;  but  facts  are  averred 
which  show  that  the  uneven  condition  of  the  stones  was  obvious 
to  her.  She  alighted  from  the  car  in  broad  daylight,  and,  neces- 
sarily, the  paving  of  the  street  was  obvious  to  her.  It  is  averred 
in  the  petition  that  the  conductor  knowingly  failed  to  warn  her 
of  the  danger  of  alighting  at  the  point  where  the  injury  was  re- 
ceived. That  is  not  equivalent  to  saying  that  he  had  knowledge 
of  the  fact  that  it  was  dangerous,  but  it  only  imputed  to  him 
knowledge  that  he  had  failed  to  give  her  warning. 

We  think,  under  the  rule  enunciated  in  Sweet  v.  Railway,  the 
court  properly  sustained  the  demurrer  to  the  petition,  and  the 
judgment  is  affirmed. 


Berry  v,  Utica  Belt  Line  St.  Ry.  Co. 

(Court  of  Appeals  of  New  York,  April  11,  1905.) 

[73   N.   E.   Rep.   970.] 
Carriers — Injury  to  Passenger — Contributory  Negligence.* — Plain- 

*As  to  whether  it  is  contributory  negligence  to  board  a  train  or 
street  car  while  it  is  moving,  see  foot-note  appended  to  Foster  v. 
Seattle  Elec.  Co.  (Wash.),  13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  640;  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13  R.  R.  R.  295, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  295;  foot-note  appended  to  Southern 
Ry.  Co.  in  Miss,  v,  Williams  (Miss.),  12  R.  R.  R.  90,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  90. 
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tiff  sued  to  recover  for  injuries  received  while  attempting  to  board  a 
moving  street  car,  claiming  that  they  were  caused  by  the  act  of  the 
conductor  in  increasing  the  speed  at  that  time  so  that  he  was  thrown 
against  a  barrier  surrounding  an  excavation  in  the  street.  He  knew 
of  the  barrier,  and  when  he  attempted  to  board  he  stood  within  three 
or  four  feet  of  it.  Held,  that  he  was  guilty  of  contributory  negli- 
gence. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  George  D.  Berry  against  the  Utica  Belt  Line  Street 
Railway  Company.  From  a  judgment  of  the  Appellate  Division 
(83  N.  Y.  Supp.  1102,  87  App.  Div.  620)  affirming  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Warnxck  /.  Kernan,  for  appellant. 
P.  H.  Fitzgerald,  for  respondent. 

BartlBTT,  J.  This  is  a  negligent  action,  twice  tried.  The 
first  trial  resulted  in  a  judgment  of  nonsuit,  which  was  reversed 
by  the  Appellate  Division;  the  learned  court  holding  that  the 
question  of  plaintiff's  contributory  negligence  should  have  been 
submitted  to  the  jury.  At  the  second  trial  there  was  a  judgment 
for  the  plaintiff,  entered  upon  a  verdict,  which  was  affirmed  by 
the  Appellate  Division,  with  a  divided  court,  and  the  appeal  there- 
from is  now  before  us. 

Leah  street  is  located  in  the  southern  portion  of  the  city  of 
Utica,  and  runs  about  east  and  west.  Seymour  avenue,  upon 
which  is  located  one  part  of  the  defendant's  railroad,  runs  north 
anxl  south,  and  intersects  Leah  street  at  right  angles.  On  August 
21,  1901,  late  in  the  evening,  plaintiff  came  west  on  the  south  side 
of  Leah  street  to  Seymour  avenue,  and  waited  for  a  north-bound 
car.  As  the  car  approached  from  the  south,  the  plaintiff  signaled 
it,  and  walked  north  on  Seymour  avenue  until  he  was  within 
about  10  feet  south  of  the  north  cross-walk,  where  he  attempted 
to  board  the  car,  which  was  moving,  according  to  his  own  testi- 
mony, "real  slow — just  about  moving."  It  is  a  conceded  fact  that 
there  was  an  excavation  on  Leah  street  immediatelv  east  of  the 
defendant's  track,  and  about  6  feet  south  of  the  north  cross-walk, 
and  a  barrier  had  been  erected,  nmning  east  and  west,  to  warn 
travelers  of  the  dangerous  situation.  This  barrier  is  described  as 
a  horizontal  plank  or  board  set  in  a  crotch ;  the  board  being  12  or 
14  feet  long,  from  10  to  12  inches  wide,  3  or  4  inches  thick,  and 
the  west  end  of  it  2  or  3  or  4  inches  from  the  side  of  the  car. 
The  plaintiff  testified  that  he  was  possibly  not  more  than  10  feet 
from  the  north  cross-walk  when  attempting  to  board  the  car,  and 
"between  the  cross-walk  and  me  was  the  barrier.  I  was  facing 
along  the  sidewalk,  up  towards  the  car,  and  when  the  car  came 
along  I  reached  up  and  took  hold  of  the  car,  put  one  foot  on  the 
step,  and  started  to  get  in  the  car.  Then  I  saw  the  speed  of  the 
car  was  increased,  and  I  was  knocked  off."  The  plaintiff  had  pre- 
viously testified  that,  as  he  mounted  the  step  and  started  to  get  in 
the  car,  the  bell  was  given  to  go  on.    On  cross-examination  the 
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plaintiff  stated :  "I  could  not  tell  how  far  that  barrier  was  away 
at  the  time  I  got  on  the  car.  I  did  not  see  it.  Possibly  two  or 
three  or  four  feet.  It  may  have  been  further,  and  it  may  not 
have  been  as  far."  The  plaintiff  further  testified  as  follows: 
**I  stepped  on  the  step  and  raised  my  foot  to  go  on  the  car  as  I 
was  struck  by  the  plank  projecting  out,  and  thrown  to  the 
ground.  Before  I  was  in,  I  was  struck  and  knocked  to  the  ground 
by  a  plank  lying  in  crotches.  *  *  *  It  struck  me  on  the  right 
side  [indicating],  turned  me  around,  and  threw  me  to  the 
ground."  The  occurrence  at  the  instant  of  the  accident  is  thus 
described  by  one  of  defendant's  witnesses  who  was  a  passenger 
on  the  car :  "I  saw  Berry  [the  plaintiff]  when  he  first  stepped  on 
the  step  of  the  car.  He  was  partially  standing  on  the  step,  and 
one  foot  on  the  ground,  and  the  car  was  moving.  He  also  had  his 
hand  on  the  railing,  which  runs  perpendicular  with  the  end  of  the 
car.  He  might  possibly  have  raised  himself  upon  the  step,  or  put 
both  feet  upon  the  step.  He  stayed  in  that  position  a  very  small 
fraction  of  a  minute — ^a  very  few  seconds.  *  *  *  From  the 
time  I  got  my  eyes  upon  Berry  until  he  disappeared  very  sud- 
denly, it  might  probably  be  two  seconds  or  so."  The  plaintiff 
testified  that  at  the  time  of  the  accident  he  did  not  observe  this 
barrier,  although  standing  within  about  four  feet,  more  or  less, 
of  the  same,  but  admits  that  he  had  observed  it  on  a  previous  oc- 
casion. He  thus  swears :  "I  saw  it  standing  there.  I  remember 
they  were  paving  Leah  street,  and  it  was  torn  up,  and  this  barrier 
was  placed  there  so  horses  could  not  pass.  They  were  digging 
a  trench  there  at  the  intersection  of  Leah  street,  and  that  is  what 
the  barrier  was  there  for."  It  was  proved  that  there  was  an  elec- 
tric lie'ht  at  the  corner  of  Leah  street  and  Seymour  avenue,  and 
the  plaintiff  testified :  "So  far  as  I  remember,  it  was  light  there, 
so  I  could  see.  I  do  not  remember  whether  the  night  was  fair  or 
not."  These  extracts  from  the  record,  taken  from  that  portion  of 
the  evidence  most  favorable  to  the  plainiff,  disclose  a  situation 
that  establishes  the  contributory  negligence  of  the  plaintiff  as 
matter  of  law. 

The  theory  of  the  plaintiff  is  that,  while  he  was  attempting  to 
enter,  the  si^fnal  was  given  by  the  conductor  to  go  ahead,  and 
that  the  sudden  starting  of  the  car  threw  him  out  against  the  bar- 
rier, thus  causing:  his  injuries.  When  we  consider  that  the  plaintiff 
was  standing  within  possibly  two  or  three  or  four  feet  of  the  car- 
rier, more  or  less,  according  to  his  own  testimony,  at  the  time  he 
sought  to  board  this  moving  car,  and  that  he  was  swept  from  the 
step  by  contact  with  the  end  of  the  plank,  extending  to  within 
two  or  three  or  four  inches  of  the  side  of  the  car,  within  "two 
seconds  or  so,"  it  is  quite  inconceivable  that  in  this  brief  interval 
the  speed  of  the  car  could  have  been  so  appreciably  accelerated  as 
to  be  regarded  the  proximate  cause  of  the  accident.  It  was  a 
highly  negligent  act  on  the  part  of  the  plaintiff,  standing  so  near 
the  barrier,  to  attempt  entering  the  car,  even  assuming  that  no 
bell  was  given  the  motorman  to  go  ahead.     It  seems  absolutely 
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Clear  that  the  accident  was  due  to  this  error  of  judgment  on  the 
part  of  the  plaintiff. 

The  Appellate  Division  on  the  first  appeal  refers  to  the  case  of 
Eppendorf  z\  Brooklyn  C.  &  N.  R.  Co.,  69  X.  Y.  195,  25  Am. 
Rep.  171,  as  a  controlling  authority  in  plaintiff's  favor.  In  the 
case  cited  it  appears  that  the  plaintiff  attempted  to  board  an  open 
car  when  moving  slowly.  The  opinion  states :  "He  placed  one 
foot  upon  the  rail  on  the  side,  took  hold  of  the  end  of  one  of  the 
seats  with  his  hand,  and  raised  himself  from  the  ground ;  but,  be- 
fore he  could  place  the  other  foot  firmly  upon  the  rail,  the  driver, 
while  looking  at  him,  and  without  any  signal  or  notice  from  him, 
let  go  the  brake,  and  thus  started  the  car  w^ith  a  jerk.  Plaintiff's 
foot  slipped  and  got  under  the  car,  and  was  run  over  and  badly 
crushed.  These  facts  appear  mainly  from  plaintiff's  evidence. 
They  are  contradicted  by  the  evidence  given  on  the  part  of  the 
defendant.  But  that  is  not  so  overwhelming  that  it  can  be  said 
that  plaintiff's  evidence  was  entirely  destroyed,  or  that  the  jury 
was  bound,  as  a  matter  of  law,  to  disregard  it.  It  was  properly 
submitted  to  them,  and  their  finding  for  plaintiff  establishes  the 
facts  above  stated.  *  *  *  Ordinarily  it  is  perfectly  safe  to  get 
upon  a  street  car  moving  slowly,  and  thousands  of  people  do  it 
every  day  with  perfect  safety.  But  there  may  be  exceptional 
cases,  when  the  car  is  moving  rapidly,  or  when  the  person  is  in- 
firm or  clumsy,  or  is  incumbered  with  children,  packages,  or  other 
hindrances,  or  when  there  are  other  unfavorable  conditions,  when 
it  would  be  reckless  to  do  so,  and  a  court  might,  upon  undisputed 
evidence,  hold,  as  matter  of  law,  that  there  was  negligence  in  do- 
ing so.  But  in  most  cases  it  must  be  a  question  for  the  jury. 
Here  there  was  nothing  exceptional,  and  no  reason  apparent  why 
plaintiff  might  not,  with  prudence,  have  expected  to  enter  the  car 
with  safety."  This  case  is  a  very  clear  authority  in  favor  of  the 
defendant.  There  were  "unfavorable  conditions"  which  should 
have  admonished  the  plaintiff  that  it  was  an  act  of  recklessness  to 
attempt  entering  the  car  under  the  circumstances.  In  Movlan  v. 
Second  Avenue  R.  Co.,  128  N.  Y.  583,  27  X.  E.  977,  the  plaintiff 
was  the  sole  witness  to  prove  how  the  injuries  were  caused,  and 
upon  that  point  his  evidence  upon  direct  examination  was  as  fol- 
lows: "I  waited  for  the  car.  I  saw  the  car  coming — an  open 
•car.  T  waved  my  finger  and  heard  the  whistle  blow  to  stop  the 
car.  The  car  slacked.  I  stepped  on  the  cross-w^alk  and  waited 
for  the  car,  but  the  car  never  stopped.  It  nearly  stopped.  I 
waited  for  the  center  of  the  car,  and  put  my  foot  on  the  step,  and 
took  hold  of  the  stanchion,  and  I  heard  the  whistle  blow,  and  the 
horses  went  faster — very  fast — and  I  was  struck  by  a  truck  the 
other  side  before  I  had  time  to  ^o  in  the  car.  The  car  started,  and 
the  truck  was  in  the  street.  The  portion  of  mv  body  which  was 
not  in  the  car  struck  an  emptv  truck  to  which  horses  were  at- 
tached." Upon  his  cross-examination  he  testified  as  follows:  *'I 
struck  the  hub  of  the  truck  in  about  a  second  after  the  car  started 
wnth  me.  The  car  was  moving  at  the  time,  but  had  nearly 
stopped.    I  was  struck  about  six  or  seven  feet  from  the  crossinsr 
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where  I  got  on."  It  appeared  that  the  plaintiff  was  a  young  man, 
about  26  years  of  age,  in  good  health,  and,  at  the  time  of  the  acci- 
dent, unincumbered.  Judge  Earl,  writing  for  the  court,  said: 
'*Upon  these  facts,  we  think  the  plaintiff  should  have  been  non- 
suited. It  is  impossible  for  us  to  perceive  wherein  the  defendant 
was  guilty  of  negligence,  or,  if  it  was  guilty,  wherein  it  was  more 
guilty  than  the  plaintiff.  It  was  not  careless  for  the  plaintiff  to- 
attempt  to  enter  the  car  while  it  was  slowly  moving.  Thousands 
of  young  men  get  on  and  off  street  cars  daily,  and  are  permitted 
to  do  so  in  perfect  safety.  No  negligence  can  therefore  be  im- 
puted to  the  defendant  merely  because  it  did  not  stop  the  car  for 
the  plaintiff.  But  for  the  truck  in  the  street,  he  would  have  en- 
tered the  car  in  safety,  and  would  have  been  uninjured.  The 
sole  question,  therefore,  is  whether  the  defendant  ought  to  have 
guarded  the  plaintiff  against  injury  from  the  truck  in  the  street 
near  its  track.  It  was  not  bound  to  know  that  the  truck  was  tem- 
porarily there  so  close  to  its  track  that  there  was  danger  that  a 
person  attempting  to  get  into  one  of  its  cars  might  be  injured  by 
collision  therewith.  There  was  no  evidence  that  the  driver  or 
conductor  of  the  car  saw  the  truck  or  perceived  the  danger,  and 
it  does  not  even  appear  that  the  conductor  was  in  a  position  to 
see  the  truck.  The  plaintiff  when  he  attempted  to  get  upon  the 
car  was  probably  nearer  the  truck  than  the  conductor  was,  and 
he  had  a  better  opportunity  to  see  the  truck  than  the  conductor 
had,  as  it  was  on  the  same  side  of  the  car  with  him,  near  him,  in 
plain  sight — ^in  fact,  in  his  immediate  prestnce.  If  the  conductor 
was  careless  in  not  seeing  it,  he  was  more  careless.  If  the  con- 
ductor was  bound  to  guard  him  against  the  danger,  so  he  was 
also  bound  to  care  for  himself.  It  was  his  duty  to  see  for  himself 
that  there  was  no  obstacle  in  his  immediate  presence  outside  of 
the  car  and  the  railway  track  which  made  it  dangerous  for  him 
to  attempt  to  enter  the  moving  car."  The  case  at  bar  is  much 
stronger  against  the  plaintiff  than  the  one  last  cited.  The  plaintiff 
was  29  years  of  age,  and  presumably  in  good  health,  and  in  pos- 
session of  all  his  faculties.  He  was  aware  of  the  existence  of  this 
barrier  prior  to  the  date  of  the  accident,  and  stood  practically 
alongside  of  it,  in  a  well-lighted  place,  when  he  attempted  to 
board  the  moving  car. 

The  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

CuLLEN,  C.  J.,  and  Gray,  O'Brii^n,  Haight,  Vann,  and 
Werner^  JJ.,  concur. 

Judgment  and  order  reversed,  etc. 

17— R  R  R— 43 
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The  Appellate  Division  on  the  first  app^j  ^  ^' 
Eppendorf  v.  Brooklyn  C.  &  N.  R.  Ca^  ^^ 
Rep.  171,  as  a  controlling  authority  i^J  jf^^ 
case  cited  it  appears  that  the  plaintiff-  j-    -      *'  action 
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fore  he  could  place  the  other  f;  \'ncwspap«^ 

while  looking  at  him,  and  wi.  ;    .  a^witness'  credi- 

let  go  the  brake,  and  thus  .s^, 

foot  slipped  and  got  unde  action  for  injuries  to  a 

crushed.     These  facts  r  '  oy  a  washout,  an  instruc- 

Thev  are  contradicted  /  t^  take  all  reasonable  pre- 

A  £^  A     4.      T3.,4.  4.u^4r  •  ,  It  was  not  required  to  employ 

defendant.     But  that  ^^^  j^j^j^^g^  scientific  skill  migbt 

that  plamtiff  s  evide  speculative  and  untried  experiment, 

was  bound,  as  a  m  ale  applies  only  to  cases  involving  the 

submitted  to  ther  ^id  improvements  in  railroad  equipment. 

facts  above  state     '  i  *^^  ^^"^^  charged  that  the  law  imposed 

and  necessity  of  showing  by  a  preponderance 
upon  a  street  <  ^  ^jj^  negligence  of  the  defendant  railroad  com- 

every  day  w  thing  else,  which  caused  the  alleged  injuries,  the 

cases,  when  csted  instruction  concerning  the  preponderance  of 

firm  or  clur       ^  *  ^^^^  ^^^  "^t  ^^^^^' 

1  •    J  of  God. — Where,  in  an  action  against  a  carrier  for  in- 

nmaranLe  ^^^jj  clerk,  the  court  charged  that  the  evidence  tended  to 
it  woula  a  flood  and  washout  in  the  railroad  embankment,  resulting 
evidenc  n,  at  the  point  of  derailment  of  the  train,  was  an  unforeseen 
ing  so  -nee,  and  that  if  the  flood  and  washout  were  unexpected,  and 
"irl^re  Aperience  of  the  officers  and  agents  of  the  railroad  had  warned 


1   -.^  of  the  likelihood  of  such  an  occurrence,  the  jury  might  deter- 
\,\fl^  that  the  flood  and  washout  were  caused  by  an  act  of  God,  and 
^'^'^at  if  defendant  could  not  have  discovered  the  condition  of  the  em- 
d  ^'jnkraent  by  the  exercise  of  such  diligence  as  skillful  men  engaged  in 
*  fhat  kind  of  business  might  fairly  be  expected  to  use  under  like  cir- 
cumstances, it  would  not  be  chargeable  with  negligence  and  would 
not  be  liable,  the  court  sufficiently  charged  the  rule  with  reference  to 
the  carrier's  liability  for  the  accident,  resulting  from  an  act  of  God. 

Same.* — An  instruction,  in  an  action  against  a  carrier  for  injuries 
to  a  mail  clerk,  that  it  was  the  carrier's  duty  to  keep  its  tracks  in  a 
safe  condition  for  the  passage  of  trains  under  all  known  conditions, 
was  not  error,  where  the  court  also  charged  that  such  duty  was  ful- 
filled when  the  carrier  uses  the  legal  degree  of  care  in  the  premises, 
no  matter  whether  the  safety  be  the  result  or  not. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the 
Northern  District  of  California. 

The  defendant  in  error  brought  an  action  against  the  plaintiff 
in  error  to  recover  damages  for  personal  injuries  sustained  in  a 
train  wreck  on  February  17,  1901.  The  defendant  in  error  was 
a  mail  clerk  on  a  railroad  train  which  was  ditched  near  Mill  Citv 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers  witK 
respect  to  its  appliances  and  road,  see  foot-notes  appended  to  Lora 
V.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R.  753,  35  Am.  &  Eng   r? 
Cas.,  N.  S.,  753.  *^' 
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.     •  as  "Willow  Creek,"  across  which  the 

.    '  was  ordinarily  dry,  but  that  at  times  it 

.es  of  water  which  came  to  it  from  a  water- 
jie  area.  The  culvert  had  been  sufficient,  how- 
years,  to  carry  away  the  water  and  prevent  injury 
.iikment.  The  train  was  wrecked  about  6  o'clock  in 
ang.  A  culvert  about  three  miles  west  of  the  wreck, 
.g  a  capacity  three  times  that  of  the  culvert  at  the  place  of 
e  wreck,  was  found  to  be  washed  out  at  about  8  p.  m.  on  the 
day  before,  and  thereby  the  train  on  which  the  defendant  in  error 
was  carried  had  been  laid  up  for  some  six  hours  immediately  W- 
fore  the  wreck.  No  inquiry  was  made  by  the  train  crew,  the 
wrecking  crew,  or  any  one  as  to  the  condition  of  the  culvert 
at  the  place  of  the  wreck.  The  water  was  running  in  the  ravine 
there  at  half  past  1,  some  15  hours  before  the  wreck,  and  was 
rising  rapidly  in  the  creek  during  all  of  that  time.  On  the  after- 
noon of  the  16th,  ditches  around  Mill  City,  which  is  two  miles 
from  the  place  of  the  wreck,  were  running  full  of  water.  The 
temperature  had  risen,  a  warm  wind  was  blowing,  rain  was  fall- 
ing, and  the  snow  was  melting.  There  was  a  Japanese  track 
walker,  whose  duty  it  was  to  patrol  the  track,  where  the  wreck 
occurred,  from  1 :30  p.  m.  to  6  p.  m.  of  the  16th.  He  was  not 
produced  as  a  witness.  There  was  evidence  that  the  plaintiff  in 
error  had  made  efforts  to  find  him,  but  had  been  unable  to  dis- 
cover him  at  the  time  of  the  trial  of  the  cause,  which  was  some 
two  years  after  the  wreck  occurred.  It  was  shown  that  he  was  at 
Mill  City  for  about  five  months  after  the  date  of  the  wreck,  and 
that  within  less  than  three  months  after  the  wreck  an  action  had 
been  commenced  against  the  plaintiff  in  error  to  recover  damages 
for  the  death  of  a  passenger  who  had  been  killed  in  the  wreck. 
About  five  hours  prior  to  the  accident  a  heavily  loaded  repair 
train  passed  over  the  fill  without  difficulty,  but  the  crew  could 
not  see  down  the  embankment  more  than  five  feet,  and  did  not 
see  the  water  which  was  dammed  up.  There  was  evidence  of  a 
cloud-burst,  which  lasted  about  15  minutes,  on  the  morning  of 
the  16th,  at  a  point  about  25  miles  from  the  place  of  the  wreck. 
It  was  the  contention  of  the  plaintiff  in  error  that  the  accident 
^as  caused  by  an  unforeseen  and  unprecedented  accumulation 
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of  water  resulting  from  an  act  of  God,  and  that  it  had  used  due 
diligence  in  constructing  the  embankment  and  in  patroling  its 
track.  The  foregoing  statement  is  deemed  sufficient  to  render 
intelligible  the  questions  which  are  presented  on  the  assignments 
of  error. 

P,  F»  Dunne,  for  plaintiff  in  error. 

James  G,  Maguire  and  Houx  &  Barrett,  for  defendant  in 
error. 

Before  Gilbert  and  Ross,  Circuit  Judges,  and  Hawley,  Dis- 
trict Judge. 

Gilbert,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

It  is  assigned  as  error,  first,  that  the  court  sustained  an  objec- 
tion to  the  admission  in  evidence  of  a  written  copy  of  a  news- 
paper article  which  had  been  published  in  the  Lovelock  Tribune 
on  March  2,  1901.  A  witness  had  testified  on  behalf  of  the 
plaintiff  in  error  concerning  the  cloud-burst  which  occurred  on 
February  16th  near  Lovelock,  some  25  miles  from  the  place  of 
the  accident.  On  his  cross-examination  he  stated,  whether  vol- 
untarily or  in  answer  to  a  questoin  does  not  appear  from  the  bill 
of  exceptions,  that  the  editor  of  the  newspaper  came  and  inter- 
viewed him  about  it,  and  afterwards  published  an  account  of  the 
interview.  On  his  redirect  examination  the  plaintiff  in  error 
offered. a  written  copy  of  the  published  interview.  There  was  no 
error  in  its  exclusion.  It  was  not  competent  for  any  purpose,  nor 
was  it  admissible  under  any  rule  of  evidence.  It  is  claimed  that 
it  was  material  evidence  affecting  the  credibility  of  the  witness' 
testimony.  It  is  too  clear  to  require  discussion,  however,  that  it 
was  not  competent  to  fortify  the  testimony  of  the  witness  by 
showing  that  a  newspaper  had  published  an  interview  with  him 
which  substantially  corroborated  the  oral  testimony  which  he 
gave  in  court. 

The  remaining  assignments  of  error  are  equally  devoid  of 
merit.  They  relate  to  the  charge  to  the  jury.  The  court  gave 
the  jury  full  instructions  upon  all  features  of  the  case.  Error 
is  assigned  to  one  portion  of  the  charge,  and  to  the  refusal  of  the 
court  to  give  certain  instructions  which  were  requested.  A  por- 
tion of  one  of  the  instructions  so  requested  is  quoted  in  the  brief 
of  the  plaintiff  in  error  as  follows: 

"The  law  does  not  require  from  a  railroad  company  the  utmost 
degree  of  care  which  the  human  mind  is  capable  of  imagining. 
It  simply  requires  that  the  highest  degree  of  practicable  care 
should  be  used  which  is  consistent  with  the  mode  of  transporta- 
tion employed.  While  railroad  companies  are  to  use  all  reason- 
able precautions  against  injuries  to  passengers,  these  precautions 
are  to  be  measured  by  those  in  known  use  in  the  same  business 
which  have  been  shown  by  experience  to  be  efficacious.  The 
railroad  company  is  required  to  use  the  best  precautions  in  known 
practical  use  to  secure  the  safety  of  its  passengers,  but  it  is  not 
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required  to  employ  even-  possible  preventive  which  the  highest 
scientific  skill  might  suggest,  nor  is  it  required  to  adopt  any  mere 
speculative  and  untried  experiment." 

This  requested  instruction,  which  is  indeed  well  sustained  by 
authority,  was  properly  denied,  for  the  reason  that  it  had  no  re- 
lation to  the  case.  Such  an  instruction  applies  to  cases  involving 
the  use  of  machinery,  devices,  and  improvements  in  railroad 
equipment.  In  lieu  of  the  requested  instruction,  the  court 
charged  the  jury  that  it  was  the  duty  of  the  carrier  to  keep  its 
track  in  a  safe  condition  for  the  passage  of  trains  under  all  known 
conditions,  and  to  employ  such  agents  and  laborers  as  would 
secure  that  result  under  the  usual  and  known  circumstances  at- 
tending the  situation,  and  directed  them  to  find  a  verdict  for  the 
defendant  if  they  found  that  it  used  the  care  and  vigilance  of 
a  ver>'  prudent  and  cautious  person  in  the  situation,  and  in  view 
of  all  the  circumstances  attending  the  derailment  of  the  train. 

Another  instruction  was  requested  involving  the  presentation 
of  the  rule  concerning  the  preponderance  of  evidence  in  such  a 
case.  But  the  court  in  that  connection  instructed  the  jury  that 
the  law  imposed  upon  the  defendant  in  error  "the  burden  and 
necessity  of  showing  by  preponderance  of  evidence  that  it  was 
the  negligence  of  the  defendant  railroad  company,  and  not  some- 
thing else,  which  caused  the  alleged  injuries." 

Another  instruction  requested  by  the  plaintiff  in  error  was  the 
following : 

"If  the  jury  should  find  from  the  evidence  that  the  derailnient 
was  caused  by  an  unprecedented  flood  at  a  particular  spot  on  the 
track,  and  that  such  flood  was  not  the  result  of  any  human  act  or 
agency,  but  was  the  result  of  natural  forces  operating  in  an  un- 
foreseen and  inevitable  way,  such  as  is  sometimes  named  *an  act 
of  God,'  without  the  intervention  of  any  breach  of  duty  on  the 
part  of  the  defendant,  I  instruct  you  that,  in  providing  against 
any  such  natural  happening  or  act  of  God,  the  railroad  company 
is  not  held  to  the  utmost  and  extreme  care  of  a  very  cautious 
person,  but  sufficiently  discharges  its  duty  in  the  premises  if  in  this 
behalf  it  exercises  ordinary  care  and  diligence." 

As  to  the  proposition  involved  in  the  first  part  of  this  requested 
instruction,  the  court  charged  the  jury  thus : 

"The  evidence  tends  to  show  that  this  flood,  and  the  washout 
in  the  railroad  embankment  resulting  therefrom  at  this  point,  was 
an  unforeseen  occurrence.  No  flood  and  washout  at  this  par- 
ticular place  had  occurred  during  the  many  years  the  railroad 
had  been  built.  If  you  believe  this  evidence — that  the  flood  and 
washout  were  unexpected,  and  that  no  experience  of  the  officers 
and  agents  of  the  railroad  company  had  warned  them  of  the 
likelihood  of  such  an  occurrence — if  you  believe  this  testimony, 
as  I  have  said,  you  may  determine  that  the  flood  and  washout 
were  caused  bv  what  the  law  terms  'an  act  of  God/  " 

But  as  to  the  latter  portion  of  the  requested  instruction,  the 
plaintiff  in  error  cites  and  relies  upon  Gillespie  v,  St.  L.,  K.  C.  & 
N.  Ry.  Co.,  6  Mo.  App.  554,  in  which  the  court  announced  the 
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rule  that,  to  give  "to  the  carrier  the  practical  benefit  which  the 
law  allows  him,  he  must  be  held,  in  preventing  or  averting  the 
effect  of  the  act  of  God,  only  to  such  foresight  and  care  as 'an 
ordinarily  prudent  person  or  company  in  the  same  business  would 
use  under  all  the  circumstances  in  the  case."  It  is  true  that  a 
carrer  is  not  liable  for  injury  from  a  vis  major  or  an  act  of  God, 
if  it  be  uncombined  with  neglect  in  the  employment  of  human 
agency.  The  party  claiming  the  benefit  and  application  of  this 
exemption  must  be  without  fault  on  his  part.  Read  v.  Spaulding, 
30  N.  Y.  630,  86  Am.  Dec.  426 ;  Odd  Fellows'  M.  Aid  Ass'n  v, 
James,  63  Cal.  598,  607,  49  Am.  Rep.  107 ;  Dibble  &  Seligman  v. 
Morgan,  1  Woods,  406,  Fed.  Gas.  No.  3,881.  The  court,  we 
think,  fully  complied  with  the  rule  applicable  to  such  a  case  in 
giving  the  following  instruction: 

"But  if,  on  the  other  hand,  the  defendant  could  not  discover 
the  condition  of  this  embankment  by  the  exercise  of  such  dili- 
gence and  prudence  as  skillful  men  engaged  in  that  kind  of  busi- 
ness might  fairly  be  expected  to  use  under  like  circumstances,  it 
would  not  be  chargeable  with  negligence,  and  would  not  be  liable 
in  this  case." 

It  is  assigned  as  error  that  the  court  charged  the  jury  as  fol- 
lows: 

*'It  is  undoubtedly  the  duty  of  the  carrier  to  keq>  its  tracks  in 
safe  condition  for  the  passage  of  trains  under  all  known  condi- 
tions, and  to  employ  such  agents  and  laborers  as  would  secure 
that  result  under  the  usual  and  known  circumstances  attending 
the  situation." 

But  the  court  also  said  to  the  jury : 

"The  duty  of  the  carrier  is  fulfilled  when  it  uses  the  legal  de- 
gree of  care  in  the  premises,  no  matter  whether  the  safety  be  the 
result  or  not." 

The  court  thus  properly  charged  the  jury  on  the  law  of  the 
case  when  applied  to  the  question  of  the  right  of  a  passenger  to 
recover  damages  for  personal  injuries  sustained  under  the  cir- 
cumstances of  the  present  case.  We  find  no  error  in  any  of  the 
instructions  given,  or  in  refusing  those  that  were  requested. 

The  judgment  of  the  Gircuit  Gourt  is  affirmed. 


Traywick  v.  Southern  Ry.  Go. 

(Supreme  Court  of  South  Carolina,  March  11,  1905.) 

[50   S.   E.   Rep.   549.] 

Carriers — Delay  in  Delivery — Damages.'^ — In  an  action  to  recover 
damages  for  faihire  of  a  carrier  to  deliver  a  rice  huller,  damages  for 
loss  in  milling  rice  carried  by  the  public  to  other  mills,  because  of 
delay  in  delivery,  cannot  be  recovered  where  no  notice  to  the  carrier 
of  the  use  for  which  the  machine  was  intended  was  given  to  it. 

♦See  foot-note  appended  to  Ryland  &  Rankin  v.  Chesapeake  &  O. 
Ry.  Co.  (W;  Va.),  13  R.  R.  R.  279,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  279; 
Louisville  &  C.  Packet  Co.  v.  Bottorff  (Ky.),  13  R.  R.  R.  263,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  263. 
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Appeal  from  Common  Pleas  Circuit  Court  of  Orangeburg 
County;  Klugh,  Judge. 

Action  by  J.  B.  Traywick  against  the  Southern  Railway  Com- 
pany.   Judgment  for  plaintiff.    Defendant  appeals.    Reversed. 

The  question  presented  by  the  exceptions  require  reference  to 
the  complaint,  which  is  as  follows : 

The  first  paragraph  of  the  complaint  alleges  the  corporate  ex- 
istence of  the  defendant. 

"(2)  That  on  or  about  the  16th  day  of  October,  1899,  the 
plaintiff  ordered  through  W.  H.  Gibbes  &  Co.,  of  Columbia,  S. 
C,  one  rice  huller,  to  be  shipped  to  him  at  Cope,  S.  C,  as  early 
as  practicable.  That  shortly  thereafter  plaintiff  received  through 
the  said  W.  H.  Gibbes  &  Co.  the  bill  of  lading  for  said  rice  huller, 
duly  indorsed  to  him,  showing  that  on  the  said  16th  day  of  Octo- 
ber. 1899,  the  Barnard  &  Leas  Manufacturing  Company,  of 
Moline,  in  the  state  of  Illinois,  had  delivered  to  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  one  rice  huller,  knocked 
down  and  crated,  two  pieces,  weight  1,100  pounds,  consigned  to 
W.  H.  Gibbes  &  Co.,  Cope,  S.  C,  and  that  the  said  rice  huller  had 
been  shipped  as  second-class  freight,  at  the  rate  of  one  dollar 
and  forty-two  cents  per  hundred. 

*'(3)  That  the  said  bill  of  lading  provided,  among  other  things, 
as  follows :  'If  destination  is  not  on  the  line  of  the  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.,  delivery  to  be  made  at  any  con- 
venient station  on  the  line  of  the  Chicago,  Burlington  and  Quincy 
Railroad  Co.  to  a  connecting  carrier;  whereupon  all  further 
liability'  of  the  Chicago,  Burlington  and  Quincy  Railroad  Co. 
shall  cease.*  That  the  said  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  in  pursuance  of  its  said  agreement,  and  for  the 
consideration  therein  named,  did,  within  a  reasonable  time  after 
the  receipt  of  the  said  rice  huller  as  aforesaid,  transport  and  de- 
liver the  said  rice  huller  to  the  connecting  carrier  at  the  most 
convenient  station  on  its  line,  the  point  of  destination  (Cope,  S. 
C.)  not  being  a  station  of  its  said  line,  and  that  thereafter,  and 
within  a  reasonable  time,  the  said  rice  huller,  the  property  of  the 
plaintiff,  of  the  value  of  $275,  was  delivered  to  and  received  by 
the  defendant  herein,  to  be  transported  and  delivered  by  the  de- 
fendant at  some  convenient  station  on  its  line  to  the  connecting 
carrier,  to  be  transported  to  the  point  of  destination  (Cope,  S. 
C),  a  station  not  on  defendant's  line. 

"(4)  That  notwithstanding  the  said  rice  huller  was,  as  plain- 
tiff is  informed  and  believes,  delivered  to  and  received  by  the  de- 
fendant in  good  order  from  its  connecting  carrier,  and  within 
reasonable  time  after  its  shipment  from  Aloline,  in  the  state  of 
Illinois,  the  defendant  failed  to  care  for  or  safely  to  carry  said 
rice  huller,  but  so  negligently  and  carelessly  carried  the  same  that 
the  said  rice  huller  became  broken,  thereby  unfit  for  use  until  the 
broken  parts  could  be  supplied  from  the  manufactory  at  ]\Toline, 
aforesaid,  and  that  after  the  said  rice  huller  had  been  carried  by 
the  defendant  to  the  city  of  Columbia,  in  the  state  of  South  Caro- 
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lina,  a  station  on  the  defendant's  line,  it  was  unloaded  and  placed 
in  its  depot  at  said  point,  and  was  there,  through  the  negligence 
and  carelessness  of  the  defendant  and  its  servants,  permitted  to 
remain  the  space  of  thirty  days,  and  was  not  carried  forward 
until  the  same  was  traced  up  by  the  said  W.  H.  Gibbes  &  Co., 
and  ordered  to  be  carried  forward  by  the  defendant,  as  it  had 
undertaken  and  agreed  to  do. 

"(5)  That  the  said  rice  huller  did  not,  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendant,  arrive  at  Cope,  S.  C, 
the  point  of  its  destination,  until  the  11th  day  of  November,  1899, 
more  than  thirty  days  after  it  was  delivered  to  and  received  by 
the  defendant  company,  to  be  carried  forward  by  the  defendant 
company  with  care  and  safety,  and  without  delay  to  the  point  of 
its  destination,  and  more  than  sixty  days  after  it  was  shipped 
from  Moline,  in  the  state  of  Illinois. 

"(6)  That  the  plaintiff  was  at  the  times  above  mentioned,  and 
is  now,  engaged  in  the  rice  milling  business,  and  the  delay  caused 
by  the  defendant  in  forwarding  said  rice  huller,  and  in  having 
the  injuries  thereto  repaired,  deprived  him  of  its  use  during 
nearly  all  of  the  rice  milling  season,  and  caused  a  number  of  per- 
sons who  had  engaged  the  plaintiff  to  hull  their  rice  to  take  it 
elsewhere,  whereby  he  lost  all  the  profits  which  would  have 
otherwise  accrued  to  him  from  his  said  business,  which  would 
have  amounted  to  a  large  and  considerable  sum." 

The  seventh  paragraph  alleges  the  damages  at  $1,000. 

The  defendant  made  a  motion  at  a  previous  term  of  the  court 
to  strike  out  the  words  "and  caused  a  number  of  persons  who  had 
engaged  the  plaintiff  to  hull  their  rice  to  take  it  elsewhere,"  in 
paragraph  6  of  the  complaint,  which  was  refused. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $150. 
The  defendant  appealed  upon  numerous  exceptions. 

B,  L.  Ahney  and  Jos.  IV,  Barnzvell,  for  appellant. 
Jas.  F,  Izlar,  for  appellee. 

Gary,  A.  J.  (after  stating  the  foregoing  facts).  The  first 
question  for  consideration  is  whether  his  honor  the  presiding 
judge  erred  in  allowing  the  plaintiff  to  introduce  testimony,  show- 
ing loss  of  profits  by  reason  of  the  fact  that  the  public  carried 
their  rice  elsewhere  to  be  hulled  on  account  of  the  delay  men- 
tioned in  the  complaint.  The  general  principles  relating  to  the 
recovery  of  damages  may  be  said  to  have  been  definitely  settled 
since  the  leading  case  of  Hadley  if,  Baxendale,  9  Exch.  341.  The 
difficulty  arises  when  it  becomes  necessary  to  apply  the  general 
principles  to  the  facts  of  the  particular  case.  The  principles  in- 
dicated in  the  case  of  Hadley  v,  Baxendale  are  thus  succinctly 
stated  in  section  14  of  Wood's  Mayne  on  Damages:  "First. 
That  damages  which  may  fairly  and  reasonably  be  considered  as 
naturally  arising  from  a  breach  of  contract,  according  to  the 
usual  course  of  things,  are  always  recoverable.  Second.  That 
damages  which  would  not  arise  in  the  usual  course  of  things  from 
a  breach  of  contract,  but  which  do  arise  from  circumstances  pe- 
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culiar  to  the  special  case,  are  not  recoverable  unless  the  special 
circumstances  are  known  to  the  person  who  has  broken  the  con- 
tract." This  language  is  quoted  with  approval  in  Sitton  v.  Mac- 
Donald,  25  S.  C.  68,  60  Am.  Rep.  484.  The  case  of  Mood  v.  Tel. 
Co.,  40  S.  C.  524,  19  S.  E.  67,  shows  that  special  damages  are 
not  recoverable  unless  expressly  alleged,  and  that  those  damages 
are  special  that  do  not  necessarily  result  from  the  wrongful  act. 
In  the  case  of  Hays  z\  Tel.  Co.,  70  S.  C.  16,  48  S.  E.  608,  it  was 
decided  that  profits  were  recoverable  when  they  "may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties 
when  they  made  the  contract — that  is,  must  be  such  as  might 
naturally  be  expected  to  follow  its  violation — and  they  must  be 
certain,  both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed."  In  speaking  of  the  notice  disclosed  by  the  tele- 
gram in  that  case,  the  court  uses  this  language :  "In  the  case  now 
under  consideration  the  telegram  which  defendant  undertook  to 
transmit  indicated  on  its  face  the  purpose  to  give  information  of 
the  price  of  live  stock  by  size,  for  the  word  'hand,'  as  the  term  of 
measurement,  is  not' usually  applied  otherwise.  Such  a  message 
also  gives  notice  that  it  will  be  used  as  a  basis  of  business  action 
or  nonaction,  and  that  loss  or  profit  is  liable  to  result.  Indeed, 
the  sole  purpose  of  such  telegrams  is  obviously  to  make  profit  by 
purchase  and  sale,  and  this  purpose  was  within  the  understanding 
of  the  plaintiffs  and  the  telegraph  company  when  it  undertook 
to  deliver  the  message.-' 

We  proceed  to  apply  these  principles  to  the  facts  of  the  case 
under  consideration.  A  rice  huller  may  be  purchased  for  vari- 
ous purposes.  For  instance,  it  might  be  bought  for  private  use, 
or  for  sale,  or  for  making  profit  by  hulling  rice  for  the  public. 
The  case  of  Hays  v.  Tel.  Co.,  70  S.  C.  16,  48  S.  E.  608,  decided 
that,  when  the  object  is  to  make  profit,  the  party  committing  the 
act  of  wrong  must  in  some  manner  have  notice  of  this  fact.  This 
testimony,  under  the  pleadings,  was  therefore  inadmissible,  and 
the  presiding  judge  erred  in  allowing  it  to  be  introduced. 

We  will  consider  whether  his  honor  the  presiding  judge  erred 
in  ruling  that  there  was  evidence  of  notice  on  the  part  of  the  de- 
fendant. His  ruling  was  based  upon  the  fact  that  the  huller  was 
shipped  to  W.  H.  Gibbes  &  Co.  with  a  bill  of  lading  at  Copes, 
instead  of  Columbia,  S.  C,  the  usual  place  of  business  of  said 
firm.  His  view  was  that  the  defendant  was  bound  to  consider 
this  fact  in  determining  the  purpose  for  which  the  huller  was  to 
be  used  by  the  plaintiff,  as  the  real  party  in  interest,  and  the 
transferee  of  the  bill  of  lading.  We  do  think  this  testimony 
tended  to  show  that  the  plaintiff  purchased  the  huller  for  the 
purpose  of  making  profit  by  hulling  for  the  public.  This  ruling 
was  likewise  erroneous. 

The  last  question  is  whether  there  was  error  in  refusing  to 
strike  out  the  words  "and  caused  a  number  of  persons  who  had 
engaged  the  plaintiff  to  hull  their  rice  to  take  it  elsewhere,"  in 
paragraph  6  of  the  complaint.  The  object  in  alleging  that  fact 
was  to  enable  the  plaintiff  to  prove  special  damages.    The  plain- 
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tiff  failed  to  allege  notice  of  this  fact  on  the  part  of  the  defendant. 
Therefore  the  allegation  should  have  been  struck  out,  as  the 
plaintiff  could  derive  no  benefit  from  it  without  the  further  alle- 
gation of  notice  on  the  part  of  the  defendant. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  the  case  remanded  to  that  court  for  a 
new  trial. 


In  re  Enforcement  of  Personal  Property  Taxes  Delist 
QUENT  IN  Ramsey  County,  1902.  State  v.  Union  Tank 
Line  Co. 

(Supreme  Court  of  Minnesota,  March  10,  1905.) 

[102  N.  W.  Rep.  721.] 

Taxation — Personal  Property — Freight  Cars.* — Proceedings  for  the 
enforcement  of  personal  property  taxes  assessed  against  the  defend- 
ant upon  33  railroad  tank  cars  owned  by  it,  which  were  "within  the 
county  of  Ramsay  on  May  1,  1902. 

The  trial  court  found  that  the  defendant  is  a  nonresident  corpora- 
tion; that  it  had  no  agent,  office,  or  place  of  business  within  this  state 
at  any  time:  that  the  cars,  at  the  time  they  were  assessed,  were  en- 
gaged in  and  were  mere  instruments  of  interstate  commerce,  and  were 
in  the  actual  transit,  and  only  temporarily  within  this  state,  and  were 
not  detained  longer  than  was  necessary  for  unloading  and  transferring 
them. 

Held,  the  findings  of  fact  are  sustained  by  the  evidence,  and,  upon 
the  facts  found,  that  the  cars  were  not  taxable  in  this  state. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Olin  B.  Lewis, 
Judge. 

Proceedings  by  the  State  against  the  Union  Tank  Line  Com- 
pany to  enforce  personal  property  tax.  Judgment  for  defendant, 
and  the  state  appeals.    Affirmed. 

T.  R.  Kane,  Co.  Atty.,  and  O.  H.  O'Neill,  Asst.  Co.  Atty.,  for 
the  State. 

Stringer  &  Seymour,  for  respondent. 

Start,  C.  J.  This  is  a  proceeding  for  the  enforcement  of  per- 
sonal property  taxes  for  the  year  1902,  assessed  against  the  de- 
fendant for  personal  property  owned  by  it  which  was  w^ithin  the 
county  of  Ramsey  on  May  1,  1902.  The  defendant  by  its  answer 
interposed  objections  to  the  taxes,  alleging  that  it  is  a  corporation 
organized  and  created  by  and  under  the  laws  of  the  state  of  New 
Jersey,  having  its  principal  place  of  business  therein,  and  that  the 
only  personal  property  it  had  in  the  county  of  Ramsey  on  May  1, 
1902,  was  33  railroad  tank  cars,  which  were  then  engaged  in  in- 

*As  to  the  right  of  a  state  to  tax  cars  used  in  interstate  commerce, 
but  temporarily  within  its  borders,  see  foot-note  appended  to  Allen  v. 
Pullman's  Palace  Car  Co.  (U.  S.),  11  R.  R.  R.  640,  34  Am.  &  Eng.  R. 
Gas.,  N.  S.,  640. 
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terstate  commerce  and  in  transit  through  the  state  of  Minnesota. 
It  was  admitted  by  the  state  that  the  property  assessed,  and  upon 
which  the  taxes  were  based,  were  33  railroad  tank  cars. 

The  trial  court  found,  in  effect,  with  other  facts  not  here  ma- 
terial, the  following:  (1)  The  defendant  is  a  corporation  having 
its  domicile  at  Bayonne,  N.  J.,  and  existing  under  the  laws  of 
that  state,  and  is  a  resident  and  taxpayer  thereof.  The  business 
of  the  defendant  is  the  building,  purchasing,  and  owning  of  rail- 
road tank  cars,  and  the  letting  of  the  same  for  hire  to  railroad 
companies  and  others,  as  vehicles  for  the  transportation  of  liquid 
commodities,  to  points  on  railroads  in  the  United  States.  Such 
cars  are  not  leased  for  regular  periods,  routes,  or  trips,  but  are 
leased  irregularly,  as  they  may  be  applied  for  upon  requisition 
to  the  New  York  office,  and  are  not  the  property  of  any  railroad 
company.  (2)  The  Union  Tank  Line  Company  had  no  agent, 
office,  or  place  of  business  within  the  state  of  Minnesota  on  the 
1st  day  of  May,  1902,  or  at  any  other  time.  (3)  In  March,  1902, 
the  cars  which  are  the  subject  of  this  proceeding  were  loaded 
with  oil  at  Whiting,  Ind.,  and  shipped  and  consigned  as  follows : 
Seven  to  Portland,  Or. ;  fourteen  to  a  point  in  the  state  of  Wash- 
ington ;  one  to  Butte,  Mont. ;  four  to  Winnipeg,  in  the  province  of 
Manitoba ;  seven  to  St.  Paul,  Minn.  In  due  course  of  time  the 
cars  reached  their  respective  destinations,  and,  having  been  un- 
loaded, started  back  as  empties  on  their  return.  (4)  The  seven 
cars  loaded  and  billed  from  Whiting,  Ind.,  to  St.  Paul,  Minn., 
were  used  for  the  purpose  of  bringing  merchandise  into  the  state 
of  Minnesota,  and  did  not  remain  here  longer  than  necessary  to 
be  unloaded  and  returned  in  the  usual  course  of  business  and 
of  railroading.  All  the  cars,  at  the  time  they  were  assessed,  were 
engaged  in  and  were  instruments  of  interstate  commerce,  and 
w^hile  in  St.  Paul  were  actually  in  transit,  and  were  temporarily 
within  the  state  of  Minnesota,  and  were  not  detained  for  use  or 
in  use  in  this  state  except  as  herein  stated,  and  were  not  detained 
in  St.  Paul  longer  than  was  reasonably  necessarj^  for  the  pur- 
poses of  unloading  and  transferring  under  the  existing 
conditions  and  transferring  facilities.  (5)  Save  as  hereinbefore 
stated,  the  defendant,  on  the  1st  day  of  May,  1902,  did  not  have 
or  own  any  property  within  this  state,  and  was  not  engaged  in 
the  transaction  of  any  business  therein.  The  court  found  as 
a  conclusion  of  law  that  the  cars  were  not  subject  to  taxation  in 
this  state  at  the  time  they  were  assessed,  and  that  judgment  be 
entered  dismissing  the  proceedings.  Judgment  was  so  entered, 
from  which  the  plaintiff  appealed. 

The  state  challenges  the  fourth  subdivision  of  the  trial  court's 
findings  of  fact  as  not  sustained  by  the  evidence.  It  is  true,  as 
claimed,  that  the  bifrden  was  upon  the  defendant  to  establish 
affirmatively  the  illegality  of  the  assessment  and  tax  here  in  ques- 
tion. Laws  1902,  p.  38,  c.  2,  §  74;  Dunneirs  Minnesota  Tax 
Laws,  §  336.  It  is  urged  on  behalf  of  the  state  with  earnestness 
and  candor  that  the  finding  that  the  cars  in  question,  while  in 
St  Paul — that  is,  in  the  county  of  Ramsey — were  actually  in 
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transit  and  only  temporarily  within  the  state,  and  were  not  de- 
tained for  use  in  the  state  longer  '  than  was  reasonably 
necessary  for  the  puq)ose  of  unloading  and  transferring  them, 
is  unsupported  by  any  evidence  tending  to  prove  the  fact. 
This  question  whether  the  finding  is  supported  by  the  evidence 
must  be  determined  by  the  rules  applicable  to  ordinary''  civil 
actions.  It  is  not  permissible,  because  this  is  a  tax  case,  and 
equitably  the  defendant  ought  to  pay  a  tax  for  the  protection 
of  its  property  which  it  receives  from  the  state,  to  disregard 
settled  rules  of  law.  Therefore,  in  this  as  in  other  cases  the 
question  is  whether  the  evidence  reasonably  tends  to  support 
the  findings  of  fact  as  made.  Carver  v,  Bagley,  79  Minn.  114, 
81  N.  W.  757.  We  have  attentively  considered  the  evidence, 
and  find  that,  considered  as  a  whole,  it  supports  the  findings  in 
question.  Certain  ultimate  facts  found  by  the  court,  which 
counsel  for  the  state  claims  are  based  upon  unwarranted  assump- 
tions, are  fair  inferences  from  evidentiary  facts  which  were 
proven. 

This  brings  us  to  the  only  other  question  in  the  case,  namely, 
do  the  facts  found  by  the  trial  court  support  the  conclusions  of 
law?  The  fact  that  the  cars  were  the  personal  property  of  a 
nonresident  is  no  reason  why  they  should  not  be  assessed  for  tax- 
ation in  this  state  if  they  were  not  within  the  state  for  merely 
temporary  purposes,  for  the  situs  of  personal  property  is  not 
necessarily  the  domicile  of  its  owner.  In  re  JeflFerson,  35  Minn. 
215,  28  N.  W.  256.  Nor  does  the  fact  that  they  were  engaged 
in  the  business  of  interstate  commerce  exempt  them  from  taxa- 
tion. State  V.  Canada  Car  Co.,  85  Minn.  457,  89  K.  W.  66. 
But  if  they  were  within  the  state  at  the  time  of  the  attempted 
assessment  only  temporarily,  and  were  not  brought  into  the  state 
or  detained  therein  for  use  for  an  indefinite  time,  they  were 
not  taxable  therein  under  any  law  of  this  state  in  force  at  that 
time,  for  in  such  case  thev  would  have  no  situs  therein.  In 
re  Jefferson,  35  Minn.  21 5, '28  N.  W.  256;  State  v.  Deering,  56 
Minn.  24,  57  N.  W.  313;  State  v.  Mortgage  Co.,  76  Minn.  157, 
78  N.  W.  962,  1117;  State  v.  Refining  Co.,  79  Minn.  127,  81  X. 
W.  752 ;  In  re  Union  Tank  Line  Co.,  204  111.  347,  68  N.  E.  504, 
98  Am.  St.  Rep.  221.  The  facts  found  by  the  trial  court  bring 
this  case  clearly  within  the  rule,  and  its  conclusions  of  law  that 
the  cars  were  not  subject  to  taxation  at  the  time  they  were 
assessed  follows  as  a  necessary  legal  conclusion  from  the  facts 
found.  Inasmuch  as  the  controlling  factors  in  the  decision  of 
this  case  are  the  facts  found  by  the  court,  it  is  inexpedient  to 
discuss  and  decide  other  interesting  and  far-reaching  questions 
discussed  in  the  briefs  of  counsel. 

It  is  urged  by  the  state  that  there  is  no  finding  that  the  number 
of  cars  assessed  was  greater  than  the  average  number  habitually 
in  or  passing  through  the  state ;  that  the  state  had  the  right  to 
assess  for  taxation  such  average  number;  hence  the  facts  found 
do  not  sustain  the  conclusions  of  law.  In  this  connection  the 
case  of  American  Refrigerator  Co.  v.  Hall,  174  U.  S.  70,  19 
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Sup.  Ct.  599,  43  L.  Ed.  899,  is  cited  and  relied  upon.  The 
case  cited  was  based  upon  a  statute  of  the  state  of  Colorado. 
The  statute  in  effect  authorized  the  State  Board  of  Equalization 
to  ascertain  the  average  number  of  cars  or  other  items  of  per- 
sonal property,  which  were  constantly  changing,  habitually  used 
and  employed  by  a  corporation  within  the  state  during  the  period 
for  which  they^  were  assessed,  and  to  fix  the  value  of  such 
average  as  a  basis  for  the  taxation  of  the  corporation.  The 
court  sustained  the  statute  and  the  assessment.  The  decision 
is  an  interesting  and  important  one  on  the  subject  of  the  taxation 
of  the  cars  of  corporations  of  the  class  to  which  the  defendant 
belongs.  But  it  is  not  relevant  to  the  case  at  bar,  for  the  obvious 
reason  that  we  have  no  statute  similar  to  the  one  involved  in  that 
case.  Again,  the  assessment  here  in  question  was  not  made  by 
a  state  board  for  the  entire  state,  but  by  the  assessor  of  a  local 
assessment  district  upon  specific  cars  passing  through  or  tem- 
porarily within  the  county  of  Ramsey.  • 

It  follows  that  the  assessment  of  the  cars  in  question  was  void, 
and  that  the  judgment  must  be  affirmed.     So  ordered. 


HuTCHiNS  V,  Pennsylvania  R.  Co. 

(Court  of  Appeals  of  New  York,  April  11,  1905.) 

[73  N.   E.   Rep.  972.] 

Loss  of  Baggage — Limitihg  Liability^— Ticket— Printed  Conditions.* 

— Liability  of  railroad  company  selling  a  ticket  to  a  passenger  to  a 
point  beyond  its  own  line  for  loss  of  baggage  delivered  to  a  connect- 
ing line  in  good  order  is  not  limited  by  conditions  in  fine  print  on  a 
ticket,  providing  that  in  checking  baggage  beyond  its  own  line  the 
company  restricts  its  liability  to  wearing  apparel  of  a  specified  value, 
where  there  is  no  evidence  that  the  passenger  knew  of  such  conditions 
and  agreed  to  them. 

Same — Same — Same — Same.* — Where  a  passenger  asked  for  a 
through  ticket  beyond  the  carrier's  line,  and  the  ticket  agent  delivers 
it  without  notifying  him  of  conditions  as  to  limiting  liability  for  injury 
to  baggage  on  the  connecting  line,  and  the  passenger  does  not  read  or 
know  of  them,  the  liability  of  the  initial  carrier  for  through  transpor- 
tation from  the  point  of  departure  to  the  point  of  destination  is  es- 
tablished, and  cannot  be  affected  by  conditions  of  which  the  passenger 
had  no  notice,  and  to  which  he  did  not  assent. 

O'Brien  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Martha  Hutchins  against  the  Pennsylvania  Railroad 
Company.     From  a  judgment  of  the  Appellate  Division  (86  N. 

*See  foot-note  appended  to  Jacobs  v.  Central  R.  Co.  of  New  Jersey 
(Pa.),  11  R.  R.  R.  562.  34  Am.  &  Eng.  R.  Cas..  N.  S.,  562. 

As  to  whether  mere  acceptance  of  a  ticket  includes  assent  to  its 
printed  conditions,  see  foot-notes  appended  to  Marx  v.  Louisiana 
Western  R.  Co.  (La.),  13  R.  R.  R.  635.  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
635. 
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Y.  Supp.  1138,  92  App.  Div.  612)  affirming  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.     Affirmed. 

Henry  Galbraith  Ward  and  Norman  B.  Beecher,  for  appellant. 
Maurice  V.  Theall,  for  respondent. 

Vann,  J.  In  May,  1900,  the  plaintiff  applied  to  an  agent  of 
the  defendant  for  through  transportation  from  Brooklyn,  N.  Y., 
to  Carlsbad,  N.  M.,  "over  the  Pennsylvania  Railroad."  The 
agent  handed  her  what  is  called  a  "continuous  passage,  through 
ticket,"  and  she  paid  him  the  price  asked  therefor.  At  the 
same  time  the  defendant  gave  her  a  check  "on  that  ticket"  for 
her  trunk  to  Carlsbad,  N.  M.,  but  when  the  trunk  was  delivered 
at  that  place  the  lock  was  broken,  and  a  portion  of  the  contents 
was  missing.  At  the  head  of  the  ticket  was  printed  in  somewhat 
conspicuous  type :  "Pennsylvania  Railroad  Company.  Good  for 
one  first-class  passage  to"  Ft.  Worth,  Tex.  Beneath  and  in 
smaller  letters  were  the  words  "Subject  to  the  following  con- 
tract," which  were  directly  followed  by  a  "Notice"  to  the  effect 
that  it  was  "a  penal  offense  for  the  purchaser  or  holder  of  this 
ticket  to  sell,  barter  or  transfer  the  same  for  a  consideration  in 
the  State  of  Texas,  and  this  ticket  or  any  unused  part  thereof 
is  redeemable  at  any  ticket  office  in  Texas,  of  a  railway  company 
over  which  this  ticket  or  any  unused  part  thereof  reads,  if  pre- 
sented within  ten  days  after  the  right  to  use  the  same  has 
expired  by  limitation  of  time  as  stipulated  thereon."  Next  be- 
low, in  very  fine  print,  were  eight  paragraphs,  numbered  consec- 
utively, of  which  the  first  and  last  were  as  follows: 

"(1)  That  in  selling  this  ticket  and  checking  baggage  this 
company  acts  as  agent  only  and  is  not  responsible  beyond  its  own 
line.     *     *     * 

"(8)  That  baggage  liability  is  limited  to  wearing  apparel  not 
exceeding  $100  in  value." 

At  the  bottom  of  the  ticket  was  the  following,  "I  hereby 
agree  to  all  the  conditions  of  the  above  contract,"  and  beneath 
were  two  blanks,  one  headed  "Signature,"  and  the  other  "Wit- 
ness." Attached  to  the  ticket  were  five  coupons,  each  headed 
in  conspicuous  type  "Issued  by  Pennsylvania  Railroad  Co.," 
which  in  all  except  the  last  was  followed  by  the  words,  in  much 
smaller  typtj  "on  account  of"  some  other  railroad  named. 

Another  ticket,  with  two  coupons  attached,  for  a  passage  from 
Ft.  Worth  to  Carlsbad,  was  delivered  to  the  plaintiff  with  the 
one  already  described.  The  second  ticket  was  in  all  other  re- 
spects a  substantial  duplicate  of  the  first,  and  the  coupons  ac- 
companying were  in  the  same  form  as  the  others,  except  that 
each  named,  in  fine  print,  a  different  railroad. 

Neither  ticket  was  signed  by  the  plaintiff,  and  she  was  not 
asked  to  sign  either.  She  read  neither  ticket  nor  any  coupon, 
and  never  even  took  them  from  her  purse  where  she  put  them 
as  they  were  delivered  to  her,  except  when  the  conductor  asked 
for  her  fare.  Her  attention  was  not  "called  to  what  the  ticket 
contained,"  and  she  "did  not  know  what  it  contained."    She 
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was  never  informed  by  what  means  or  lines  the  defendant  was 
to  furnish  the  transportation  that  she  asked  for,  nor  how  it 
intended  to  perform  its  contract  with  her.  She  knew  what  she 
wanted,  and  asked  for  it;  but  the  defendant  gave  her  something 
of  its  own  manufacture,  without  notifying  her  what  it  was,  or 
that  it  was  not  what  it  knew  she  supposed  she  was  purchasing. 
During  hex  journey  she  changed  cars  at  St.  Louis,  where  she 
took  the  train  pointed  out  to  her  by  the  conductor,  which,  as 
she  thought  when  she  testified  as  a  witness,  was  on  the  Iron 
Mountain  Railroad.  It  did  not  appear  that  she  was  accustomed 
to  traveling,  or  that  she  knew  anything  about  the  nature  of 
coupon  tickets,  or  what  roads  belonged  to  the  defendant's  sys- 
tem. She  was  somewhat  advanced  in  years,  and  simply  asked 
for  a  through  ticket  to  Carlsbad,  N.  M.,  over  the  Pennsylvania 
Railroad,  paid  the  price,  and  took  what  was  given  her. 

In  behalf  of  the  defendant,  evidence  was  given  by  men  in  its 
employment  tending  to  show  that  it  accounted  to  seven  inde- 
pendent railroad  corporations,  named  in  as  many  coupons  at- 
tached to  the  tickets,  for  their  share  of  the  entire  cost  of  trans- 
portation, and  that  the  plaintiff's  trunk  was  delivered  in  good 
order  at  St.  Louis  to  the  Iron  Mountain  &  Southern  Railway 
Company,  one  of  such  roads.  Where  her  trunk  was  broken 
open,  did  not  appear. 

At  the  close  of  all  the  evidence  the  defendant  moved  for  the 
direction  of  a  verdict  in  its  favor,  but  the  court  directed  a  verdict 
in  favor  of  the  plaintiff ;  neither  party  having  asked  to  go  to  the 
jury  upon  any  question.  The  effect  was  the  same  as  if  both  par- 
ties had  moved  to'  direct,  and  neither  had  asked  to  go  to  the  jury. 
The  exception  to  this  direction  is  the  only  one  appearing  in  the 
record. 

If  any  question  of  fact  was  presented  by  the  evidence,  it  was 
resolved  in  favor  of  the  plaintiff  by  the  course  pursued  at  the 
trial  without  objection  on  the  part  of  the  defendant.  Sutter  v. 
Vanderveer,  122  N.  Y.  652,  25  N.  E.  907;  Smith  v.  Weston,  159 
N.  Y.  194,  54  N.  E.  38.  We  should  therefore  examine  the 
record  in  order  to  see  whether  there  is  any  evidence  which  upon 
any  reasonable  view  will  sustain  the  verdict  directed,  and,  if  there 
is,  it  is  our  duty  to  affirm;  otherwise  to  reverse.  Jerome  ^'. 
Queen  City  Cycle  Co.,  163  N.  Y.  351,  57  N.  E.  485. 

I  think  the  evidence  warranted  the  court  in  finding,  by  the 
direction  of  a  verdict  for  the  plaintiff,  that  the  contract  was  for 
through  transportation  from  the  point  of  departure  to  the  place 
of  destination.  The  defendant  failed  to  conclusively  establish 
a  limitation  by  special  contract  of  its  common-law  liability  as  a 
carrier.  Jennings  v.  Grand  Trunk  Ry.,  127  N.  Y.  438,  28  N.  E. 
394.  The  form  of  the  ticket  suggests  a  proposition  to  make  such 
a  contract,  for  there  was  appended  thereto  the  sentence,  "I 
hereby  agree  to  all  the  conditions  of  the  above  contract,"  with 
a  blank  for  the  signature  of  the  purchaser,  and  another  for  the 
signature  of  the  selling  agent  as  a  witness.  The  proposition  was 
not  accepted  by  the  plaintiff,  for  she  did  not  sign  the  ticket,  nor 
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have  any  reason  to  believe  she  was  exf)ected  to.  She  did  not 
assent  to  the  proposition,  nor  agree  to  any  limitation  of  liability 
on  the  part  of  the  defendant,  by  merely  accepting  and  using  the 
ticket,  for  she  did  not  read  it  or  know  its  contents,  nor  was  she 
told  to  read  it  or  requested  to  sign  it.  She  asked  for  through 
transportation  to  Carlsbad,  N.  M.,  over  the  defendant's  railroad, 
and,  when  the  ticket  was  delivered  to  her  without,  request  or 
remark  by  its  agent,  she  had  a  right  to  presume  she  was  getting 
what  she  asked  for  and  what  she  paid  for.  A  railroad  ticket  may 
be  a  contract  or  a  voucher;  and  which  the  ticket  of  the  plaintiff 
was,  depended  upon  the  inference  to  be  drawn  from  what  was 
said  and  done  when  she  bought  it,  as  well  as  on  the  form  of  the 
ticket  and  coupons.  A  ticket  is  no  notice  of  conditions  con- 
cealed therein  by  fine  print,  unless  the  attention  of  the  holder  is 
in  some  way  directed  to  them.  There  is  no  presumption  that  a 
passenger  assents  to  the  terms  of  a  complex  ticket  unless  he  has 
notice  of  what  they  are.  Rawson  v,  Penn.  R.  Co.,  48  N.  Y.  212, 
8  Am.  Rep.  543 ;  Madan  v.  Sherard,  73  N.  Y.  329,  29  Am.  Rep. 
153. 

The  situation  of  the  plaintiff  was  quite  unlike  that  of  Mr. 
CuUom,  the  purchaser  of  a  ticket  in  the  Talcott  Case,  as  he  was 
an  old  traveler  and  familiar  with  all  the  facts.  He  "knew  what 
a  coupon  ticket  meant,  and  he  intended  to  purchase  a  ticket  that 
would  take  him  over  the  West  Shore  and  another  connecting 
line."  He  knew  that  the  Wabash  Railroad,  from  which  he 
bought  the  ticket,  did  not  extend  to  New  York,  his  place  of  des- 
tination, and  that  its  eastern  terminus  was  at  Detroit.  In  addi- 
tion to  knowing  that  he  would  have  to  use  other  lines,  he  "knew 
that,  besides  the  coupons  for  the  different  portions  of  the  journey, 
there  was  a  printed  contract  at  the  head  of  the  ticket,  but  he  did 
not  read  it  until  after  the  accident."  Even  in  that  case  we  held 
that  the  nature  and  extent  of  the  contract  was  a  question  of  fact, 
but,  as  the  evidence  was  conflicting,  and  the  referee  had  found 
for  the  defendant,  we  affirmed  as  to  the  second  cause  of  action. 
As  to  the  first  cause  of  action,  however,  we  reversed,  because 
a  nonsuit  was  granted  by  the  referee,  while  we  held  that  he 
should  have  passed  upon  the  question  in  relation  to  an  alleged 
cofitract  for  through  transportation  as  one  of  fact.  Talcott  v, 
Wabash  Railroad  Co.,  159  N.  Y.  461,  54  N.  E.  1.  \Vhile 
that  case  was  decided  by  a  divided  vote,  and  no  opinion  in  its 
entirety  received  the  assent  of  a  majority  of  the  judges,  the 
judgment  pronounced  shows  that  it  was  necessarily  held  as  is 
stated  above.  The  leading  authorities  were  cited  and  reviewed, 
so  that  further  effort  in  that  direction  is  unnecessary.  We  re- 
gard the  Talcott  Case  as  controlling,  and,  without  further  dis- 
cussion, affinn  the  judgment  appealed  from,  with  costs. 
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(Supreme  Court  of  Washington,  April  17,  1905.) 

[80   Pac.   Rep.   546.] 

Jurors — Prejudice — Challenge  for  Cause. — Where,  in  an  action  for 
personal  injuries,  a  juror  testified  that  he  had  a  prejudice  against  such 
cases,  but  that  he  knew  nothing  of  the  facts  in  the  case,  and  had  no 
predilections  concerning  it  or  its  merits,  and  that  he  would  try  the 
case  on  the  evidence,  a  challenge  for  cause  was  properly  overruled, 
though  he  also  stated  that  it  might  require  some  evidence  to  remove 
his  prejudice. 

Carriage  of  Passengers — Degree  of  Care.* — A  carrier  of  passengers 
is  not  bound  to  exercise  the  highest  degree  of  care  in  the  management 
of  its  cars,  etc.,  for  the  protection  of  passengers,  but  only  the  highest 
degree  of  skill  and  care  reasonably  compatible  with  the  practical  op- 
eration of  its  business. 

Same — Same — Instructions — Requests. — An  instruction  that  a  street 
railway  company  undertaking  to  transport  passengers  for  hire  is  a 
common  carrier,  and  bound  to  exercise  a  high  degree  of  care  in  the 
operation  of  its  road  and  in  providing  cars,  in  order  to  prevent  acci- 
dent and  injury  to  passengers,  was  sufficient,  in  the  absence  of  a  re- 
quest from  plaintiff  for  a  more  definite  and  specific  instruction. 

Appeal  from  Superior  Court,  Spokane  County;  Geo.  W.  Belt, 
Judge. 

Action  by  George  Denham  and  wife  against  the  Washington 
Water  Power  Company.  From  a  judgment  in  favor  of  defend- 
ant, plaintiffs  appeal.     Affirmed. 

Roche  &  Onstein,  for  appellants. 
H.  M,  Stephens,  for  respondent. 

RooT^  J.  Appellant  Margaret  Denham  was  riding  upon  a 
street  car  of  the  defendant  company,  and  was  in  some  manner 
thrown  therefrom  and  seriously  injured  while  the  car  was  in  mo- 
tion. It  was  contended  by  appellants  that  the  respondent  was 
negligent  in  permitting  the  car  to  become  over-crowded,  and  in 
not  having  it  suitably  arranged  to  avoid  the  character  of  accident 
which  it  was  claimed  said  appellant  sustained.  A  verdict  was 
returned  in  favor  of  the  defendant,  and  judgment  entered  there- 
upon.    From  this  judgment,  appeal  is  taken. 

*As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
foot-notes  appended  to  Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  13  R. 
R.  R.  688,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  688;  Birmingham  Ry.,  etc., 
Co.  V.  Bynum  (Ala.).  13  R.  R.  R.  683.  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
683:  Foster  v.  Seattle  Electric  Co.  (Wash.),  13  R.  R.  R.  640,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  640:  Magrane  v,  St.  Louis  &  S.  Ry.  Co.  (Mo.), 
13  R.  R.  R.  1,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Johnson  v.  Seattle 
Electric  Co.  (Wash.),  12  R.  R.  R.  786,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
786;  foot-notes  appended  to  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.), 
12  R.  R.  R.  753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  Fitch  v.  Mason 
City  &  C.  L.  Traction  Co.  (Iowa),  12  R.  R.  R.  451.  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  451;  Howell  v.  Lansing  City  Electric  Ry.  Co.  (Mich.),  12 
R.  R.  R.  61,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  61. 

17  K  K  K— 44 
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Among  the  errors  assigned  is  the  action  of  the  court  in  over- 
ruling appellants'  objections  to  a  juryman  by  the  name  of  White. 
A  portion  of  the  examination  of  said  juryman  was  as  follows: 
"Q.  Do  you  know  any  reason  why,  Mr.  White,  that  you  could 
not  render  a  fair  and  impartial  verdict  in  this  cause?  A.  Why, 
I  sometimes  think  I  have  a  prejudice  in  cases  of  this  kind. 
Q.  And  you  still  have  that  slight  prejudice  in  cases  of  this  kind, 
have  you  not,  Mr.  White  ?  A.  I  think  so.  Mr.  Roche :  I  submit 
a  challenge  for  cause.  Q.  By  Mr.  Stephens :  Mr.  White,  would 
you  give  the  same  weight  to  evidence  in  this  character  of  a  case 
as  you  would  in  any  other  case?  A.  I  think  so.  Q.  And  would 
decide  from  the  evidence  fairly  and  impartially,  under  the  in- 
structions of  the  court?  A.  Yes,  sir;  but  it  might  take  evidence 
to  remove  some  of  my  prejudices.  Q.  Still,  you  have  not  an 
opinion  one  way  or  the  other  of  the  case  before  you  hear  the 
evidence?  A.  I  have  not;  no,  sir.  Q.  And  your  opinion,  when 
you  heard  the  evidence,  would  be  made  up  from  the  evidence, 
would  it?  A.  It  would.  *  *  *  Q.  By  the  Court:  You 
think,  Mr.  White,  that  you  have  a  prejudice  which  might  in- 
fluence you  one  way  or  the  other  in  arriving  at  a  verdict?  A 
No ;  I  don't  think  I  have.  Q.  You  think  you  could  try  the  case 
fairly  and  impartially,  and  on  the  evidence  and  the  instructions 
given  you  by  the  court,  uninfluenced  by  any  prejudice  that  you 
might  have?  A.  I  think  so.  Q.  By  Mr.  Roche:  What  I  mean 
by  'prejudice'  is  what  degree  of  respect  that  you  would  pay 
to  the  testimony  of  the  plaintiffs'  witnesses.  Could  you  give  them 
the  same  credit  as  you  could  give  in  any  other  case  where  you 
are  not  prejudiced  at  all?  A.  Yes;  I  think  so.  *  *  *  Q. 
And  you  have  a  prejudice  that  it  would  require  some  evidence  to 
remove,  you  stated,  did  you  not  ?  A.  It  might.  Q.  And  you  still 
have  that  prejudice  that  it  would  require  evidence  to  remove, 
have  you  not,  Mr.  White?  A.  It  might,  possibly.  Q.  By  the 
Court:  As  I  understand  it,  Mr.  White,  you  have  a  prejudice 
generally  against  damage  cases  for  personal  injury?  A.  Yes, 
sir.  Q.  But  you  think  you  could  disregard  that  prejudice,  and 
decide  the  case  according  to  the  evidence  and  the  instructions 
of  the  court,  do  you?  A.  I  think  I  could  give  the  evidence  the 
same  weight  that  I  would  in  any  other  case.  I  think  I  would — 
the  same.  Q.  If,  after  hearing  the  evidence  and  instructions  of 
the  court  in  this  case,  you  thought  that  the  plaintiff  was  entitled  to 
damages,  you  would  not  hesitate  to  award  damages  because  of  any 
prejudice  that  you  might  have  against  damage  suits  generally? 
A.  No,  sir ;  I  think  not.  The  Court :  I  will  deny  the  challenge." 
Under  the  holding  of  this  court  in  the  case  of  State  v,  Croney, 
31  Wash.  122,  71  Pac.  783,  we  think  the  action  of  the  trial  court 
was  justified.  The  answers  of  this  juryman  showed  that  he  was 
frank  and  fair;  that  he  knew  nothing  whatever  about  the  facts 
of  this  case,  and  had  no  predilections  concerning  the  same  or  the 
merits  thereof ;  that  he  could  and  would  try  the  case  upon  the  evi- 
dence, disregarding  any  feelings  or  prejudice  that  he  might  have 
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against  the  general  class  of  cases  to  which  this  belonged.  The  case 
cited  above  was  a  criminal  case.  In  such  cases  freedom  from 
prejudice  is  ordinarily  insisted  upon  more  strictly  than  in  a  civil 
case,  yet  in  that  case,  although  one  of  the  jurymen  said  that  he 
had  a  prejudice  against  a  man  charged  with  crime,  and  that  said 
prejudice  was  to  a  certain  extent  a  fixed  opinion  against  a  person 
charged,  and  that  he  would  go  into  that  particular  trial  with  that 
prejudice  against  the  defendant,  inasmuch  as'  the  juryman  said 
that  he  would  not  allow  that  prejudice  to  affect  his  action  as  a 
juryman,  and  that  he  would  try  the  case  wholly  upon  the  evi- 
dence under  the  instructions  of  the  court,  regardless  of  any 
other  consideration,  the  court  held  that  he  was  qualified  as  a 
jur>'man.  We  think  the  holding  there  and  in  similar  cases 
controlling  in  this  case. 

Some  exceptions  were  entered  to  the  court's  rulings  upon  the 
introduction  of  evidence.  An  examination  shows  that  they  arr 
not  well  taken.  Among  other  instructions,  the  trial  court  gave 
the  following:  "I  instruct  you  that  a  railway  company  or  a 
street  railway  company  who  undertakes  to  transport  passengers 
for  hire  is  what  is  known  in  law  as  a  'common  carrier,*  and  it  is 
the  duty  of  every  common  carrier  who  undertakes  to  transport 
passengers  for  hire  to  exercise  a  high  degree  of  care  in  the 
operation  of  its  road  and  in  providing  proper  cars,  in  order  to 
prevent  accident  and  injury  to  passengers  they  undertake  to 
transport."  Appellants  contend  that  this  instruction  was  insuffi- 
cient. They  requested  the  court  to  give  the  following  instruc- 
tion :  "I  further  instruct  you  that  it  is  the  duty  of  the  defendant 
railway  company  to  exercise  the  highest  degree  of  skill  and  care 
in  the  management  of  their  cars,  and  in  providing  safe  and 
suitable  accommodations  and  protection  for  their  passengers." 
If  the  instruction  given  by  the  court  was  not  sufficiently  definite 
and  specific,  the  appellants  had  the  privilege  of  submitting  an  in- 
struction that  would  be  more  definite  and  specific ;  and,  when  so 
requested,  it  would  have  been  the  duty  of  the  court  to  have  given 
such  an  instruction,  if  correct.  But  the  instruction  requested  by 
the  appellants  is  not  a  correct  statement  of  the  law.  It  lacks 
proper  qualifications.  The  railway  company  is  not  called  upon  to 
exercise  the  "highest  degree  of  skill  and  care."  but  it  has  com- 
plied with  its  duty  when  it  uses  the  highest  degree  of  skill  and 
care  reasonably  compatible  with  the  practical  operation  of  its 
business.  This  is  the  doctrine  recognized  in  Johnson  v,  Seattle 
Electric  Co.,  35  Wash.  382,  77  Pac.  677.  We  are  therefore 
inclined  to  think  that  the  instruction  given  by  the  court,  in  the 
absence  of  a  proper  request  from  the  appellants  to  give  one  more 
definite  and  specific,  was  sufficient.  Other  instructions  are  com- 
plained of,  but  we  fail  to  find  merit  in  the  assignments  of  error. 

In  this  case,  even  if  the  action  of  the  trial  court  in  the  matters 
complained  of  had  constituted  errors,  they  would,  in  our  opinion, 
have  been  harmless,  for  the  reason  that  the  evidence  fails  to 
sustain  a  cause  of  action.  The  verdict  could  not  properly  have 
been  otherwise  than  it  was,  and,  had  it  been  favorable  to  appel- 
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lants,  it  would  have  been  the  duty  of  the  trial  court  to  set  it 
aside  and  grant  a  new  trial,  as  being  clearly  against  the  evidence. 
Perceiving  no  reversible  error,  the  judgment  of  the  lower 
court  is  affirmed. 

Mount,  C.  J.,  and  Crow  and  Rudkin,  JJ.,  concur. 
Dunbar,  J.     I  concur  in  the  result. 


Hukle  V,  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme  Court  of  Kansas,  April  8,  1905.) 
[80   Pac.    Rep.   603.] 

Railroads — ^Judicial  Sales — Contracts  of  Judgment  Defendant— Lia- 
bility of  Purchaser.* — The  purchaser  of  a  railroad,  its  franchises  and 
property,  at  a  judicial  sale,  is  not  liable  for  damages  resulting  from 
violations  of  the  personal  contracts  of  the  judgment  defendant,  which 
was  the  preceding  company,  unless  such  liability  has  been  assumed 
by  the  vendee,  or  provided  in  the  decree,  or  created  by  statute. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  County;  Thos.  C.  Wil- 
son, Judge. 

Action  by  R.  J.  Hukle  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

/.  P.  Campbell  &  Son,  for  plaintiff  in  error. 
A,  A,  Hurd,  O.  /.  Wood,  and  /.  D.  Houston,  for  defendant  in 
error. 

Greens,  J.  The  plaintiff  prosecutes  error  to  reverse  an  order 
of  the  district  court  of  Sedgwick  county  sustaining  a  demurrer 
to  his  petition.  It  appears  that  the  defendant  is  the  owner  and 
operator  of  a  line  of  railroad  from  Wichita  west  through  Sedg- 
wick, Sumner,  Kingman,  and  Pratt  counties;  that  there  was  on 
this  line  a  station  called  "Hukle";  that  some  time  prior  to  the 

bringing  of  this  action  the  defendant  tore  down  the  station  house, 

*  - 

♦For  the  authorities  in  this  series  on  the  question  whether  the  pur- 
chaser of  railroad  property  can  be  held  liable  on  account  of  claims 
against  the  predecessor  railroad  company,  see  Julian  v.  Central  Trust 
Co.  (U.  S.),  12  R.  R.  R.  217,  35  Am.  &  Eng.  R.  Cas..  N.  S.,  217; 
Hawkins  v.  Central  of  Georgia  Ry.  Co.  (Ga.).  11  R.  R.  R.  831,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  831;  foot-note  appended  to  Tobin  v.  Central 
Vermont  Ry.  Co.  (Mass.).  11  R.  R.  R.  196,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  196  (claims  occurrmg  during  receiverships);  note  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  666  (claims  arising  during  receiverships);  Mis- 
souri Pac.  Ry.  Co.  v.  Henrie  (Kan.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  790 
(liability  of  purchaser  of  railroad  for  unpaid  condemnation  damages); 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Young  (Ind.  Ter.),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  645  (liabilities  of  purchaser  at  foreclosure  sale):  foot-note 
appended  to  Commonwealth  v.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  10  R- 
R.  R.  160,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  160  (effect  of  consolidation 
on  the  rights  and  liabilities  of  railroad  companies). 
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office,  and  cattle  pens,  removed  them  from  this  place,  and  dis- 
continued the  station.  As  a  basis  for  reaching  the  question  in 
this  case  we  shall  assume  that  the  petition  alleged  that  the  Atchi- 
son, Topeko  &  Santa  Fe  Railroad  Company,  the  judgment  debtor, 
which  was  the  preceding  company,  was  the  owner  of  the  pro- 
jected road  when  the  contract  pleaded  by  plaintiff  was  made, 
and  that  such  company  built,  owned,  and  operated  the  road,  and 
maintained  the  depot  in  question  until  1896.  The  petition  further 
allec^ed  that  one  Benedict  was  the  agent  of  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  in  securing  its  right  of  way; 
that  as  such  agent  he  made  a  contract  with  the  plaintiff,  by  which 
it  was  agreed  that,  if  he  would  assist  Benedict  in  securing  this 
right  of  way,  the  company  would  build  a  station  house,  telegraph 
and  ticket  office,  cattle  pens  and  side  tracks,  and  maintain  a 
station  permanently  at  this  place;  that  pursuant  thereto  the 
plaintiff  expended  money,  time,  and  labor  securing  the  right  of 
way,  all  of  the  value  of  $1,200;  that  the  road  was  constructed 
and  a  station  house  built  and  maintained  so  long  as  that  company 
owned  and  operated  it ;  that  in  1896  it  was  sold  at  a  judicial  sale 
to  the  defendants  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  which  continued  to  maintain  such  station  until  a  short 
time  prior  to  the  beginning  of  this  action,  when  it  removed  the 
buildings  and  improvements  and  abandoned  it.  Plaintiff  seeks 
to  recover  from  the  defendant  company  damages  for  such  alleged 
acts  as  a  violation  of  his  contract. 

This  is  not  a  new  question.  Many  instances  may  be  found 
where  attempts  have  been  made  to  hold  the  purchaser  at  a  judicial 
sale  of  railroad  franchises  and  property  liable  for  the  personal 
contracts  or  obligations  of  the  preceding  company.  We  have 
been  unable  to  find  an  instance  where  such  purchaser  has  been 
so  held,  except  where  it  assumed  the  obligation,  or  where  it  was 
specifically  prescribed  in  the  decree  or  imposed  by  statute. 
Speaking  of  the  liability  of  a  purchaser  of  a  railroad  for  the 
debts  and  contracts  of  the  old  company,  Mr.  Elliott,  in  section 
526  of  volume  2  of  his  work  on  Railroads,  says :  "The  purchaser 
generally  takes  the  property  freed  from  the  debts  and  contracts 
of  the  vendor,  except  so  far  as  his  title  is  made  subject  thereto 
bv  statute  or  bv  the  terms  of  the  order  of  sale."  In  Clark  and 
Marshall's  Private  Corporations,  vol.  2,  §  342,  the  rule  is  stated 
as  follows:  "As  a  general  rule,  a  separate  and  distinct  corpora- 
tion, which  has  succeeded,  by  a  valid  purchase  and  transfer,  to 
the  property  and  franchises  of  another  corporation,  is  not  liable, 
merely  by  reason  of  its  succession,  for  the  general  debts  or  on  the 
general  contracts  of  the  other  corporation.  It  is  not  liable  at  all 
for  such  debts  or  on  such  contracts,  in  the  absence  of  a  special 
agreement  to  pay  or  assume  the  same ;  nor  is  the  property  in  its 
hands  liable  to  be  subject  to  the  same,  in  the  absence  of  a  valid 
lien  thereon,  unless  it  affirmatively  appears  that  the  transfer  of 
the  property  and  franchises  of  the  other  corporations  constitutes, 
in  fact  or  in  law,  a  fraud  upon  its  creditors.  *  *  *  This 
principle  clearly  applies  when  a  corporation  purchases  the  prop- 
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erty  and  franchises  of  another  corporation  at  a  sheriff's  or  mar- 
shal's sale  on  an  execution  against  the  latter,  and  receives  a 
conveyance  in  pursuance  thereof.  If  the  sale  is  authorized  by 
law,  the  corporation  takes  the  property  free  from  any  liability 
for  existing  debts  of  the  other  corporation,  not  secured  by  prior 
liens,  and  from  all  obligations  of  the  other  corporation  of  a 
strictlv  personal  character."  The  case  of  G.  C.  &  S.  F.  Rv.  Co. 
V,  Newell,  73  Tex.  334,  339,  11  S.  W.  342,  IS  Am.  St.'  Rep. 
788,  was  an  action  brought  by  Newell  to  recover  damages  for 
the  breach  of  a  contract  which  the  Central  &  Montgomery  Rail- 
way Company  made  with  him  and  other  residents  of  the  town 
of  Montgomer>'  in  the  year  1879.  The  contract  provided  that  in 
consideration  of  the  payment  of  certain  sums  subscribed  the 
Central  &  Montgomery  Railway  Company  would  establish,  build, 
and  maintain  permanently  its  depot  at  some  point  within  1,000 
yards  of  the  courthouse  in  Montgomery.  Newell  alleges  that  he 
subscribed  and  paid  the  company  $1,000;  that  the  company  con- 
structed and  maintained  its  depot  within  the  agreed  distance  from 
the  courthouse,  where  it  remained  until  1885 ;  that  in  1882  the 
Central  &  Montgomery  Railway  Company,  its  rights  and  fran- 
chises, passed  into  the  possession  and  control  of  the  Gulf,  Col- 
orado &  Santa  Fe  Railway  Company  under  some  contract,  or 
pretended  purchase,  or  by  usurpation ;  that  in  1885  this  railway 
company  violated  this  contract  by  establishing  a  depot  more  than 
1,000  yards  from  the  courthouse,  and  abandoned  the  old  one.  To 
this  petition  the  company  demurred  on  the  ground  of  a  defect  of 
parties  defendant,  its  predecessor  not  being  joined,  and  on  the 
ground  that  no  facts  were  stated  showing  any  liability  of  de- 
fendant for  a  breach  of  the  contract  with  the  other  company. 
The  demurrer  was  overruled,  and  thereupon  the  railway  com- 
pany answered  that  it  had  purchased  the  railroad,  its  rights  and 
franchises,  of  the  Central  &  Montgomery  Railway  Company, 
and  owned  them  free  from  all  debts;  that  it  had  no  notice 
of  plaintiff's  contract,  and  never  in  any  manner  assumed  the 
indebtedness  alleged  in  plaintiff's  petition;  that  it  pur- 
chased at  sheriff's  sale  under  a  valid  judgment  and  execu- 
tion. A  demurrer  to  the  answer  was  sustained.  These  rulings 
upon  these  dem.urrers  were  the  questions  presented  to  the  Su- 
preme Court,  and  in  the  opinion  it  was  said :  "A  person  or  cor- 
poration, however,  who  acquires  the  property  and  franchises  of 
a  railway  corporation  through  sale  under  execution,  takes  it 
freed  from  all  liability  for  its  former  indebtedness  not  secured 
by  prior  liens,  and  from  all  mere  personal  obligations  assumed 
by  the  former  owner.  That  appellant  is  not  liable  on  the  con- 
tract made  the  basis  of  this  action,  under  the  averments  of  the 
pleadings,  seems  to  us  clear.  The  contract  was  one  personal  in 
its  character,  which  could  not  fix  any  obligation  whatever  on 
appellant."  This  principle  was  followed  in  Eddv  and  Cross, 
Receivers,  v.  Hinnant,  82  Tex.  354,  18  S.  W.  562":  Texas  Cent. 
Ry.  Co.  et  al  v.  Lyons  (Tex.  Civ.  App.)  34  S.  W.  362:  Dallas 
Consol.  Traction  Ry.  Co.  v,  Maddox  (Tex.  Civ.  App.)  31  S.  W. 
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702.  In  the  case  of  the  City  of  Menasha  et  al.  v.  The  Milwaukee 
&  Northern  R.  R.  Co.,  52  Wis.  414,  9  N.  W.  396,  the  court  said: 
"A  railroad  company  organized  under  the  provisions  of  section 
1820,  Rev.  St.  1878,  with  power  to  purchase  the  franchises  and 
property  of  an  older  company,  previously  sold  under  a  mortgage, 
as  well  as  to  construct  and  operate  other  lines  of  road,  is  not, 
by  virtue  of  such  purchase,  an  assignee  of  the  older  company, 
so  as  to  be  bound  by  any  of  its  contracts,  except  such  as  are  a 
lien  upon  or  otherwise  bind  the  property  and  franchises  thus 
purchased."  In  the  case  of  People  ex  rel.  v,  L.  &  N.  R.  R.  Co., 
120  111.  48,  10  N.  E.  657.  it  was  said :  "A  contract  of  a  railway 
company  to  perform  certain  conditions  with  the  county  making 
a  subscription  or  donation  in  its  aid  in  consideration  thereof  is, 
however,  merely  a  personal  undertaking,  and  is  not  in  the  nature 
of  a  covenant  running  with  land,  and  a  purchaser  of  such  com- 
pany's road  and  property  is  under  no  personal  obligation  to 
perform  such  contract."  In  the  case  of  Hoard  v.  Chesapeake  & 
Ohio  Railway,  123  U.  S.  222,  8  Sup.  Ct.  74,  31  L.  Ed.  130,  it 
was  held:  "A  railway  company  organized  to  receive,  hold,  and 
operate  a  railroad  sold  under  foreclosure  of  a  mortgage,  in  the 
absence  of  a  statute  or  contract  is  not  obliged  to  pay  the  debts 
and  perform  the  obligations  of  the  corporation  whose  property 
the  purchasers  buy."  The  principle  announced  in  these  cases 
appears  to  be  absolutely  applicable  to  the  facts  stated .  in  the 
present  petition.  We  have  examined  the  cases  of  Railway  Co.  z\ 
Davenport,  65  Kan.  206,  69  Pac.  195,  Railroad  Co.  z\  Yount,  67 
Kan.  396,  73  Pac.  63,  and  the  other  Kansas  cases  cited,  but  we 
did  not  find  any  principle  stated  in  those  cases  which  is  applicable 
to  these,  and  the  same  may  be  said  of  the  other  authorities  cited. 
The  judgment  is  affirmed.     All  the  Justices  concurring  . 


WiNFiELD  S.  Gregg,  Petitioner,  i\  Metropolitan  Trust  Com- 
pany et  al. 

(Argued  January  20,  23,  1905.     Decided  March  6,  1905.) 

[25  Sup.  Ct.  Rep.  415.] 

Railroad  Mortgages — Preference  for  Supplies  over  Lien  of  Mort- 
gage.*— A  claim  for  the  ties  necessary  to  the  preservation  of  a  rail- 
road, furnished  within  six  months  of  the  appointment  of  a  receiver,  is 
not,  in  the  absence  of  any  special  circumstances  other  than  the  re- 
ceiver's use  of  those  ties  on  hand  at  the  time  of  his  appointment,  in 
the  maintenance  of  the  railroad  as  a  going  concern,  entitled  to  prefer- 
ence over  a  lien  expressly  created  by  a  mortgage  of  the  railroad 
property,  recorded  before  the  contract  under  which  the  tics  were  fur- 
nished was  made. 

On  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  to  review  a  decree  affirminir  a  de- 

*See  foot-note  appended  to  Mersick  v.  Hartford,  etc.,  R.  Co. 
(Conn.),  9  R.  R.  R.  496,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  496. 
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cree  of  the  Circuit  Court  for  the  Southern  District  of  Ohio,  de- 
nying preference  of  a  claim  for  supplies  over  the  lien  of  a  railroad 
mortgag-e.     Affirmed. 

See  same  case  below,  59  C.  C.  A.  637,  124  Fed.  721. 
The  facts  are  stated  in  the  opinion. 

Mr,  Harlan  Cleveland  for  petitioner. 

Messrs.  Herbert  Parsons  and  Lazvrence  W,  Maxwell,  Jr.,  for 
respondents. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 

This  is  a  petition  against  a  receiver  appointed  in  proceeding^ 
for  the  foreclosure  of  two  railroad  mortgages.  The  petitioner, 
in  pursuance  of  a  contract  made  on  December  1,  1896,  with  the 
Columbus,  Sandusky,  &  Hocking  Railroad  Company,  the  mort- 
gagor, delivered  railroad  ties  to  the  value  of  $4,709.53  in  May 
and  on  June  1,  2,  and  3,  1897.  The  receiver  was  appointed  on 
June  1,  1897.  After  his  appointment  there  was  found  on  hand 
a  part  of  the  above  ties,  to  the  value  of  $3,200,  and  these  ties 
were  used  in  the  maintenance  of  the  railroad  as  a  going  concern. 
The  petitioner  makes  a  claim  on  the  body  of  the  fund  in  the 
receiver's  hands,  for  these  and  other  necessary  supplies  furnished 
within  six  months,  amounting  in  all  to  $6,804.49.  The  claim 
for  the  ties,  at  least,  is  admitted  to  have  been  "a  necessan' 
operating  expense  in  keeping  and  using  said  railroad,  and  pre- 
serving said  property  in  a  fit  and  safe  condition  as  such."  The 
petitioner  waives  a  special  claim  against  the  receiver  for  $863.39 
for  the  ties  received  June  2  and  3,  but  does  claim  a  lien  for 
$3,200  on  hand  and  not  returned  to  him  after  the  receiver's 
appointment,  in  case  his  whole  claim  is  not  allowed.  The  circuit 
court  of  appeals  affirmed  a  decree  of  the  circuit  court  establishing 
this  claim  as  a  six  months'  claim,  but  denying  the  right  to  go 
against  the  body  of  the  fund,  whereupon  a  certiorari  was  allowed 
bv  this  court.  48  C.  C.  A.  318,  109  Fed.  220,  59  C.  C.  A.  637, 
124  Fed.  721. 

The  case  stands  as  one  in  which  there  has  been  no  diversion  of 
income  by  which  the  mortgagees  have  profited,  or  otherwise,  and 
the  main  question  is  the  general  one,  whether,  in  such  a  case, 
a  claim  for  necessary  supplies  furnished  within  six  months  before 
the  receiver  was  appointed  should  be  charged  on  the  corpus  of 
the  fund.  There  are  no  special  circumstances  affecting  the 
claim  as  a  whole,  and  if  it  is  charged  on  the  corpus  it  can  be  only 
by  laying  down  a  general  rule  that  such  claims  for  supplies  are 
entitled  to  precedence  over  a  lien  expressly  created  by  a  mortgage 
recorded  before  the  contracts  for  supplies  were  made.  An  im- 
pression that  such  a  general  rule  was  to  be  deduced  from  the 
decisions  of  this  court  led  to  an  evidently  unwilling  application 
of  it  in  New  England  R.  Co.  v.  Carnegie  Steel  Co.,  21  C.  C.  A. 
219,  33  U.  S.  App.  491,  75  Fed.  54,  58,  and  perhaps  in  other 
cases.  But  we  are  of  opinion,  for  reasons  that  need  no  further 
statement  (Kneeland  v.  American  Loan  &  T.  Co.,  136  U.  S.  89, 
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97,  34  L.  Ed.  379,  383,  10  Sup.  Ct.  Rep.  950)  that  the  general 
rule  is  the  other  way,  and  has  been  recognized  as  being  the 
other  way  by  this  court. 

The  case  principally  relied  on  for  giving  priority  to  the  claim 
for  supplies  is  Miltenberger  v.  Logansport,  C.  &  S.  W.  R.  Co., 
106  U.  S.  286.  27  L.  Ed.  117,  1  Sup.  Ct.  Rep.  140.  But,  while 
the  payment  of  some  pre-existing  claims  was  sanctioned  in  that 
case,  it  was  expressly  stated  that  "the  payment  of  such  debts 
stands,  prima  facie,  on  a  different  basis  from  the  pa>Tnent  of 
claims  arising  under  the  receivership."  The  ground  of  such  al- 
lowance as  was  made  was  not  merely  that  the  supplies  were  nec- 
essary for  the  preservation  of  the  road,  but  that  the  payment  was 
necessary  to  the  business  of  the  road, — a  very  different  proposi- 
tion. In  the  later  cases  the  wholly  exceptional  character  of  the 
allowance  is  observed  and  marked.  Kneeland  7'.  American  Loan 
&  T.  Co.,  136  U.  S.  89.  97,  98,  34  L.  Ed.  379,  383,  16  Sup.  Ct. 
Rep.  950;  Thomas  v.  Western  Car  Co..  149  U.  S.  95,  110,  111, 
37  L.  Ed.  663,  668.  669,  13  Sup.  Ct.  Rep.  824:  Virginia  &  A. 
Coal  Co.  z\  Central  R.  &  Bkg.  Co.,  170  U.  S.  355,  370,  42  L.  Ed. 
1068,  1073,  18  Sup.  Ct.  Rep.  657.  In  Union  Trust  Co.  v.  Illinois 
Midland  R.  Co.,  117  U.  S.  434,  465,  29  L.  Ed.  963.  973,  6  Sup. 
Ct.  Rep.  809,  labor  claims  accruing  within  six  months  before  the 
appointment  of  the  receiver  were  allowed  without  special  dis- 
cussion, but  the  principles  laid  down  in  the  Miltenberger  Case 
had  been  repeated  in  the  judgment  of  the  court,  and  the  allow- 
ance was  said  to  be  in  accordance  with  them.  It  would  seem 
from  St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Cleveland.  C.  C.  &  I.  R.  Co., 
125  U.  S.  658,  673,  674,  31  L.  Ed.  832,  837,  8  Sup.  Ct.  Rep.  1011, 
that  in  both  those  cases  there  was  a  diversion  of  earnings.  But 
the  pavment  of  the  employees  of  the  road  is  more  certain  to  be 
necessary  in  order  to  keep  it  running  than  the  payment  of  any 
other  class  of  previouslv  incurred  debts. 

Cases  like  Union  Trust  Co.  v.  Souther,  107  U.  S.  591,  27  L. 
Ed.  488.  2  Sup.  Ct.  Rep.  295,  where  the  order  appointing  the 
receiver  authorized  him  to  pav  debts  for  labor  or  supplies  fur- 
nished within  six  months  out  of  income,  stand  on  the  special 
theorv  which  has  been  developed  with  regard  to  income,  and 
afford  no  anthoritv  for  a  charo^e  on  the  bodv  of  the  fund. 
Fosdick  V.  Schall.  99  U.  S.  235.  25  L.  Ed.  339;  Burnham  v. 
Bowen,  111  U.  S.  776,  28  L.  Ed.  596,  4  Sup.  Ct.  Rep.  675 :  Mor- 
^n's  Louisiana  &  T.  R.  &  S.  S.  Co.  v.  Texas  C.  R.  Co..  137  U.  S. 
171.  34  L.  Ed.  625,  1 1  Sup.  Ct.  Rep  61 :  Virq-inia  8z  A  Coal  Co.  v. 
Central  R.  ^^  Bkg.  Co.,  170  U.  S.  355,  42  L.  Ed.  106S.  18  Sup. 
Ct.  Reo.  657:  Southern  R.  Co.  ?'.  Cameo-ie  Steel  Co.,  176  U.  S. 
257,  44  L.  Ed.  458.  20  Sup.  Ct.  Rep.  347.  It  is  agreed  that  the 
petitioner  mav  have  a  claim  ar^ainst  surplus  earnings,  if  anv,  in 
the  hands  of  the  receiver,  but  that  question  is  not  before  us  here. 

The  order  appointing  the  receiver  did  not  co  bevond  the  distinc- 
tion which  we  have  mentioned,  and  gave  the  petitioner  no  new 
or  higher  right  than  he  had  before.  After  directing  him  to  do 
certain  things,  it  gave  him  authority,  but  did  not  direct  him,  to 
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make  various  payments.  It  gave  him  authority,  among  other 
things,  "to  pay  the  employees,  officials',  and  other  persons  having 
claims  for  wages,  services,  materials,  and  supplies  due  and  to 
become  due,  and  unpaid,  growing  out  of  the  operation  of  the 
railroad  of  the  defendant,  including  current  and  unpaid  vouchers  ; 
to  settle  accounts  incurred  in  the  operation  of  the  railroad  of  the 
defendant  company;  to  pay  any  and  all  obligations  accrued  or 
accruing  upon  any  equipment  trust  made  by  the  defendant  rail- 
road company ;  and  for  such  purpose,  as  well  as  for  the  purpose 
of  meeting  the  obligations  of  the  pay  rolls,"  he  was  authorized, 
"in  his  discretion,  to  borrow  such  sums  of  money  as  may  be 
necessary  for  such  purpose,  not  exceeding  $35,000.  But  said 
receiver  will  pay  no  claims  against  the  said  railroad  company 
which  have  accrued  due  more  than  six  months  prior  to  the  date 
of  this  order."  It  is  questionable  whether  the  purposes  for 
which  the  $35,000  might  be  borrowed  were  other  than  payinj^ 
equipment  trust  debts  and  pay  rolls.  Rut  even  if  any  words  in 
the  order  authorized  a  charge  on  the  corpus  in  order  to  pay  claims 
like  that  of  the  petitioner,  or  a  payment  of  them  except  froin 
income,  certainly  there  are  none  requiring  it,  or  going  beyond 
giving  authority  to  the  receiver  if,  for  instance,  he  thought  pay- 
ments of  previous  debts  necessary  to  the  continued  operation  of 
the  road.  A  strict  construction  of  the  decree  is  warranted  bv  the 
previous  decision  of  the  same  circuit  court  of  appeals  in  Inter- 
national Trust  Co.  V,  T.  B.  Townsend  Brick  &  Contracting  Co.. 
37  C.  C.  A.  396,  95  Fed.  850. 

A  few  days  later,  on  June  7,  1897,  the  receiver  applied  for  and 
received  leave  to  issue  certificates  up  to  $200,000,  "for  the  pur- 
pose of  paying  car  trusts,  maturing  and  matured,  pay  rolls,  in- 
terest on  terminal  property,  traffic  balances,  taxes,  and  sundry 
other  obligations  created  in  and  about  the  maintenance  and  op- 
eration of  said  railroad  within  six  months  next  preceding  and 
following  the  appointment  of  a  receiver  herein."     By  a  further 
decree  on  July  7,  $30,000  of  these  certificates  were  applied  to 
payment  for  land  bought  by  the  company,  $135,000  to  car  trust 
obligations,  current  pay  rolls,  necessary  repairs,  and  expenses 
of  operating  the  road,  and  $35,000  to  the  pay  rolls  for  the  previous 
April  and  May.     The  petitioner  suggested  that  the  latter  decree 
was  a  diversion  of  funds  in  which,  by  the  terms  of  the  order  au- 
thorizing the  certificates,  he  was  entitled  to  share,  and  that  the 
payment  of  the  $35,000  for  the  April  and  May  labor  entitles  him 
to  come  in  on  principles  of  equality.     It  is  not  necessar}'  to  an- 
swer this  contention  at   length.     The   original   order  gave  the 
petitic^ner  no  such  rights  as  he  asserts.     It  would  have  been  a 
stretch  of  authority  for  the  receiver,  in  his  discretion,  to  apply 
the  borrowed  money  to  this  debt.     At  least,  he  was  not  bound  to 
do  so.     The  petition  on  which  the  original  order  was  made  stated 
that  the  money  was  wanted  to  pay  certain  obligations,  "or  so 
much  thereof  as  may  be  necessary,"  embodying  the  distinction 
which  we  have  drawn  from  the  cases.     We  already  have  inti- 
mated that  the  payment  of  railroad  hands  might  stand  on  stronger 
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grounds  than  the  payment  for  past  supplies ;  and,  if  the  payment 
was  wrong,  it  would  not  be  righted  by  making  another,  less 
obviously  within  the  scope  of  the  decree. 

We  are  of  opinion,  finally,  that  there  is  no  special  equity  with 
regard  to  the  $3,200  worth  of  ties  on  hand  and  used  by  the 
receiver  after  his  appointment.  It  is  said  that  the  purchase  by 
the  railroad  company  after  it  had  defaulted,  as  it  had,  in  the  in- 
terest of  its  bonds,  was  fraudulent,  and  that  the  petitioner  would 
have  been  entitled  to  take  back  the  ties  but  for  the  appointment  of 
the  receiver.  The  answers  to  the  contention  again  are  numerous. 
It  does  not  appear  that  the  purchase  of  the  ties  was  fraudulent. 
Donaldson  v,  Farwell,  93  U.  S.  631,  23  L.  Ed.  993.  It  does  not 
appear,  and  is  not  likely,  that  the  company  bought  with  the 
intention  not  to  pay  the  price.  It  does  not  appear  that  it  con- 
cealed its  insolvency.  The  default  in  the  interest  of  the  bonds 
was  a  public  fact.  Again,  it  is  a  mere  speculation  whether  the 
petitioner,  if  he  had  had  the  right,  would  have  demanded  back  the 
ties.  He  did  not  demand  them  of  the  receiver.  It  is  quite  as 
likely  that,  if  he  had  known  the  whole  truth,  he  would  have  taken 
his  chances.  The  thing  that  he  is  least  likely  to  have  known  is 
the  form  of  the  appointment  of  the  receiver,  and,  therefore,  it  is 
probably  a  fiction  that  that  encouraged  him  to  wait.  It  should 
not  have  encouraged  him,  because,  as  we  have  said,  it  gave  him 
no  rights.  The  fact  that  the  receiver  used  the  ties  is  of  no  im- 
portance. They  already  were  the  property  of  the  road,  and  it 
was  his  business  to  use  them.  The  material  point  is  not  the  time 
when  they  were  used,  but  the  time  when  they  were  acquired. 

Decree  affirmed. 


Van  Blarcom  v.  Central  R.  Co.  or  New  Jersey. 

(Supreme  Court  of  New  Jersey,  March  15,  1905.) 

[60  Atl.  Rep.  182.] 

Injury  to  Engineer — Safe  Tracks — Duty  of  Master.* — A  railroad 
company  owes  to  an  engineer  employed  by  it  in  running  a  locomotive 
over  its  tracks  the  duty  of  exercising  reasonable  care  to  keep  its 
tracks  in  a  safe  condition  for  this  purpose. 

Same — Same — Same — Instruction. — In  an  action  for  the  death  of 
such  employee,  caused  by  a  defect  in  the  defendant's  tracks,  the  jury 
was  instructed  that:    "It  was  the  obligation  of  this  railroad  company 

*As  to  the  liability  of  railroad  companies  to  their  employees  from 
unsafe  tracks  and  roadbeds,  see  foot-notes  appended  to  McLean  v, 
Pere  Marquette  R.  Co.  (Mich.),  13  R.  R.  R.  544,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  544;  Northern  A.  Ry.  Co.  v.  Manscll  (Ala.),  11  R.  R.  R. 
186,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  186. 

As  to  the  degree  of  care  due  from  a  railroad  to  its  employees,  see 
font-notes  appended  to  Weed  v.  Chicacro,  St.  P.  M.  &  O.  Ry.  Co. 
(Neb.),  13  R.  R.  R.  797,  36  Am.  &  Eng.  R.  Cas..  N.  S.,  797;  Hinzcman 
V.  Missouri  Pac.  Ry.  Co.  (Mo.),  13  R.  R.  R.  178,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  178;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v. 
Prickett  (111.),  13  R.  R.  R.  139,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 
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to  use  a  high  degree  of  care  to  keep  its  roadbed  in  a  safe  condition 
for  the  uses  for  which  it  was  designed." 

Held  that,  while  this  instruction  is  not  approved,  it  affords  no 
ground  for  reversal  when  the  objection  made  to  it  at  the  trial  failed  to 
point  out  in  what  respect  the  language  to  which  exception  was  prayed 
was  either  inadequate,  misleading,  or  lacking  in  precision. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Andrew  Van  Blarcom  against  the  Central  Railroad 
Company  of  New  Jersey.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Argued  November  term,  1904,  before  Gummere,  C.  J.,  and 
Garrison  and  Garretson,  JJ. 

George  Holmes,  for  plaintiff  in  error. 
William  Mayo  Atkinson,  for  defendant  in  error. 

Garrison,  J.  This  is  an  action  for  damages  brought  under 
the  death  act.  The  plaintiff  having  proved  that  the  death  of 
his  intestate  was  caused  by  the  derailment  of  a  locomotive  engine 
which  intestate  as  a  servant  of  the  defendant  was  operating  over 
its  tracks,  and  having  produced  testimony  to  the  effect  that  such 
derailment  was  caused  by  the  defective  condition  of  the  defend- 
ant's tracks,  the  pertinent  rules  of  law  were  those  touching  the 
degree  of  care  owed  by  a  master  to  his  servant  in  this  respect. 
The  language  of  the  charge  of  the  trial  court  to  which  an  excep- 
tion was  sealed  and  upon  which  error  has  been  assigned  was  as 
follows :  "It  was  the  obligation  of  this  railroad  company  to  use  a 
high  degree  of  care  to  keep  its  roadbed  in  a  safe  condition  for  the 
uses  for  which  it  was  designed." 

The  fault  of  this  instruction  is  that  it  does  not  indicate  to  the 
jury  that  the  duty  of  the  defendant  in  regard  to  the  maintenance  of 
its  tracks  was  limited  to  the  exercise  of  reasonable  care.  The 
degree  of  care  required  of  the  defendant  is  characterized  by  this 
instruction  solely  as  "a  high  degree  of  care,"  and,  as  no  standard 
of  care  is  given,  it  is  quite  possible  that  the  jury,  although  satis- 
fied that  the  defendant  had  exercised  reasonable  care,  might  still 
have  found  it  guilty  of  negligence  because  such  degree  of  care 
appeared  to  the  jury  to  be  the  ordinary  degree  of  care,  and  did 
not  seem  to  it  to  be  a  high  degree  of  care.  Indeed,  in  view  of 
the  comparison  thus  implied,  the  expression  "high  degree  of 
care"  is  not  the  legal  equivalent  of  "reasonable  care." 

The  jur>'^  should  have  been  charged  that  the  defendant  owed 
to  the  plaintiff's  intestate  the  dutv  of  exercising  reasonable  care 
to  keep  its  tracks  in  a  safe  condition.  Smith  v.  Erie  Railroad 
Co.,  67  N.  J.  Law,  636,  52  Atl.  634,  59  L.  R.  A.  302. 

If  such  a  request  had  been  denied,  or  if,  after  hearing  the 
charge  of  the  court,  the  defendant's  counsel  had,  by  his  exception, 
directed  attention  to  the  respect  in  which  the  language  excepted 
to  was  inadequate,  misleading,  or  lacking  in  precision,  a  sub- 
stantial question  of  law  would  be  presented  for  our  decision. 
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That  such  question  is  not  raised  merely  by  excepting  to  the 
language  of  a  charge  not  erroneous  per  se  is  the  established  rule 
of  appellate  procedure  in  this  state.  Garretson  v,  Appleton,  58 
N.  J.  Law  386,  37  Atl.  ISO;  Van  Alstyne  v.  Franklin  Council, 
69  N.  J.  Law  672,  58  Atl.  818. 

We  have  examined  the  assignments  based  upon  the  denial  of 
the  motions  for  nonsuit  and  for  the  direction  of  a  verdict,  and 
find  no  error  in  those  judicial  rulings. 

The  judgment  of  the  circuit  court  is  affirmed. 


Anderson  v.  Southern  Ry. 

(Supreme  Court  of  South  Carolina,  Feb.  21,  1905.) 

[50  S.  E.  Rep.  202.] 

Proximate  Cause — Definition — Negligence  and  Contributory  Negli- 
gence— Master  and  Servant. — An  instruction  that  the  proximate  cause 
of  anything  means  the  nearest  cause;  the  immediate  cause;  that  cause 
in  which  there  is  nothing  intervening  between  it  and  the  effect  or  in- 
jury complained  of — ^and  that  the  negligence  of  defendant  would  not 
give  plaintiff  the  right  to  recover  unless  it  was  the  proximate  cause  of 
the  injury,  and  that  contributory  negligence,  unless  the  proximate 
cause  of  the  injury,  would  be  no  defense,  was  proper. 

Duty  to  Fumi^  Tools  and  Appliances — Instruction.* — An  instruc- 
tion that  the  master  must  furnish  the  servant  with  safe  and  suitable 
tools  and  appliances  is  not  erroneous,  as  failing  to  require  the  master 
to  furnish  reasonably  safe  and  suitable  tools. 

Same — Assumption  of  Risk.t — A  servant  does  not  assume  the  risk 
of  incompetent  or  ignorant  servants. 

Appeal  from  Common  Pleas  Circuit  Court  of  York  County; 
J.  E.  McDonald,  Special  Judge. 

Action  by  Pinckney  Anderson  against  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

C.  P.  Sanders  and  C.  E,  Spencer,  for  appellant. 
Wilson  &  Wilson,  for  respondent, 

GarYj  a.  J.  This  is  an  action  for  damages  arising  from  in- 
juries sustained  by  the  plaintiff  while  in  the  employment  of  the 

*As  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142,  where  all  the  preceding 
authorities  in  this  series  are  collected. 

tSee  foot-note  appended  to  Metropolitan  West  Side,  etc.,  Ry.  Co. 
V.  Fortin  (111.),  9  R.  R.  R.  77,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  77;  Hicks 
V.  Southern  Ry.  Co.  (S.  Car.),  4  R.  R.  R.  540,  27  Am.  &  Eng.  R.  Cas., 
N.  S.,  540;  Morbey  v.  Chicago  N.  W.  Ry.  Co.  (Iowa),  1  R.  R.  R.  371, 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  371  (incompetency  of  employee  in 
charge  of  another  engine,  where  employee  was  killed  while  working 
under  engine);  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sherwood  (Tex.),  4 
R.  R.  R.  564,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  564;  Jenson  v.  Great  North- 
ern Ry.  Co.  (Minn.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  Parker  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.),  10  Am.  &  Eng.  R.  Cas.,  N. 
S.,  614. 
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defendant,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  failing  to  furnish  suitable  appliances  and  a  suffi- 
cient force  of  hands  to  perform  the  work  required  of  the  plaintiff 
by  the  defendant.  The  answer  of  the  defendant  denied  the  ma- 
terial allegations  of  the  complaint,  and  set  up  the  defense  of  con- 
tributory negligence.  The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff.  The  defendant  appealed  upon  exceptions,  the  first 
three  of  which  are  as  follows : 

"Because  his  honor,  in  defining  proximate  cause,  erred  in  in- 
structing the  jury  as  follows : 

"(1)  'Now,  the  proximate  cause  of  anything,  gentlemen,  means 
the  nearest  cause.  It  does  not  mean  the  remote  cause.  It  means 
the  nearest,  the  immediate  cause;  that  cause  in  which  there  is 
nothing  intervening  between  it  and  the  damage  or  injury  com- 
plained of.  It  is  the  direct,  immediate,  and  proximate  cause  of 
whatever  occurs.'  And  in  connection  with  this  definition,  and  in 
reference  to  the  contributory  negligence  of  the  plaintiff,  in  charg- 
ing the  jury:  'Now,  gentlemen,  as  I  charge  you,  the  negligence 
of  the  defendant  will  not  give  the  plaintiff  the  right  to  a  recover}', 
unless  that  negligence  is  the  proximate  cause  of  the  injury.  So, 
in  regard  to  contributory  negligence,  unless  that  con- 
tributory negligence,  or  whatever  negligence  may  be  al- 
leged to  be  contributory  negligence,  is  the  proximate  cause, 
the  contributing  cause — unless  it  contributes  as  a  proximate  cause 
to  the  injury — why,  then,  it  is  not  a  defense.  The  plaintiff  might 
be  guilty  of  negligence  in  certain  particulars,  but  that  negligence 
might  have  nothing  to  do  with  the  injury  as  a  proximate  cause. 
Before  contributory  negligence  can  become  a  matter  of  defense, 
it  must  contribute  to  the  negligence  of  the  defendant,  as  a  proxi- 
mate cause  of  the  injury,  just  like  the  negligence  of  the  defendant 
must  be  the  proximate  cause  of  the  injury.'  The  error  being, 
as  it  is  respectfully  submitted,  in  instructing  the  jury  and  in  lead- 
ing: them  to  believe  that  the  contributory  negligence  of  the  plain- 
tiff could  not  be  a  defense  unless  it  was  the  act  of  negligence 
which  was  nearest  in  point  of  time,  with  nothing  intervening 
between  it  and  the  injury. 

"(2)  In  instructing  the  jury,  substantially,  that  while  the  con- 
tributory negligence  of  a  plaintiff,  if  established,  would  be  a  good 
defense,  yet,  if  such  contributory  negligence  was  not  in  point  of 
time  the  nearest  to  the  injury,  it  could  not  be  a  defense,  even 
though  it  concurred  and  combined  with  the  negligence  of  the 
defendant  in  bringing  about  the  injury. 

"(3)  Because  his  honor  erred  in  instructing  the  jury  that  the 
contributory  negligence  of  the  plaintiff,  before  it  could  be  a  good 
defense,  must  be  nearest  to  the  injury,  whereas,  it  is  respectively 
submitted,  the  negligence  of  a  plaintiff  is  a  good  defense  if  it  aids 
or  helps  as  an  efficient  cause,  whether  it  be  nearest  to  the  accident 
or  not." 

There  are  two  reasons  why  these  exceptions  cannot  be  sus- 
tained. In  the  first  place,  the  language  of  his  honor  the  presiding 
judge  will  be  found  to  be  free  from  error  when  it  is  considered 
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in  connection  with  the  entire  charge.  In  the  second  place,  the 
charge  evidently  had  reference  to  nearness  in  the  effect  of  the 
act  causing  the  injury,  and  not  to  the  time  when  it  was  committed. 

The  fourth  exception  was  abandoned. 

The  fifth  exception  is  as  follows:  **(5)  Because  his  honor 
erred  in  instructing  the  jury:  *If,  from  the  testimony,  you  find 
that  the  defendant  has  been  guilty  of  negligence,  and  that  the 
negligence  was  the  proximate  cause  of  the  injury  to  the  plaintiff, 
which  they  admit,  then  your  next  inquiry  will  be  as  to  the 
question  of  damages.  Your  next  inquiry  will  be  what  amount 
of  damages  you  will  award  the  plaintiff,  if  you  find  he  is  entitled 
to  damages,  from  the  evidence.'  The  error  being,  as  it  is  re- 
spectively submitted,  that  in  this  charge  his  honor  instnicted  tlie 
jur>'  that,  if  the  evidence  showed  that  the  defendant  was  negli- 
gent, the  verdict  should  be  in  favor  of  the  plaintiff,  without  regard 
to  the  question  of  contributory  negligence  on  his  part."  This 
exception  cannot  be  sustained,  for  the  reason  that  the  circuit 
judge,  in  other  portions  of  his  charge,  instructed  the  jury  fully 
upon  the  question  of  contributory  negligence. 

The  sixth  exception  is  as  follows:  "(6)  Because  his  honor 
erred  in  instructing  the  jury  that  the  master  must  furnish  the 
servant  with  'safe  and  suitable  tools  and  appliances,  and  also 
furnish  him  with  an  adequate  force  of  hands  to  do  the  work  in  a 
safe  manner;  and,  if  he  fails  in  that  duty,  then  he  has  not  come 
up  to  the  measure  of  duty  imposed  upon  him  by  the  law.'  The 
error  being,  as  it  is  respectively  submitted,  that  this  instruction 
overlooked  the  rule  of  law  which  only  requires  the  master  to 
furnish  his  servants  with  reasonably  safe  and  suitable  tools  and 
appliances,  and  with  such  a  force  as  would  enable  him  to  do  the 
work  in  a  reasonably  safe  manner ;  thereby  fixing  a  higher  stand- 
ard of  care  than  the  law  fixes,  and  making  this  standard  impera- 
tive upon  the  master."  The  charge  stated  a  correct  principle  of 
law.  Hicks  v,  Ry.,  63  S.  C.  559,  41  S.  E.  753.  If  the  defendant 
desired  further  explanation  of  this  principle,  requests  to  that 
effect  should  have  been  presented. 

The  remaining  exceptions  are  as  follows: 

"(7)  Because  his  honor  erred  in  not  charging  the  fourth  re- 
quest of  the  defendant,  to  wit :  'An  employee  of  the  railroad  com- 
pany assumes  all  the  risks  usually  incident  to  his  employment, 
arising  from  the  incompetence,  ignorance,  or  negligence  of  his 
fellow  servants  who  are  engaged  in  the  same  department  of  labor 
on  the  same  work  with  him.'  And  in  instructing  the  jury  in 
connection  with  this  request  as  follows :  'I  do  not  think  the  master 
can  escape  liability  if  he  employs  incompetent  or  ignorant  serv- 
ants.' The  error  being,  as  it  is  respectively  submitted,  that  his 
honor's  refusal  of  this  charge,  in  connection  with  the  language 
used  by  him  in  such  refusal,  was  calculated  to  lead  the  jury  to 
believe  that  the  master  would  be  liable  if  he  employed  an  incom- 
petent or  ignorant  servant,  without  proof  on  the  part  of  the 
plaintiff  that  he  was  negligent  in  so  doing. 

"(8)  Because  his  honor  erred  in  refusing  the  fourth  request  of 
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the  defendant,  and  in  using  language  in  connection  therewith 
which  was  calculated  to  lead  the  jury  to  believe  that,  even  if  a 
master  used  reasonable  care  in  the  employment  of  servants,  if 
such  servants  proved  to  be  ignorant  or  incompetent  the  master 
would  be  liable.  Thereby  overlooking  the  rule  of  law  which  re- 
quires the  plaintiff  to  prove  by  the  preponderance  of  the  evidence 
that  the  master  was  negligent  in  the  employment  or  oversight  of 
such  servants. 

"(9)  Because  his  honor  erred  in  refusing  to  charge  defend- 
ant's ninth  request,  as  follows :  *If  a  master  employs  a  force  of 
hands  which  are  ordinarily  sufficient  to  perfomi  the  work  his 
servants  are  engaged  in,  and  a  fellow  servant  is  injured  while  they 
are  performing  such  work  on  account  of  one  of  them  becoming 
weak  or  unable  to  carry  on  this  work,  or  through  his  negligence, 
incompetence,  or  ignorance,  the  master  is  not  liable  for  such  in- 
juries.' The  error  being,  as  it  is  respectfully  submitted,  that  this 
request  embodied  a  sound  proposition  of  law  applicable  to  this 
case,  and  overlooked  the  principle  of  law  which  requires  the 
plaintiff  to  show  negligence  on  the  part  of  the  master  in  the  em- 
ployment of  his  servants,  and  which  was  calculated  to  lead  the 
jury  to  believe  that  the  burden  of  proof  was  on  the  master  to  show 
that  he  used  due  care  in  the  selection  of  such  servants." 

It  is  the  duty  of  the  master  to  employ  competent  servants,  and, 
if  he  fails  in  this  respect,  there  is  prima  facie  evidence  of  n^li- 
gence  on  his  part.  While  a  servant  assumes  the  risk  ordinarily 
incident  to  his  employment,  including  the  negligence  of  a  fellow 
servant,  he  does  not  assume  risks  arising  from  the  selection  of 
incompetent  servants.  This  principle  is  fully  discussed  in  the 
case  of  Hicks  v.  Ry.,  supra,  and  disposes  of  the  foregoing  excep- 
tions. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


Phillips  et  ux.  v.  Durham  &  C.  R.  Co. 

(Supreme  Court  of  North  Carolina,  April  4,  1905.) 

[50  S.  E.   Rep.   462.] 

Fires  Set  by  Locomotives — ^Appliances — Presumption  of  Negligence 
— Proximate  Cause.* — In  an  action  for  damages  from  fire  set  out  by 
a  railroad  company,  an  instruction  that  if  defendant  permitted  inflam- 
mable material  to  exist  on  its  right  of  way,  which  became  ignited  by 
sparks  from  the  engine,  and  the  fire  spread  across  the  lands  of  several 
persons  to  the  property  of  plaintiff,  the  burden  was  on  defendant  to 
show  that  its  engine  was  properly  equipped  to  prevent  the  escape  of 
sparks,  and,  if  its  failure  so  to  equip  was  the  proximate  cause  of  plain- 
tiff's property  being  destroyed,  defendant  was  liable,  was  proper. 

♦See  foot-note  appended  to  Olmstead  v,  Oregon  Short  Line  R.  Co. 
(Utah),  12  R.  R.  R.  261,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  261;  foot-note 
appended  to  Chicago  B.  &  Q.  R.  Co.  v.  Beal  (Neb.),  8  R.  R.  R.  468,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  468. 
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Same — Contributory  Negligence — Combustibles. — In  an  action  for 
damages  from  fire  negligently  set  out  by  a  railroad  company  it  was 
not  incumbent  on  plaintiff  to  keep  his  premises  in  such  order  that 
they  would  not  be  endangered  thereby. 

Same — Proximate  Cause.f — The  fact  that  plaintiff's  land  did  not 
immediately  adjoin  a  railroad  right  of  way,  and  that  fire  necessarily 
traversed  the  land  of  several  intermediate  proprietors  before  reaching 
plaintiffs  property,  did  not  per  se  absolve  the  defendant  from  lia- 
bility, if  in  fact  the  injury  to  plaintiffs  property  proximately  resulted 
from  defendant's  negligence. 

Appeal  from  Superior  Court,  Moore  County ;  Ward,  Judge. 

Action  by  B.  P.  Phillips  and  wife  against  the  Durham  &  Char- 
lotte Railroad  Company.  From  a  judgment  in  favor  of  plaintiffs^ 
defendant  appeals.    Affirmed. 

Guthrie  &  Guthrie  and  H,  F,  Seawall,  for  appellant. 

IV.  /.  Adams,  U.  L.  Spence,  and  /.  D,  Mclver,  for  appellees. 

Clark,  C.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  fire  negligently  set  by  sparks  from  defendant's 
engine  falling  on  its  right  of  way,  on  which  it  had  negligently 
permitted  leaves  and  other  inflammable  material  to  accumulate, 
which  fire  had  extended  thence  across  the  lands  of  intervening 
proprietors  till  it  had  reached  and  damaged  plaintiff's  premises, 
which  were  2j4  miles  distant  in  a  direct  line,  and  farther  follow- 
ing the  course  and  path  of  the  fire.  The  engineer  testified  that 
he  thought  his  engine  had  on  a  spark  arrester  the  day  of  the  fire, 
but  was  not  certain,  and  another  witness  said  positively  that  the 
engine  had  no  spark  arrester  that  day.  The  question  as  to  proxi- 
mate cause,  under  all  the  circumstances,  is  necessarily  one  of  fact 
for  the  jury,  under  proper  instructions,  and  these,  we  think,  the 
court  gave  in  the  following  instructions,  asked  by  the  defendant : 
"It  is  not  the  duty  of  a  railroad  company  to  go  off  its  right  of  way 
and  premises  to  clear  up  rubbish  from  all  lands  adjoining  and 
adjacent  to  its  right  of  way,  and  it  is  not  liable  or  chargeable  with 
negligence  for  the  spread  of  fire  from  its  own  right  of  way  which 
was  too  remote  for  the  railroad  company  to  reasonably  anticipate 
and  expect  such  spread  of  fire  in  case  sparks  from  its  locomotive 
should  accidentally  set  fire  to  adjoining  lands."  "If  sparks  from 
a  railroad  locomotive  should  set  fire  to  combustible  material  on 
the  land  of  an  adjoining  landowner,  there  is  no  liability  for  negli- 
gence on  the  part  of  the  railroad  company  if  it  simply  fails  to  pre- 
vent the  spread  of  such  fire  to  the  lands  and  premises  of  more 
remote  landowners."  "That  the  defendant  is  not  liable  if  the 
jury  shall  find  from  the  evidence  that  the  burning  of  the  plaintiff's 
property  was  a  consequence  not  to  be  reasonably  expected  in  the 
natural  and  usual  courses  of  events  from  the  act  complained  of, 
and,  if  the  jur>-  shall  so  find,  they  should  answer  the  issue  No.  2 
'No/  "  "To  render  the  defendant  liable  in  this  action,  the  injury 
suffered  by  the  plaintiff  must  have  been  the  natural  and  probable 
consequence  of  the  defendant's  negligence;  such  a  consequence 

tSee  foot-notes  appended  to  preceding  case. 
17  K  R  R-45 
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as,  under  the  surrounding  circumstances  of  the  case,  might  or 
ought  to  have  been  foreseen  by  the  wrongdoer  as  likely  to  result 
from  his  action."    "In  considering  whether  or  not  the  burning  of 
the  plaintiff's  property  was  a  natural  and  probable  consequence 
of  defendant's  act  in  starting  the  fire,  if  you  shall  find  that  the 
defendant  did  start  the  fire,  the  jury  should  consider  the  distance 
to  the  plaintiff's  property  from  the  point  at  which  the  fire  started, 
the  condition  of  the  intervening  land  with  reference  to  combusti- 
ble material  thereon,  the  state  of  the  wind,  if  they  should  find 
from  the  evidence  that  the  same  was  unusual  and  extraordinar\% 
and  not  to  be  expected  for  the  locality  and  season,  and  the  prob- 
ability or  otherwise  of  the  fire  being  gotten  under  control  by 
property  owners  or  others  before  it  reached  plaintiff's  premises." 
"That  if  the  jury  shall  find  from  the  evidence  that  the  fire  was 
caused  by  the  ignition  of  combustible  matter  on  the  defendant's 
right  of  way  by  a  spark  from  defendant's  engine,  and  burned 
across   the   property   of   intervening   landowners   to    plaintiff's 
property,  which  it  bui;ned,  but  that  there  intervened  after  the  act 
of  the  defendant  an  unusual  and  extraordinary  wind,  a  wind  not 
to  be  expected  in  that  locality  and  at  that  season,  without  which 
the  plaintiff's  property  would  not  have  burned,  the  defendant  is 
not  liable,  and  the  jury  should  answer  'No'  to  second  issue." 
"That  if  the  jury  finds  from  the  evidence  that  the  engine  of  the 
defendant  on  the  occasion  complained  of  was  properly  equipped 
with  a  spark  arrester,  and  the  fire  was  not  kindled  on  the  right  of 
way  of  the  defendant,  the  defendant  is  not  liable,  and  the  jur}^ 
should  answer  the  second  issue  'No,'  and  the  burden  of  showing 
that  the  fire  started  on  the  right  of  way  is  on  the  plaintiff."  "Even 
though  the  jury  should  find  from  the  evidence  that  the  defend- 
ant's right  of  way  was  not  free  from  combustible  material,  still 
the  defendant  is  not  liable  unless  they  shall  also  find  from  the 
evidence  that  the  presence  of  such  combustible  material  was  by 
the  fault  and  negligence  of  the  defendant,  and,  further,  that  it  was 
the  proximate  cause  of  the  injury  and  destruction  of  the  plaintiff's 
property ;  and  unless  they  so  find  they  should  answer  the  second 
issue  *No.' "    "If  the  jury  shall  find  from  the  evidence  that  de- 
fendant exercised  due  and  reasonable  care  and  precaution  to 
keep  its  right  of  way  reasonably  and  properly  clear  of  rubbish 
and  other  combustible  material  at  the  point  where  the  fire  is  al- 
leged to  have  originated,  and  without  the  knowledge  or  default 
of  the  defendant  two  trees  were  cut  on  adjoining  lands,  and  the 
limbs  or  laps  were  thrown  upon  the  right  of  way  and  left  there 
by  other  parties,  and  this  conduct  of  third  persons  was  the  prox- 
imate cause  of  the  injury  to  the  plaintiff's  property,  the  defendant 
is  not  liable,  and  the  jury  should  answer  the  second  issue  'No.' " 
There  was  no  exception  to  the  charge  upon  the  first  issue.  n«)r 
to  the  following:    "That  it  is  not  the  duty  of  a  railroad  -Dnipany 
to  clear  up  all  of  its  right  of  way,  or  to  cut  down  all  the  bushes  or 
trees,  except  so  far  as  to  make  its  track  and  roadbed  safe,  nor  to 
cut  down  all  the  growing  shrubber}'  on  its  right  of  v;av :  but  a 
railroad  company  does  owe  to  the  public  and  the  neighboring 
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landowners  the  duty  to  keep  its  track  and  roadbed  clear  of  all 
such  substances  as  are  liable  to  be  ignited  by  sparks  and  cinders, 
and  also  a  railroad  company  must  not  only  keep  its  track  and 
roadbed  free  from  such  inflammable  substances,  but  it  must  go  to 
the  extent  of  keeping  a  reasonable  distance  of  its  right  of  way, 
beyond  its  track  and  roadbed,  free  from  such  substances,  and 
whatever  distance  from  its  track  or  right  of  way  that  may  be  rea- 
sonably necessary  in  the  exercise  of  ordinary  care  to  prevent  such 
inflammable  and  combustible  substance  being  ignited  by  its  en- 
gines must  be  kept  free  from  them ;  and  if  the  company  fails  in 
this  duty  to  the  public  it  is  liable  in  damages  to  those  who  are 
directly  injured  thereby,  and,  if  it  is  necessary  to  keep  its  entire 
right  of  way  free  from  combustible  substance  to  prevent  ignition 
from  engine  sparks,  then  the  whole  right  of  way  must  be  kept 
clear  from  these  inflammable  and  combustible  substances."  There 
was  no  exception  to  this  instruction,  nor  to  the  following:  "It 
is  not  the  duty  of  a  railroad  company  to  fail  to  adopt  and  to  use 
approved  appliances  merely  because  they  are  known  and  ap- 
proved, and  it  is  not  its  duty  to  keep  a  lookout  for  improvements 
and  inventions  and  buy  all  such  as  are  approved,  nor  is  it  the 
duty  of  a  railroad  company  to  equip  its  engines  with  the  best  ap- 
proved devices  and  appliances  for  arresting  sparks  which  tend  to 
fly  from  its  engines ;  but  it  is  the  duty  of  a  railroad  company  to 
use  proper  spark  arresters  in  its  engines,  and  to  prevent  the  escape 
of  iridescent  sparks;  and  it  is  negligence  not  to  adopt  and  use 
spark  arresters  in  the  engines  which  are  in  general  use,  and  a  rail- 
road is  liable  in  damages  for  any  injury  directly  caused  by  failure 
to  use  approved  spark  arresters  which  are  in  general  use."  "You 
must  first  ascertain  whether  or  not  the  fire  was  caused  by  fire  or 
sparks  from  the  engine.  The  burden  of  proof  is  on  the  plaintiff  to 
show  this.  If  plaintiffs  have  not  shown  it,  that  ends  the  case,  and 
you  should  answer  the  second  issue  'No' ;  and  if  you  find  that  the 
fire  was  occasioned  by  fire  or  sparks  from  the  engine,  then  you 
must  go  further,  and  inquire  whether  or  not  the  defendant  com- 
pany has  been  negligent,  and  also  whether  or  not  the  damage  to 
plaintiff,  if  you  find  she  has  been  damaged,  was  proximately 
caused  by  such  negligence.  If  so,  you  should  answer  the  second 
issue  'Yes.' "  To  the  following  instructions  the  defendant  ex- 
cepted: "If  the  jury  shall  find  from  the  evidence,  the  burden 
being  on  the  plaintiff,  that  the  defendant  company  permitted  dead 
grass  and  straw  and  pine  tops  and  an  accumulation  of  inflammable 
and  combustible  matter  to  exist  on  its  right  of  way  so  near  the 
track  as  to  collect  fire  from  the  engine,  and  it  did  collect  fire  from 
the  engine,  and  it  became  ignited  by  sparks  from  the  engine,  and 
the  fire  spread  rapidly  across  the  right  of  way  and  thence  across 
the  lands  of  several  other  persons  to  the  feme  plaintiff's  property 
and  destroyed  her  property,  then  this  would  be  negligence  on  the 
part  of  the  defendant ;  and  if  you  find  these  to  be  the  facts  it  de- 
volves on  the  defendant  to  show  that  the  engine  was  properly 
equipped  with  the  usual  and  proper  appliances  to  avoid  doing 
injury  from  the  escape  of  burning  sparks ;  and  if  you  find  it  was 
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not  thus  furnished,  and  the  fire  was  conveyed  from  the  smoke- 
stack to  the  right  of  way,  and  thence  across  the  land  of  several 
other  persons  to  feme  plaintiff's  land  and  destroyed  her  property, 
and  you  find  that  this  was  the  natural  and  proximate  cause  of  the 
property  of  feme  plaintiff  being  destroyed  by  fire,  and  that  said 
injury  suffered  was  the  natural  and  probable  consequence  of  said 
negligence,  and  such  as,  under  the  surrounding  circumstances  of 
the  case,  might  or  ought  to  have  been  reasonably  anticipated  by 
the  defendant  as  likely  to  result  from  its  actions,  then  you  will 
answer  the  second  issue  *Yes/  "  "That  upon  all  the  evidence  in 
this  case,  if  you  believe  the  same,  you  will  answer  the  third  issue 
'No/  "  As  to  the  fourth  issue  the  court  charged  the  jury  as  to 
the  measure  of  damages,  to  which  there  was  no  exception,  and, 
among  other  things,  further  charged  the  jury  that,  in  estimating 
the  amount  of  damages  which  plaintiffs  are  entitled  to  recover,, 
"if  you  find  that  they  are  entitled  to  recover  damages,  you  can 
consider  the  evidence  describing  the  property  injured  or  de- 
stroyed, or  any  part  of  it — i.  e.,  whether  old  or  new,  decayed  or 
sound — ^and  from  all  the  evidence  form  your  estimate  of  the  dam- 
ages which  plaintiffs  are  entitled  to  recover,  if  you  find  that  they 
are  entitled  to  recover  damages;  and  where  there  is  no  evidence 
of  the  description  of  any  of  the  property  destroyed,  and  where 
there  is  evidence  of  the  value  of  the  property  destroyed,  you  may 
consider  evidence  of  the  value  of  said  property  in  finding  the 
value  of  same  in  estimating  plaintiffs'  damages,  if  you  shall  find 
that  they  are  entitled  to  recover  damages;  but  you  are  not  re- 
quired to  accept  the  estimated  value  of  the  property  destroyed  or 
the  amount  of  damages  estimated  by  any  witness." 

We  find  no  error  in  the  above,  nor  in  the  refusal  of  sundry 
prayers  for  instruction,  which,  in  substance,  were  asked  the  court 
to  tell  the  jury  that  it  was  incumbent  on  the  plaintiff  to  keep  his 
premises  in  such  order  that,  if  the  defendant  should  negligently 
let  fire  escape,  the  premises  of  the  plaintiff  would  not  be  en- 
dangered thereby;  that  the  defendant,  not  being  able  to  keep 
trash  off  of  these  premises  than  its  own,  is  not  liable  for  dam- 
ages by  fire  to  premises  to  which  the  defendant  could  not  reason- 
ably expect  the  fire  to  spread ;  that  if  intermediate  owners  allowed 
rubbish  to  accumulate  on  their  premises,  and  the  fire  extended 
across  such  premises  to  the  plaintiff's,  the  defendant  was  not 
liable ;  that  if  the  plaintiff  had  allowed  rubbish  to  accumulate  upon 
her  own  premises  by  which  the  fire  spread  and  injured  the  plain- 
tiff, the  defendant  would  not  be  liable ;  that  negligence  in  starting 
a  fire  is  not  the  proximate  cause  of  the  destruction  of  property 
on  land  which  does  not  abut  on  the  premises  on  which  the  fire 
started,  but  to  which  it  spread  across  intervening  land ;  that  upon 
the  whole  evidence  in  this  case  the  negligence  of  the  defendant 
was  not  the  proximate  cause  of  the  plaintiff's  damage;  that  the 
burden  was  on  the  plaintiff  to  show  that  the  engine  was  not 
equipped  with  a  proper  spark  arrester,  and  that  on  the  evidence  the 
engine  was. thus  equipped;  and  that,  after  the  plaintiff's  premises 
were  threatened  with  fire,  if  she  could,  with  exercise  of  care  and 
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prudence,  have  saved  from  injury  any  part  of  the  property,  but 
failed  to  do  so,  the  defendant  was  not  liable  for  such  part.  As  to 
this  last  there  was  no  evidence  to  authorize  the  instruction  asked, 
and  the  other  prayers  were  properly  refused,  except  so  far  as 
given  in  the  charge  or  other  special  instructions.  The  owner  of 
premises  is  not  bound  to  anticipate  negligence  of  a  railroad,  and 
bv  wav  of  prevention  make  provision  against  communication  of 
fii-e.  13  Am.  &  Eng.  Enc.  (2d  Ed.)  482;  Hoag  v,  R.  R.  Co.,  85 
Pa.  293,  27  Am.  Rep.  653.  The  fact  that  the  plaintiff's  land  did 
not  immediately  adjoin  the  defendant's  right  of  way,  and  the  fire 
necessarily  traversed  the  land  of  several  intermediate  proprietors 
before  reaching  the  plaintiff's  property,  was  a  circumstance,  with 
other  circumstances  mentioned  in  the  instructions  given  to  the 
jur>',  to  be  weighed  in  considering  whether  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  plaintiff's  damage  (and  the 
charge  fairly  presents  this  view)  ;  but  the  fact  that  the  plaintiff's 
land  did  not  adjoin  the  right  of  way  does  not  per  se  absolve  the 
defendant  from  liability,  if  in  fact  the  defendant's  negligence  was 
the  proximate  cause  of  the  damage  to  the  plaintiff's  property; 
otherwise  the  right  to  recover  would  depend  solely  upon  whether 
the  land  set  fire  to  by  negligence  of  the  defendant  was  held  in 
large  or  small  tracts.  13  A.  &  E.  Enc.  (2d  Ed.)  450-454,  and 
cases  cited.  In  Black  i\  Railroad,  115  N.  C.  667,  20  S.  E.  713, 
909,  where,  as  here,  the  fire  crossed  the  land  of  several  intervening 
landowners  before  reaching  and  destroying  Black's  turpentine 
boxes,  \y2  miles  from  the  railroad  track,  the  learned  judge  below 
told  the  jury  that  if  the  fire  caught  on  the  defendant's  right  of 
way  by  reason  of  the  defendant's  negligence,  and  spread  "across 
the  land  of  another  person  to  the  plaintiff's  land,  the  defendant 
company  would  be  liable  to  the  plaintiff  for  damages  sustained." 
and  on  appeal  this  instruction  was  the  chief  matter  in  contest,  and 
was  sustained ;  Burwell,  J.,  saying  that  the  law  in  this  respect  had 
been  correctly  and  succinctly  stated  by  the  court  below.  Among 
many  other  cases  to  same  purport,  Railroad  v.  Bales,  16  Kan.  252 ; 
Perley  v.  Railroad,  98  Mass.  414,  96  Am.  Dec.  645 ;  Railroad  z/. 
Richardson,  91  U.  S.  454,  23  L.  Ed.  356.  In  Poeppers  v.  Rail- 
road, 67  Mo.  715,  29  Am.  Rep.  518,  the  fire  spread  eight  miles, 
and  in  Railroad  v,  McBride,  54  Kan.  172,  37  Pac.  978,  it  spread 
ten  miles  before  reaching  plaintiff's  property,  but  it  was  held  that 
the  loss  was  not  necessarilv  too  remote.  The  greater  the  distance 
from  the  defendant's  track  to  the  premises  which  are  damaged, 
the  greater  the  probability  that  intervening  and  independent 
causes  might  stop  or  extend  the  fire,  and  hence  the  less  probability 
that  the  original  negligence  of  the  defendant  is  the  proximate 
cause  of  the  injury ;  but  that  is  a  matter  for  the  jury  under  proper 
instructions,  and  the  defendant  has  no  cause  to  complain  of  those 
given  in  this  case.  Railroad  v.  Hope,  80  Pa.  373,  21  Am.  Rep. 
100. 

No  error. 
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Fuller  v,  Tremont  Lumber  Co.  et  al. 

(Supreme  Court  of  Louisiana,  Jan.  30,  1905.) 

[38  So.   Rep.   164.] 

Action  for  Tort. — The  action  is  for  damages  for  a  tort. 

Log  Train — Derailment — Defective  Brakes. — A  log  train  running  at 
an  unusual  rate  of  speed  derailed  from  the  track.  On  a  down  grade 
only  part  of  the  brakes  worked  and  could  be  made  to  perform  the 
usual  functions  of  a  brake. 

Same — Same — Defective  Track. — ^The  result  was  a  dangerous  rate  of 
speed  on  a  down  grade. 

Negligence — Defective  Roadbed. — ^While  running  down  the  grade, 
it  came  to  a  weak  place  in  the  track  and  derailed.  The  ties  at  this 
place  had  been  made  of  poor  timber;  they  were  weak,  decayed,  and 
did  not  hold  the  spikes. 

Same.'*' — A  railroad  company  must  maintain  a  safe  roadbed,  unde- 
cayed  and  sound  cross-ties,  and  see  that  the  rails  are  in  their  proper 
position  and  level  (Rutherford  v.  R.  R.  Co.,  6  South.  644,  41  La.  Ann. 
793;  McFee  v.  R.  R.  Co.,  7  South.  720,  42  La.  Ann.  790),  or  else,  in 
case  of  an  accident  growing  out  of  its  unsafe  condition  which  caused 
injury,  it  will  be  liable. 

Injury  to  Employee — Negligence  of  Master  and  Fellow  Servant— 
Liability.f — ^Where  an  injury  results  from  the  common  negligence  of 
the  master  and  fellow  servant,  the  fellow-servant  doctrine  does  not 
absolve  the  master  from  liability. 

(Syllabus  by  the  Court.) 

Appeal  from  Fourth  Judicial  District  Court,  Parish  of  Lincoln ; 
Robert  Brooks  Dawkins,  Judge. 

Action  by  W.  M.  Fuller  against  the  Tremont  Lumber  Company 
and  others.  Judgment  for  plaintiff,  and  defendants  appeal. 
Amended  and  affirmed. 

Price  &  Roberts  and  Stubbs  &  Russell,  for  appellants. 
Hudson,  Potts  &  Bernstein  and  Clayton  &  Hawthorne,  for  ap- 
pellee. 

Brkaux,  C.  J.  Personal  injury  arising  from  an  accident  is  the 
complaint,  and  $10,000  is  the  damage  for  which  plaintiff  sued. 

The  verdict  was  for  $5,000.  From  the  verdict  and  judgment  of 
the  court,  the  defendants  have  appealed. 

One  of  the  defendants,  the  Tremont  Lumber  Company,  Lim- 
ited, owns  two  sawmills,  one  at  Tremont,  the  other  at  Eros,  La., 
connected  in  running  by  a  railroad  company  of  their  own  worked 
jointly.  With  the  aid  of  this  railroad,  Smith  and  Cartwright,  as 
lumbermen,  supply  these  mills  with  logs,  and  they  are  the  other 
defendants. 

♦See  foot-note  appended  to  McLean  v.  Pere  Marquette  R.  Co. 
(Mich.).  13  R.  R.  R.  544,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  544;  Northern 
A.  Ry.  Co.  V.  Mansell  (Ala.),  11  R.  R.  R.  186,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  186. 

tSee  foot-note  appended  to  Illinois  Southern  Ry.  Co.  v.  Marshall 
(111.),  13  R.  R.  R.  95.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  95;  foot-note  ap- 
pended to  Hicks  V.  Southern  Pac.  Co.  (Utah),  12  R.  R.  R.  332,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  332. 
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Plaintiff  was  employed  by  Cartwrig^ht  and  Smith  as  locomotive 
fireman.  On  the  24th  of  August,  1903,  the  logging  train  on  which 
he  was  at  work  derailed. 

McGrady,  the  engineer,  and  Farney,  the  brakeman,  were  with 
him  on  the  train  as  employees  of  defendants.  This  train,  it  ap- 
pears, consisted  of  the  locomotive  and  tender,  and  seven  flat  cars 
loaded  with  pine  logs.  The  complaint  in  regard  to  the  manner 
that  the  train  wa$  loaded  was  that  the  ends  of  the  pine  logs  ex- 
tended over  the  ends  of  the  cars  and  covered  the  handle  of  the 
brakes  on  each  car,  except  one,  thereby  rendering  the  brakes  use- 
less, and  placing  it  out  of  the  power  of  the  brakeman  to  apply  his 
brake  to  moderate  the  speed  or  stop  the  train. 

There  was  a  downward  grade  from  the  top  of  a  hill  to  the  place 
of  the  accident,  which  rendered  the  brakes  an  indispensable  appli- 
ance. 

At  a  point  of  the  road  at  a  downward  grade,  the  engineer  at- 
tempted to  use  his  brakes,  but  failed  by  reason  of  the  fact  that 
the  heavy  logs  rested  on  the  handles  of  the  brake.  The  speed  of 
the  train  became  great,  and  in  consequence,  at  a  sharp  curve  in  the 
track,  the  rails  turned  over  and  spread  out,  owing  to  the  decayed 
ties,  which  had  been  made  of  pin  oak,  red  oak,  and  mixed  wood 
of  poor  quality,  instead  of  white  oak  and  other  good  timbers.  In 
consequence  the  locomotive  and  train  took  leave  of  the  track, 
causing  an  immense  jolt,  which  resulted  in  precipitating  plaintiff 
to  the  ground,  fastening  and  jamming  him  among  the  broken 
timbers  of  the  cars  and  the  logs,  to  his  great  injury  and  suffering. 
He  was  caught  in  the  wreck  and  under  the  end  of  a  log.  The  log 
was  lying  across  his  leg,  and  the  leg  was  broken  between  the 
knee  and  the  ankle. 

The  defendants  in  a  joint  answer  denied  liability,  and  said  that 
plaintiff  had  no  one  to  blame  but  himself  and  the  engineer,  his 
fellow  servant. 

Upon  these  issues  the  parties  went  to  trial,  and  examined  a 
number  of  witnesses. 

Unquestionably,  the  general  rule  is  that  companies  must  make 
their  railroad  tracks  safe,  or,  as  some  of  the  cases  have  it,  rea- 
sonably safe.  Furthermore,  when  a  railroad  company  permits  the 
use  of  unsafe  brakes,  or  loads  its  cars  so  that  they  are  useless, 
and  injury  is  the  result,  the  injured  party,  if  not  at  fault,  is  en- 
titled to  damages. 

In  order  to  determine  whether  or  not  this  rule  has  application, 
we  have  examined  the  conflicting  testimony.  The  plaintiff  has 
testified  at  some  length  in  his  own  cause,  and  sought  throughout 
to  sustain  his  petition.  We  will  not  dwell  upon  the  quality  of  the 
brakes  complained  of  by  him.  They  were  the  regular  vacuum 
brake,  and  nothing  in  the  testimony  shows  that  it  was  unsafe  to 
use  such.  As  to  whether  they  were  in  good  order  is  one  of  the 
puzzling  questions  of  the  case,  for  the  testimony  on  this,  as  well 
as  on  other  points,  is  irreconcilably  divergent. 

The  engineer  of  the  company,  witness  for  defendant,  who  was 
in  charge  of  the  engine,  testified  that  the  brakes  of  the  engine 
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were  not  in  a  state  of  good  repair.  The  manner  of  loading  the 
train  with  logs  suggests  itself  as  of  some  importance  in  determin- 
ing the  issue.  The  average  length  of  these  logs  was  16  feet,  which 
were  transferred  to  the  car  by  machinery.  It  follows  that  some 
of  the  logs  were  long;  others  comparatively  short.  The  cars,  it 
must  be  said,  were  longer  than  the  logs.  This  fact  alone  does 
not  make  it  evident  that  the  brakes  were  not  covered  by  the  logs. 
The  defendant  had  a  log  loader.  The  logs  were  lifted  to  the  car, 
and  then  this  loader  would  drop  them  in  position  on  the  bunks. 
These  log  conveyances  are  skeleton  cars.  We  understand  that 
the  pieces  on  the  floor  are  the  reaches,  and  the  pieces  w-here  the 
logs  rest  are  the  bunks. 

This  laying  of  the  logs  in  the  car  has  some  importance,  because 
one  of  the  issues  is  that  the  logs  were  not  properly  loaded,  and 
that  thereby  the  engineer  was  prevented,  at  the  critical  moment, 
from  working  the  brakes.  The  engineer's  testimony  does  not 
create  the  impression  that  the  engine's  brakes  were  very  useful. 
We  infer  that  they  did  not  yield  to  the  pressure,  if  any  was 
brought  to  bear  upon  them. 

The  brakeman  testified  that  brake  6  was  not  set  by  him  because 
the  logs  were  on  it,  or  there  was  no  brakestaff.  In  a  lengthy 
examination  he  testified  that  all  the  other  brakes  were  on,  and 
that  there  was  nothing  deficient  as  relates  to  brakes.  The  6  brake, 
as  we  understand,  was  considered  by  him  somewhat  as  it  is  with 
the  fifth  wheel  in  a  wagon. 

One  of  the  defendant's  witnesses  who  was  on  this  train  testified 
that  it  was  running  at  about  the  rate  of  SO  miles  an  hour  at  the 
time  the  train  was  wrecked.  If  that  be  the  rate  at  which  this  log- 
loaded  train  was  running,  it  is  small  wonder  that,  upon  the  train 
meeting  an  impediment,  this  witness  was  pitched  over  the  front 
of  the  tender — to  quote  his  words:  "Rolled  to  the  bottom,  and 
got  up,  and  walked  back  to  the  track.  The  first  thing  I  knew  was 
getting  up  and  looking  around  to  see  where  the  other  fellows 
were" — and  that  for  some  moments  he  could  not  see  any  one,  and 
that  it  was  always  a  mystery  to  him  "where  the  engineer"  was 
during  the  accident  and  consequent  scramble.  This  witness 
further  states  that  the  engineer  said,  in  language  slightly  profane, 
just  prior  to  the  derailment,  that  there  was  not  a  brake  on  the 
train,  and  that  this  utterance  was  met  by  plaintiflf  thus:  "All 
right;  let  her  go;"  and  that  he  (plaintiflF)  was  firing  all  he  could. 
The  engineer  also  received  injury  from  the  accident. 

This  brings  this  fireman  very  near  to  the  charge  that  he  was  in 
accord  with  the  rapid  movement  of  the  log  train. 

It  remains  that  plaintiff  was  not  in  command,  and  the  engineer 
was  not  to  receive  suggestion  from  him,  but  to  act  upon  his  own 
judsrment. 

This  seems  to  have  been  a  passing  utterance ;  whether  made  in 
earnest  or  jest  does  not  appear.  With  reference  to  the  logs  in  the 
cars  as  placed  therein,  we  incline  to  the  view  that  they  were  not 
carefully  laid.  They  should  not  have  been  placed  therein  so  as 
to  cover  the  brakes. 
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We  pass  from  consideration  of  the  train,  its  appliances,  its  bur- 
dens and  movements,  to  a  consideration  of  the  track,  rendered  un- 
safe, it  is  charged  by  plaintiff,  by  the  use  of  unsound  cross-ties. 

We  infer  from  the  weight  of  the  testimony  that  under  the  pres- 
sure of  the  cars  the  rails  must  have  yielded  and  spread.  It  would 
serve  little  purpose  to  again  refer  with  some  detail  to  the  ties  and 
consequent  unsafety  of  the  road.  The  weight  of  the  testimony 
sustains  the  view  that  the  road  was  not  as  safe  as  it  might  have 
been  at  the  place  of  the  wreck.  The  ties,  made  of  poor  material, 
were  many  of  them  rotten,  and  did  not  hold  the  spikes.  Appli- 
ances reasonably  safe  must  be  had.  It  is  the  dutv  of  the  master 
to  furnish  his  employees  a  reasonably  safe  place  on  which  to  work 
and  keep  it  safe.  Sroufe  v,  Moran  Bros.  Co.  (Wash.)  68  Pac. 
896,  58  L.  R.  A.  320,  92  Am.  St.  Rep.  847. 

It  is  required  of  the  master  to  exercise  care  in  running  a  train 
loaded  with  heavy  logs. 

Defendants  invoke  the  fellow-servant  doctrine,  and  urge  that 
the  fireman  and  engineer  are  fellow  servants. 

The  train  was  in  charge  of  the  engineer.  The  negligence  was 
not  confined  to  the  engineer.  It  was  more  particularly  that  of 
those  who  had  the  repair  of  the  roadbed  in  charge.  They  were 
not  fellow  servants  of  the  plaintiff. 

If  the  facts  were  to  sustain  the  view  that  both  the  master  and 
his  servant,  the  engineer,  were  negligent,  then  the  following  rule 
would  have  direct  bearing : 

''Where  the  negligence  of  the  master  is  combined  with  the 
negligence  of  a  fellow  servant  in  producing  the  injury,  and  the 
negligence  of  neither  is  alone  the  efficient  cause,  both  the  master 
and  fellow  servant  are  liable,  and  the  injured  servant  may  main- 
tain his  action  against  either,  or  both  together."  This  rule  is  sus- 
tained by  a  number  of  decisions  cited  in  the  Eng.  &  Amer.  Ency. 
of  Law,  vol.  12,  p.  905,  par.  "d." 

The  question  of  damages  next  arises  for  consideration.  Plain- 
tiff was  28  years  of  age.  He  earned  the  wages  usually  paid  to  the 
average  locomotive  fireman,  engaged  as  this  was,  in  conveying 
logs,  viz.,  $1.50  a  day. 

He  unquestionably  suffered  and  was  badly  shattered  physically. 
We  do  not  infer  that  he  was  permanently  injured. 

The  amount  of  the  damage  is  fixed  at  $3,000,  with  5  per  cent, 
interest  thereon  from  13th  day  of  April,  1904. 

It  is  ordered,  adjudged,  and  decreed  that  the  verdict  of  the  jury 
and  judgment  of  the  court  is  affirmed  to  the  amount  of  $3,000, 
with  5  per  cent,  interest  from  the  date  of  the  judgment  of  the 
district  court. . 

It  is  further  ordered,  adjudged,  and  decreed  that  the  demand 
for  a  larger  sum  is  rejected,  and  to  that  extent  the  judgment  of 
the  district  court  is  amended. 

Provosty,  J.,  not  having  heard  the  argimient,  takes  no  part. 
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Lewis  v.  Vicksburg,  S.  &  P.  Ry.  Co. 

(Supreme  Court  of  Louisiana,  Jan.  30,  1905.) 

[38  So.  Rep.  92.] 

Operating  Cars  within  Yards — Care  Due  Employee — ^Lookouts- 
Contributory  Negligence.'*' — Where  a  railroad  company  is  operating 
its  cars  within  the  limits  of  its  own  yard,  it  is  not  bound  at  all  times 
and  under  all  circumstances  to  maintain  a  lookout  upon  the  forward 
end  of  every  car  that  is  moved.  The  question  of  precaution  is  one 
of  reasonable  sufficiency,  and,  when  the  precaution  taken  is  sufficient 
to  guard  against  injury  to  any  one  save  a  person  who  docs  inad- 
vertently that  which  he  would  otherwise  do  only  with  the  intention 
of  committing  suicide,  it  cannot  reasonably  be  said  that  such  precau- 
tion is  insufficient. 

Same — Same — Same. — Conceding  that  it  would  have  been  safer  for 
the  company  to  have  maintained  a  lookout,  literally,  from  the  front 
end  instead  of  from  the  side  of  the  car,  it  is  extremely  doubtful 
whether  such  precaution  would  have  availed  to  save  the  employee, 
who  walked  on  the  track  immediately  in  front  of  the  car,  from  being 
injured,  since  the  lookout  might  at  the  moment  have  been  directing 
his  attention  to  the  other  side,  or  he  might  not,  from  the  mere  fact 
that  he  saw  a  person  walking  toward  the  track,  have  realized,  until 
too  late,  that  such  person  was  oblivious  of  the  existence  and  approach 
of  the  car. 

Same — Negligence  and  Contributory  Negligence — Proximate  Cause.! 
— In  any  event,  when  reasonable  precautions  have  been  taken  by  it, 
the  failure  of  a  railroad  company,  operating  its  cars  within  the  limits 
of  its  own  yard,  to  take  every  precaution  that  might  be  required  in  a 
public  and  frequented  thoroughfare,  is  slight  negligence  in  compar- 
ison to  the  later  negligence  of  an  employee  in  the  yard,  the  conditions 
of  whose  employment  require  that  he  should  at  all  times  be  on  the 
lookout,  within  those  limits,  for  moving  cars,  but  who  walks  imme- 
diately in  front  of  a  moving  train;  and  this  later  negligence  must, 
under  such  circumstances,  be  held  to  be  the  proximate  cause  of  his 
being  injured. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo: 
Thomas  Fletcher  Bell,  Judg^e. 

Action  by  Charles  Lewis,  tutor,  against  the  Vicksburg,  Shreve- 
port  &  Pacific  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Hall  &  Jack,  for  appellant. 

Wise,  Randolph  &  Rcndall,  for  appellee. 

Statement  of  the  Case. 
Monroe,  J.     Plaintiff  brings  this  suit  on  behalf  of  the  minor 

♦As  to  the  degree  of  care  due  from  railroad  companies  to  their  em- 
ployees, see  foot-notes  appended  to  Weed  v.  Chicago,  St.  P.,  M.  &  O. 
Ry.  Co.  (Neb.),  13  R.  R.  R.  797.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  797; 
Hmzeman  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  13  R.  R.  R.  178,  36  Am.  & 
Eng.  R,  Cas.,  N.  S.,  178;  Illinois  Cent.  R.  Co.  v.  Prickett  (III),  13 
R.  R.  R.  139,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 

tAs  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  i\  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  142. 
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heirs  of  William  Hart,  deceased,  to  recover  damages  for  the  al- 
leged negligent  killing  of  their  father.  The  answer  is  a  general 
denial  and  a  plea  of  contributory  negligence.  The  facts,  as  they 
appear  in  the  record,  are  as  follows : 

Speaking  in  terms  of  approximation  (particularly  as  to  the 
points  of  the  compass),  the  defendant  owns  and  uses  as  part  of 
its  railroad  yard  the  east  half  of  square  25  in  Shreveport,  bounded 
north  by  Cotton,  east  by  Marshall,  south  by  Lake,  and  west  by 
McNeil,  streets,  and  has  established  thereon  a  roundhouse,  a 
sandhouse,  a  turntable,  and  several  main  and  spur  tracks  and 
sw^itches. 

The  roundhouse  has  exits  on  the  McNeil  street  side,  and 
stands  about  15  feet  back  from  the  banquette.  Defendant's  main 
track,  running  through  from  McNeil  to  Marshall  street,  lies  to 
the  south  of  the  roundhouse,  and  on  the  south  side  of  the  main 
track  there  is  another  parallel  track,  which  also  runs  through  the 
square.  Shortly  before  6  o'clock  on  the  evening  of  December  16, 
1903,  William  Hart,  whilst  employed  as  the  helper  of  Patterson, 
a  machinist  (who  was  doing  some  work  on  a  locomotive  that  stood 
on  the  track  last  mentioned,  some  20  or  30  feet  east  of  the  Mc- 
Neil street  line),  was  sent  by  Patterson  to  the  roundhouse  for  a 
bucket  of  water.  In  going  and  returning  it  was  necessary  for 
him  to  cross  and  recross  the  main  track  mentioned,  and  also  a 
spur  track,  which  lies  between  the  main  track  and  the  roundhouse, 
the  distance  between  the  roundhouse  and  the  north  rail  of  the 
main  track  being  about  25  or  28  feet.  Hart  reached  the  round- 
house safely,  but  in  returning  to  the  engine,  where  Patterson 
stood  waiting  for  and  watching  him,  he  walked  on  the  main  track 
immediately  in  front  of  a  car  that  was  being  pushed  by  a  locomo- 
tive in  the  direction  of  Marshall  street,  and  was  so  badly  injured 
that  he  died  within  a  few  hours.  The  evidence  indicates  that  the 
engine  upon  which  Patterson  was  waiting  was  standing  a  few  feet 
further  east  than  the  ppint  from  which  Hart  left  the  roundhouse, 
so  that  his  course  was  a  trifle  oblique  with  reference  to  the  cross- 
ing of  the  main  track,  and  he  presented  his  right  side  in  the  direc- 
tion from  which  the  car  approached,  with  his  face  and  body 
turned  slightly  in  the  other  direction.  The  car  by  which  he  was 
injured  had  been  taken  from  the  turntable  (a  little  to  the  south- 
eastward of  the  roundhouse)  over  the  spur  track,  a  distance  of 
about  150  or  200  feet  westward,  from  which  point,  having  en- 
tered upon  the  main  track,  it  was,  as  has  been  stated,  pushed  by 
the  engine^  which  was  moving  forward  over  that  track  to  the  east- 
ward. It  was  what  is  called  a  "combination"  car,  about  60  feet 
long,  with  a  door  in  each  side  and  each  end,  and  with  a  platform 
at  the  end  next  to  the  locomotive,  but  none  at  the  other,  or  (as  the 
car  was  moving)  forward,  end.  The  train,  if  it  can  be  so  called, 
was  moving  at  the  rate  of  from  three  to  five  miles  an  hour,  and 
the  fireman  was  ringing  the  bell  of  the  locomotive,  but  there  was 
no  one  on  the  lookout,  and  no  light  immediately  on  the  forward 
end  of  the  combination  car.    The  yard  foreman  had  been  standing 
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on  McNeil  street,  and,  seeing  that  that  street  was  clear,  and  that 
the  track  beyond  to  the  eastward  was  also  clear,  got  on  board  of 
the  combination  car,, as  it  passed,  on  the  south  side,  and  in  the 
door  upon  that  side,  from  which  position  he  continued  to  look 
ahead,  but,  of  course,  could  not  see  a  person  approaching  from 
the  other  side.  Another  of  the  defendant's  employees  had  thrown 
the  switch,  and  (likewise  seeing  that  McNeil  street  and  the  track 
beyond  were  clear)  had  given  the  signal  for  the  train  to  move 
eastward,  and  he,  too,  got  on  board  the  combination  car,  as  it 
passed,  by  means  of  the  steps,  next  to  the  locomotive,  on  the 
north  side. 

There  was  also  a  helper  on  the  pilot  beam  of  the  engine.  The 
accident  happened  in  the  defendant's  yard,  at  a  point  29  feet  to 
the  eastward  of  the  east  side  of  McNeil  street,  and  the  train  was 
stopped  within  the  length  of  the  combination  car ;  the  injured  man 
having  been  taken  from  between  that  car  and  the  footboard  of 
the  locomotive.  Patterson  testifies  (and  his  testimony  is  uncon- 
tradicted) that  he  saw  Hart  leave  the  roundhouse  and  approach 
the  moving  train,  and,  realizing  (though  at  the  last  moment)  that 
he  was  oblivious  of  the  danger  by  which  he  was  threatened, 
^'hollered  to  him,  *  *  *  to  warn  him  the  car  was  coming ;  he 
was  liable  to  get  killed."  Being  asked,  "You  called  as  loud  as 
you  could?"  he  answers,  "Yes,  sir;  as  loud  as  I  could  holler." 
And  it  is  shown  that  Hart  was  then  but  20  feet  distant  from  him, 
and  about  8  feet  north  of  the  center  of  the  main  track,  which  is 
4.8  feet  in  width. 

There  is  no  doubt  that  Hart  could  have  seen  the  train  if  he  had 
looked  in  that  direction,  though  there  was  an  engine  in  the  round- 
house blowing  off  steam,  and  making  a  noise  sufficient,  possibly, 
to  have  prevented  him  from  hearing  it.  It  is  shown,  also,  that, 
although  the  defendant  has  had  for  some  years  large  signs  posted, 
warning  the  public  from  trespassing  on  its  property,  and  though 
it  had  for  a  year  a  man  stationed  at  its  bridge  over  Marshall  street 
to  discharge  that  function,  the  public  nevertheless  make  very  free 
use  of  the  track  upon  which  the  accident  occurred,  and  of  that 
which  runs  parallel  to  it,  particularly,  as  we  infer,  a  certain  class 
of  laborers  going  to  and  returning  from  their  work.  The  injured 
man  had  been  in  the  defendant's  employ  for  a  long  time,  and  had 
been  working  for  a  year  or  two  in  the  yard  where  he  met  his 
death.  He  is  said  to  have  been  about  34  years  of  age,  and  to  have 
been  earning  $50  a  month.  There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  $1,  and  he  has  appealed.  The 
defendant  has  answered,  praying  that  the  judgment  be  so  amended 
as  to  reject  the  demand  entirely,  but  the  answer  was  not  filed 
within  three  days  before  that  upon  which  the  case  was  set  down 
for  argument. 

Opinion. 
The  first  question  to  be  decided  is,  not  whether  the  defendant 
failed  to  discharge  a  duty  which  it  owed  to  the  public  (because, 
as  the  result  proves,  it  had  sufficiently  acquitted  itself  of  its  obli- 
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gation  to  the  public  by  seeing  that  McNeil  street  and  the  track 
beyond  to  the  eastward  were  clear,  before  the  train  was  permitted 
to  move  into  that  territory),  but  whether  it  failed  to  discharge 
a  duty  that  it  owed  to  William  Hart,  one  of  its  servants,  whilst 
he  was  engaged  in  work  for  which  he  was  employed,  and  the 
ordinary  risks  of  which  he  had  assumed.  And,  if  this  question 
be  decided  in  the  affirmative,  the  remaining  question  is  whether 
the  failure  of  the  master  or  the  imprudence  of  the  servant  was  the 
proximate  cause  of  the  accident. 

The  defendant,  before  moving  its  train,  not  only  saw  that  Mc- 
Neil street  was  clear,  but  it  saw  that  the  track  running  through 
its  private  yard  was  clear  beyond  the  point  at  which  the  accident 
occurred,  and,  as  a  further  precaution,  its  yard  foreman  took  a 
position  in  the  side  door  of  the  forward  car,  from  which  he  could 
see  to  the  front  and  to  the  south  side,  of  the  train,  as  it  advanced, 
and  also  to  the  north  side  beyond  the  point  at  which  his  view  was 
obstructed  by  the  end  of  the  car,  up  to  which  point  he  had  just 
seen,  from  the  street,  that  the  track  was  clear.  The  only  danger 
to  have  been  apprehended  at  the  place  where  the  accident  oc- 
curred therefore  was  that  during  the  interval  of  about  a  quarter 
of  a  minute  which  was  to  elapse  between  the  foreman's  last  look 
from  the  street  and  the  moment  when  the  train  should  reach  that 
point  some  one,  not  then  visible,  on  or  near  the  track,  might  place 
himself  immediately  in  front  of  the  train.  This  danger  the  in- 
stinct of  self-preservation  and  the  obligation  resting  upon  every 
man  to  take  thought  for  his  own  protection,  considered,  seemed 
exceedingly  remote,  and  was  one  with  respect  to  which,  operating 
its  trains  within  the  limits  of  its  own  yard,  and  considered  with 
reference  to  its  servant  employed  in  that  yard,  we  are  of  opinion 
that  there  was  no  failure  of  duty  on  the  part  of  the  defendant. 
A  railroad  yard,  in  which  there  is  a  roundhouse,  turntable,  main 
track,  sidings,  and  switches,  and  where  cars  are  sent  to  be  cleaned 
and  repaired,  turned  around,  shifted,  and* made  up  into  trains,  is 
a  place  in  which  a  railroad  company  must  necessarily  be  allowed 
greater  latitude  than  is  permitted  upon  the  streets  of  a  city  or 
town,  and  we  are  not  prepared  to  hold  that  in  such  a  place  the 
company  must  at  all  times  and  under  all  circumstances  maintain 
a  lookout  upon  the  forward  end  of  every  car  that  is  moved.  The 
question  of  precaution  resolves  itself  into  one  of  reasonable  suffi- 
ciency, and  when  the  precaution  taken  is  sufficient  to  guard 
against  injury  to  any  one  save  a  person  (and  that  person  an  em- 
ployee, familiar  with,  and  who  has  assumed,  the  ordinary  risks 
of  the  place)  who  does  inadvertently  that  which  he  would  other- 
wise do  only  with  the  intention  of  committing  suicide,  it  cannot 
reasonably  be  said  that  such  precaution  is  insufficient. 

Beyond  this,  and  conceding  that  it  would  have  been  safer  for 
the  yard  foreman  to  have  maintained  his  lookout  literally  from 
the  front  instead  of  from  the  side  of  the  car,  it  is  extremely 
doubtful  whether  such  additional  precaution  would  have  saved 
Hart's  life,  since  the  foreman  might  well  have  directed  his  atten- 
tion for  a  quarter  of  a  minute  to  the  locomotive  on  the  south  side 


_  i 
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of  the  track,  upon  which  side  he  Vas  as  much  bound  to  keep  a 
lookout  as  upon  the  north  side ;  or,  as  was  the  case  with  Patter- 
son, who  was  watching  Hart  from  the  engine  in  question,  and, 
as  is  the  case  with  motoneers,  engineers,  and  drivers  generally, 
he  might  not,  from  the  mere  fact  that  he  saw  a  person  walking 
toward  the  road,  have  realized,  until  too  late,  that  such  person 
was  oblivious  of  the  existence  and  approach  of  the  vehicle  of 
which  he  was  in  charge.  In  any  event,  the  failure  of  the  defend- 
ant, operating  its  cars  within  the  limits  of  its  own  yard,  to  take 
every  precaution  that  might  have  been  required  in  a  public  and 
frequented  thoroughfare  was  slight  negligence  in  comparison  to 
the  later  negligence  of  Hart,  the  conditions  of  whose  employment 
required  that  he  should  at  all  times  be  on  the  lookout,  within  those 
limits,  for  moving  cars,  and  whose  failure  to  observe  that  precau- 
tion must,  under  all  the  circumstances  of  the  case,  be  regarded  as 
the  proximate  cause  of  his  death.  It  is  only  necessary  to  say  in 
regard  to  the  cases  relied  on  by  the  learned  counsel  for  the  plain- 
tiff (Hamilton  v.  R.  R.  Co.,  42  La.  Ann.  824,  8  South.  586; 
Downing  v,  R.  R.  Co.,  104  La.  508,  29  South.  207 ;  Lamkin  v. 
McCormick,  Receiver,  105  La.  418,  29  South.  952,  83  Am.  St. 
Rep.  245;  S.  &  N.  A.  R.  Co.  v,  Donovan  [Ala.]  4  South.  142; 
Koegel  V,  Mo.  Pac.  R.  R.  Co.  [Mo.  Sup.]  80  S.  W.  905 ;  and 
L.  &  N.  R.  R.  Co.  V,  Pott's  AdmV  [Ky.]  17  S.  W.  185)  that  the 
facts  upon  which  they  rest  are  very  different  from  those  here  pre- 
sented. 

The  answer  of  the  defendant  not  having  been  filed  in  time, 
there  can  be  no  amendment  of  the  judgment  appealed  from  (Code 
Prac.  art.  890 ;  Succession  of  Trouilly,  52  La.  Ann.  279,  26  South. 
851),  and  the  same  is  accordingly  affirmed. 


Alabama  Great  Southern  R.  Co.  v.  Vaiu 

(Supreme  Court  of  Alabama,  Dec.  23,  1904.) 

[38  So.  Rep.  124.] 

Injury  to  Employee— InsuflBdcnt  Number  of  Hands— Cause  of  Ac- 
tion— Common  Law  or  Statutory. — A  complaint  in  an  action  by  a 
servant  for  injuries,  alleging  that  it  was  the  duty  of  plaintiff  to  assist 
in  unloading  timber  from  a  car,  and  that  defendant  negligently  failed 
to  provide  a  sufficient  number  of  men,  whereby  timber  fell  on  plain- 
tiff's foot  and  injured  him,  was  based  on  the  common-law  liability  of 
the  master,  and  not  on  the  statute. 

Fellow  Servants— Criterion.— The  question  whether  persons  are  fel- 
low servants  depends  on  the  question  as  to  whether  the  servant 
whose  negligence  is  complained  of  was  discharging  one  of  the  per- 
sonal nontransferable  duties  of  the  master. 

Nonassignable  Duties.*— The  master  cannot  delegate  his  duty  of 
seemg  that  the  number  of  persons  employed  on  a  work  is  sufficient 
to  protect  each  from  exposure  to  risks  resulting  from  inadequacy  of 
the  force  available  for  the  work  in  hand. 

,^it?^^^  ^^^*""°*^^   appended  to   McLean  v.   Pere   Marquette   R,   Co. 
(Mich.),  13  R.  R.  R.  644,  36  Am.  &  Eng.  R.  Gas.,  N.  S.,  544. 
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Injury  to  Employee — Insufficient  I^umber  of  Hands. — In  an  action 
for  injuries  to  a  servant,  evidence  held  sufficient  to  warrant  a  finding 
that  the  injury  resulted  from  the  master  not  having  employed  a  suffi- 
cient number  of  men  for  the  work. 

Same — Proximate  Cause — In8tructions.t — In  an  action  for  injuries 
to  a  servant  it  was  error  to  refuse  to  charge  that,  if  an  injury  results 
in  consequence  of  a  certain  wrongful  act  or  omission,  but  only 
through  or  by  means  of  some  intervening  cause,  from  which  last  cause 
the  injury  followed  as  a  direct  and  immediate  consequence,  the  law 
will  refer  the  damage  to  the  last  proximate  cause,  and  refuse  to  trace 
it  to  that  which  was  more  remote. 

Same — Insufficient  Number  of  Hands — Sufficiency  of  Complaint. — 
A  complaint  alleged  that  plaintiff  was  a  servant  of  defendant  railroad, 
it  being  his  duty  to  assist  in  unloading  timber  from  a  car,  and  that 
defendant  negligently  failed  to  provide  a  sufficient  number  of  men  to 
unload  the  timber  with  safety,  whereby  one  of  them  fell  on  plaintiffs 
foot,  etc.,  and  the  complaint  was  demurred  to  on  the  ground  that  it 
failed  to  allege  that  it  was  defendant's  duty  to  provide  any  more  men, 
and  what  number  of  men  defendant  furnished  and  what  number  of 
men  it  was  necessary  to  furnish.  Held,  that  the  demurrer  was  prop- 
erly overruled. 

Same — Same — Irrelevant  Testimony. — In  an  action  for  injuries  to 
a  servant  owing  to  the  alleged  negligence  of  the  master  in  failing 
to  furnish  a  sufficient  number  of  workmen,  plaintiff  was  permitted  to 
testify  that  the  foreman  told  one  of  the  workmen  that,  if  he  did  not 
"get  a  move  on  him"  he  would  have  to  lay  him  off.  Held,  that  the 
testimony  was  irrelevant. 

Appeal  from  City  Court  of  Birmingham;  Charles  A.  Senn, 
Judge. 

Action  bv  Squire  Thomas  Vail  against  the  Alabama  Greav 
Southern  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff,  who  was  an  employee  of  the  defendant  cor- 
poration. The  main  facts  in  the  case  are  set  out  in  the  opinion. 
Demurrers  by  the  defendant  were  sustained  to  all  of  the  counts 
of  the  complaint  except  the  first,  which  was  as  follows:  *'(1) 
The  plaintiff  claims  of  the  defendant  the  sum  of  five  thousand 
dollars  as  damages  for  that  heretofore,  on,  to  wit,  the  26th 
day  of  December,  1901.  plaintiff  was  a  servant  of  the  defendant 
in  the  city  of  Birmingham,  Alabama,  and  in  the  course  of  his 
emplovment  as  such  servant  it  became  and  was  his  duty  to 
assist  in  unloading  long  heavy  timber  from  a  certain  car  then 
at  or  near  defendant's  roundhouse  in  said  city,  and  plaintiff 
avers  that  the  defendant  negligently  failed  to  provide  a  suflficient 
number  of  men  to  unload  said  timbers  with  reasonable  safety, 
and  that  bv  reason  of  said  failure  one  of  said  timbers  fell  upon 
plaintiff's  feet,  and  mashed,  bruised,  and  wounded  them  so  that 
he  suffered  great  physical  pain  and  mental  anguish,  and  his 
feet  were  permanentlv  injured,  and  he  was  put  to  great  expense 
for  surgical  and  medical  attendance  and  medicines  in  and  about 

tAs  to  what  is,  and  is  not,  the  proxin^ate  cause  of  an  inuiry,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142. 
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attempting  to  cure  said  wounds;  all  to  his  damage  in  the  sura 
aforesaid,  wherefore  he  sues."  The  defendant  demurred  to  this 
count  on  the  following  grounds:  "(1)  For  that  the  said  count 
states  no  cause  of  action  against  this  defendant,  in  that  it  fails 
to  allege  that  it  was  the  duty  of  the  defendant  to  provide  any- 
more men  than  it  did  provide  for  the  unloading  of  said  car.  (2) 
For  that  said  count  fails  to  allege  or  show  what  number  of  men 
defendant  furnished  for  the  purpose  of  unloading  said  car,  and 
what  number  of  men  it  was  necessary  to  furnish  to  enable  the 
plaintiff  to  unload  said  car  without  being  injured."  The  court 
overruled  this  demurrer,  and  the  defendant  excepted.  Issue 
was  joined  on  the  plea  of  general  issue  and  contributory  negli- 
gence. On  the  examination  of  plaintiff  as  a  witness  he  was 
asked  by  his  counsel  whether  Mr.  Miller,  the  foreman,  at  any 
time,  in  the  hearing  of  plaintiff,  said  anything  to  James  Green, 
one  of  the  workmen,  about  the  way  in  which  he  (Green) 
attended  to  his  work.  The  defendant  objected  to  this  question. 
The  court  overruled  the  objection,  and  the  defendant  excepted. 
The  plaintiff's  counsel  then  asked  witness  what  Mr.  Miller  said. 
The  court  overruled  the  objection  of  the  defendant  to  this 
question,  and  defendant  excepted.  Witness  answered  that 
Mr.  Miller  told  Green  "if  he  did  not  get  a  move  on  him, 
he  would  have  to  lay  him  off."  The  defendant  excepted 
to  the  action  of  the  court  in  overruling  the  motion  of  defendant 
to  rule  out  this  answer  of  plaintiff.  These  rulings  constitute  the 
basis  of  the  second,  third,  and  fourth  assignments  of  error. 
The  plaintiff  excepted  to  the  ruling  of  the  court  in  refusing  to 
give  the  general  charge  for  defendant  and  special  charge  Xo.  7, 
set  out  in  the  opinion.  There  were  verdict  and  judgment  for 
plaintiff,  assessing  his  damages  at  $200. 

A,  G.  &  E,  D,  Smith,  for  appellant. 

Simpson,  J.  This  was  a  suit  by  appellee  against  appellant  for 
damages  from  a  personal  injury  received  by  appellee,  while 
engaged  as  an  employee  of  appellant  in  unloading  heavy  tim- 
bers from  a  car.  All  of  the  counts  of  the  complaint  except  the 
first  (which  is  set  out  in  the  statement  of  the  case),  were  elimi- 
nated. Demurrers  wxre  filed  to  this  count,  which  were  over- 
ruled, and  issue  was  then  joined  on  pleas  of  the  general  issue 
and  contributory  negligence.  The  complaint  is  clearly  based 
on  the  common-law  liability  of  the  master,  and  not  under  the 
statute.  The  evidence  shows  that  Robert  Miller  was  the  fore- 
man, having  35  or  40  men  under  him;  that  he  hired  and  dis- 
charged men;  that  he  ordered  the  men  to  get  in  the  car  and 
unload;  that  he  left  them  about  an  hour  before  the  accident, 
leaving  the  three  men  plaintiff,  Peach,  and  Green  on  the  car, 
and  three  on  the  ground,  all  engaged  in  unloading  the  car.  The 
plaintiff  states  that  there  were  eight  men  engaged  in  unloading 
the  car  first,  and  that  Miller  took  five  of  them  away,  leaving 
only  three  unloading;  but  he  immediately  qualified  that  by  stat- 
ing that  three  were  on  the  car  and  three  on  the  ground,  all 
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assisting  in  unloading  the  car.  Plaintiff  states  that  they  had 
handled  two  large  pieces  of  timber,  and  when  they  were  un- 
loading the  third  large  one  Green  had  the  crowbar  resting  on 
the  top  of  the  side  of  the  car,  and  while  it  was  in  that  position 
the  bar,  on  which  the  timber  was  resting^  slipped  out,  and  the 
timber  fell  on  plaintiff's  feet ;  that  while  Miller  was  there  Green 
did  not  appear  to  give  proper  attention  to  his  work ;  that  he  did 
not  seem  to  care  whether  he  worked  or  not.  He  states  that 
Green  could  have  held  the  bar  horizontally,  or  at  a  slight  angle 
above  horizontal,  and  in  that  way  would  have  kept  it  from  slip- 
ping. He  also  states  that  when  they  had  eight  men  they  could 
just  raise  the  timber  up  and  throw  it  out  by  main  strength,  but 
that  three  men  could  not  throw  it  out  that  way,  but  had  to  lift  one 
end  at  a  time,  and  place  it  on  the  skids,  and  have  one  to  hold 
that  end  with  the  crowbar  while  the  others  moved  the  other 
end.  It  is  claimed  by  plaintiff  that  Miller  was  the  "vice  princi- 
pal" in  this  case,  and  not  the  fellow  servant  of  the  plaintiff,  that 
he  was  negligent,  and  therefore  the  master  was  responsible. 
The  cases  involving  the  question  as  to  whether  an  employee  is  a 
vice  principal,  so  as  to  stand  in  the  place  of  the  master,  and 
be  his  "alter  ego,"  so  that  the  master  is  responsible  for  his 
negligence,  are  divisible  into  two  classes,  to  wit,  one  in  which 
the  representative  character  is  regarded  as  determinable  by  the 
rank  which  he  holds  in  the  master's  service,  and  the  other  in 
which  his  rank  is  held  to  be  immaterial,  and  the  master  is  held 
lO  be  responsible  according  as  the  employee  was  or  was  not 
deputed  to  perform  those  strictly  personal  duties  of  the  master, 
variously  denominated  "absolute,"  "nondelegable,"  "nonassigna- 
ble," or  "nontransferrable."  1  Labatt  on  Master  &  Servant,  § 
150,  p.  313.  From  an  early  period  in  England  one  current  of 
authorities  held  that  a  master  who  transferred  all  of  his  business 
to  a  general  manager  constituted  such  general  manager  his 
alter  ego,  and  was  responsible  for  his  acts  of  negligence  to  his 
servants.  But  that  doctrine  was  finally  repudiated,  and  the 
English  cases  now,  following  the  leading  case  of  Wilson  v. 
Merry,  L.  R.  1st  H.  L.  Sc.  App.  Cas.  326,  19  L.  T.  N.  S.  30,  hold 
that  the  rule  that  the  servant  assumes  all  the  risks  arising  from 
the  negligence  of  other  servants  is  not  subject  to  any  exceptions, 
the  reasoning  being  that  the  master  cannot  be  held  liable  unless 
he  himself  has  been  negligent,  that  he  has  not  agreed  to  do  the 
work  personally,  and,  at  all  events,  the  servant  can  choose 
whether  he  will  serve  the  master  who  does  all  of  his  own  work 
or  the  one  who  emplovs  others  to  attend  to  it.  2  Labatt  on 
Master  and  Servant,  §§  525,  529,  pp.  1484,  1501,  and  notes. 
But  in  the  United  States  the  great  weight  of  authority  favors  a 
more  liberal  policy  towards  the  employee,  and  it  may  be  stated 
as  the  well-established  rule  in  American  courts  that  a  general 
manager,  having  entire  charge  of  the  business  of  the  master,  is 
his  alter  ego,  and  the  master  is  responsible  to  other  emoloyees 
for  his  acts.     Honner  v.  111.  C.  R.  Co.,  15  111.  550;  Washburn  v. 
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N.  &  C.  R.  R.,  3  Head  638,  75  Am.  Dec.  784 ;  Lund  v.  Hersev 
Lumber  Co,  (C.  C.)  41  Fed.  202;  Crispin  v.  Babbitt,  81  X.  Y. 
516,  37  Am.  Rep.  521 ;  Brickner  v.  N.  Y.  C.  R.  R.,  49  N.  Y.  672 ; 
2  Labatt  on  Master  and  Servant,  §§  527,  530,  and  notes.  When 
we  get  below  the  position  of  general  manager  there  is  considera- 
ble conflict  in  the  authorities,  some  not  extending  the  liabilit>' 
below  the  general  manager ;  others  adopting  the  superior  servant 
idea,  and  holding  the  master  responsible  for  the  acts  of  any  serv- 
ant who  holds  a  position  superior  to  that  held  by  the  ser\'^ant 
injured ;  and  others  holding  that  it  is  not  a  question  of  the  relative 
grade  in  the  service,  but -depends  entirely  on  the  question  as  to 
whether  the  employee,  whose  negligence  is  complained  of,  is 
discharging  one  of  those  personal,  nondelegable  duties,  which 
the  master  must  attend  to  himself,  so  that  any  servant  charged 
with  those  duties  stands  in  the  place  of  the  master.  This  latter 
is  the  principle  adopted  by  the  Supreme  Court  of  Alabama. 
Walker  v.  Boiling,  22  Ala.  294,  309,  310;  Mobile  &  O.  R.  R.  v, 
Thomas,  42  Ala.  672.  713-727;  Mobile  &  Montgomery  Ry.  v. 
Smith,  59  Ala.  245,  250,  251 ;  Tyson  v.  S.  &  N.  Ala.  R.  R.,  61 
Ala.  554,  557,  558,  32  Am.  Rep.  8;  Postal  Tel.  Co.  v.  Hulsey, 
115  Ala.  193,  204,  22  South.  854;  Ga.  Pac.  Ry.  v,  Davis,  92  Ala. 
300.  312,  313,  9  South.  252,  25  Am.  St.  Rep.  47. 

It  is  difficult  to  determine  upon  what  principle  the  courts 
have  undertaken  to  determine,  without  legislative  aid,  that  cer- 
tain duties  are  delegable,  and  others  nondelegable,  but,  so  far  as 
the  case  now  before  the  court  is  concerned,  our  own  court  has 
made  some  deliverances  which  throw  light  upon  the  question  of 
liability  vel  non  under  the  facts  detailed.  Our  court  has  held 
that  one  of  the  absolute,  nondelegable  duties  of  the  master  is  the 
duty  of  selecting  competent  employees  to  manage  his  business. 
Walker  v.  Boiling,  supra;  Tyson  v.  S.  &  N.  Ala.  R.  R.,  supra. 
It  has  held  also  that  the  master  does  not  guaranty  the  com- 
petency of  his  employees,  but  is  only  responsible  for  reasonable 
care  in  selecting  them.  Smoot  v.  Mobile  &  Montgomery  R.  R., 
67  Ala.  13,  18,  20;  Clements  v.  A.  G.  S.  Ry.,  127  Ala.  166,  171, 
172,  28  South.  643.  It  has  held  that  neither  a  conductor,  an 
engineer,  nor  a  superintendent  of  work  is  a  vice  principal,  so  as 
to  make  the  master  responsible  for  his  negligence.  Ga.  Pac. 
Ry.  Co.  V.  Davis,  supra ;  L.  &  N.  R.  R.  Co.  v,  Allen's  Adm'r,  78 
Ala.  494,  502,  503 ;  Woodward  Iron  Co.  v.  Cook.  124  Ala.  349, 
353,  354,  27  South.  455.  On  the  other  hand,  it  has  held  that  a 
yardmaster,  who  was  invested  with  authority  to  appoint  or  re- 
move engineers,  was  discharging  a  corporate  function,  and,  con- 
sequently, if  said  yardmaster  selected  an  incompetent  engineer, 
not  having  exercised  ordinary  care  in  ascertaining  his  qualifica- 
tions, the  master  was  liable  for  any  injury  which  resulted  from 
placing:  such  incompetent  man  in  charge  of  an  engine.  Tyson 
V.  L.  &  N.  R.  R.  Co.,  supra.  And  in  a  case  where  an  engineer, 
in  addition  to  his  duties  as  engineer,  was  vested  with  the  power 
to  appoint  and  discharge  employees,  and  an  accident  occurred  bv 
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the  train  which  said  engineer  was  managing  running  into  a 
washout,  the  company  was  not  liable,  because  he  was  at  that 
time  discharging  his  duties  as  engineer,  and  the  accident  was 
attributable  to  his  negligence  in  that  capacity,  and  not  to  his 
neghgence  in  the  selection  of  employees.  Mobile  &  Montgomery 
Ry.  V.  Smith,  supra.  The  single  count  in  the  complaint  on 
which  issue  was  joined  claimed  that  the  accident  occurred  by 
reason  of  the  fact  that  "the  defendant  negligently  failed  to  pro- 
vide a  sufficient  number  of  men  to  unload  said  timbers  with 
reasonable  safety.*'  The  foreman,  Robert  Miller,  testified  that 
it  was  a  part  of  his  duties  to  hire  and  discharge  the  servants 
under  him.  It  is  declared  by  high  authority  in  other  states 
that  one  of  the  absolute  (nondelegable)  duties  of  the  master  is 
that  of  "seeing  that  the  number  of  persons  employed  is  sufficient 
to  prevent  each  of  them  from  being  exposed  to  that  class  of 
risks  which  results  from  an  inadequacy  of  the  force  available 
for  the  work  in  hand."  2  Labatt  on  Master  &  Servant,  §  573, 
p.  1679.  This  duty  is  so  near  akin  to  that  of  selecting  com- 
petent servants  that  we  hold  it  to  be  within  the  principle  hereto- 
fore decided  by  this  court,  and  that  Miller,  having  been  dele- 
gated by  the  master  with  the  duty  of  hiring  and  discharging 
servants  to  perform  the  work,  over  which  he  was  foreman,  was 
the  representative  of  the  master  in  that  matter,  and  under  ob- 
ligation to  employ  servants  sufficient  to  do  this  work.  If  he 
had  to  take  some  away  to  perform  some  other  work,  he  should 
have  employed  others,  if  necessary,  to  perform  this  work  prop- 
erly. There  was  evidence  in  the  case  from  which  the  jury  may 
have  found  that  the  accident  resulted  from  his  not  having  em- 
ployed a  sufficient  number  of  men  for  the  work.  Hence  there 
was  no  error  in  the  refusal  of  the  court  to  give  the  general  charge 
requested  by  the  defendant. 

The  court  erred  in  refusing  to  give  charge  No.  7  at  the  re- 
quest of  defendant.  "If  an  injury  has  resulted  in  consequence 
of  a  certain  wrongful  act  or  omission,  but  only  through  or  by 
means  of  some  intervening  cause,  from  which  last  cause  the 
injury  followed  as  a  direct  and  immediate  consequence,  the 
law  will  refer  the  damage  to  the  last  proximate  cause,  and  re- 
fuse to  trace  it  to  that  which  was  more  remote."  L.  &  N.  R.  R. 
Co.  V.  Quick,  125  Ala.  553,  561,  562,  28  South.  14;  Stanton  v, 
L.  &  N.  R.  R.  Co.,  91  Ala.  382.  386,  387,  8  South.  798 ;  L.  &  N. 
R.  R.  Co.  V.  Kelsey,  89  Ala.  287,  289,  290.  7  South.  648 ;  Western 
Rv.  of  Ala.  V,  Mutch,  97  Ala.  194,  11  South.  894,  21  L.  R.  A. 
316,  38  Am.  St.  Rep.  179;  Thompson  v.  L.  &  N.  R.  R.  Co.,  91 
Ala.  496,  500,  8  South.  406,  11  L.  R.  A.  146. 

The  demurrer  to  the  first  count  in  the  complaint  was  properlv 
overruled.  Ga.  Pac.  Rv.  v.  Davis,  92  Ala.  300,  307,  9  South. 
252,  25  Am.  St  Rep.  47;  S.  &  N.  R.  R.  Co.  v.  Thompson,  62 
Ala.  494,  500;  Laughran  v.  Brewer,  113  Ala.  509,  515,  21  South. 
415. 

The  court  erred  in  overruling  the  objections  to  testimony,  as 
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Stated  in  the  second,  third,  and  fourth  assignments  of  error. 
The  remarks  of  the  foreman  to  the  fellow  servant  were  not 
relevant  to  the  issue  involved  in  the  case. 

For  the  errors  stated,  the  judgment  of  the  court  is  reversed, 
and  the  cause  remanded. 

McClellan,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 


Southern  Pac.  Co.  v.  Hetzer. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  January  25,  1905.) 

[135  Fed.   Rep.  272.] 

Personal  Injury — Damages — Mental  Pain  Separable  from  Bodily 
SufFering  Inadmissible.* — In  actions  for  personal  injury  the  plaintiff 
may  recover  for  the  bodily  suffering  and  mental  pain  which  are  in- 
separable and  which  necessarily  and  inevitably  result  from  the  injury. 
But  mortification  and  distress  of  mind  from  the  contemplation  of  the 
crippled  condition  and  of  its  effect  upon  the  esteem  of  his  fellows, 
that  mental  pain  which  is  separable  from  the  bodily  suffering  caused 
by  the  injury,  is  too  remote,  indefinite,  and  intangible  to  constitute  an 
element  of  the  damages  in  such  a  case,  and  evidence  of  it  is  inad- 
missible. 

Negligence — Duty  of  Master  to  Employ  Competent  Servants. — It  is 
the  duty  of  the  master  to  exercise  reasonable  care  to  employ  com- 

♦Mental  suffering  as  an  element  of  damages,  see  foot-notes  ap- 
pended to  Marx  v.  Louisiana  Western  R.  Co.  (La.),  13  R.  R.  R.  635, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  foot-note  appended  to  Georgia  Ry. 
&  Electric  Co.  v.  Baker  (Ga.),  13  R.  R.  R.  259,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  259;  Gosa  v.  Southern  Ry.  (S.  Car.),  11  R.  R.  R.  693,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  693  (mental  anguish  of  mother  of  injured  child); 
Brown  v.  Southern  Ry.  (S.  Car.),  7  R.  R.  R.  764,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  764  (grief  and  mental  suffering  of  heirs);  Kansas  City, 
etc.,  R.  Co.  V.  Little  (Kan,),  6  R.  R.  R.  701,  29  Am.  &  Eng.  R.  Cas., 
N.  S.,  701  (indignity  need  not  be  inflicted  in  presence  of  a  number  of 
persons,  in  order  to  entitle  the  person  wronged  to  recover  for  humil- 
iation and  disgrace  suffered);  Gray  v.  Washington  Water  Power  Co. 
(Wash.),  6  R.  R.  R.  479,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  479  (compen- 
sation may  be  had  for  mental  suffering  and  distress  of  mind  caused 
by  disfigurement) ;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Dalton  (Kan.), 
6  R.  R.  R.  187,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  187  (no  recovery  can  be 
had  for  fright  or  mental  suffering  as  an  independent  element  of  dam- 
age, unaccompanied  by  bodily  injury);  Louisville  &  N.  R.  Co.  v.  Hull 
(Ky.),  3  R.  R.  R.  56,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  56  (mental  suffer- 
ing from  delay  in  shipment  of  corpse) ;  Walker  v.  Boston  &  M.  R.  R. 
(N.  H.),  3  R.  R.  R.  80,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  80  (apprehension 
of  insanity,  and  other  mental  suffering  of  injured  passenger);  Smith 
V.  Wilmington  &  W.  R.  Co.  (N.  Car.),  3  R.  R.  R.  772,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  772  (evidence  of  mental  suffering  properly  excluded 
where  no  physical  injury  was  shown);  Sanderson  v.  Northern  Pac. 
Ry.  Co.  (Minn.),  5  R.  R.  R.  675,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  675 
(fright  as  element  of  damages);  International  &  G.  N.  R.  Co.  v, 
Anchonda  (Tex.),  3  R.  R.  R.  788,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  788 
(physical  and  mental  suffering);  Southern  Ry.  Co.  v.  McLcIlan 
(Miss.),  5  R.  R.  R.  559,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  559  (mental 
suffering);   note    18  Am.   &  Eng.   R.   Cas.,  N.  S.,  46   (solatium  for 
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petent  servants,  and,  when  he  has  exercised  this  care,  this  duty  is  dis- 
charged. 

Same — Duty  of  Master  to  Discharge  Incompetent  Servant. — An- 
other duty  of  the  master  is  to  discharge  a  servant  when  he  knows  or 
by  the  exercise  of  reasonable  diligence  would  have  known,  that  the 
servant  has  contracted  the  habit  or  character  of  negligence,  of  drunk- 
enness, or  of  lack  of  skill,  so  that  he  is  incompetent. 

Same — Care  Required  to  Ascertain  Habits  of  Competent  Servants — 
Presumption  That  Competent  Servant  Remains  so. — The  diligence  re- 
quired of  the  master  to  learn  the  habits  or  characters  of  servants 
employed  with  due  care  is  not  of  that  degree  demanded  in  his  employ- 
ment of  servants  or  in  his  inspection  of  machinery,  because  careful 
and  skillful  men  grow  more  careful  and  skillful,  and  the  legal  pre- 
sumption is  that  servants  once  competent  continue  so.  The  master 
may  rely  upon  the  presumption  of  competency  until  he  has  notice  or 
knowledge  to  the  contrary. 

Same — Reasonable  Care  or  Diligence  Required  Not  That  Which 
Employer  Uses  to  Protect  His  Own  Person.t — The  reasonable  dili- 
gence and  care  which  the  master  is  required  to  exercise  here  is  not 
that  high  degree  of  care  which  a  prudent  business  man  would  use  if 
the  want  of  it  endangered  his  own  person.  It  is  that  degree  of  care 
which  prudent  railway  officials  exercise  under  like  circumstances,  that 
care  which  such  officials  charged  with  the  duty  of  discharging  servants 
employed  with  due  care  commonly  exercise  as  soon  as  they  know,  or 
by  the  exercise  of  reasonable  diligence  would  know,  that  such  servants 
have  become  incompetent. 

wounded  feelings,  in  action  for  wrongful  death);  note  10  Am.  & 
Eng.  R.  Cas.,  N.  S.,  533  (grief  of  relations);  note  18  Am.  &  Eng.  R. 
Cas.,  N.  S.,  44  (mental  suffering,  general  rule  as  to  recovery  for); 
note  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  804  (shame  and  mortification 
caused  by  personal  injuries);  Louisville  &  N.  R.  Co.  v.  Creighton 
(Ky.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  713  (mental  suffering  of  parents 
caused  by  death  of  child  cannot  be  recovered);  Stuckey  v.  Atlantic 
Coast  Line  R,  Co.  (S.  Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  771  (grief 
of  beneficiaries);  Chicago  City  Ry.  Co.  v.  Taylor  (111.),  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  513;  Smith  v.  Pittsburg  &  W.  Ry.  Co.  (Ohio),  13  Am. 
&  Eng.  R.  Cas.,  N.  S.,  716  (disfigurement  injuring  marriage  pros- 
pects); Yerkes  v.  Northern  Pac.  Ry.  Co.  (Wis.),  23  Am.  &  Eng.  R. 
Cas.,  N.  S.,  642  (future  mental  suffering);  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Chance  (Kan.),  4  Am.  &  Eng.  R.  Cas.,  X.  S.,  328;  Bamford  v. 
Pittsburg  &  B.  Traction  Co.  (Pa.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  798; 
Louisville  &  N.  R.  Co.  v.  Sander  (Ky.),  10  Am.  &  Eng.  R.  Cas.,  N.  S., 
528;  Norfolk  &  W.  Ry.  Co.  v.  Marpole  (Va.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  291;  Texarkana  &  F.  S.  Ry.  Co.  v.  Anderson  (Ark.),  18  Am.  & 
Eng.  R.  Cas.,  N.  S.,  37;  Cicero  &  P.  St.  Ry.  Co.  v.  Brown  (111.),  23  Am. 
&  Eng.  R.  Cas.,  N.  S.,  930;  Hall  v.  Cedar  Rapids,  etc.,  Ry.  Co.  (Iowa), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  316;  Omaha  St.  Ry.  Co.  v.  Emminger 
(Neb.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  188;  Beath  v.  Rapid  Ry.  Co. 
(Mich.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  793  (shame  and  mortification 
as  elements  of,  in  action  for  personal  injuries) ;  foot-notes  appended 
to  Gillespie  v.  Brooklyn  Heights  R.  Co.  (N.  Y.),  12  R.  R.  R.  66,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  66  (insults  from  employees);  foot-note 
appended  to  Schmidt  v.  Cleveland,  etc.,  Ry.  Co.  (Ky.),  12  R.  R.  R. 
149,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  149;  foot-note  appended  to  Stewart 
V.  Arkansas  Southern  R.  Co.  (La.),  13  R.  R.  R.  330,  36  Am.  &  Eng. 
R  Cas.,  N.  S.,  330  (fright). 

tAs  to  the  degree  of  care  due  from  a  railroad  to  its  employees,  see 
foot-notes  appended  to  Weed  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
(Neb.),  13  R.  R.  R.  797,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;  Hinzeman 
V.  Missouri  Pac.  Ry.  Co.  (Mo.),  13  R.  R.  R.  178,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  178;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v. 
Prickett  (111.),  13  R.  R.  R.  139,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 
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Same — Assumption    of   Risk — Occasional   Acts   of    Negligence4 — 

Servants  assume  the  risk  of  the  occasional  acts  of  negligence  of  their 
fellow  servants,  and  the  master  is  not  liable  for  them,  but  the  serv- 
ants may  by  notice  cast  the  risk  of  the  habitual  negligence  of  their 
co-employees  upon  the  master. 

Same — Specific  Acts  of  Negligence — Those  Known  to  Master  Ad- 
missible to  Prove  Incompetence  of  Servant. — Evidence  of  specific  acts 
of  negligence  known  to  the  master,  and  of  acts  of  negligence  like 
those  which  cause  the  death  of  passengers,  so  notorious  that  the 
master  must  have  known  of  them  if  he  exercised  reasonable  diligence, 
is  admissible  to  prove  the  habit  or  character  for  incompetence  of  a 
servant  who  is  employed  with  due  care. 

Same — Specific  Acts  of  Negligence — Those  Unknown  to  Master  In- 
admissible to  Prove  Incompetence  of  Servants.§ — Specific  acts  of 
negligence,  of  drunkenness,  of  lack  of  skill,  or  of  incompetence,  of 
which  the  master  had  no  notice,  are  inadmissible  to  prove  the  incom- 
petence of  a  servant  employed  with  due  care.  The  proper  proof  of 
habit  and  character,  as  of  reputation,  in  such  a  case,  is  the  testimony 
of  witnesses  qualified  to  speak  of  them,  subject  to  proper  cross-exam- 
ination relative  to  the  facts  upon  which  their  testimony  is  based. 

Same — General  Reputation — Reputation  in  a  Particular  Class.§ — 
After  proof  of  the  incompetence  of  a  servant,  his  general  reputation 
among  those  acquainted  with  him  or  his  work  is  competent  to  prove 
notice  of  the  habit  of  incompetence  to  the  master.  But  reputation 
among  a  particular  class,  which  obviously  includes  but  a  part  of  those 
who  knew  his  character  or  work,  is  inadmissible  for  this  purpose- 
Practice — Refusal  to  Give  Several  Requests — Single  Exception. — A 
single  exception  to  a  refusal  to  give  a  number  of  requests  to  submit 
to  the  jury  several  propositions  of  law  and  of  fact  is  futile,  if  any  of 
those  propositions  is  erroneous  or  inapplicable. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Utah. 

Henry  G,  Herbel  (Martin  L.  Clardy,  on  the  brief),  for  plain- 
tiff in  error. 

Herbert  R.  Macmillan  {Hiram  H,  Henderson,  on  the  brief), 
for  defendant  in  error. 

Before  Sanborn  and  Hook,  Circuit  Judges,  and  Lochren, 
District  Judge. 

Sanborn,  Circuit  Judge.  About  5  o'clock  in  the  afternoon 
of  July  23,  1902,  P.  R.  Hetzer,  the  plaintiff  below,  was  the 
brakeman  on  the  rear  of  a  train  of  22  cars  which  Tom  Delano, 

JAs  to  whether  an  employee  assumes  the  risks  from  the  incom- 
petence of  a  fellow  servant,  see  foot-note  appended  to  Metropolitan 
West  Side  Elev.  Ry.  Co.  v.  Fortin  (111.),  9  R.  R.  R.  77,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  77. 

For  the  general  principles  involved  in  the  doctrine  of  assumption 
of  risks  by  railroad  employees,  see  foot-notes  appended  to  Illinois 
Terminal  R.  Co.  v.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  683. 

§See  foot-note  appended  to  Nelson  v.  Union  R.  Co.  (R.  I.),  12  R. 
R.  R.  633,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  633. 

As  to  the  admissibility  of  evidence  of  habits  or  reputation  as  bear- 
ing on  question  of  negligence  or  contributory  negligence,  see  foot- 
notes appended  to  Illinois  Cent.  R.  Co.  v.  Prickett  (111.),  13  R.  R.  R. 
139,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 
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one  of  the  engineers  of  the  Southern  Pacific  Company,  was  back- 
ing into  a  gravel  pit.  As  this  train  approached  a  switch  which 
it  was  Hetzer's  duty  to  throw,  he  gave  the  slow  signal,  and  his 
fellow  brakeman  gave  the  stop  signal,  to  the  engineer.  Delano 
applied  the  air,  Hetzer  fell  to  the  track,  one  of  the  wheels  of  the 
rear  car  passed  over  his  leg,  and  the  train  stopped.  The  injury 
to  the  leg  necessitated  its  amputation  above  the  knee.  He  sued 
the  company  for  causal  negligence  for  employing  and  keeping 
in  its  employment  an  incompetent  engineer.  At  the  trial  there 
was  no  evidence  to  sustain  his  averment  that  the  company  was 
guilty  of  negligence  in  selecting  and  employing  Delano,  this 
charge  was  withdrawn  from  the  jury  by  the  court,  and  the  only 
issues  submitted  to  them  were  the  question  whether  or  not  the 
defendant  was  guilty  of  any  want  of  ordinary  care  in  continuing 
Delano  in  its  employment  at  the  time  of  the  accident,  and  the 
amount  of  plaintiff's  damages.  There  was  a  verdict  and  judg- 
ment against  the  company  for  $11,450. 

It  is  assigned  as  error  that  at  the  trial  of  the  action,  more  than 
15  months  after  the  accident,  in  answer  to  questions  of  his 
counsel  relative  to  the  effect  upon  his  mind  at  that  time  of  the 
injury  to  his  leg,  the  plaintiff  testified  that  the  fact  that  other 
people  looked  down  upon  him  because  he  was  crippled,  and 
seemed  to  shun  him,  made  him  feel  very  badly  and  distressed 
him  mentally.  There  is  a  conflict  of  authority  upon  the  ques- 
tion which  this  assignment  presents.  In  some  states,  notably 
in  Wisconsin  and  Michigan,  evidence  of  mental  pain  caused  by 
disfigurement,  apart  from  the  physical  suffering  produced  by  an 
injury,  is  admissible  to  enhance  the  damages  in  an  action  for 
personal  injur}^  Heddles  v,  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
46  X.  W.  115,  116,  20  Am.  St.  Rep.  106,  and  cases  there  cited; 
Sherwood  v,  Chicago  &  W.  M.  Rv.  Co.  (Mich.)  46  N.  W.  771, 
776.  The  rule  which  has  been  adopted  by  this  court,  however, 
and  the  rule  which  seems  to  us  the  better  one,  is  that  in  actions 
for  personal  injury  the  plaintiff  may  recover  for  the  bodily  suf- 
fering and  the  mental  pain  which  are  inseparable  and  which 
necessarily  and  inevitably  result  from  the  injury.  But  mortifi- 
cation or  distress  of  mind  from  the  contemplation  of  the  crippled 
condition  and  of  its  effect  upon  the  esteem  of  his  fellows,  that 
mental  pain  which  is  separable  from  the  physical  suffering  caused 
by  the  injur}-,  is  too  remote,  indefinite,  and  intangible  to  con- 
stitute an  element  of  the  damages  in  such  a  case,  and  evidence 
of  it  is  inadmissible.  Chicago,  R.  I.  &  P.  Rv.  Co.  v.  Caulfield, 
63  Fed.  396,  399.  11  C.  C.  A.  552,  555;  Kennon  v.  Gilmer, 
131  U.  S.  22.  26,  9  Sup.  Ct.  696,  33  L.  Ed.  110:  Bovee  v,  Dan- 
ville. 53  Vt.  183 ;  C,  B.  &  Q.  R.  Co.  v,  Hines,,  45  111.  App.  200, 
302.  303 ;  City  of  Salina  v.  Trosper,  27  Kan.  544,  564 ;  Dorrah 
V.  Railwav  Co.,  65  Miss.  14,  3  South,  36,  7  Am.  St.  Rep.  629 ; 
Railwav  Co.  v.  Stables,  62  111.  313.  321 ;  Joch  v.  Dankwardt,  85 
111.  331'.  332;  Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  224,  236, 
3  Am.  Rep.  245.  Mental  pain  of  this  character,  the  suffering 
from  injured  feelings,  is  intangible,  incapable  of  test  or  trial. 
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The  evidence  of  it,  like  that  which  convicted  the  alleg^ed  witches, 
rests  entirely  in  the  belief  of  the  sufferer,  and  it  is  not  susceptible 
of  contradiction  or  rebuttal.  Many  other  causes,  the  education, 
temperament,  and  sentiment  of  the  sufferer,  the  mental  attitude, 
the  acts  and  words,  of  his  friends  and  acquaintances,  concur  with 
the  accident  to  cause  this  mental  distress,  in  such  a  way  that  it  is 
impossible  to  separate  and  ascribe  the  proper  part  of  it  to  the 
injury  caused  by  the  defendant.  And  the  amount  of  the  mental 
pain  caused  by  any  disfigurement  necessarily  varies  so  with  the 
character,  temperament,  and  circumstances  of  the  injured  person 
that  no  just  measure  of  the  damag^es  from  it  can  be  found. 
Such  mental  suffering  is  too  remote,  intangible,  and  immeasura- 
ble to  form  the  basis  of  any  just  adjudication,  and  the  objections 
to  the  testimony  of  the  plaintiff  concerning  it  should  have  been 
sustained. 

One  of  the  counsel  for  the  plaintiff  asked  him  if  there  w^as 
any  other  occurrence  of  sudden  stopping  or  jerking  of  the  train 
while  Delano  was  acting  as  engineer  during  the  day  of  the  acci- 
dent. Defendant's  counsel  promptly  objected  to  the  testimony 
which  the  question  was  intended  to  elicit,  upon  the  ground  that  it 
was  evidence  of  a  specific  act  other  than  the  one  pleaded.  The 
witness  testified  that  about  three  hours  before  the  accident 
Delano  stopped  his  train  in  a  very  rough  manner,  so  that  the 
plaintiff  staggered  around,  but  did  not  fall.  Evidence  of  an- 
other act  of  Delano  of  a  similar  character  was  admitted,  under  a 
like  objection,  and  these  rulings  of  the  court  are  assigned  as 
error.  The  issue  of  law  which  these  rulings  present  is  not 
without  importance,  and  it  may  be  well,  before  entering  upon 
its  discussion,  to  place  clearly  before  the  mind  the  legal  relation 
of  the  plaintiff  and  the  defendant,  and  the  exact  question  to  be 
decided.  It  is  the  duty  of  the  master  to  exercise  reasonable  care 
to  employ  competent  servants  to  work  with  his  employees. 
When  he  has  exercised  this  care,  he  has  fully  discharged  this 
duty.  There  is  another  duty  of  the  master.  It  is  to  discharge 
a  servant  whom  he  has  employed  with  due  care  when  the  em- 
ployee has  contracted  the  habit  of  negligence  or  of  lack  of  skill, 
so  that  he  has  become  incompetent,  and  the  master  knows,  or 
bv  the  exercise  of  reasonable  care  would  have  known,  of  this 
habit.  This  duty,  however,  is  not  imposed  until  the  habit  has 
been  formed,  nor  until  the  master  knows,  or  by  the  exercise  of 
reasonable  care  would  have  known,  of  its  existence.  It  is  not 
invoked  by  occasional  acts  of  negligence.  Wood's  Law  of 
Master  and  Servant  (2d  Ed.)  §  432.  Moreover,  the  master  is 
not  required  to  exercise  that  degree  of  care  to  ascertain  this 
habit  which  is  imposed  upon  him  in  reference  to  the  selection  of 
employees  or  the  inspection  of  machinery  which  deteriorates 
with  its  use,  because  careful  and  skillful  men  become  more 
careful  and  skillful  with  the  practice  of  their  occupations  or 
professions,  and  the  legal  presumption  is  that  competent  serv- 
ants continue  to  be  so,  and  because  servants  assume  the  risk 
of  the  negligence  of  their  fellows,  a  risk  which,  when  that  negli- 
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gence  becomes  habitual,  they  may  cast  upon  their  master  by  a 
simple  notice  of  their  incompetence.  When  the  master  has  ex- 
ercised due  care  to  employ  a  servant,  he  may  rely  upon  the  pre- 
sumption of  his  competency  until  he  has  notice  or  knowledge 
to  the  contrary.  Walkowski  v.  Consolidated  Mines,  115  Mich. 
629,  634,  73  N.  W.  895,  41  L.  R.  A.  33 ;  Weeks  v.  Scharer,  49 
C.  C.  A.  372.  378,  111  Fed.  330,  336;  Chapman  v.  Erie  R.  Co., 
55  N.  Y.  579,  585,  586;  1  Bailey  on  Master  and  Servant,  §  1413; 
1  Labatt  on  IVIaster  and  Servant,  p.  428 ;  Wood's  Law  of  Master 
and  Servant  (2d  Ed.)  §  433,  p.  841. 

One  who  enters  the  service  of  another  assumes  all  the  ordinary 
risks  and  dangers  of  that  service.  One  of  those  risks  is  the 
danger  of  injury  from  the  negligence  of  his  fellow  servants. 
The  association  of  a  servant  with  his  co-workmen,  as  in  the 
case  at  bar  of  a  brakeman  in  the  same  crew  with  an  engineer, 
is  often  closer,  his  knowledge  of  their  characters,  habits,  and 
competence  more  intimate  and  more  exact,  than  that  of  his 
master  can  be.  As  he  generally  has  a  better  knowledge  of  the 
characters,  habits,  and  negligence  of  his  fellow  servants,  he  is 
better  able  to  protect  himself  against  their  negligence  than  the 
master  can  be,  and  for  this  reason  the  law  charges  him  with 
the  risk.  So  it  is  that  under  the  law  the  duty  of  employing  fit 
servants  is  imposed  upon  the  master,  and,  when  that  duty  is 
discharged,  the  duty  of  protecting  themselves  against  the  negli- 
gence of  their  fellow  servants  is  imposed  upon  the  employees. 

The  claim  of  the  plaintiff  is  that  his  master  was  negligent 
because  it  retained  in  its  employment  one  whom  it  engaged  with 
due  care  after  he  had  become  incompetent  by  reason  of  his 
habitual  negligence  in  the  use  of  the  air  to  stop  his  trains.  But 
the  risk  of  the  negligence  of  this  servant  was  prima  facie  that  of 
the  plaintiff.  One  who  would  charge  the  master  with  negli- 
gence here  must  prove  not  only  that  the  servant  was  incompe- 
tent, but  that  the  master  knew,  or  by  the  exercise  of  reasonable 
diligence  would  have  known,  of  his  unfitness.  A  habit  of  negli- 
gence that  is  known,  or  that  by  the  exercise  of  reasonable  care 
would  have  been  known,  to  a  master,  and  notorious  acts  of  negli- 
gence, such  as  those  which  cause  collisions  of  trains  and  the 
death  of  passengers,  may  render  a  servant  incompetent,  and  im- 
pose upon  the  master  the  duty  of  discharging  him.  A  single 
specific  act  of  ordinary  negligence,  however,  has  no  tendency 
to  prove  incompetence,  and  imposes  no  such  duty  upon  the 
master,  because  perfection  is  not  an  attribute  of  humanity,  be- 
cause ordinary  care  implies  occasional  forgetfulness,  and  hence 
the  risk  of  the  casual  negligence  of  his  fellow  servant  is  that 
of  the  servant,  and  not  that  of  the  master.  Wharton  en  Law  of 
Negligrence,  §  238;  Baltimore  Elevator  Co.  v.  Neal  (Md,)  5 
Atl.  338,  343;  Davis  v,  Detroit,  etc.,  R.  Co.,  20  Mich.  105,  4 
Am.  Rep.  364;  Moss  v.  Pacific  Rd.  Co.,  49  Mo.  167,  8  Am.  Rep. 
126 ;  Wood's  Law  of  Master  and  Servant,  §  432^ 

Specific  acts  of  negligence  of  which  the  master  has  notice  are 
conceded  to  be  admissible  to  prove  incompetence,  and  a  general 
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reputation  for  incompetence  is  admissible  to  show  that  the 
master,  by  the  exercise  of  ordinary  care,  would  have  known  of 
the  incompetence  of  the  servant.  In  the  case  at  bar  there  was 
no  evidence  that  the  master  knew,  or  that  by  the  exercise  of 
reasonable  care  it  would  have  known,  of  the  two  specific  acts  of 
negligence,  the  evidence  of  the  commission  of  which  is  here 
challenged,  and  the  question  is,  are  specific  acts  of  negligence 
of  which  the  master  has  no  notice  admissible  to  prove  the  incom- 
petence of  his  servant  whom  he  has  exercised  due  care  to 
employ  ? 

The  burden  of  proof  was  upon  the  plaintiflF  to  show  (1)  that 
the  engineer  had  contracted  the  habit  of  negligence  in  the  use  of 
the  air  to  stop  his  trains,  to  such  an  extent  that  he  was  an 
incompetent  operator,  and  (2)  that  he  had  so  notorious  a  reputa- 
tion for  this  incompetence  that  the  defendant,  by  the  exercise 
of  reasonable  diligence,  must  have  known  it.  The  contention  of 
counsel  for  the  plaintiflF  is  that  specific  acts  of  negligence  are 
admissible  to  prove  the  habit,  the  character,  and  hence  the  fact 
of  incompetence.  Counsel  for  the  defendant  insist  that  this  fact 
is  properly  evidenced  by  the  testimony  of  those  who  knew  the 
habit  or  character  alone,  and  that  isolated  acts  are  inadmissible 
to  establish  it,  because  the  habit  or  character  is  conditioned  not 
by  a  few  sporadic  deeds,  but  by  all  the  acts  of  the  employee 
which  relate  to  the  charge  against  him.  In  support  of  their 
position,  counsel  for  the  plaintiflF  have  cited  the  following  cases: 
Cosgrove  v.  Pitman,  103  Cal.  268,  275,  37  Pac.  232;  Gier  v. 
Los  Angeles  Consol.  Electric  Rv.  Co.,  108  Cal.  129.  131.  132, 
41  Pac.  22,  23,  24;  Western  Stone  Co.  v,  Whalen  (111.)  38  N.  E. 
241,  244,  42  Am.  St.  Rep.  244;  Baulec  v,  N.  Y.  &  Harlem  R.  R. 
Co.,  59  N.  Y.  356,  358,  360,  17  Am.  Rep.  325 ;  Southern  Pac. 
Co.  z\  Huntsman,  55  C.  C.  A.  366.  367,  118  Fed.  412,  413;  Davis 
7\  Detroit,  etc..  R.  Co.,  20  Mich.  105,  113,  123.  124,  125.  4  Am. 
Rep.  364;  Norfolk  &  W.  R.  Co.  v.  Hoover  (Md.)  29  Atl.  995, 
996,  25  L.  R.  A.  710,  47  Am.  St.  Rep.  392;  Monahan  v,  Citv  of 
Worcester  (Mass.)  23  N.  E.  228,  15  Am.  St.  Rep.  226;  Lake 
Shore,  etc.,  R.  Co.  v.  Stupak  (Ind.)  23  N.  E.  246,  249;  B.  &  O. 
Railroad  Co.  v.  Henthorne,  19  C.  C.  A.  623.  627,  7Z  Fed.  634,  637, 
638;  1  Labatt  on  Master  and  Servant,  §§  411-414.  The  learned 
author  of  the  work  last  cited  expresses  an  opinion  favorable  to 
the  contention  of  plaintiflF's  counsel,  but  the  authorities  to  which 
he  refers  in  his  notes  in  support  of  his  view  present  cases  in 
which  notice  of  the  specific  acts  was  brought  home  to  the  master, 
such  as  Pittvsburgh,  etc.,  Ry.  Co.  v.  Ruby,  38  Ind.  294.  298, 
318,  10  Am.  Rep.  Ill ;  Couch  v.  Watson  Coal  Co..  46  Iowa  17, 
24:  Grube  z\  Missouri  Pac.  Rv.  Co.,  98  Mo.  330,  11  S.  W.  736, 
4  L.  R.  A.  776.  14  Am.  St.  Rep.  645 ;  Sutton  z\  N.  Y.,  L.  E.  & 
W.  R.  Co.  (Sup.)  21  X.  Y.  Supp.  312;  Barklev  r.  N.  Y.  Cent. 
&  H.  R,  Co.  (Sup.)  54  N.  Y.  Supp.  766,  769;  Malay  v  Mt, 
]\Torris  Electric  Light  Co.  (Sup.)  58  N.  Y.  Supp.  659;  and 
Consolidated  Coal  Co.  7'.  Seniger,  179  111.  370,  53  N.  E.  733— 
cases  in  which  the  remarks  of  the  courts  upon  the  admissibilitv 
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of  the  acts  were  obiter  dicta,  as  in  Gier  v.  Los  Angeles  Consol. 
Elec.  Ry.  Co.,  108  Cal.  129,  130,  131,  132,  41  Pac.  22,  2i, 
24,  and  cases  where  the  habit  of  drunkenness  or  of  negligence 
was  proved,  presumably  by  competent  witnesses  who  knew  it, 
and  no  question  of  the  admissibility  of  specific  acts  to  establish 
it  was  considered  or  decided,  as  in  Hilts  v,  Chicago  &  G.  T.  Ry, 
Co.  (Mich.)  21  N.  W.  878,  882;  so  that  the  argument  of  Mr. 
Labatt  is  not  as  persuasive  as  it  would  have  been  if  it  had  been 
supported  by  decisions  of  courts  which  had  necessarily  con- 
sidered and  decided  the  question. 

Bearing  in  mind,  now,  that  it  is  conceded  that  specific  acts  of 
incompetence  of  the  servant,  notice  of  which  was  brought  home 
to  the  master  before  the  accident,  are  admissible  on  the  issue  of 
his  negligence  in  failing  to  discharge  him,  and  that  the  question 
here  is  not  whether  acts  known  to  the  master,  or  so  notorious 
that  they  ought  to  have  been  known,  are  admissible,  but  whether 
or  not  specific  acts  of  which  he  had  no  notice  or  knowledge  are 
competent  to  establish  the  incompetence  of  the  servant,  let  us 
consider  the  authorities  upon  which  counsel  for  the  plaintiff 
rely. 

in  Cosgrove  v.  Pitman,  103  Cal.  268,  275,  37  Pac.  232,  evi- 
dence of  several  specific  acts  of  drunkenness  of  which  the  master 
had  no  notice  was  introduced,  and  the  court  held  that  an  instruc- 
tion that,  if  an  engineer  was  unsteady  and  unreliable  on  account 
of  a  habit  of  drinking  intoxicating  liquors  to  excess,  he  was  not 
a  competent  operator,  was  erroneous,  and  reversed  the  judgment 
which  had  been  rendered  for  the  plaintiflF,  because  the  specific 
acts  did  not  constitute  competent  evidence  of  the  incapacity  of 
the  servant.     The  court  said: 

"Proof  of  specific  acts  is  not  equivalent  to  proof  that  Murphy 
had  either  this  reputation  or  the  habit.  'Character  for  care, 
skill,  and  truth  of  witnesses,  parties,  or  others  must  all  alike  be 
proved  by  evidence  of  general  reputation,  and  not  of  special 
acts.  1  Greenleaf  on  Evidence,  §§  461-469.  Character  grows 
out  of  special  acts,  but  is  not  proved  by  them,  though,  indeed, 
special  acts  do  very  often  indicate  frailties  or  vices  that  are 
altogether  contrary  to  the  character  actually  established;  and 
sometimes  the  very  frailties  that  are  proved  against  a  man  may 
have  been  regarded  by  him  in  so  serious  a  light  as  to  have 
produced  great  improvement  of  character.'  Frazier  v,  Pennsyl- 
vania R.  R.  Co.,  38  Pa.  110,  80  Am.  Dec.  467." 

In  Gier  v.  Los  Angeles  Consol.  Elec.  Ry.  Co.,  108  Cal.  129, 
130,  131,  132,  41  Pac.  22,  23,  24,  the  conductor  of  a  motor  car 
sued  his  master  for  retaining  a  careless  motorman.  Evidence 
that  the  motorman's  reputation  for  care  was  bad  was  introduced, 
but  there  was  no  evidence  that  he  had  the  habit  of  negligence,  or 
that  he  had  been  guilty  of  any  specific  acts  of  negligence  before 
the  accident.  The  court  reversed  the  judgment  for  the  plaintiflF, 
upon  the  ground  that  a  reputation  for  negligence  was  insufficient 
alone  to  prove  the  fact  of  negligence,  and  in  the  course  of  its 
argument  said  that  evidence  of  individual  acts  evincing  negli- 
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gence  or  incompetence  was  admissible  to  prove  the  fact.  This 
remark,  however,  was  an  obiter  dictum.  The  question  whether 
or  not  such  acts,  unknown  to  the  employer,  were  admissible  for 
this  purpose,  was  not  presented  by  the  record  in  that  action. 
The  decision  of  that  question  was  neither  necessary  nor  material 
to  the  determination  of  the  case,  and  the  court  which  decided 
that  case,  in  Cosgrove  v.  Pitman,  where  the  decision  of  the 
question  was  necessary  to  the  adjudication  of  the  case,  expressly 
held  that  specific  acts  were  not  admissible  to  prove  the  alleged 
unfitness  of  the  employee. 

In  Western  Stone  Co.  v,  Whalen  (111.)  38  N.  E.  242,  243, 
244,  42  Am.  St.  Rep.  244,  the  court  remarked,  in  the  course  of 
the  opinion,  that  it  seemed  to  be  well  settled  that  proof  of  specific 
acts  was  admissible  to  establish  incompetency.  But  that  ques- 
tion was  not  before  the  court  for  adjudication,  and  its  dictum  is 
without  authority.  The  question  the  court  was  considering  in 
that  case,  and  the  one  it  decided,  was  whether  or  not  evidence 
of  reputation  was  admissible  to  show  notice  to  the  master.  Xo 
other  opinion  cited  by  counsel  for  the  plaintiff  either  discusses 
or  decides  the  question  before  us  for  determination. 

In  Lake  Shore,  etc.,  R.  Co.  v,  Stupak  (Ind.)  23  N.  E.  246, 
249,  the  habit  of  recklessness  was  alleged  and  proved;  and  in 
B.  &  O.  Rd.  Co.  7^  Henthorne,  19  C.  C.  A.  623,  627,  73  Fed. 
634,  637,  638,  and  Norfolk  &  W.  R.  Co.  v.  Hoover  (Md.)  29 
Atl.  995,  996,  25  L.  R.  A.  710,  47  Am.  St.  Rep.  392,  the  habit 
of  drunkenness  was  proved.  But  there  is  nothing  in  the  reports 
of  either  of  these  cases  to  indicate  that  specific  acts  of  negligence 
or  of  drunkenness  were  received  to  establish  these  habits,  or 
that  they  were  not  proved  by  the  testimony  of  qualified  witnesses 
who  were  acquainted  with  them.  Indeed,  in  the  case  last  cited, 
the  court  said: 

"The  evidence  overruled  and  admitted  related  to  specific  or 
isolated  acts  of  negligence.  These,  unless  brought  home  to  the 
knowledge  of  the  master,  would  not  have  been  admissible  as 
reflecting  on  the  question  of  the  master's  care." 

In  Monahan  v.  City  of  Worcester  (Mass.)  23  N.  E.  228,  15 
Am.  St.  Rep.  226,  there  is  no  reference  to  the  issue  in  hand. 

In  Baulec  v,  N.  Y.  &  Harlem  R.  R.  Co.,  59  N.-  Y.  356,  358, 
360,  364,  17  Am.  Rep.  325,  and  in  Southern  Pac.  Co.  v.  Hunts- 
man, 55  C.  C.  A.  366,  367,  118  Fed.  412,  413,  notice  of  specific 
acts  was  brought  home  to  the  master,  and  for  that  reason  they 
were  clearlv  admissible. 

And  in  Davis  7\  Detroit,  etc.,  R.  Co.,  20  Mich.  105,  113,  124, 
128,  4  Am.  Rep.  364,  a  judgment  in  favor  of  the  defendant  was 
sustained,  because  the  knowledge  of  specific  acts  of  negligence, 
proof  of  which  was  introduced  in  the  case,  was  not  brought 
home  to  the  master. 

This  brief  review  of  the  opinions  to  which  counsel  for  the 
plaintiflF  have  referred  us  discloses  the  fact  that,  while  there  are 
two  dicta,  there  is  no  adjudication  among  them  in  support  of 
the  position  they  have  taken.     And  why  should  there  be  such  a 
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decision?  The  issue  on  trial  in  a  case  of  this  character  is  the 
negligence  of  the  master,  in  that  he  failed  to  dismiss  a  servant 
who  was  employed  with  due  care,  and  whom  the  law  presumed 
to  continue  to  be  competent.  Why  should  specific  acts  of  negli- 
gence or  of  lack  of  skill  of  such  a  servant,  of  which  the  master 
has  no  knowledge  or  notice,  and  of  which  every  servant  sub- 
ject to  the  infirmities  of  human  nature  must  necessarily  some- 
times be  guilty,  be  admitted  in  evidence  to  establish  the 
negligence  of  the  master  in  failing  to  discharge  him?  The 
employer  is  not  liable  for  such  acts.  The  fellow  servant  has 
assumed  the  risk  of  them.  It  is  only  when  they  have  become 
so  grave  and  numerous  as  to  establish  the  habit  and  character, 
and  so  notorious  as  to  establish  the  reputation  of  lack  of  care 
or  of  skill,  that  any  liability  for  negligence  in  retaining  the  serv- 
ant can  attach  to  the  master.  The  habit,  the  character,  of  a 
man  or  of  a  servant  is  not  made,  and  it  ought  not  to  be  provable 
by  isolated,  sporadic  acts.  It  is  the  product  of  all  the  acts  he 
performs  during  his  life  or  his  service.  If  the  plaintiff  may 
introduce  in  evidence  two  specific  acts  of  alleged  negligence  of 
an  engineer  in  stopping  his  train  to  prove  his  habit  and  character 
in  this  regard,  and  if  he  has  stopped  his  train  a  thousand  times 
within  a  reasonable  period  preceding  the  accident,  may  not  the 
defendant  also  introduce  in  evidence  the  other  998  stops  for  the 
same  purpose?  And  may  not  the  parties  litigate  and  submit  to 
the  jury  the  question  whether  each  of  these  lObO  stops  was  care- 
ful or  negligent?  It  by  no  means  follows  from  the  fact  that  a 
servant  was  guilty  of  negHgence  or  of  a  lack  of  skill  on  a  few 
specified  occasions  that  he  is  not  ordinarily  a  careful  and  skillful 
workman,  and  the  investigation  of  his  specific  acts  to  ascertain 
his  character  and  habits  would  tend  to  confuse  the  case  with 
collateral  inquiries,  which,  if  carefully  made,  would  indefinitely 
prolong  the  trial,  and  would  lead  the  court  and  jury  far  away 
from  the  issue  before  them. 

This  is  not  the  only  reason  why  such  specific  acts  should  not 
be  received.  A  defendant  is  entitled  to  fair  notice  of  the  issues 
upon  the  trial  of  which  his  liability  hinges.  A  complaint  that 
a  servant  was  incompetent,  and  that  the  defendant  was  negli- 
gent in  that  it  did  not  discharge  him,  informs  the  master  indeed 
that  the  habit,  character,  and  reputation  of  the  employee  are  in 
issue;  but  it  is  no  adequate  notice  that  the  character  of  an 
isolated  or  specific  act  which  the  servant  may  have  committed 
is  to  be  tried,  and  that  upon  the  character  of  that  act  the  liability 
of  the  defendant  is  to  hinge,  and  it  gives  the  master  no  oppor- 
tunity to  prepare  or  to  fairly  try  any  such  issue. 

These  considerations,  and  the  deliberate  and  carefully  con- 
sidered adjudications  of  this  question  in  the  cases  in  which  it 
was  necessary  to  decide  it,  which  are  cited  below,  persuasively 
lead  to  the  conclusion  that  specific  acts  of  negligence,  or  drunk- 
enness, or  of  incompetence,  no  notice  of  which  was  given  to 
the  master  before  the  accident,  are  inadmissible  to  prove  the 
incompetence  of  the  servant,  or  the  negligence  of  the  master  in 
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failing  to  discharge  him.  Hatt  v.  Nay,  144  Mass.  186,  187,  10 
N.  E.  807 ;  Connors  v,  Morton,  160  Mass.  333,  335,  35  N.  E. 
860 ;  Cosgrove  v.  Pitman,  103  Cal.  268,  275,  37  Pac.  232 ;  Frazier 
V.  Pennsylvania  Rd.  Co.,  38  Pa.  110,  80  Am.  Dec.  467;  Norfolk 
&  W.  R.'Co.  V.  Hoover  (Md.)  29  Atl.  995,  996,  25  L.  R.  A.  710, 
47  Am.  St.  Rep.  392. 

The  review  of  the  authorities  which  the  decision  of  this  ques- 
tion has  invited,  and  a  consideration  of  the  reasons  upon  which 
the  rules  relating  to  the  liability  of  the  master  for  negligence 
in  the  employment  of  and  in  the  failure  to  discharge  servants, 
convince  that  the  following  rules  are  well  established,  and  should 
prevail  in  the  trial  of  actions  to  enforce  that  liability:  It  is  the 
duty  of  the  master  to  exercise  reasonable  care  to  employ  com- 
petent servants,  and,  when  he  has  exercised  this  care,  this  duty 
is  fully  discharged.  Another  duty  of  the  master  is  to  discharge 
a  servant  whom  he  has  employed  with  due  care,  when  he  knows, 
or  by  the  exercise  of  reasonable  care  would  have  known,  that 
the  servant  has  contracted  the  habit  or  character  of  n^ligence 
or  of  lack  of  skill,  so  that  he  has  become  incompetent.  The 
diligence  or  care  required  of  the  master  to  learn  the  habits  or 
characters  of  servants  whom  he  has  employed  with  due  care  is 
not  of  that  degree  which  is  required  in  his  employment  of  servants 
or  in  his  inspection  of  machinery  that  deteriorates  with  its  use, 
for  the  reason  that  careful  and  skillful  men  grow  more  careful 
and  skillful  in  the  practice  of  their  occupations,  and  the  leg^l 
presumption  is  that  servants  once  competent  continue  to  be  so. 
Servants  assume  the  risk  of  the  occasional  acts  of  negligence  of 
their  fellow  servants,  and  the  master  is  not  liable  for  them. 
The  servants  may  by  notice  to  the  master  cast  upon  him  the  risk 
of  the  habitual  negligence  of  their  co-employees.  Evidence  of 
specific  acts  of  negligence  known  to  the  master,  and  of  acts  of 
negligence,  like  those  which  cause  the  death  of  passengers,  so 
notorious  that  the  master  must  have  known  of  them  if  he  exer- 
cised reasonable  diligence,  is  admissible  to  prove  the  habit  or 
character  of  a  servant,  who  was  employed  with  due  care,  for 
incompetence.  But  specific  acts  of  negligence,  of  lack  of  skill, 
or  of  incompetence,  of  which  the  master  had  no  notice  or  knowl- 
edge prior  to  the  alleged  accident,  are  inadmissible  to  establish 
the  incompetence  of  a  servant  who  was  employed  with  due  care. 

The  court  instructed  the  jury  that  after  the  defendant  had 
used  due  care  to  select  and  employ  the  engineer,  Delano,  it  was 
its  duty  to  exercise  that  degree  of  care  to  supervise  his  subse- 
quent conduct  "that  an  ordinarily  prudent  business  man  would 
use  under  similar  circumstances  if  the  danger  to  be  apprehended 
from  a  want  of  care  was  his  personal  danger."  This  portion  of 
the  charge  laid  too  heavy  a  burden  on  the  defendant:  (1)  Be- 
cause the  supervision  and  discharge  of  the  engineer  did  not 
condition  the  personal  danger  of  those  to  whom  they  were 
intrusted.  The  law  never  requires  the  impossible,  and  the  im- 
perfection of  human  nature  is  such  that  ordinarily  prudent  men 
do  not  and  cannot  commonly  exercise  that  high  degree  of  care 
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to  insure  the  safety  of  others  which  they  instinctively  use  to 
protect  their  own  safety.  (2)  Because  the  limit  of  the  duty  of 
the  defendant  was  to  exercise  ordinary  care,  and  the  standard 
of  ordinary  care  is  that  degree  of  caution  which  ordinarily 
prudent  persons  commonly  exercise  under  like  circumstances — 
that  is  to  say,  in  the  case  at  bar,  when  the  dangler  to  be  appre- 
hended from  the  want  of  care  does  not  condition  the  personal 
safety  of  those  who  exercise  the  care — while  the  court  directed 
the  jury  to  test  the  duty  and  the  liability  by  the  degree  of  care 
ordinarily  exercised  by  such  persons  under  different  circum- 
stances ;  that  is  to  say,  when  the  want  of  care  conditions  the 
personal  safety  of  those  who  use  it.  Grand  Trunk  Ry.  Co.  v, 
Ives.  144  U.  S.  408,  416,  417,  12  Sup.  Ct.  679,  36  L.  Ed.  485; 
Union  Pac.  R.  Co.  v,  Daniels,  152  U.  S.  684,  691.  14  Sup.  Ct.  756, 
38  L.  Ed.  597;  Washington,  etc.,  Ry.  Co.  v,  McDade,  135  U. 
S.  554,  569, 10  Sup.  Ct.  1044, 34  L.  Ed.  235 ;  Choctaw,  etc.,  Ry.  Co. 
V,  McDade,  191  U.  S.  64, 67, 24  Sup  Ct.  24, 48  L.  Ed.  96 ;  Choctaw, 
etc.,  Ry.  Co.  v,  Holloway,  191  U.  S.  334,  338,  24  Sup.  Ct.  102, 
48  L.  Ed.  207 ;  Charnock  v.  Texas  &  Pac.  Ry.  Co.,  194  U.  S. 
432,  437,  24  Sup.  Ct.  671,  48  L.  Ed.  1057.  And  (3)  because  a 
rule  which  would  require  a  master  to  exercise  that  high  degree 
of  care  to  supervise  the  conduct  of  his  servants,  after  their  care- 
ful employment,  which  he  would  commonly  exercise  to  protect 
his  own  person  from  danger,  would  abrogate  the  rule  that  serv- 
ants assume  the  risk  of  the  ordinary  negligence  of  their  fellows. 
Cases  may  be  found  in  the  books  in  which  courts  have  ex- 
pressed the  opinion  that  it  was  the  duty  of  defendants  under 
certain  circumstances  to  exercise  the  same  degree  of  care  for 
the  persons  and  property  of  others  that  they  would  use  if  their 
own  personal  danger  was  conditioned  by  it,  but  they  involve 
other  duties  due  under  different  circumstances,  and  no  decision 
has  been  called  to  our  attention  which  sustains  the  application 
of  such  a  rule  to  the  duty  of  a  master  to  supervise  the  conduct 
of  servants  once  carefully  selected.  Thus,  where  the  liability  of 
one  who  erects  a  structure  on  his  own  land  for  damages  to  the 
property  of  his  neighbor  is  in  issue,  the  declaration  has  some- 
times been  made  that  the  former  should  exercise  that  degree  of 
care  which  a  discreet  and  prudent  person  would  use,  or  ought 
to  use,  if  the  whole  risk  of  loss  were  to  be  his  own  exclusively 
C Mayor  v.  Bailey,  2  Denio,  433,  440)  ;  and  "that  the  question  is 
not  what  the  plaintiffs  could  have  done,  but  what  discreet  and 
prudent  men  should  do,  or  ordinarily  do,  in  such  cases,  where 
their  own  interests  are  to  be  affected,  and  all  the  risk  their  own/' 
Hoffman  v.  Tuolumne  County  Water  Co.,  10  Cal.  413,  419. 
This,  however,  is  far  from  declaring  that  the  degree  of  care 
required,  even  in  such  cases,  is  that  which  one  would  exercise 
if  his  own  personal  danger  was  involved ;  and  the  statement  that 
the  care  required  is  such  as  a  prudent  person  ought  or  should  be 
expected  to  exercise  presents  a  rule  that  abrogates  every  criterion 
of  duty  and  liability,  unless  these  statements  are  the  simple 
equivalent  of  the  rule  that  the  requisite  degree  of  care  is  such  as 
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ordinarily  prudent  persons  commonly  use  under  like  circum- 
stances. Aloreover,  the  degree  of  care  of  the  propert>"  and  lives 
of  adjoining  proprietors  required  of  those  erecting  structures  on 
their  own  land,  like  the  care  of  passengers  which  is  required  of 
carriers,  is  much  higher  than  that  which  a  railroad  company 
owes  to  its  employees,  who  assume  the  risk  of  the  ordinary 
nesfligence  of  their  fellows. 

In  several  cases  involving  alleged  negligence  in  the  selection 
of  appliances,  it  is  said  that  the  master  has  discharged  his  whole 
duty,  and  has  absolved  himself  from  liability,  if  he  has  used  as 
much  care  as  a  person  of  ordinary  prudence  would  exercise 
to  protect  his  own  safety  (Carlson  v.  Bridge  Co.,  132  N.  Y.  273, 
30  N.  E.  750;  Probst  v.  Delamater,  100  N.  Y.  266,  3  N.  E.  184; 
Sappenfield  v.  Railroad  Co.,  91  Cal.  48,  27  Pac.  590;  Brvmer  zf. 
Southern  Pac.  Co.,  90  Cal.  496,  498,  27  Pac.  371),  a  statement 
obviously  correct,  whether  ordinary  care  is  that  which  prudent 
men  commonly  exercise  under  similar  circumstances,  or  that 
which  such  men  would  exercise  if  the  danger  from  the  lack  of 
it  was  their  own  personal  danger ;  so  that  the  decisions  in  these 
cases  do  not  rule  this  question. 

There  are  other  opinions  which  treat  of  the  master's  duty  to 
exercise  care  in  the  selection  of  tools  and  machiner\-,  and  one  in 
which  the  care  of  the  place  of  work  was  in  question,  in  which 
declarations  have  been  made  that  the  ordinary  care  which  the 
master  was  required  to  use  was  such  as  a  man  of  ordinary 
prudence  would  employ,  or  would  be  expected  to  employ,  to 
secure  his  own  safety  if  he  was  to  do  the  work.  Westinghouse, 
etc.,  Co.  V.  Heimlich,  127  Fed.  92,  94,  62  C.  C.  A.  92;  Burke  v. 
Witherbee,  98  N.  Y.  562,  565 ;  Hoffman  v,  Dickinson,  31  W.  Va. 
142,  152,  6  S.  E.  53;  Bems  v.  Coal  Co.,  27  W.  Va.  285,  55  Am. 
Rep.  304;  Central  R.  Co.  v.  Ryles,  84  Ga.  430,  11  S.  E.  499: 
Louisville  &  Nashville  R.  Co.  v,  Allen,  78  Ala.  494;  Smoot  v, 
Ry.  Co.,  67  Ala.  13  18.  These  decisions,  however,  do  not 
commend  themselves  to  our  judgment,  because  they  require  of 
employees,  the  discharge  of  whose  duties  does  not  condition  their 
personal  safety,  the  exercise  of  a  degree  of  care  that  is  extraor- 
dinary and  unattainable,  and  because  the  courts  in  those  cases 
did  not  consider  or  determine  the  degree  of  care  required  of 
employees  whose  duty  it  is  to  discharge  competent  workmen  for 
subsequent  negligence,  the  ordinary  risk  of  which  the  co-em- 
plovees  assume  in  the  first  instance. 

For  the  same  reasons,  and  also  because  that  statement  has 
been  repeatedly  repudiated  by  the  later  decisions  of  the  Supreme 
Court,  the  declaration  of  that  court  in  Wabash  R,  Co.  v,  Mc- 
Daniels,  107  U.  S.  459.  2  Sup.  Ct.  932,  27  L.  Ed.  605.  to  the 
effect  that  the  ordinary  care  required  of  corporations  in  the 
selection  of  employees  is  not  the  care  which  prudent  and  cautious 
officials  charged  with  that  duty  ordinarily  exercise  in  similar 
circumstances,  but  that  degree  of  care  which  such  officials  ought 
to  exercise  in  such  circumstances,  is  neither  persuasive  nor  con- 
trolling.    By  what  standard  could  that  requisite  degree  of  care 
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be  measured  under  that  declaration?  What  is  the  test  of  duty 
or  of  liability  under  it?  Does  it  not  abrogate  every  test,  and 
leave  the  determination  of  the  degree  of  care  which  conditions 
the  liability  of  masters  to  their  servants  to  the  necessarily  varying 
opinions  of  courts  and  juries,  formed  after  the  events,  as  to  the 
care  which  such  masters  ought  to  use,  so  that  neither  master  nor 
servant  could  ever  know  under  it  until  long  after  his  action  what 
the  limit  of  his  duty  or  liability  was  to  be  in  any  case,  and  so 
that  the  degree  of  care  required  in  any  two  cases  arising  under 
like  circumstances  would  never  be  the  same?  This  declaration 
in  the  McDaniels  Case  was  made  22  years  ago.  The  question 
of  law  which  it  treated  has  since  been  considered,  and  decided" 
otherwise  by  the  Supreme  Court  again  and  again.  That  court 
has  cited  and  referred  to  its  decisions  of  this  question  which 
were  rendered  before  and  those  which  were  rendered  after  the 
opinion  in  the  McDaniels  Case,  but,  so  far  as  we  have  been 
able  to  learn,  it  has  never  cited  or  referred  to  the  declaration 
in  that  case  upon  this  subject  from  the  year  1882,  when  it  was 
rendered,  to  the  present  day,  except  in  the  single  case  of  Texas 
&  Pac.  Ry.  Co.  7'.  Behymer,  189  U.  S.  468,  470,  23  Sup.  Ct. 
622,  47  L.  Ed.  905.  In  that  case  the  question  was  not  con- 
trolling. It  received  no  discussion.  The  court  declared  that  a 
charge  which  made  ordinary  care — "that  is,  the  care  that  a  per- 
son of  ordinary  prudence  would  use  under  the  same  circum- 
stances"— the  test  of  liability  was  right,  and  then,  apparently 
casually,  said  that  "what  ought  to  be  done  is  fixed  by  a  standard 
of  reasonable  prudence,  whether  it  usually  is  complied  with  or 
not,"  and  cited  Wabash  R.  Co.  v.  McDaniels.  With  this  single 
exception,  the  decision  in  the  McDaniels  Case  has  suflFered  that 
silent  repudiation  which  is  the  accustomed  fate  of  opinions  of 
that  court  which  it  subsequently  finds  to  be  erroneous. 

In  Grand  Trunk  Ry.  Co.  z'.'lves,  144  U,  S.  408,  416,  417,  12 
Sup.  Ct.  679,  36  L.  Ed.  485,  the  Supreme  Court  decided  that  the 
exact  converse  of  that  declaration  was  the  law. 

In  Union  Pac.  R.  Co.  r,  Daniels,  152  U.  S.  684,  691,  14  Sup. 
Ct.  756,  38  L.  Ed.  597,  the  charge  of  the  court  was  that  the 
duty  of  exercising  ordinary  care  to  employ  competent  servants 
"was  discharged  by  the  defendant  if  the  care  disclosed  by  it  in 
these  several  matters  accorded  with  that  reasonable  skill  and 
prudence  and  care  which  careful,  prudent  men  engaged  in  the 
same  kind  of  business  ordinarily  exercise,"  and  the  Supreme 
Court  failed  to  suggest  that  this  statement  of  the  law  was  either 
erroneous  or  inaccurate. 

In  Washington,  etc.,  R.  Co.  v,  McDade,  135  U.  S.  554,  569, 
10  Sup.  Ct.  1044,  34  L.  Ed.  235,  that  court  decided  that  a  charge 
that  one  <vas  only  bound  to  use  ordinary  care  and  prudence  in 
the  selection,  arrangement,  and  care  of  its  machinery  was  right, 
and  in  Texas  &  Pac.  R.  Co.  v.  Barrett,  166  U.  S.  6i7.  619,  620, 
17  Sup.  Ct.  707,  41  L.  Ed.  1136,  that  a  charge  that  a  master  was 
bound  to  use  reasonable  care  in  providing  and  repairing  ma- 
chinery, and  that  "by  ordinary  care  is  meant  such  as  a  prudent 
17  k  R  R— 47 
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man  would  use  under  the  same  circumstances,"  laid  down  "the 
applicable  rules  with  sufficient  accuracy  and  in  substantial  con- 
formity with  the  views  of  this  court  as  expressed  in  Hough  v. 
Railway  Company,  100  U.  S.  213,  25  L.  Ed.  612;  Northern 
Pacific  Railroad  v,  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29 
L.  Ed.  755 ;  Washington  &  Georgetown  Railroad  v,  McDade, 
135  U.  S.  554,  10  Sup.  Ct.  1044,  34  L.  Ed.  235;  Union  Pacific 
Railway  v.  Daniels,  152  U.  S.  684,  688,  14  Sup.  Ct.  756,  38  L. 
Ed.  597 ;  Northern  Pacific  Railroad  v.  Babcock,  154  U.  S.  190, 
14  Sup.  Ct.  978,  38  L.  Ed.  958 ;  and  other  cases." 

In  Choctaw,  etc.,  R.  Co.  v.  McDade,  191  U.  S.  64,  67,  24  Sup. 
Ct.  24,  48  L.  Ed.  96,  and  in  Choctaw,  etc.,  R.  Co.  v.  Holloway, 
191  U.  S.  334,  338,  24  Sup.  Ct.  102,  48  L.  Ed.  207,  the  Supreme 
Court  again  declared,  after  the  foregoing  definition  of  ordinary 
care  had  been  repeatedly  approved,  that  an  employer  is  only 
required  to  use  ordinary  care  to  furnish  reasonably  safe  and 
secure  appliances  and  machinery. 

And  in  Chamock  v.  Texas  &  Pac.  R.  Co.,  194  U.  S.  432,  437, 
24  Sup.  Ct.  671,  48  L.  Ed.  1057,  that  court  laid  down  the  general 
proposition  that  "negligence  has  always  relation  to  the  circum- 
stances in  which  one  is  placed,  and  what  an  ordinarily  prudent 
man  would  do  or  omit  in  such  circumstances." 

These  later  decisions  of  our  highest  judicial  tribunal  declare 
that  the  degree  of  care  required  of  masters  in  dealing  with  their 
servants  is  ordinary  care,  and  affirm  the  truth  of  that  which 
seems  axiomatic — that  ordinary  care  is  that  care  which  ordi- 
narily prudent  and  cautious  men  commonly  exercise  in  similar 
circurpstances.  If  prudent  and  humane  officials  who  employ 
men  for  their  masters  partake  of  the  infirmities  of  our  common 
human  nature  and  sometimes  fail  to  exercise  that  high  degree 
of  care  which  they  instinctively  use  to  protect  their  own  persons, 
then  that  degree  of  care  is  not  ordinary,  but  is  extraordinary 
care,  and  their  master  is  not  liable  in  damages  for  such  a  fail- 
ure. The  limit  of  the  legal  duty  of  such  officials  is  the  exercise 
of  ordinary  care,  however  so  much  higher  in  the  varying  con- 
ceptions of  different  minds  may  be  their  moral  or  ethical  duty. 
For  their  failure  to  discharge  the  former,  damages  may  be  re- 
covered of  their  master.  But  their  failure,  in  common  with  all 
mankind,  to  perfectly  discharge  the  latter,  furnishes  no  cause 
of  action  in  human  tribunals.  Any  departure  from  this  rule, 
any  substitution  for  it  of  a  test  of  liability  which  must  neces- 
sarily change  with  the  varying  conceptions  of  moral  duty,  which 
will  be  formed  after  the  events  by  the  juries  and  courts  that 
subsequently  try  the  cases  involving  it,  would  put  uncertainty, 
confusion,  and  injustice  in  the  place  of  the  proximate  certainty 
of  the  law  and  its  just  administration. 

In  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  416,  417,  12 
Sup.  Ct.  679,  36  L.  Ed.  485,  the  Supreme  Court  decided  that  a 
charge  to  a  jury  was  right  which  instructed  them  that  negli- 
gence was  "the  failure  to  do  what  reasonable  and  prudent  per- 
sons would  ordinarily  have  done  under  the  circumstances  of  the 
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situation,  or  doing  what  reasonable  and  prudent  persons,  under 
the  existing  circumstances,  would  not  have  done.  *  *  *  You 
fix  the  standard  for  reasonable,  prudent,  and  cautious  men  under 
the  circumstances  of  the  case  as  you  find  them,  according  to  your 
judgment  and  experience  of  what  that  class  of  men  would  do 
under  these  circumstances,  and  then  test  the  conduct  involved 
and  try.  it  by  that  standard."  From  this  rule  that  court  has 
never  since  departed.  Tested  by  it,  the  charge  of  the  court  be- 
low was  erroneous,  because  it  fixed  the  standard  of  negligence, 
not  at  what  ordinarily  prudent  and  cautious  men  do  under  like 
circumstances  (that  is  to  say,  when  their  action  does  not  involve 
their  personal  safety),  but  at  what  they  do  under  radically  differ- 
ent circumstances  (that  is  to  say,  when  their  action  does  con- 
dition their  personal  safety).  The  true  test  of  the  duty  and 
liability  of  the  master  is  that  degree  of  care  which  ordinarily 
prudent,  cautious,  and  humane  officials  commonly  exercise  under 
similar  circumstances;  not  that  which  they  would  exercise  un- 
der diflFerent  circumstances  when  their  personal  safety  was  in- 
volved, and  not  that  which  courts  and  juries,  unguided  by  this 
test  might  think,  after  the  event,  they  ought  to  have  exercised 
in  view  of  some  ethical  standard  which  they  might  then  approve. 

Witnesses  who  acknowledge  that  they  were  not  acquainted 
with  the  general  reputation  of  the  engineer  were  permitted  to 
testify  to  his  reputation  among  conductors  and  brakemen,  ex- 
cluding consideration  of  the  engineers  and  others  acquainted 
with  the  workman  and  his  service.  The  issue  to  which  this 
testimony  was  directed  was  whether  or  not  the  reputation  of 
Delano  for  incompetence  was  so  notorious  that  the  officers  of  the 
defendant  whose  duty  it  was  to  hire  and  discharge  its  servants 
would  have  been  aware  of  it  if  they  had  exercised  reasonable 
diligence.  Reputation  among  specific  classes  of  men  to  which 
such  officials  did  not  belong,  and  which  obviously  included  only 
a  part  of  those  who  were  acquainted  with  the  operator  or  his 
service,  was  too  restricted  to  meet  this  issue.  A  reputation  con- 
fined to  only  a  part  of  those  who  must  be  familiar  with  the  man 
and  his  service  is  not  general  reputation,  and  it  i^  insufficient  to 
evidence  knowledge  of  that  reputation  by  those  who  do  not  be- 
long to  the  limited  class  in  which  it  exists.  General  reputation 
alone  is  competent  to  charge  the  master  with  notice  in  cases 
where  no  knowledge  of  habitual  incompetence  of  the  servant 
is  brought  home  to  him. 

Counsel  for  the  defendant  requested  the  court  to  give  to  the 
jury  a  charge  which  they  had  prepared,  which  covers  9  pages 
of  the  printed  record  and  is  divided  into  30  paragraphs.  The 
court  refused  to  grant  this  request,  and  the  defendant  excepted 
to  its  refusal  to  give  these  30  paragraphs,  which  in  its  exception 
it  termed  "instructions."  A  single  exception  to  a  refusal  to  give 
a  series  of  instructions  is  futile  if  any  proposition  of  law  or  of 
fact  embodied  in  the  instructions  is  either  erroneous  or  inappli- 
cable to  the  case.  The  only  question  which  such  an  exception 
presents  is  whether  or  not  all  the  instructions  thus  requested 
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should  have  been  given,  and,  if  any  of  them  should  not  have 
been  submitted  to  the  jury,  the  question  of  the  correctness  or 
applicability  of  the  others  is  not  presented  to  the  appellate  court 
for  decision.  In  the  series  of  instructions  which  counsel  for  the 
defendant  requested  there  are  several  propositions  of  law  which 
are  erroneous,  and  some  statements  of  fact  that  are  inapplicable 
to  the  issues  which  the  jury  was  required  to  determine.  The 
questions  presented  by  many  of  the  requests  which  are  dis- 
cussed in  the  briefs  of  counsel  are  therefore  not  here  for  our 
consideration,  and  they  are  dismissed.  Union  Pacific  Ry.  Co.  v. 
Callaghan,  161  U.  S.  91,  95,  16  Sup.  Ct.  493,  40  L.  Ed.  628; 
Waples-Platter  Co.  v.  Turner,  27  C.  C.  A.  439,  441,  83  Fed. 
64,66. 

The  various  objections  to  the  complaint  in  this  action  which 
were  argued  at  the  bar  and  presented  in  the  briefs  are  purposely 
ignored,  because  this  case  must  be  tried  again,  and  there  will 
be  opportunity  to  amend  and  reform  the  pleadings,  so  that  any 
discussion  of  them  now  would  serve  no  useful  purpose. 

The  judgment  below  is  reversed,  and  the  case  is  remanded 
to  the  Circuit  Court  with  instructions  to  grant  a  new  trial. 


Chicago  Terminal  Transfer  R.  Co.  v.  Vandenberg  et  al. 

(Supreme  Court  of  Indiana,  April  7,  1905.) 
[73  N.   E.   Rep.  990.] 

Pleading. — In  considering  the  sufficiency  of  a  complaint  against 
more  than  one  defendant,  the  Civil  Code  requires  that  it  be  treated  as 
both  joint  and  several. 

Fellow  Servants — Traffic  Contract — Employees  of  Different  Com- 
panies.*— The  servants  of  a  railroad  operating  its  cars  on  the  tracks 
of  another  under  a  contract  between  the  roads  are  not,  in  the  absence 
of  any  contractual  provisions  showing  joint  operation  of  the  trains, 
fellow  servants  of  the  employees  of  the  road  owning  the  tracks. 

Injury  to  Epiployee — Traffic  Contract — Liability  of  Other  Com- 
pany.!— The  servants  of  a  railroad  operating  its  cars  on  the  tracks  of 
another  under  a  traffic  contract  between  the  roads  are  entitled  to 
recover  from  the  road  owning  the  tracks  for  injuries  resulting  from 
any  negligence  on  its  part  or  on  the  part  of  its  employees. 

Negligence — Failure  to  Keep  Switch  Locked — Pleading. — In  an  ac- 
tion against  a  railroad  for  injuries  alleged  to  have  resulted  from  the 
negligence  of  defendant  in  failing  to  keep  a  switch  closed  and  locked. 


♦See  Erickson  v.  Kansas  City,  etc.,  Ry.  Co.  (Mo.),  7  R.  R.  R.  300, 
30  Am.  &  Eng.  R.  Cas.,  N.  S.,  300;  Peplinski  v.  Pennsylvania  R.  Co. 
(Pa.),  4  R.  R.  R.  526,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  526  (employee  of 
coal  company  unloading  cars  not  a  fellow  servant  of  trainmen  negli- 
gently shunting  cars);  Weaver  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  3 
R.  R.  R.  198,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  198  (employee  of  iron 
company,  while  loading  cars,  fellow  servant  of  trainmen,  under  Penn- 
sylvania statute) ;  extensive  note   22  Am.  &  Eng.  R.  Cas.,  N.  S.,  455. 

tSee  notes  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  847;  note  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  665;  Schaefer  v.  City  of  Fond  du  Lac  (Wis.),  11  Am. 
&  Eng.  R.  Cas,,  N.  S.,  342. 
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the  complaint  need  not  specifically  charge  that  it  was  the  duty  of  the 
defendant  to  keep  the  switch  closed  and  locked. 

Appeal — Sufficiency  of  Evidence — Burden  of  Proof. — For  an  appel- 
lant to  overthrow,  on  the  ground  of  insufficiency  of  the  evidence,  a 
judgment  rendered  on  a  general  verdict  for  appellee,  the  burden  is  on 
appellant  to  establish  its  insufficiency  on  the  consideration  of  all  the 
evidence  most  favorable  to  the  appellee,  with  all  the  legitimate  and 
reasonable  inferences  that  the  jury  might  deduce  therefrom. 

Negligence — Evidence. — Negligence  may  be  established  by  circum- 
stantial evidence. 

Same — Question  for  Jury. — In  an  action  against  a  railroad  for  in- 
juries, evidence  examined,  and  held  that  whether  defendant  was 
negligent  was  a  question  for  the  jury. 

Appeal — Bill  of  Exceptions — Presumptions. — Where  the  record  does 
not  show  that  evidence  therein  was  withdrawn  by  order  of  the  court, 
the  mere  fact  that  the  attorney  for  the  party  introducing  the  evidence 
is  shown  to  have  stated  his  purpose  of  withdrawing  it,  without  objec- 
tion having  been  made  thereto,  is  insufficient  to  overcome  the  pre- 
sumption that  the  evidence  was  incorporated  in  the  bill  of  exceptions 
for  the  purpose  of  having  it  considered  on  appeal  as  part  of  the  evi- 
dence in  the  case. 

Same — Review. — Under  Sup.  Ct.  Rule  22  (55  N.  E.  v),  the  court  is 
not  required  to  review  alleged  errors  in  the  giving  and  refusal  of  in- 
structions, where  the  instructions,  neither  in  substance  nor  as  a  whole, 
are  set  forth  in  the  brief. 

Contributory  Negligence — Burden  of  Proof. — Burns'  Ann.  St.  1901, 
§  359a,  providing  that  the  burden  of  proof  in  personal  injury  actions  to 
establish  contributory  negligence  shall  be  on  the  defendant,  relates 
to  procedure,  and  hence  is  applicable  where  the  cause  of  action  arose 
in  another  state. 

Appeal  from  Superior  Court,  Porter  County;  H.  B.  Tuthill, 
Judge. 

Action  by  George  Harry  Vandenberg  against  the  Chicago 
Terminal  Transfer  Railroad  Company  and  the  Chicago  Junction 
Railroad  Company.  From  a  judgment  for  plaintiff,  the  terminal 
company  appeals,  making  the  junction  company  a  co-appellee. 
Transferred  from  the  Appellate  Court  under  section  1337u, 
Bums*  Ann.  St.  1901.     Affirmed. 

/.  B.  Peterson  and  /.  B.  Bartmead,  for  appellant. 
Whinery  &  Bonberger,  for  appellee. 

Jordan,  J.  Action  by  appellee  to  recover  damages  for  per- 
sonal injuries.  The  suit  was  originally  commenced  in  the  Lake 
superior  court  against  appellant  as  the  sole  defendant.  Subse- 
quently an  amended  complaint  was  filed  impleading  the  Chicago 
junction  Railroad  Company,  with  appellant,  as  a  codefendant. 
The  latter  party  has  been  made  a  co-appellee  in  this  appeal. 
On  motion  the  cause  was  venued  to  the  Porter  superior  court. 
Appellant  separately  demurred  to  the  amended  complaint,  which 
was  overruled,  and  proper  exceptions  reserved.  Its  answer  to 
the  complaint  was  the  general  denial.  Trial  by  jury,  and  at  the 
close  of  appellee's  evidence  appellant  unsuccessfully  moved  the 
court  to  direct  a  verdict  in  its  favor.  At  the  final  close  of  the 
evidence  this  motion  was  renewed,  with  a  like  result.  A  gen- 
eral verdict  was  returned  by  the  jury,  finding  in  favor  of  ap- 
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pellee  against  appellant,  and  assessing  his  damaees  at  $5,000. 
There  was  a  finding  by  the  jury  in  favor  of  the  Chicago  Junc- 
tion Railroad  Company.  Along  with  the  general  verdict,  an- 
swers were  returned  to  a  series  of  interrogatories.  Over 
appellant's  motion  for  a  new  trial,  judgment  was  rendered 
against  it  upon  the  verdict.  The  errors  assigned  are  (1)  over- 
ruling the  demurrer  to  the  amended  complaint,  and  (2)  denying 
the  motion  for  a  new  trial. 

The  amended  complaint  may  be  summarized  as  follows:  On 
October  5,  1901,  appellant  and  its  codefendant,  the  Chicago 
Junction  Railroad  Company,  were  each  railroad  corporations 
organized  under  and  pursuant  to  the  laws  of  the  state  of  Illinois. 
Appellant  at  the  aforesaid  date  was  operating  a  belt  or  freight 
railroad  in  said  state  of  Illinois  which  extended  across  the  state 
line  into  the  state  of  Indiana.  Its  principal  business  w^as  hand- 
ling, switching,  and  transferring  freight  and  freight  cars  from 
the  tracks  of  other  railroads  with  which  it  connected.  The 
Chicago  Junction  Railroad  Company  was  on  the  same  date  oper- 
ating a  belt  or  freight  railroad  in  the  said  state  of  Illinois,  which 
also  extended  across  the  state  line  into  the  state  of  Indiana,  and 
the  principal  business  of  this  railroad  company  was  the  handling, 
switching,  and  transferring  of  freight  and  freight  cars  from 
the  tracks  of  other  roads  with  which  it  w^as  connected.  Prior  to 
said  5th  day  of  October,  appellant  and  its  codefendant,  the  Chi- 
cago Junction  Railroad  Company,  had  entered  into  a  traffic  ar- 
rangement and  contract  with  each  other,  by  the  terms  of  which 
the  said  Chicago  Junction  Railroad  Company  was  permitted  and 
authorized  to  use  the  tracks,  side  tracks,  switches,  and  spurs  of 
appellant's  railroad,  and  to  run  its  trains  thereover.  Said  traffic 
arrangement  was  in  full  force  and.  effect  on  October  5,  1901. 
On  the  aforesaid  date  the  appellee,  Harry  G.  Vandenberg,  was  a 
brakeman  in  the  employ  of  the  Chicago  Junction  Railroad  Com- 
pany, and  while  in  the  discharge  of  his  duties  as  such  brakeman 
of  said  railroad  company  he  was  with  the  train  crew,  of  which 
he  was  a  member,  engaged  in  hauling  a  train  of  freight  cars 
over  the  tracks  of  appellant,  Chicago  Terminal  Transfer  Rail- 
road Company,  and  that  said  train  consisted  of  an  engine  and  44 
cars.  The  appellee  was  riding  with  the  engineer  of  said  train  in 
the  cab  of  the  engine,  which  was  propelling  said  train,  as  was 
necessary,  over  the  tracks  of  the  Chicago  Tenninal  Transfer 
Railroad  Company  from  McCook,  111.,  to  Blue  Island,  111.  The 
crew  of  said  train  of  which  appellee  was  a  member  had  orders 
from  the  proper  officers  of  said  Chicago  Junction  Railroad  Com- 
pany, and  permission  under  the  terms  of  said  traffic  arrange- 
ment, to  run  said  train  over  the  tracks  of  the  Chicago  Terminal 
Transfer  Railroad  Company  from  McCook,  111.,  to  Blue  Island. 
111.,  on  the  aforesaid  date,  and  was  so  engaged  at  the  time  of 
the  accident  hereinafter  mentioned.  A  switch  known  as  "Tnim- 
bull's  Switch"  was,  on  said  5th  day  of  October,  situated  on  ap- 
pellant's road  between  McCook  and  Blue  Island,  in  said  state  of 
Illinois.     It  was  necessary  for  the  engine  and  train  upon  which 
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appellee  was  riding  to  pass  this  switch  in  going  from  McCook 
to  Blue  Island.  The  defendants,  and  each  of  them,  had  care- 
lessly and  negligently  failed  to  keep  said  switch,  switch  stand, 
and  side  track  in  a  safe  and  proper  condition  and  repair  so  that 
appellee  might  use  and  pass  the  same  without  injury.  Said  de- 
fendants had  negligently  and  carelessly  permitted  said  switch  to 
remain  partially  open  and  unlocked,  so  that  the  side  track  and 
tracks  leading  thereto  were  not  in  a  proper  position  with  refer- 
ence to  said  main  track.  Defendants  had  negligently  and  care- 
lessly failed  and  neglected  to  lock  said  switch  and  switch  stand, 
so  as  to  place  and  hold  the  side  track  in  proper  position  with 
reference  to  the  main  track,  so  that  the  train  might  pass  said 
switch  safely  and  without  accident,  and  without  injury  to  the 
crew  thereof.  When  said  train  on  which  appellee  was  riding 
reached  said  switch  it  was  running  at  the  rate  of  25  miles  an 
hour.  The  position  of  the  target  of  said  switch  indicated  that  it 
was  closed  as  the  train  approached,  but  as  a  matter  of  fact,  by 
reason  of  the  negligence  of  the  defendants  hereinbefore  set  forth, 
said  switch  was  not  entirely  closed,  and  was  not  locked,  and 
neither  the  appellee,  nor  the  engineer  in  charge  of  said  train, 
nor  any  member  of  said  crew,  discovered,  nor  could  they  by  the 
exercise  of  due  diligence  have  discovered,  that  said  switch  was 
not  closed,  until  said  engine  was  within  25  feet  of  the  same, 
when  they  then  and  there  discovered  that  the  switch  point  ap- 
peared to  be  bent  and  slightly  open.  The  engineer  made  im- 
mediate and  diligent  effort  to  stop  the  train,  but  was  unable  to 
do  so  until  too  late  to  avoid  the  accident  which  followed.  The 
accident  was  not  due  to  any  carelessness  or  negligence  of  the 
appellee,  or  to  any  other  member  of  said  train  crew,  or  any  co- 
employee  of  appellee.  The  engine  in  question  struck  said  switch 
and  switch  point,  and  it,  together  with  said  train,  was,  by  reason 
of  the  carelessness  and  negligence  of  the  defendants,  and  each 
of  them,  in  leaving  the  switch  partially  open  as  hereinbefore  al- 
leged, then  and  there  thrown  from  the  track  and  derailed,  and 
appellee  was  then  and  thereby  caught  in  the  wreck  of  said  en- 
gine and  cars,  and  was  thereby  badly  cut,  bruised,  maimed, 
wounded,  and  scalded,  and  by  reason  of  said  injuries  his  left  leg 
had  to  be  amputated.  His  right  leg  was  badly  torn,  and  he  was 
burned  and  scalded  upon  his  sides  and  whole  body.  His  right 
leg  was  rendered  permanently  stiff,  and  he  has  suffered,  and  still 
suffers,  great  pain  of  body  and  anguish  of  mind,  and  is  perma- 
nently disabled  and  rendered  unable  to  work,  and  has  expended 
large  sums  of  money  for  doctors,  nurses,  and  medicine,  to  wit, 
the  sum  of  $500.  At  the  time  of  said  accident  appellee  had  only 
been  in  the  employ  of  the  Chicago  Junction  Railroad  Company 
three  days,  and  had  passed  over  the  road  only  once  before,  and 
was  unfamiliar  therewith.  Said  accident  occurred  without  any 
fault,  negligence,  or  carelessness  of  the  appellee,  but  occurred 
through  the  negligence  and  carelessness  of  the  defendants,  and 
each  of  them,  as  hereinbefore  set  forth,  without  any  carelessness, 
negligence,  or  fault  on  the  part  of  any  member  of  the  crew  of 
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which  appellee  belonged,  and  without  the  fault  or  negligence  of 
any  co-employee  of  appellee.  Neither  appellee  nor  any  member 
of  the  crew  to  which  he  belonged  had  any  notice,  knowledge,  or 
warning  of  the  fact  that  said  switch  had  been  left  open  and  un- 
locked, as  aforesaid  charged. 

Under  the  facts  alleged  in  the  complaint,  the  proximate  a* use 
of  the  accident  by  which  appellee  was  injured  is  attributed  to 
the  negligence  of  each  of  the  defendants  in  the  action  bek^w. 
The  negligence  in  question  apparently  is  not  charged  jointly 
against  the  defendants,  but  against  each  of  them,  hence,  under 
the  circumstances,  the  complaint  may  be  viewed  and  treated  as 
though  appellant  was  the  sole  defendant  in  the  action.  There- 
fore, if  it  can  be  said  that  under  the  facts  the  complaint  discloses 
a  cause  of  action  against  appellant,  then  it  has  no  grounds  for 
complaining  of  the  action  of  the  court  in  overruling  its  separate 
demurrer.  Holzman  v.  Hibben,  100  Ind.  338;  Rector  v.  Shirk, 
92  Ind.  31. 

Where  two  or  more  defendants  demur  to  a  complaint  for  in- 
sufficiency of  facts,  if  the  pleading  is  good  as  to  any  one  of  said 
defendants,  the  demurrer  should  be  overruled.  As  a  general 
rule,  where  a  defendant  separately  demurs,  as  did  appellant,  if 
the  complaint  is  sufficient  in  facts  as  to  him,  the  demurrer  is 
properly  overruled.  The  facts  averred  show  that  appellee,  when 
injured,  was  the  servant,  not  of  appellant,  but  was  in  the  employ 
of  the  Chicago  Junction  Railroad  Company.  The  two  railroad 
companies,  it  appears,  had  entered  into  a  traffic  arrangement  or 
agreement  with  each  other,  under  the  t^mis  of  which  each  com- 
pany had  the  right  and  permission  to  run  and  operate  its  trains 
and  cars,  and  to  do  switching,  over  the  tracks,  side  tracks,  and 
switches  of  the  other  company.  At  the  time  of  the  accident  in 
question  appellee  was  engaged  in  the  line  of  his  duty  as  a  brake- 
man,  along  with  other  employees  of  said  Chicago  Junction  Rail- 
road Company,  in  running  a  freight  train  for  said  company  over 
appellant's  railroad  tracks,  under  the  right  and  permission  given 
to  said  junction  company  by  the  traffic  arrangement  or  agreement 
in  controversy.  It  is  shown  that  each  of  the  defendants  negli- 
gently failed  to  keep  in  a  proper  condition  and  repair  a  switch  or 
side  track  denominated  as  "Trumbuirs  Switch,"  which  was  sit- 
uated on  appellant's  railroad  in  the  state  of  Illinois,  between  the 
points  of  McCook  and  Blue  Island,  "but,  on  the  contrary,  care- 
lessly and  negligently  permitted  said  switch  to  be  and  remain 
partially  open  and  unlocked,  so  that  said  tracks  and  those  leading 
thereto  were  not  in  a  proper  position,"  etc.  By  reason  of  this 
condition  of  the  switch  in  question,  the  train  of  cars  upon  which 
appellee  was  working  at  the  time  as  a  brakeman  was  derailed 
and  thrown  from  the  track,  whereby  he  was  severely  injured. 
It  is  alleged  that  this  accident  occurred  without  any  fault  or 
negligence  on  his  part,  and  without  the  fault  or  negligence  of  any 
of  his  co-employees,  but  occurred  through  the  negligence  of  each 
of  the  defendants.  Absence  of  any  knowledge  or  warning  on 
appellee's  part,  or  on  the  part  of  any  of  the  employees  compos- 
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ing  the  crew  to  which  he  belonged,  that  the  switch  in  question 
had  been  left  open  and  unlocked,  is  shown. 

Counsel  for  appellant  argue  that  under  the  facts  the  negligence 
charged  in  the  complaint  is  the  joint  negligence  of  both  com- 
panies ;  that,  in  the  absence  of  any  showing  in  the  complaint  to 
the  contrary  that  when  appellee  entered  the  employment  of  the 
Chicago  Junction  Railroad  Company  he  was  ignorant  of  the 
joint  use  of  both  companies  of  the  railroad  tracks  at  the  place 
where  the  accident  occurred,  then  it  will  be  presumed  that  he 
knew  of  such  use  when  he  entered  the  employment  of  the  Chi- 
cago Junction  Railroad  Company,  and  therefore  assumed  all  of 
the  risk  and  dangers  which  were  naturally  and  ordinarily  inci- 
dent thereto.  This,  they  say,  included  the  risk  and  danger  of 
his  co-employees,  who  neglected  to  perform  their  duties,  and  that 
under  the  averments  of  the  complaint  the  employees  of  appellant 
must  be  considered  as  the  co-employees  of  appellee.  It  is  as- 
serted that,  while  the  complaint  does  not  charge  what  particular 
person  in  the  service  of  appellant  left  the  switch  open,  it  must 
be  presumed  that  it  was  some  person  engaged  in  assisting  in 
the  operation  of  the  railroad,  whose  services  were  directed  to 
the  accomplishment  of  the  same  general  end  as  appellee,  and 
hence  it  is  argued  that  the  injury  of  which  he  complains  was  due 
to  the  negligence  of  a  fellow  servant,  and,  as  it  must  be  presumed 
that  the  common  law  is  in  force  in  the  state  of  Illinois,  therefore 
no  liability  is  shown  against  appellant  under  the  facts  alleged 
in  the  complaint.  Counsel  claim  that  from  the  facts  an  indis- 
putable inference  arises  to  the  effect  that  appellee's  injury  re- 
sulted from  the  neglect  of  some  one  of  his  co-employees  to 
properly  close  and  lock  the  switch.  It  is  finally  insisted  that  the 
complaint  charges  no  actionable  negligence  against  appellant. 

Counsel  for  the  latter  mistake  the  theory  of  the  complaint. 
The  pleading  does  not  charge  that  the  negligence  in  question 
was  due  to  an  act  committed  jointly  by  the  defendants,  but  the 
theorv  outlined  bv  the  facts  is  that  the  accident  was  the  result 
of  the  negligence  of  each  of  the  defendants.  The  question, 
however,  with  which  we  have  to  deal  is  the  sufficiency  of  the 
complaint.  It  is  immaterial  whether  the  pleading  alleges  a  joint, 
or  a  joint  and  several,  liability,  for  under  the  provisions  of  our 
Civil  Code  the  right  of  recovery  in  actions  founded  either  on 
tort  or  contract  is  to  be  regulated  in  this  respect  by  the  proof 
on  the  trial,  and  not  by  the  allegations  of  the  complaint.  Every 
complaint  in  this  respect,  where  there  are  two  or  more  defend- 
ants, is  to  be  treated  or  considered  as  both  joint  and  several.  If 
two  or  more  persons  are  sued,  and  under  the  proof  a  liability 
is  established  only  as  to  one,  the  plaintiff  will  be  entitled  to  a 
judgment  ar.  to  such  defendant.  Lower  v.  Franks,  115  Ind.  334, 
17  N.  E.  630 ;  Louisville,  etc.,  R.  Co,  v.  Treadwav,  143  Ind.  689, 
40  N.  E.  807,  41  N.  E.  794,  and  cases  there  cited;  Hassler  v. 
Hefele,  151  Ind.  391,  SO  N.  E.  361. 

Counsel's  contention  that  the  complaint  in  this  case  discloses 
that  the  railroad  companies  in  question  jointly  operated  the  two 
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railroads,  so  as  to  make  appellant*s  employees  fellow  servants 
of  appellee,  is  wholly  unfounded.  Under  the  facts  charged,  the 
servants  of  the  Chicago  Junction  Railroad  Company  cannot  be 
treated  or  considered  as  co-employees  of  appellant's  servants. 
Neither  can  those  of  appellant  be  said  to  be  the  fellow  servants 
or  co-employees  of  the  junction  company.  They  were  serving 
two  different  masters.  The  contention  of  appellant's  counsel 
that  there  was  a  joint  operation  or  running  of  the  train  in  ques- 
tion by  the  two  companies  is  not  supported  by  the  facts.  So 
far  as  they  disclose,  the  train  upon  which  appellee  was  at  work 
at  the  time  of  the  accident  was  run  independently  of  appellant 
over  the  latter's  road  by  the  Chicago  Junction  Railroad  Com- 
pany, under  the  right  acquired  by  it  through  the  traffic  agree- 
ment in  question.  What  the  precise  terms  of  this  agreement 
are,  are  not  disclosed  by  the  complaint,  hence  we  are  unable  to 
say  whether  there  is  anything  in  the  contract  in  question  which 
would  justify  the  contention  that  the  two  companies  were  en- 
gaged in  jointly  operating  the  train  upon  which  appellee  was 
at  work  at  the  time  he  received  his  injury.  In  no  manner  is 
appellant  shown  to  have  been  the  master  of  appellee  at  the  time 
of  the  accident.  He  was  not  performing  any  work  for  appellant 
at  the  time.  Under  his  employment  he  was  confined  alone  to 
serving  the  Chicago  Junction  Railroad  Company.  The  proposi- 
tion, therefore,  as  asserted  by  counsel  for  appellant,  that  if  the 
switch  in  question  was  left  open  and  unlocked  such  negligence 
must  be  attributed  to  some  one  in  the  employ  of  appellant,  and 
that  such  employee  would  be  a  fellow  servant  of  appellee  and 
thereby  a  recovery  in  this  action  is  precluded,  is  untenable  and 
without  support.  If,  as  the  facts  show,  appellee  was  in  the  em- 
ploy of  the  junction  company,  then  certainly  under  his  employ- 
ment he  cannot  be  said  to  have  assumed  the  risk  of  the  negligence 
of  appellant's  servants.  He  and  the  other  employees  of  the 
Chicago  Junction  Railroad  Company  who  were  engaged  at  the 
time  of  the  accident  in  running  the  freight  train  over  appellant's 
road  in  respect  to  such  service  may  be  considered  as  strangers 
lo  appellant  company.  They,  however,  were  not  trespassers  on 
its  premises  or  road,  but  were  at  work  thereon  for  the  junction 
company,  their  master,  by  direction  of  the  latter,  and  under  the 
express  right  or  permission  granted  to  it  by  appellant,  and  under 
the  circumstances  they  were  entitled  to  be  protected  by  ap- 
pellant, as  the  law  exacted.  Pittsburgh,  etc.,  R.  Co.  v.  Seivers, 
162  Ind.  234,  243,  67  N.  E.  680,  70  N.  E.  133 ;  Sullivan  v,  Tioga, 
etc.,  R.  Co.,  112  N.  Y.  643,  20  N.  E.  569.  8  Am.  St.  Rep.  793; 
Smith  r.  N.  Y.,  etc.,  R.  Co.,  19  N.  Y.  127,  75  Am.  Dec.  305 ; 
Illinois,  etc.,  R.  Co.  v,  Frelka,  110  111.  498;  Pennsylvania  Co.  v. 
Gallagher,  IS  Am.  &  Eng.  Ry.  Cas.  341 ;  Gross  v.  Pennsylvania 
Co.  (Sup.)  16  N.  Y.  Supp.  616;  Texas,  etc.,  R.  Co.  v.  Easton,  2 
Tex.  Civ.  App.  378,  21  S.  W.  575;  Patterson's  Railway  Ace. 
Law,  p.  222. 

We  have  in  the  complaint  a  statement  of  facts  going  to  show 
that  appellee  was  lawfully  on  the  premises  or  railroad  of  ap- 
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pellant  at  the  time  he  was  injured.  He  was  there,  not  as  appel- 
lant's servant,  nor  merely  at  its  sufferance,  but,  in  a  legal  sense, 
upon  the  invitation  given  through  the  contract  entered  into  be- 
tween the  two  railroad  companies.  Under  these  circumstances 
appellant  owed  him  a  legal  duty  to  exercise  reasonable  care  to 
keep  all  parts  of  its  road  used  by  his  employer,  under  the  con- 
tract in  question,  in  a  safe  condition,  so  as  to  provide  for  the  pro- 
tection of  the  servants  of  said  Chicago  Junction  Railroad 
Company  while  they  were  at  work  in  operating  the  train  of  the 
latter  over  appellant's  road.  See  Wabash,  etc.,  R.  Co.  v.  Locke, 
AdmV,  112  Ind.  404,  14  N.  E.  391,  2  Am.  St.  Rep.  193;  In- 
diana, etc.,  R.  Co.  V.  Barnhart.  115  Ind.  399,  16  N.  E.  121;  St. 
Louis,  etc.,  R.  Co.  v.  Ridge,  20  Ind.  App.  547,  49  N.  E.  828; 
Sawyer  v.  Rutland,  etc.,  R.  Co.,  27  Vt.  370 ;  Phillips  v,  Chicago, 
etc'R.  Co.,  64  Wis.  475,  25  N.  W.  544;  Turner  v.  Boston,  etc., 
R.  Co.,  158  Mass.  261,  33  N.  E.  520;  3  Elliott  on  Railroads,  §§ 
1248,  1249. 

Appellant  further  criticises  the  complaint  because  it  does  not 
specifically  charge  that  it  was  the  duty  of  appellant  to  keep  the 
switch  in  controversy  closed  and  locked.  It  was  not  necessary 
to  allege  that  a  certain  act  or  conduct  was,  under  the  law,  im- 
posed on  appellant,  for,  as  a  rule  its  legal  duty  in  the  matter  will 
be  implied  from  the  facts  stated  in  the  pleading.  It  is  elemen- 
tary that  a  legal  conclusion  is  not  required  to  be  alleged.  Crib- 
ben  V.  Callag'han,  156  111.  549,  41  N.  E.  178;  Railroad  Co.  v. 
Coit,  50  111.  App.  640. 

By  the  facts  averred,  both  the  legal  duty  which  appellant  un- 
der the  circumstances  owed  to  appellee,  and  a  violation  thereof, 
are  sufficiently  shown.  Absence  of  any  knowledge  or  notice  on 
his  part  of  the  danger  or  peril  to  which  the  negligence  of  ap- 
pellant is  shown  to  have  exposed  him  is  expressly  averred.  No 
facts  are  disclosed  going  to  establish  that  he  was  in  any  manner 
guilty  of  contributory  negligence.  In  fact,  the  absence  of  such 
negligence  is  expressly  averred  in  the  complaint.  Under  the 
general  allegations  thereof,  appellant^s  negligence  in  the  prem- 
ises is  fully  established,  together  with  the  fact  that  it  was  the 
proximate  cause  of  the  injury  of  which  appellee  complains.  We 
conclude  that  the  complaint  sufficiently  states  a  cause  of  action 
against  appellant,  and  therefore  its  separate  demurrer  was  prop- 
erly overruled. 

Appellant's  counsel,  in  discussing  the  alleged  error  of  the  trial 
court  in  denying  the  motion  for  a  new  trial,  advance,  among 
others,  the  following  reasons  why  the  judgment  should  be  re- 
versed: (1)  They  say  "the  evidence  wholly  fails  to  show  any 
negligence  on  the  part  of  appellant."  They  further  assert  that 
"while,  under  the  authorities  cited,  it  would  seem  that  the 
amended  complaint  states  a  cause  of  action,  still  the  evidence 
falls  far  short  of  sustaining  the  averments  of  the  complaint/* 
(2)  That  appellee  is,  under  the  evidence,  shown  to  be  guilty  of 
contributory  negligence.  (3)  The  court  erred  in  giving  and 
refusing  to  give  certain  instructions  to  the  jury.     (4)  That  the 
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engineer  in  the  service  of  the  Chicago  Junction  Railroad  Com- 
pany who  was  operating  the  engine  at  the  time  of  the  accident 
was  guilty  of  negligence.  (5)  The  evidence  shows  that  appellee 
was  on  appellant's  tracks  at  the  time  he  was  injured  as  a  mere 
licensee,  and  therefore  it  owed  him  no  duty  except  to  refrain 
from  purposely  injuring  him. 

By  the  general  verdict  the  jury,  impliedly  at  least,  find  all  of 
the  material  issuable  facts  in  the  case  in  favor  of  appellee,  and 
the  presumption  in  this  appeal,  until  the  contrary  is  shown,  is 
that  such  finding  was  a  correct  result.  In  order  to  overtlirow  the 
judgment  on  the  ground  of  insufficiency  of  evidence,  the  burden 
is  upon  appellant  to  establish  that  upon  the  consideration  of  all 
of  the  evidence  most  favorable  to  appellee,  with  all  of  the  legiti- 
mate and  reasonable  inferences  that  the  jury  might  deduce 
therefrom,  it  is  of  such  a  character  as  to  present  a  question  of 
law,  and  not  one  merely  of  fact.  This  rule  of  appellate  pro- 
cedure is  settled  by  repeated  decisions  of  this  court.  See  Lee  v. 
State,  156  Ind.  541,  60  N,  E.  299,  and  cases  cited;  Mead  v,  Burk, 
156  Ind.  577,  60  N.  E.  338;  Diamond  Block  Coal  Co.  v,  Cuth- 
bertson  (Ind.  Sup.)  73  N.  E.  818;  and  Davis  v,  Mercer  Lumber 
Co.  (Ind.  Sup.  at  this  term)  73  N.  E.  899. 

A  review  of  the  evidence  in  the  record  fully  discloses  that  it 
is  sufficient  to  establish  at  least  all  of  the  material  facts  con- 
stituting the  cause  of  action  as  set  forth  in  the  complaint.  Un- 
der such  circumstances  appellee  was  entitled  to  recover,  in  the 
absence  of  evidence  to  prove  that  he  was  guilty  of  contributory 
negligence. 

The  jurv,  in  answering  interrogatories  propounded  to  them, 
expressly  find  that  one  McAboy,  who  was  in  the  employ  of  ap- 
pellant at  the  time  of  the  accident,  was  the  person  who  left  the 
switch  in  controversy  partially  open.  McAboy,  it  appears  from 
the  evidence,  was  a  conductor,  at  and  prior  to  the  time  appellee 
was  injured,  upon  one  of  appellant's  freight  trains.  The  jury 
find  that  there  was  no  evidence  to  show  that  the  injuries  which 
appellee  received  were  the  result  of  the  negligence  of  any  per- 
son in  the  service  of  the  Chicago  Junction  Railroad  Company, 
and  that  there  was  no  evidence  to  disclose  that  the  employees  of 
the  latter  company  were  in  any  respect  negligent.  The  follow- 
ing may  be  said  to  be  a  summary  of  the  evidence  bearing  on 
the  question  of  appellant's  negligence  in  leaving  the  switch  in 
controversy  unlocked  and  partially  open.  The  accident  by  which 
appellee  was  injured  on  appellant's  road  occurred  on  October  5, 
1901,  at  about  half  past  1  o'clock  p.  m.  On  the  same  day,  at 
12:30  o'clock  p.  m.,  one  of  appellant's  freight  trains  in  charge 
of  its  conductor,  John  McAboy,  arrived  at  the  switch  in  con- 
troversy. The  switch  was  unlocked  and  opened  for  the  purp>ose 
of  switching  cars,  and  several  cars  were  switched  and  placed 
thereon.  McAboy,  the  conductor,  testified  on  the  trial  that  he 
unlocked  and  opened  the  switch,  but  in  this  statement  he  was 
contradicted  by  his  brakeman,  who  testified  that  he  opened  it. 
He   further  testified  that-  after   they   were  through   using  the 
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switch  he  closed  it  and  ran  his  train  towards  Blue  Island.  Be- 
tween 12 :30  and  1  o  clock  p.  m.  on  said  day,  some  boys,  Eugene 
and  William  Trudell,  it  appears,  were  walking  along  the  railroad, 
going  east.  When  they  arrived  at  the  switch  they  observed  that 
die  lock  thereof  was  hanging  down  at  the  end  of  the  chain,  and 
was  not  in  the  eye  where  it  properly  belonged.  These  boys 
passed  the  switch  without  touching  it.  Between  the  period  of 
time  which  elapsed  after  the  departure  from  the  switch  of  the 
train  in  charge  of  McAboy  and  the  arrival  at  the  switch  of  the 
train  upon  which  appellee  was  at  work,  several  men  were  en- 
gaged at  work  near  the  switch  in  hauling  and  unloading  gravel 
from  cars  on  the  side  tracks.  During  said  period  four  of  these 
men  were  within  100  feet  of  the  switch  stand,  and  they  saw  no 
one  in  the  vicinity  thereof  except  the  said  Trudell  boys.  As  the 
train  upon  which  appellee  was  riding  approached  the  switch, 
the  edge  of  the  switch  target  was  turned  towards  the  train. 
When  the  train  in  question  was  near  enough  to  observe  the 
switch  point  in  question,  appellee,  it  appears,  discovered  that  the 
switch  was  slightly  open  or  "cocked."  After  the  accident,  while 
he  was  lying  under  the  wreck,  he  observed  the  switch  lock  hang- 
ing down  by  the  chain  in  the  same  position  in  which  the  Trudell 
boys  saw  it  prior  to  the  wreck.  When  appellant's  section  fore- 
man arrii^ed  at  the  scene  of  the  accident,  he  found  the  switch 
point  turned  to  the  side,  the  switch  was  unlocked,  and  the  lock 
hanging  by  the  chain.  No  other  engine  or  train  had  passed  over 
the  tracks  at  the  point  where  the  switch  is  located  after  the  de- 
parture of  appellant's  train  and  before  the  occurrence  of  the 
accident,  and  no  one  touched  the  lock  after  the  wreck  until  the 
section  foreman  opened  it  and  locked  it  with  his  key.  About 
15  minutes  after  the  accident  occurred,  George  Trudell,  a  person 
living  in  the  vicinity,  arrived  at  the  scene  of  the  wreck,  and  he 
saw  the  switch  lock  hanging  down  on  the  chain.  One  of  the 
railroad  men  who  was  present  at  the  time  examined  the  lock, 
locked  and  unlocked  it  with  the  key,  and  found  it,  as  he  stated, 
in  good  working  order.  It  is  insisted  by  counsel  for  appellee 
that,  notwithstanding  the  testimony  of  the  conductor,  McAboy, 
who  testified,  as  a  witness  in  behalf  of  appellant,  that  he  closed 
the  switch  after  using  the  same,  the  reasonable  and  irresistible 
inference  is  that  he  locked  the  switch  lock  without  putting  it 
through  the  switch  lever,  and  that  the  facts  in  the  case  show  that 
he  was  mistaken  in  testifying  that  he  closed  and  locked  the 
switch.  While  the  burden  was  on  appellee  to  prove  that  appel- 
lant was  negligent,  as  charged  in  the  complaint,  and  that  its 
negligence  was  the  proximate  cause  of  the  injury  which  he  sus- 
tained, nevertheless  he  was  not  bound  to  establish  these  issues 
by  direct  evidence,  but  might  prove  them  by  circumstantial  evi- 
dence. If,  from  all  the  facts  and  circumstances  in  the  case,  the 
jury  might  have  reasonably  inferred  that  the  negligence  charged 
against  appellant  was  sustained,  the  judgment,  so  far  as  the 
question  of  appellant's  negligence  is  concerned,  must  be  upheld. 
Cincinnati,  etc.,  R.  Co.  v,  McMullen,  Adm'r,  117  Ind.  439,  20 
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N.  E.  287,  10  Am.  St.  Rep.  67.  In  cases  like  the  one  at  bar, 
where,  under  the  facts  and  circumstances,  there  is  room  for  two 
inferences  to  arise  in  regard  to  the  ultimate  fact  of  the  defend- 
ant's negligence,  the  jury  having  drawn  one  on  that  issue  in  favor 
of  the  plaintiff,  such  inference  will  be  accepted  by  this  court  as 
conclusive.  Illinois,  etc.,  R.  Co.  v.  Cheek,  152  Ind.  663,  53  N.  E. 
641,  and  cases  there  cited;  Stoy  v,  Louisville,  etc.,  R.  Co.,  160 
Ind.  144,  66  N.  E.  615.  The  case  at  bar,  under  the  facts 
and  circumstances,  clearly  falls  within  this  rule. 

The  evidence  discloses  that  at  the  time  appellee  was  injured 
he  was  in  the  employ  of  the  Chicago  Junction  Railroad  Com- 
pany, and  in  no  manner  was  he  serving  appellant.  The  train  of 
his  said  employer  on  which  he  was  at  work  at  the  time  of  the 
accident,  as  a  brakeman,  was  en  route  from  Franklin  Park,  in 
the  state  of  Illinois,  to  Hammond,  in  the  state  of  Indiana.  The 
switch  in  question  was  known  as  "Trumbuirs  Switch,'*  and  was 
situated  on  appellant's  railroad  between  Blue  Island  and  Mc- 
Cook,  in  the  state  of  Illinois.  The  train  in  question  consisted  of 
an  engpine  and  some  30  freight  cars,  and  was  running  at  the  rate 
of  about  20  miles  per  hour,  and  when  the  open  switch  was  dis- 
covered the  train  was  within  100  feet  of  the  intersection  of  the 
switch  with  the  main  track  of  the  railroad.  All  reasonable  ef- 
forts were  made  by  the  engineer  to  stop  the  train,  but,  by  reason 
of  the  short  distance  thereof  to  the  switch,  he  was  unable  to  pre- 
vent the  accident.  The  train  ran  into  the  open  switch,  and  was 
thereby  derailed  or  thrown  from  the  track,  and  several  of  the 
cars  were  piled  up,  and  appellee  was  thrown  under  a  portion  of 
the  wreck.  His  left  leg  and  foot  were  crushed  so  that  amputa- 
tion below  the  knee  was  necessary.  His  right  leg  was  bruised, 
and  he  was  badly  scalded,  and  he  is  shown  to  be  permanently- 
injured.  There  is  no  evidence  to  show  that  he  was  guilty  of 
contributory  negligence,  or  that  the  engineer  in  charge  of  the 
engine,  or  an>'  other  employee  of  the  Chicago  Junction  Railroad 
Company,  was  guilty  of  negligence  in  the  premises.  The  acci- 
dent in  question  is  shown  to  be  wholly  due  to  the  switch  which 
had  been  left  partially  open  and  unlocked. 

The  traffic  contract,  which  appears  to  have  been  introduced  in 
evidence  over  the  objections  of  appellant,  shows  that  the  Chi- 
cago Junction  Railroad  Company,  for  a  stipulated  rent,  was  to 
have  the  right  of  a  common  use  with  appellant  of  the  latter's 
railroad  tracks  and  switches  between  Blue  Island  and  McCook, 
in  the  state  of  Illinois.  Appellant^s  counsel  claim  that  this  con- 
tract, under  its  terms,  only  conferred  a  license  on  the  Chicago 
Junction  Railroad  Company  to  use  said  tracks.  An  examination 
of  the  document,  however,  discloses  that  thereunder  the  junction 
company  was  in  the  use  of  appellant's  tracks  as  its  lessee.  Be 
this  as  it  may,  however,  it  clearly  appears  that  by  the  provisions 
of  this  contract  said  company  and  its  servants  at  the  time  of  the 
accident  were  in  all  respects  lawfully  on  appellant's  railroad,  and 
what  we  have  said,  in  considering  the  demurrer  to  the  complaint. 
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in  regard  to  the  duty  which  appellant,  under  the  circumstances, 
owed  to  appellee,  need  not  be  repeated. 

Counsel  for  appellant  in  their  original  brief  treat  and  con- 
sider this  traffic  agreement  or  contract  as  being  properly  a  part 
of  the  evidence  in  this  appeal,  but  in  their  reply  brief  they  ap- 
parently change  their  opinion,  and  therein  insist  that  it  was 
withdrawn  from  the  consideration  of  the  jury  as  evidence  by  ap- 
pellee's counsel,  and  therefore  cannot  be  considered.  It  is  true 
that  in  the  original  bill  of  exceptions  containing  the  evidence, 
at  the  close  of  that  given  in  chief  by  appellee,  his  counsel  made 
the  following  statement  to  the  court :  "I  desire  now  to  withdraw 
all  evidence,  in  order  to  save  any  possible  question  of  technicality 
— the  copy  of  the  contract  between  the  two  defendant  com- 
panies, and  the  original  contract  which  was  introduced  in  evi- 
dence this  morning  as  against  the  terminal  company.  I  withdraw 
this  evidence.  The  Court:  Any  objection  on  the  other  side?" 
Mr.  Agnew,  who  represented,  not  the  appellant,  but  the  Chi- 
cago Junction  Railroad  Company,  responded,  "No;  it  is  not  in 
evidence  against  us."  As  to  whether  appellant,  through  its 
counsel,  objected  or  consented  to  the  proposed  withdrawal,  is 
not  disclosed.  Neither  does  it  appear  that  the  court  granted 
appellee  any  leave  to  withdraw  the  evidence,  or  that  it  in  any 
manner  directed  or  advised  the  jury  that  it  was  withdrawn,  and 
was  not  to  be  considered  by  them  in  arriving  at  a  verdict.  In 
fact,  it  may  be  said  that  there  is  nothing  to  show  that  the  court 
in  any  manner  gave  its  sanction  to  the  withdrawal  of  the  evi- 
dence in  question.  In  settling  the  original  bill  of  exceptions 
containing  the  evidence,  it  appears  that  the  contracts  which  are 
claimed  by  appellant  to  have  been  withdrawn  were  incorporated 
therein  as  a  part  of  the  evidence  given  in  the  cause.  This,  we 
must  presume,  was  done,  nothing  to  the  contrary  appearing,  for 
the  purpose  of  having  the  contracts  in  question  considered  on 
appeal  as  a  part  of  the  evidence  in  the  case.  The  usual  and  or- 
derly method  in  a  trial  court  of  withdrawing  evidence  by  a  party 
who  has  introduced  it  is  for  him  to  obtain  leave  from  the  court 
to  do  so,  and,  upon  leave  being  granted,  the  court  usually,  by 
some  instruction  or  direction  to  the  jurors,  informs  them  that 
the  evidence  is  withdrawn  from  their  consideration.  See  22 
Ency.  PI.  &  Prac.  1309  et  seq.  If  the  evidence  in  question  was 
withdrawn  without  any  objection  by  the  adverse  parties,  for 
what  reason  was  it  necessary  to  make  it  a  part  of  the  original 
bill  of  exceptions,  unless  for  the  purpose  of  having  it  considered 
as  evidence  in  this  appeal?  As  the  judge  ordered  it  to  be  made 
a  part  of  the  record  by  embracing  it  in  the  bill  of  exceptions, 
we  may  at  least  presume  from  his  action  that  he  regarded  it  as 
evidence  in  the  case  which  had  been  considered  by  the  jury  in 
arriving  at  their  verdict.  Under  the  circumstances,  we  are  con- 
strained to  hold  that  the  evidence  in  controversy  is  in  the  record 
and  properly  before  us  for  consideration. 

Appellant  complains  in  respect  to  certain  instructions  given 
and  refused.     It  has,  however,  neglected  to  set  forth  anv  of 
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these  in  its  brief,  either  in  substance  or  as  a  whole,  as  required 
by  rule  22  of  this  court  (55  X.  E.  v),  and  for  that  reason  alone 
we  need  not  review  or  consider  them.  Cleveland,  etc.,  R.  Co.  z\ 
Stewart,  161  Ind.  242,  248,  68  N.  E.  170. 

Notwithstanding  appellant's  neglect  to  comply  with  the  rule 
in  question,  we  have  examined  the  court's  charge,  and  when 
considered  as  a  whole,  as  it  must  be,  it  fully  and  properly  ad- 
vised the  jury  relative  to  the  law  applicable  to  the  case.  In  fact, 
it  may  be  said  to  be  as  favorable  to  appellant  as  it  could  ask. 
It  is  apparent  that  some  of  the  instructions  requested  by  appellant 
were  refused  for  the  reason  that  they  were  not  proper  state- 
ments of  the  law,  while  others  apparently  were  refused  for  the 
reason  that  they  were  covered  by  those  given  by  the  court  on  its 
own  motion.  It  appears  that  the  court  in  its  charge  informed 
the  jury  that  the  burden  of  proving  contributory  negligence 
against  appellee  rested  on  appellant.  This,  under  the  provisions 
of  section  359a,  Burns'  Ann.  St.  1901,  was  correct.  Appellant's 
counsel,  however,  contend  thac  this  statute  can  have  no  applica- 
tion to  cases  for  personal  injury  where  the  cause  of  action,  as 
in  the  case  at  bar,  arose  in  another  state.  The  statute  in  question 
pertains  merely  to  the  remedy,  and  controls  in  all  actions  like 
this  when  prosecuted  in  the  courts  of  this  state,  regardless  of  the 
fact  that  the  right  of  action  may  have  arisen  in  another  juris- 
diction. Appellee  could  enforce  his  right  of  action  against 
appellant  although  it  originated  under  the  laws  of  the  state  of 
Illinois  in  any  of  the  courts  of  Indiana  which  had  jurisdiction 
of  the  subject-matter  and  acquired  jurisdiction  over  appellant, 
but  nevertheless  both  he  and  appellant  would  be  bound  and 
required  to  comply  with  the  course  of  procedure  prescribed  by 
the  laws  of  this  state.  Burns,  Adm'r,  v.  Grand  Rapids,  etc., 
R..  113  Ind.  169,  15  N.  E.  230.  and  authorities  there  cited: 
Smith  V.  Wabash,  etc.,  R.  Co.,  141  Ind.  92,  40  N.  E.  270.  Mat- 
ters relating  to  the  procedure  in  a  case  enforcing  a  right  of 
action,  such  as  admissibility  or  nonadmissibility  of  evidence, 
or  as  upon  whom  the  burden  of  proof  shall  rest  in  establishing 
certain  issues,  etc.,  are  to  be  governed  by  the  lex  fori,  and 
not  by  the  lex  loci.     See  the  authorities  herein  cited. 

Other  questions  are  discussed  by  appellant's  counsel,  and  we 
have  given  the  same  consideration,  but  do  not  find  it  necessary 
to  refer  to  them  in  detail. 

Upon  a  full  examination  of  the  case,  we  discover  no  reversible 
error,  and  the  judgment  is  therefore  affirmed. 

GiLLKTT,  J.,  did  not  participate. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit,  December  29,  1904.) 

[133  Fed.  Rep.   866.] 

Master  and  Servant — Railroads — Engine  Hostlers — Injuries — Peti- 
tion-— Where  a  petition  for  injuries  to  an  engine  hostler  alleged  that 
plaintiff,  being  ordered  to  take  a  particular  engine  to  a  coal  chute  by 
the  boss  hostler,  communicated  his  instructions  to  a  fellow  hostler 
then  on  the  engine,  and  himself  went  ahead  of  the  engine  to  flag  and 
switch  it,  "as  it  was  his  duty  to  do,"  and  while  so  engaged  his  foot 
was  caught  in  a  loosely  covered  trench,  so  that  he  fell  toward  the 
track,  and  was  struck  by  the  engine  and  injured;  that  he  did  not 
know  of  the  existence  of  the  trench,  and  could  riot  have  seen  the  same 
by  the  exercise  of  ordinary  care;  and  that  defendant  was  guilty  of 
negligence  in  not  causing  the  trench  to  be  carefully  covered  or 
guarded,  and  in  not  warning  plaintiff  of  its  existence,  etc. — it  was  not 
demurrable  for  want  of  facts. 

Same — Federal  Courts — ^Jurisdiction. — Where  a  petition  in  an  action 
in  the  federal  court  sitting  in  Ohio  for  injuries  to  a  servant  alleged 
that  plaintiff  was  a  citizen  of  Ohio,  and  that  defendant  was  a  citizen 
of  Maryland,  it  alleged  facts  sufficient  to  sustain  the  jurisdiction  of  the 
federal  court,  without  an  allegation  that  either  party  resided  in  the 
district  where  the  suit  was  brought. 

Same — Venue — Waiver. — The  statute  prescribing  the  place  where 
actions  in  the  federal  courts  may  be  brought,  having  reference  to  the 
residence  of  the  parties,  accords  a  privilege  only,  which  is  waived  by 
defendant  uniting  a  plea  to  the  merits  with  a  plea  claiming  his  priv^ 
ilege  to  be  sued  in  another  district. 

Same — Engine  Hostler — Watchman — Exchange  of  Duties.* — Where 
plaintiff,  an  engine  hostler,  who,  by  the  rules  of  the  railroad  company, 
was  required  to  ride  on  the  engines,  exchanged  duties  with  a  watch- 
man whom  he  found  in  possession  of  an  engine  he  had  been  ordered 
to  shift,  and  permitted  the  watchman  to  run  the  engine  while  plaintiff 
ran  ahead  to  flag  and  switch  it,  and,  in  so  doing,  he  was  injured  by 
falling  into  an  insufficiently  covered  steam  box,  the  existence  of  which, 
though  well  known  to  workmen  in  the  yards,  was  unknown  to  plain- 
tiff, he  was  not  entitled  to  recover. 

Same — Custom — Evidence. — In  an  action  for  injuries  to  an  engine 
hostler  while  performing  the  duties  of  a  watchman  with  whom  he  had 
exchanged  work,  evidence  held  insufficient  to  sustain  a  finding  that 
there  was  a  custom  in  the  railroad  yard  where  plaintiff  worked  for 
engine  hostlers  to  perform  the  duties  of  the  watchman  under  similar 
circumstances. 

Same — Instructions. — Where  plaintiff,  an  engine  hostler,  was  in- 
jured while  performing  the  duties  of  a  watchman,  an  instruction  that 
if  plaintiff  was  not  in  the  performance  of  duty,  if  he  was  not  entirely 
outside  of  his  duty,  so  as  to  occupy  practically  the  position  of  a 
stranger,  a  trespasser,  then  he  could  not  claim  the  benefit  of  the 
requirement  that  the  railroad  exercise  reasonable  care  to  make  the 
place  safe,  etc.,  was  erroneous. 

♦As  to  contributory  negligence  and  assumption  of  risk  where  em- 
ployees fail  to  comply  with  the  master's  rules  and  regulations,  see 
Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  10  R.  R.  R.  240,  33  Am. 
&  Eng.  R.  Cas.,  N.  S.,  240. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

17— R  R  R— 48 
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P.  A,  Durban,  for  plaintiff  in  error. 
Ulric  Sloane,  for  defendant  in  error. 

Before  Lurton,  Severens,  and  Richards,  Circuit  Judges. 

Severens,  Circuit  Judge.     The  plaintiflF,  who  is  the  defendant 
in  error  here,  brought  suit  in  the  circuit  court  to  recover  damages 
resulting  to  him  in  consequence  of  the  alleged  negligence  of  the 
railroad  company  while  he  was  in  its  employment  as  a  hostler 
in  its  yards  at  Newark,  Ohio.     A  hostler,  in  railway  parlance, 
is  one  employed  in  taking  the  locomotives  as  they  come  into 
the  yard,  and  are  left  by  the  engineer  who  has  been  in  charge, 
to  the  roundhouse,  or  other  place  of  shelter,  security,  or  repairs, 
or  for  supplies,  and  bringing  them  out  again,  as  occasion  re- 
quires, to  the  place  where  the  engineer  assumes  charge  for  the 
purpose  of  making  his  trip.     He  is  also  more  or  less  emploj'ed 
in  conducting  the  engine  about  the  yard  for  the  purpose  of 
shifting  cars  in  making  up  trains  and  in  distributing  them.     In 
respect   to   the   citizenship   and   residence   of   the   parties,   the 
allegation  is  that  "the  plaintiff,  Frank  C.  Doty,  is  a  citizen  of 
the  state  of  Ohio,  and  the  defendant,  the  Baltimore  &  Ohio 
Railroad  Company,   is  a  corporation  duly  organized,  incorpo- 
rated, and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Maryland,  and  is  a  citizen  of  the  state  .of  Maryland." 
In  his  petition  the  plaintiflF  states  that  on  April  22,  1902,  while 
he  was  thus  employed  as  a  hostler  in  that  yard,  and  under 
the  direction  of  a  boss  hostler,   whose  orders  he  was  bound 
to  obey,  he  was  ordered  and  directed  by  the  said  boss  hostler 
to  cause  a  certain  locomotive  engine  then  standing  on  the  north 
side  of  a  coal  chute  to  be  brought  to  the  south  side  of  said 
chute  and  set  for  coaling;  that  he  went  to  the  engine  and  com- 
municated his  instructions  to  a  fellow  hostler  then  on  the  engine, 
and  himself  went  ahead   of   said   engine   for  the   purpose  of 
flagging  it,  if  necessary,  at  a  switch  over  which  the  engine  would 
have  to  pass,  and  of  throwing  the  switch  for  the  engine,  "as 
it  was  his  duty  to  do**;  that  while  he  was  thus  proceeding  on 
the  north  side  of  the  track,  and  before  he  got  to  the  switch,  his 
foot  was  caught  in  a  hole  or  trench  loosely  covered  with  round 
sticks,  so  that  he   fell  toward  the  track,  and   was  struck  by 
the  engine  and  seriously  injured ;  that  he  did  not  know  of  the 
existence  of  said  hole  or  trench,  and  could  not  by  ordinary 
care  have  seen  the  same.     And  he  charges  that  "the  defendant 
was  guilty  of  negligence,  which  proximately  caused  his  injury 
as  aforesaid,  in  not  causing  said  hole  or  trench  to  be  securely 
covered  or  in  some  way  guarded,  and  in  not  warning  him  of  its 
existence,  location,  and  dangerous  condition  at  and  before  the 
time  of  his  said  accident."    The  defendant  appeared  and  de- 
murred to  th^  petition  upon  these  grounds: 

"(1)  Said  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  the  said  plaintiff  and  against  the 
defendant  herein.     (2)   The  said  petition  does  not  show  that 
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this  court  has  jurisdiction  over  the  parties  herein,  or  the  cause 
of  action  set  forth  in  said  petition." 

The  demurrer  was  overruled,  and  the  defendant  excepted. 
In  pursuance  of  leave,  the.  defendant  answered,  setting  up  as 
pounds  of  defense  that  the  plaintiff  at  the  time  of  the  injury 
was  under  a  duty,  as  well  as  specific  instructions,  to  ride  upon 
the  engine,  and  not  to  be  walking  in  front  of  it,  and  that  he 
was  violating  this  duty,  as  well  as  his  specific  instructions,  in 
being  at  the  place  where  the  accident  occurred.  At  the  trial 
it  was  proven  that  the  defendant  employed  the  plaintiff  as  a 
hostler  some  three  months  before  the  accident,  and  that  he  had 
continued  under  that  employment  to  serve  in  the  yard  at  Newark 
to  that  time;  that  about  9  o'clock  in  the  evening,  and  shortly 
before  the  accident  occurred,  the  plaintiff  was  directed  by 
Mollinix,  an  assistant  to  the  foreman  or  boss  hostler,  to  take 
this  engine,  then  standing  on  the  north  side  of  the  coal  chute, 
around  to  the  south  side.  To  do  this,  it  was  necessary  to 
take  the  engine  some  distance  eastward  over  the  track  on  which 
it  stood  to  a  switch,  where  it  would  be  transferred  to  the  track 
running  to  the  south  side  of  the  chute.  On  coming  to  the  engine, 
the  plaintiff  found  on  or  near  it  an  engine  watchman,  named 
Guensler,  to  whom  he  communicated  the  directions  he  had  re- 
ceived from  Mollinix  about  taking  the  engine  around  to  the 
south  side  of  the  chute.  Thereupon  the  two  proceeded  on  the 
engine  eastward,  the  watchman  handling  the  engine.  As  they 
approached  the  switch,  the  plaintiff  got  down  from  the  engine, 
and,  with  a  lantern  in  his  hand,  walked  along  the  north  side  of 
the  track,  in  advance  of  the  engine,  until  he  came  to  a  sunken 
box  running  parallel  with  the  track,  and  three  or  four  feet 
distant  therefrom,  a  few  feet  deep,  six  or  eight  feet  long,  and  two 
or  three  feet  wide,  planked  up  at  the  ends  and  sides;  its  top 
being  a  few  inches  above  the  surface  of  the  ground,  and  cov- 
ered over  with  plank  or  boards.  The  pit  thus  constructed  was 
used  as  a  receptacle  for  spent  steam  and  water  coming  from  a 
shop  not  far  off.  The  plaintiff  went  over  this  box,  and,  either 
from  a  displacement  of  the  plank  or  boards  of  the  cover,  or  their 
weakness  from  decay  or  other  cause,  his  foot  went  down 
through  it,  and  his  body  was  so  turned  that  the  advancing  engine 
struck  him  in  the  back  and  side,  and  inflicted  the  injury  for 
which  he  sues.  It  further  appeared  that  the  proper  duties  of  an 
engine  watchman,  when  not  affected  by  any  custom  or  usage, 
w^ere  to  provide  the  engines  with  water  and  fuel,  get  up  steam, 
and  have  them  ready  for  starting,  and  further  to  do  the  yard 
switching  necessary  for  them  to  be  moved  to  their  destination 
into  the  charge  of  the  engineer,  or  about  the  yard  for  local 
purposes.  In  regard  to  all  these  things  there  was  no  substantial 
controversy.  But  the  following  questions  were  in  dispute — 
that  is  to  say,  whether  the  defendant  was  guilty  of  negligence 
in  not  maintaining  the  covering  of  the  box  above  mentioned  in 
a  safe  condition ;  whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  failing  to  know  of  the  existence  of  the  box  or  its 
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condition,  or  seeing  it  before  walking  over  it ;  and  whether  there 
was  such  a  prevailing  custom  in  that  yard  for  a  hostler  and 
an  engine  watchman  to  perform  each  the  duties  of  the  other  as 
would  justify  the  plaintiff  in  leaving  the  conduct  of  the  engine 
in  the  hands  of  the  watchman,  and  himself  performing  the  du- 
ties of  switchman. 

With  respect  to  the  questions  raised  by  the  demurrer  there 
is  no  serious  difficulty.  The  first  ground  is,  generally,  that  the 
petition  does  not  stat6  a  cause  of  action,  and  the  objection  is 
not  leveled  at  any  specific  defect  in  the  mode  of  stating  the 
substantial  facts.  Referring  to  the  allegations  of  the  petition 
above  set  forth,  we  see  no  reason  for  doubting  that  they  embody 
substantive  facts  which  are  prima  facie  sufficient  to  constitute 
a  cause  of  action.  It  is  not  necessary  that  the  plaintiff,  in  his 
petition,  should  negative  defenses  which  the  other  party  may 
advance,  or  should  exclude  his  case  from  possible  exceptions. 
In  regard  to  the  jurisdiction,  it  is  urged  that  the  petition  fails 
to  state  that  the  plaintiff  is  a  resident,  and  more  especially  that 
it  fails  to  state  that  the  defendant  is  a  resident,  of  the  district  in 
which  the  suit  is  brought.  But  the  petition  does  state  that  the 
plaintiff  is  a  citizen  of  Ohio,  and  that  the  defendant  is  a  citizen 
of  Maryland.  That  is  enough  to  found  the  jurisdiction.  The 
provision  of  law  which  prescribes  the  place  where  the  action 
may  be  brought,  having  reference  to  the  residence  of  parties, 
concerns  only  matters  of  convenience  and  privilege,  which  a 
party  may  waive,  and  which  he  does  waive  when,  as  here,  he  ap- 
pears and  unites  a  demurrer  to  the  merits  with  a  plea  claiming 
his  privilege.  St.  Louis  &  S.  F.  R.  Co.  v.  McBride,  141  U.  S. 
127,  11  Sup.  Ct.  982,  35  L.  Ed.  659. 

Coming  then  to  the  trial  of  the  issues  of  fact,  the  record  shows 
that,  at  the  close  of  the  testimony,  counsel  for  the  defendant 
moved  the  court  for  an  instruction  to  the  jury  to  return  a  verdict 
for  that  party.  This  the  court  declined  to  do,  assigning  reasons 
presently  to  be  stated.  The  defendant  excepted  to  the  refusal, 
and  thereupon  presented  several  requests  for  instructions,  which 
were  refused,  and  which  are  also  the  subjects  of  assignments 
of  error.  The  assignment  of  error  in  refusing  the  defendant's 
request  for  peremptory  instructions  is  maintained  in  argument 
upon  several  grounds — first,  that  it  was  not  shown  that  any 
defect  existed  in  the  box  before  the  accident ;  second,  that,  if  any 
defect  did  exist,  no  prior  knowledge  or  opportunity  of  knowledge 
by  the  exercise  of  ordinary  care  on  the  part  of  defendant  was 
shown;  third,  that  the  plaintiff  had  equal  means  of  knowledge 
with  the  defendant,  and  that  his  own  evidence  shows  that  he 
did  not  use  his  opportunity  of  knowledge;  and,  fourth,  that  if 
the  defendant  was  negligent  in  not  maintaining  the  box  in  safe 
condition,  and  the  plaintiff  was  injured  in  consequence,  he  was 
performing  duties  not  required  or  expected  of  him,  and  was 
violating  his  general  and  specific  instructions.  In  respect  of 
the  first  and  third  of  these  grounds,  without  further  detail  of  the 
evidence,  we  are  of  opinion  that  they  presented  questions  for 
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the  jury.  With  respect  to  the  second,  we  have  grave  doubt, 
for  the  evidence  did  not  clearly  show  for  how  lonj^^  a  period 
before  the  accident  the  defect  in  the  box  had  existed,  and  the 
burden  was  on  the  plaintiff  to  prove  that  it  had  existed  so  long 
that  the  railroad  company  ought  to  have  had  knowledge  of  it. 
In  Southern  Ry.  Co.  v.  Rhodes,  86  Fed.  422,  30  C.  C.  A.  157, 
this  court  reversed  the  judgment  of  the  lower  court  for  the 
reason  that  although  there  was  some  proof  of  negligence  in 
certain  persons,  which  imposed  a  duty  on  the  company  to 
correct  it,  yet  there  was  no  substantial  evidence  that  the  negli- 
gent practice  had  existed  for  any  length  of  time.  But  having 
regard  to  the  fourth,  we  cannot  avoid  the  conclusion  that  the 
instruction  should  have  been  granted.  It  was  shown,  and,  in- 
deed, was  alleged  in  the  petition,  that  the  defendant  employed 
the  plaintiff  as  a  hostler.  He  was  not  employed  to  do  the 
work  of  an  engine  watchman,  which  belonged  to  another  class 
of  employees.  It  is  a  matter  of  common  knowledge  that  the 
operation  of  railroads  is  a  complex  and  dangerous  business. 
For  this  reason,  as  has  been  often  observed,  a  system  of  rules 
and  regulations  is  indispensable  to  its  proper  and  safe  conduct — 
indispensable  alike  to  successful  management  and  the  safety  of 
employees.  The  duty  which  is  thereby  devolved  upon  the 
employer  is  recognized  and  affirmed  by  former  decisions  of  this 
court.  Railroad  Co.  v.  Camp,  65  Fed.  952,  13  C.  C.  A.  233,  per 
Taft.  J.;  Lake  Erie  &  W:  R.  Co.  v.  Craig,  80  Fed.  488,  495, 
25  C.  C.  A.  585,  where  Judge  Clark  refers  to  other  authorities. 
And  it  has  been  held  that  a  railroad  company  which  fails  to 
provide  proper  and  reasonably  adequate  regulations  is  guilty 
of  actionable  negligence.  In  20  Am.  &  Eng.  Encycl.  of  Law, 
101   (2d  Ed.),  it  is  said: 

"It  is  the  duty  of  persons  or  corporations  having  many  men 
in  their  employ,  and  carrying  on  a  dangerous  and  complicated 
business,  to  make  rules  which,  if  observed,  will  afford  reasonable 
protection  to  the  employees  against  the  dangers  incident  to  the 
performance  of  their  respective  duties.  Failure  to  do  so  is 
negligence,  and  for  injuries  to  an  employee  i:esulting  from  such 
failure  of  duty  the  master  is  liable." 

And  numerous  authorities,  English  and  American,  are  cited 
in  support  of  the  statement. 

It  is  a  necessary  counterpart  of  this  requirement  that  the 
company's  employees  shall  observe  and  conform  to  such  regula- 
tions. The  obligations  are  mutual.  And  if  the  employee  will 
not  conform  to  them  to  the  extent  that  he  reasonably  can,  and 
suffers  an  injury  not  wantonly  inflicted,  he  forfeits  his  claim  to 
protection  from  his  employer,  and  must  himself  bear  the  conse- 
quences. It  is  equally  necessary  in  such  business  that  the 
several  duties  of  the  service  shall  be  distributc^d  and  assigned 
to  different  classes  of  employees  according  to  their  qualifica- 
tions. Otherwise  confusion  in  operation  and  danger  from  lack 
of  special  qualification  for  the  particular  service  must  ensue. 
In  short,  all  those  reasons  w^bich  support  the  expediency  and 
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necessity  of  the  requirement  of  rules  and  regulations  apply 
with  full  force  to  the  specification  of  duties,  and  the  classifica- 
tion of  employees  who  are  to  perform  them.  The  wages  paid 
vary  according  to  the  nature  of  the  employment,  whether  of 
special  skill  and  ability,  or  sometimes  of  special  danger.  The 
duty  of  the  employer  to  provide  a  safe  place  for  the  workman 
is  affected  by  the  skill  and  experience  in  that  line  of  work  of 
those  whom  the  employer  associates  with  him.  The  obligation 
of  the  employer  to  provide  a  safe  place  for  his  employees  is  one 
which  springs  out  of  the  contract  of  employment,  and  is  per- 
sonal to  each.  It  derives  its  character  and  limitations  from  the 
principal  contract,  and  the  relations  of  the  parties  thereby  as- 
sumed. The  obligation  to  those  of  each  class  of  employees  is 
different  from  that  to  another,  and  often  it  is  different  toward 
the  several  persons  in  the  same  class.  Moreover,  the  employer 
is  entitled  to  have  his  work  done  by  those  to  whom  it  is  as- 
signed. From  their  familiarity  with  it  and  the  conditions  in 
which  it  is  performed,  they  would  be  more  likely  to  know  and 
guard  against  defects  and  dangers  which  are  presented  to  them ; 
and  the  employee  is  better  qualified  to  do  the  work  with  safety 
to  himself  than  one  in  another  class  would  be.  The  case  before 
us  presents  an  apt  illustration.  The  plaintiff  testified  that  he 
did  not  know  of  the  existence  of  the  box  until  the  moment  of 
the  accident.  A  switchman  working  in  the  yard  could  hardly 
have  failed  to  have  known  it.  All  these  considerations  make  it 
the  duty  of  the  employee  to  confine  himself  to  the  scope  of  his 
employment,  unless  there  arise  some  emergency  not  contem- 
plated. And  hence  the  rule  of  law  is  that  if  the  employee, 
without  necessity,  undertakes  duties  to  which  he  is  not  assigned, 
and  are  without  the  scope  of  his  employment,  he  does  so  at  his 
own  risk,  and  has  not  that  protection  from  the  negligence  of 
the  employer  which  one  would  have  who  is  assigned  to  the 
discharge  of  that  duty.  The  rule  is  correctly  stated  in  20  Am. 
&  Eng.  Encycl.  of  Law  131,  under  the  title  "Master  and  Serv- 
ant," as  follows : 

"When  a  servant  voluntarily,  and  without  the  order  of  the 
master  or  vice  principal,  attempts  the  performance  of  hazardous 
work  outside  the  scope  of  his  employment,  he  cannot  recover 
for  injuries  sustained  while  so  doing." 

And  numerous  decisions  are  cited  in  support  of  the  doctrine. 

How  the  case  would  stand  if  the  employee  does' an  act  under 
the  positive  command  of  his  immediate  superior  is  a  different 
question,  which  we  are  not  required  to  decide. 

Applying  these  principles  to  the  case  at  bar,  Doty,  who  was 
employed  to  perform  the  duties  of  a  hostler,  and  being  under 
no  necessity  to  perform  the  duties  of  an  engine  watchman,  was 
not  in  his  proper  place  when  he  received  his  injury,  and  would 
have  no  remedy  against  his  employer  for  the  alleged  negligence 
of  the  latter  in  failing  to  maintain  the  box  in  proper  condition. 
There  was  no  necessity  for  his  leaving  his  proper  place,  on  the 
engine,  and  performing  the  duty  of  the  watchman;  and,  if  he 
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had  remained  where  his  own  duty  required,  he  would  have 
suffered  no  injury,  and  perhaps  the  watchman,  from  his  presum- 
ably better  knowledge  of  the  situation,  might  have  avoided  an 
accident  to  himself. 

But  it  is  said  that  there  was  a  custom  in  this  yard  for  the 
hostler  to  perform  the  duties  of  the  watchman,  and  that  he  was 
therefore  entitled  to  the  protection  that  one  in  that  service  should 
have.  And  it  is  no  doubt  the  settled  law  that  if  such  a  custom 
had  been  established  by  the  habitual  practice  of  the  employees, 
known  and  assented  to  by  the  employer,  so  that  the  scheme  of 
the  employment  had  been  displaced  and  abandoned,  the  rule 
contended  for  would  apply.  But  the  consequences  of  the  sub- 
stitution of  such  a  custom,  adopted  without  right  by  the  em- 
ployees in  place  of  the  order  established  by  the  regulations  of  the 
employer,  make  it  necessary  to  prove  that  the  practice  was  ha- 
bitual, and  not  occasional,  and  was  known,  or  ought  to  have 
been  known,  by  the  employer,  and  was  assented  to  by  him.  A 
custom  or  usage  is  the  result  of  a  long-continued  and  substan- 
tially uniform  practice.  The  evidence  contained  in  this  bill  of 
exceptions  does,  indeed,  tend  to  prove  that  sometimes,  during  a 
short  period  of  time  before  this  accident  (for  how  long  does 
not  appear),  when  two  hostlers  were  riding  on  an  engine,  and 
no  watchman  was  with  them,  one  of  the  hostlers  would  get  off 
and  flag  the  engine  and  throw  the  switch ;  and  there  was  evi- 
dence that  occasionally,  when  a  hostler  and  a  watchman  were 
riding  together,  the  hostler  allowed  the  watchman  to  handle  the 
engine,  and  himself  went  forward  and  did  the  flagging  and 
switching,  and  that  at  one  time  the  assistant  boss  hostler  stated 
to  the  plaintiff  that  Guensler,  the  watchman,  had  authority  to 
run  engines.  But  there  was  no  evidence  that  this  practice,  if 
we  call  it  such,  was  uniform  or  habitual,  or  was  known  to  the 
company,  or  any  superior  officer  thereof,  unless  it  is  to  be  im- 
puted from  the  fact  of  these  occurrences.  Nor  is  it  shown  that 
the  company  assented,  unless  such  assent  could  fairly  be  pre- 
sumed from  the  fact  that  no  objection  to  such  a  practice  was 
expressed.  No  authority  to  the  assistant  boss  hostler  to  make 
such  a  statement  as  the  plaintiff  imputes  to  him  is  shown.  It 
was  the  expression  of  his  own  opinion,  and  the  plaintiff  had  no 
right  to  rely  upon  it.  His  contract  was  with  his  employer,  and 
it  could  not  be  frittered  away  by  the  statement  of  another  em- 
ployee engaged  in  the  common  service.  In  Atchison,  T.  &  S. 
F.  R.  Co.  V,  Reesman,  60  Fed.  370,  9  C.  C.  A.  20,  23  L.  R.  A. 
768.  it  was  held  that  a  brakeman  could  not  justify  himself  for 
disregarding  a  rule  requiring  him  to  be  on  the  top  of  the  car, 
in  a  case  where  he  had  been  standing  on  the  platform  with  the 
knowledge  and  assent  of  the  conductor  when  he  received  the 
injury.  Said  Mr.  Justice  Brewer,  who  delivered  the  opinion 
of  the  court: 

"The  duty  of  obedience  to  the  rules  of  the  employer  is  one 
resting  alike  upon  all  employees ;  and.  when  an  employee  claims 
to   recover   from   his   employer   for   injuries   resulting  through 
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the  latter's  negligence,  he  cannot  escape  the  consequences  of  his 
own  act  contributing  to  such  injury — ^an  act  done  in  known 
violation  of  the  rules  of  such  employer — on  the  ground  that  his 
immediate  superintendent  knew  and  assented  to  such  act  of 
violation." 

And  in  summing  up  the  conclusion  of  his  discussion,  he  added : 

"It  is  unnecessary  to  pursue  this  matter  further.  It  may  be 
laid  down  as  a  general  rule  that  the  mere  knowledge  and  assent 
of  his  immediate  superior  to  a  violation  by  an  employee  of  a 
known  rule  of  the  company — the  employer — will  not,  as  a  matter 
of  law,  relieve  such  employee  from  the  consequences  of  such 
violation." 

The  assistant  boss  hostler  denies  having  ever  made  the  state- 
ment which  the  plaintiff  testifies  to,  but  that  only  raised  a  ques- 
tion for  the  jury,  as  to  whether  he  did  or  not.  If,  upon  the 
evidence  shown  by  this  record,  a  jury  should  find  that  there 
was  a  custom  in  the  yard  which  would  justify  him  in  going 
outside  the  scope  of  his  employment  upon  the  occasion  in  ques- 
tion, we  think  it  would  be  the  duty  of  the  court  to  set  aside  a 
verdict  resting  upon  such  finding.  In  such  circumstances,  the 
duty  of  the  court  to  take  the  question  from  the  jury  is  clear. 
And  in  this  case  there  was  no  other  basis  for  the  verdict  which 
the  jury  renderd  than  the  finding  of  a  custom  which  justified  the 
plaintiff  in  thus  going  outside  the  duties  of  his  employment. 

In  denying  the  request  of  the  defendant  for  peremptory  in- 
structions, the  learned  trial  judge  said: 

"In  this  case,  however,  it  cannot  be  said  that  the  disregard  of 
the  rule,  if  you  speak  of  it  as  a  rule,  was  the  direct  cause  of 
the  injury.  Whether  he  was  off  the  engine — whether  prop- 
erly so  or  not — the  question  is  still  left  open  as  to  whether  the 
company  was  guilty  of  negligence  in  leaving  this  box  in  such 
a  condition  as  that  any  one  in  the  yard  might  be  injured  in 
passing  by." 

Subsequently  defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows: 

"The  evidence  in  this  case  fairly  shows  that,  at  the  time 
of  the  injury  complained  of,  the  plaintiff,  contrary  to  instruc- 
tions received  from  his  superior,  had  exchanged  places  and  du- 
ties with  an  engine  watcher — was  engaged  in  performing  the  du- 
ties of  the  watcher^  while  the  watcher  was  in  the  plaintiff's 
place  performing  the  duties  which  plaintiff  should  have  per- 
formed— and  for  this  reason  the  plaintiff  is  not  entitled  to  re- 
cover, and  your  verdict  must  be  for  the  defendant." 

This  request  was  refused,  and  the  substance  was  not  given 
in  the  court's  instructions  in  such  manner  as  to  give  the  de- 
fendant the  benefit  of  it.  For  the  reasons  we  have  given,  we 
think  the  instruction  should  have  been  given,  but,  as  it  amounts 
to  the  same  thing  as  the  request  to  direct  the  verdict,  there 
is  no  occasion  for  discussing  it  further.  It  seems  that  the  court, 
in  refusing  the  motion  to  direct  the  verdict,  was  of  opinion  that 
it  was  immaterial  whether  the  plaintiff  was  acting  within  the 
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line  of  his  duties  when  he  was  hurt,  or  not,  and  that  the  question 
still  remained  open  "as  to  whether  the  company  was  guilty  of 
negligence  in  leaving  this  box  in  such  a  condition  as  that  any 
one  in  the  yard  might  be  injured  in  passing  by."  But  that 
question  did  not  remain  open  if  the  plaintiff  was  improperly  off 
the  engine.  It  necessarily  followed  that,  if  he  was  not  dis- 
charging his  proper  duties,  he  was  at  fault,  and  that  fault  con- 
tributed to  his  injury.  Certain  other  specific  requests  for  in- 
structions were  made  on  behalf  of  the  defendant,  and  were 
refused  in  terms.  But  such  of  these  as  are  set  out  in  the  record 
were,  as  we  think,  substantially  given  in  the  general  charge  of 
the  court,  and  we  need  not  express  any  opinion  upon  them. 

With  reference  to  the  defendant's  contention  that  the  plaintiff 
was  not  in  the  line  of  his  duty  when  he  was  hurt,  the  court 
charged  the  jury  as  follows : 

"If  Doty  was  not  in  the  performance  of  duty — if  he  was  en- 
tirely outside  of  his  duty,  so  as  to  occupy  practically  the  posi- 
tion of  a  stranger,  a  trespasser — then  he  could  not  claim  the 
benefit  of  the  rule  which  required  the  railroad  company  to  exer- 
cise ordinary  and  reasonable  care  to  make  the  place  safe ;  in 
other  words,  the  railroad  company  would  owe  him  no  duty  to 
make  the  place  safe  by  putting  the  box  in  repair  and  maintain- 
ing it  in  repair.  But  you  must  determine  from  the  evidence 
whether  he  was  in  the  line  of  his  duty,  or  not."  And  again: 
"Now,  you  must  determine,  gentlemen,  from  the  evidence  before 
you,  whether  he  was  within  his  duty,  in  accordance  with  the 
practice,  or  whether  he  was  entirely  outside  of  his  duty,  so  as 
to  occupy  practically  the  position  of  a  trespasser." 

These  portions  of  the  charge  were  excepted  to  by  the  defend- 
ant, and  error  is  assigned  thereon.  It  is  complained,  and  we 
think  justly,  that  this  statement  of  the  character  which  the 
plaintiff  must  have  taken  on,  in  order  to  free  him  from  the 
consequences  of  his  departure  from  the  line  of  his  duties,  was 
prejudicial  to  the  defendant.  It  is  quite  probable  that  the  jury 
would  take  the  word  "trespasser"  in  its  common  meaning  of  a 
positive  wrongdoer,  and  not  merely  one  who  is  simply  negli- 
gent, or  commits  an  error  prejudicial  to  another,  but  without 
willfulness.  It  was  perhaps  inadvertent  phraseology,  but  it  is 
easy  to  see  that  the  language  employed  would  be  very  likely  to 
produce  a  harmful  impression  upon  the  minds  of  the  jury.  We 
think  this  assignment  of  error  should  also  be  sustained. 

The  judgment  should  be  reversed,  with  costs,  and  a  new 
trial  awarded. 
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Louisville  &  N.  R.  Co.  v.  Dillard. 

(Supreme  Court  of  Tennessee,  March  18,  1905.) 

[86  S.  W.  Rep.  313.] 

Fellow  Scrvants-^Conductor  and  Brakeman.* — A  .conductor  of  a 
passenger  train  is  not  a  vice  principal,  nor  engaged  in  a  difiPerent  de- 
partment of  the  master's  service,  in  relation  to  a  brakeman  on  a 
freight  train,  over  whom  he  has  no  control,  and  with  respect  to  whom 
*  he  is  charged  with  no  duty  of  the  master,  but  is  a  fellow  servant  w^ith 
such  brakeman. 

Negligence  of  Fellow  Servant — Assumption  of  Risk^f — ^Where  the 
master  has  exercised  due  care  in  the  selection  of  servants,  the  danger 
arising  from  the  negligence  of  a  fellow  servant  is  one  which  a  servant 
voluntarily  assumes  on  entering  the  service,  and  for  which  it  is  pre- 
sumed he  is  satisfactorily  compensated. 

Error  to  Circuit  Court,  Sumner  County;  B.  D.  Bell,  Judge. 

Action  by  E.  C.  Dillard  against  the  Louisville  &  Nashville 
Railroad  Company.  There  was  a  judgment  for  plaintiff,  and 
defendant   brings   error.     Reversed. 

Seay  &  Seay,  for  plaintiff  in  error. 

B.  F.  Proctor  and  /.  D,  G.  Morton^  for  defendant  in  error. 

Neil,  J.  This  action  was  brought  in  the  circuit  court  of 
Sumner  county  to  recover  damages  for  an  injury  inflicted  upon 
the  foot  of  the  defendant  in  error  in  a  collision  that  occurred  in 
November,  1902,  at  Hendersonville,  on  the  line  of  the  plaintiff 
in  error,  between  a  freight  train  and  a  passenger  train.  There 
were  verdict  and  judgment  in  the  court  below,  and  the  railway 
company,  after  motion  for  a  new  Irial  had  been  overruled,  ap- 
pealed and  assigned  errors. 

The  defendant  in  error  was  a  brakeman  on  the  freight  train. 
The  declaration  contained  counts  on  the  negligence  of  the  train 

*See  extensive  note  appended  to  Alabama  Greath  Southern  R.  Co. 
V.  Baldwin  (Tenn.),  14  R.  R.  R.  9,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  9. 

tSee  Northern  Ala.  Ry.  Go.  v.  Mansell  (Ala.),  11  R.  R.  R.  186,  34  Am. 
&  Eng.  R.  Gas.,  N.  S.,  186;  Scott  v.  Seaboard  Air  Line  Ry.  Go.  (S. 
Gar.),  9  R.  R.  R.  148,  32  Am.  &  Eng.  R.  Gas.,  N.  S.,  148;  Hicks  v. 
Southern  Ry.  Go.  (S.  Gar.),  21  Am.  &  Eng.  R.  Gas.,  N.  S..  217;  O'Neill 
V.  Great  Northern  Ry.  Go.  (Minn.),  17  Am.  &  Eng.  R.  Gas.,  N.  S.,  415; 
Ghesapeake  &  O.  R.  Go.  v.  Hennessey  (G.  G.  A.),  16  Am.  &  Eng.  R. 
Gas.,  N.  S.,  515;  St.  Louis,  L  M.  &  S.  Ry.  Go.  v.  Ferguson  (Ark.),  10 
Am.  &  Eng.  R.  Gas.,  N.  S.,  634;  Nolan  v.  New  York,  N.  H.  &  H.  R. 
Go.  (GonnJ,  10  Am.  &  Eng.  R.  Gas.,  N.  S.,  637;  Blomquist  v.  Great 
Northern  R.  Go.  (Minn.),  4  Am.  &  Eng.  R.  Gas.,  N.  S.,  439:  Greswell 
V.  Wilmington  &  N.  R.  Go.  (Del.),  14  Am.  &  Eng.  R.  Gas.,  N.  S.,  625; 
Illinois  Gent.  R.  Go.  v,  Josey  (Ky.),  20  Am.  &  Eng.  R.  Gas.,  N.  S.. 
869;  Louisville  &  N.  R.  Go.  v.  Stuber  (G.  G.  A.),  22  Am.  &  Eng.  R. 
Gas.,  N.  S.,  840;  Missouri  Pac.  Ry.  Go.  v.  Lvons  (Neb.),  12  Am.  & 
Eng.  R.  Gas.,  N.  S.,  610;  Railey  v.  Garbutt  (Ga.),  20  Am.  &  Eng.  R. 
Gas.,  N.  S.,  211;  Smith  v.  St.  Louis  &  S.  F.  Ry.  Go.  (Mo.).  14  Am.  & 
Eng.  R.  Gas.,  N.  S.,  609;  Swisher  v.  Illinois  Gent.  R.  Co.  (111.),  16  Am. 
&  Eng.  R.  Gas.,  N.  S.,  421;  Louisville  &  N.  R.  Go.  v.  York  (Ala.),  23 
Am.  &  Eng.  R.  Gas.,  N.  S.,  470. 
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dispatcher,  the  negligence  of  the  conductor  of  the  freight  train, 
and  the  negligence  of  the  conductor  of  the  passenger  train.  To 
the  last-mentioned  count — the  third — ^there  was  a  demurrer  filed, 
raising  the  question  that  the  conductor  on  the  passenger  train 
stood  in  the  relation  of  fellow  servant  to  the  train  crew  of  the 
freight  train,  and  hence  to  the  defendant  in  error,  the  brakeman 
on  that  train,  and  therefore  the  company  would  not  be  liable  to 
him  for  an  injury  caused  by  the  negligence  of  such  passenger 
conductor.  This  demurrer  was  overruled  by  the  circuit  court 
judge,  and  his  action  on  this  matter  forms  the  subject  of  the 
first  assignment  of  error,  which  we  shall  now  proceed  to  consider. 

The  first  assignment  of  error  raises  the  question  whether  the 
conductor  on  the  passenger  train  was  the  fellow  servant  of  the 
brakeman  on  the  freight  train,  or  whether  such  conductor  stood 
in  the  relation  of  vice  principal  to  the  brakeman. 

In  our  latest  case  upon  the  subject  (Railroad  v.  Edwards,  111 
Tenn.  31,  76  S.  W.  897)  it  is  said: 

'*The  mere  superiority  in  dignity,  grade,  or  compensation,  in 
favor  of  one  servant  of  a  common  principal  over  other  servants, 
is  not  a  mark*  by  which  to  distinguish  whether  or  not  the  former 
is  a  vice  principal.  *  *  *  The  most  general  test  is  that,  in 
order  to  be  a  vice  principal,  a  servant  must  so  far  stand  in  the 
place  of  his  master  as  to  be  charged  in  the  particular  matter 
with  the  performance  of  a  duty  towards  the  inferior  which, 
under  the  law,  the  master  owes  to  such  servant,  as  furnishing 
tools  (Guthrie  v.  Railroad,  11  Lea  372,  47  Am.  Rep.  286)  or 
machinery  and  appliances  (Railroad  v.  Lahr,  86  Tenn.  335,  341, 
6  S.  W.  663).  or  giving  orders  with  respect  to  work  to  be  done 
by  the  subordinate  (Railroad  v,  Handman,  13  Lea  423,  429). 

"A  test  frequently  stated  in  our  cases  is  the  authority  to  give 
orders,  as  a  vice  principal,  to  the  subordinate  servant,  in  direct- 
ing him  when,  where,  and  how  to  work.     *     *     * 

"Some  illustrations  of  the  foregoing  are  seen  in  the  following 
cases :  Railroad  v.  Bowler,  9  Heisk.  866 :  Railroad  v.  Northing- 
ton,  91  Tenn.  56,  17  S.  W.  880,  16  L.  R.  A.  268 ;  Railroad  v, 
Lawson.  101  Tenn.  408,  409,  47  S.  W.  489.  In  these  cases  a 
section  boss  was  held  to  stand  as  a  vice  principal  to  the  section 
hands  under  him  because  he  had  power  to  order  them  with  re- 
spect to  their  work,  and  also  because  it  was  his  duty  to  see  that 
they  had  proper  tools  with  which  to  work.  In  Railroad  v. 
Collins,  85  Tenn.  227,  1  S.  W.  883,  and  Railroad  v,  Martin,  87 
Tenn.  398,  10  S.  W.  772,  3  L.  R.  A.  282,  it  was  held  that  the 
engineer  was  the  vice  principal  of  the  brakeman  on  a  train, 
when,  in  the  absence  of  the  conductor,  he  had  power  to  give 
the  brakeman  orders  in  respect  to  his  work,  but  otherwise  not ; 
and  in  Railroad  z\  Wright,  100  Tenn.  56,  42  S.  W.  1065,  it  was 
held  that  the  conductor  stands  as  vice  principal  to  all  of  the  train 
force,  because  thev  are  ail  under  his  orders."  To  the  same 
effect  Railroad  v.  Spence,  93  Tenn.  173,  23  S.  W.  211,  42  Am. 
St.  Rep.  907. 

The  conductor  of  the  passenger  train  in  question,  however. 
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had  no  power  to  give  orders  to  the  brak'eman  on  the  freight 
train.  This  ground  for  adjudging  the  relation  of  vice  principal 
and  of  servant  thereunder  did  not,  therefore,  exist. 

Was  the  conductor  of  the  passenger  train  charged  with  any 
of  the  personal  duties  of  the  master  towards  the  brakeman  on 
the  freight  train?  Was  he  charged  with  the  duty  of  furnishing 
tools  and  appliances  or  a  safe  place  to  work?  There  is  nothing 
to  show  that  he  was  charged  with  such  duties. 

Was  the  passenger  conductor  in  charge  of,  or  engaged  in,  a 
separate;,  department  of  the  master's  business? 

In  this  state  the  departmental  doctrine  is  recognized  in  rail- 
way cases.  The  grounds  on  which  it  rests  are  thus  stated  in 
Coal  Creek  Mining  Company  z\  Davis,  90  Tenn.  711,  719,  720, 
18  S.  W.  387,  389: 

"The  doctrine  rests  upon  the  theory  that  the  vast  extent  of 
the  business  of  railway  companies  has  held  to  the  division  of 
their  business  into  separate  and  distinct  departments;  that  by 
reason  of  this  division  a  servant  in  one  branch  or  department 
has  no  sort  of  association  or  connection  with  one  in  another 
department;  that  this  absence  of  association  gives  the  servant 
no  opportunity  of  observing  the  character  of  a  servant  in  an- 
other department  of  labor,  and  no  opportunity  to  guard  against 
the  negligence  of  such  servant.  The  want  of  consociation  is  the 
idea  underlying  this  limitation.  This  rule  has  not  been  extended 
by  us  beyond  railroad  corporations,  and  we  are  not  disposed 
to  extend  it  further  than  to  the  class  of  employments  to  which 
it  has  been  heretofore  limited." 

Under  this  doctrine  it  has  been  held  that  a  track  repairer  was 
in  a  different  department  from,  and  hence  not  the  fellow  serv- 
ant of,  the  crew  of  a  train  running  upon  the  track  (HajTies  v. 
Railroad  Co.,  3  Cold.  222)  ;  for  the  same  reason,  that  a  section 
foreman  was  not  the  fellow  servant  of  the  train  crew  (Railroad 
V.  Carroll,  6  Heisk.  347,  361);  that  a  watchman  was  not  the 
fellow  servant  of  an  engineer  (Railroad  v,  Robertson,  9  Heisk. 
276)  ;  a  telegraph  operator  at  a  way  station  not  the  fellow  servant 
of  the  conductor  of  a  train  (Railroad  Co.  v,  De  Armond.  86 
Tenn.  73,  5  S.  W.  600,  6  Am.  St.  Rep.  816)  ;  a  car  inspector 
not  the  fellow  servant  of  the  crew  of  a  switch  engine  (Tavlor  v. 
Railroad  Co.,  93  Tenn.  307,  27  S.  W.  663)  ;  a  depot  agent  not 
the  fellow  servant  of  the  conductor  of  a  train  (Railroad  Co.  v, 
Jackson,  106  Tenn.  438,  61  S.  W.  771)  ;  a  bridge  crew  not  the 
fellow  servant  of  the  crew  of  a  freight  train  (Freeman  v.  Rail- 
road, 107  Tenn.  340,  64  S.  W.  1)  ;  and  an  engineer  not  the 
fellow  servant  of  a  telegraph  operator  (Railroad  Co.  v.  Bentz, 
108  Tenn.  670,  69  S.  W.  317,  58  L.  R.  A.  690,  91  Am.  St.  Rep. 
763). 

We  have  no  case  holding  that  separate  trains  constitute  sepa- 
rate and  distinct  departments  of  railway  service,  nor  do  we 
think  they  can  be  so  treated  on  principle.  The  reason  underly- 
ing the  departmental  doctrine  resides  in,  as  already  stated,  the 
need  of  consociation  to- enable  co-employees  to  judge  of  the  cau- 
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tion,  diligence,  and  efficiency  of  each  other,  in  order  that  they 
may  properly  protect  themselves  against  negligence.  In  distinct 
departments  of  the  service  they  are  regarded  as  constantly  work- 
ing apart  from  each  other,  without  the  opportunity  of  mutual 
observcHion  and  criticism.  This  reason,  however,  cannot  be  held 
to  apply  to  the  crews  of  different  trains  running  upon  the  tracks 
of  the  same  company.  It  does  not  appear  that  such  crews  are 
permanently  attached  to  any  special  trains.  Moreover,  even  if 
not  associated  upon  the  same  train,  the  crews  of  each  train,  in 
passing  and  repassing  and  in  mingling  with  each  other  in  the 
handling  of  traffic  in  the  course  of  their  work,  necessarily  have 
an  opportunity  of  judging  to  some  extent  how  the  various  trains 
are  managed  by  the  people  who  man  them.  At  best,  the  amelio- 
ration of  the  dangers  incident  to  a  hazardous  business  cannot 
be  very  great  for  the  servants  of  a  common  master,  even  when 
they  work  in  the  same  department,  where  the  number  of  such 
co-employees  is  great,  as  very  often  happens  in  the  railway  busi- 
ness, and  in  other  kinds  of  business. 

If  the  conductoi;  of  the  passenger  train  in  question  had  no 
control  over  the  brakeman  on  the  freight  train,  or  was  not 
charged  with  any  duty  of  the  master  towards  him,  as  in  the 
furnishing  of  tools  and  appliances  or  a  safe  place  to  work,  or 
was  not  in  a  different  department  of  the  master's  service  (and  we 
have  seen  that  he  had  no  such  powers  and  bore  no  such  rela- 
tion), which  are  the  only  exceptions  our  cases  recognize  as 
taking  co-employees  out  of  the  class  of  fellow  servants,  then 
the  said  conductor  and  brakeman  were  fellow  servants,  and  the 
master  was  not  liable  for  the  injuries  inflicted  upon  one  by  the 
negligence  of  the  other.  This  conclusion  seems  inevitable,  on 
principle. 

The  weight  of  authority  likewise  supports  this  conclusion. 
Baltimore  &  O.  R.  Co.  v,  Andrews,  17  L.  R.  A.  191,  SO  Fed.  728, 

I  C.  C.  A.  636;  Kerlin  v,  Chicago,  etc.,  R.  Co.  (C.  C.)  SO  Fed. 
186-188;  St.  Louis,  etc.,  R.  Co.  v,  Needham,  63  Fed.  107,  112, 

II  C.  C.  A.  56,  25  L.  R.  A.  837;  Northern  Pac.  R.  Co.  v.  Mase, 

63  Fed.  114,  11  C.  C.  A.  63;  McMaster  v.  I.  C.  R.  Co.,  65  Miss. 
264.  268,  4  South.  59,  7  Am.  St.  Rep.  654,  657 ;  Pittsburg,  Ft. 
W.  &  C.  R.  Co.  V,  Devinney,  17  Ohio  St.  197.  There  are  other 
cases  holding  a  contrarv  view.  Madden's  AdmV  v.  R.  Co.,  28 
W.  Va.  617,  618,  57  Am.  Rep.  695,  696,  697 ;  Daniel's  Adm'r  v. 
Chesapeake,  etc.,  R.  Co.,  36  W.  Va.  397.  411.  414,  417,  419,  15 
S.  E.  162,  32  Am.  St.  Rep.  870,  882,  885,  888.  889,  16  L.  R. 
A.  383.  387,  389,  390;  L.  &  N.  R.  Co.  v.  Edmonds'  Adm'x  (Ky.) 

64  S.  W.  727.  The  Kentucky  case  is  based,  in  substance,  on  the 
ground  that  separate  trains  constitute  separate  departments,  or 
that  they  are  equivalent  thereto,  because  the  crews  of  such  sepa- 
rate trains  are  "so  disconnected  as  to  not  give  the  one  a  right 
or  opportunity  for  controlling,  admonishing,  or  even  observing 
the  manner  of  the  co-laborer  doing  his  work."  We  have  al- 
ready held  this  distinction  inadmissible,  in  a  former  part  of  this 
opinion.     The  substance  of  the  West  Virginia  cases  (both  col- 
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of  the  machinery  shall  create  danger.  Neither  can  it  be  said 
that  Ryan  and  decedent  were  engaged  in  a  different  class  of 
work.  Both  were  employed  in  the  movements  of  the  trains — 
the  same  kind  of  service.  True,  they  were  on  different  trains, 
and  at  the  time  of  the  accident  had  no  opportunity  of  noticing 
the  conduct  of  each  other  until  too  late  to  prevent  the  collision. 
But  being  engaged  in  the  same  kind  of  service,  and  on  the  same 
division,  they  must  naturally  have  often  been  thrown  into  con- 
'tact  and  had  ample  opportunities  for  mutual  supervision.  To 
subdivide  beyond  the  class  of  the  service,  into  the  place  of  work, 
would  carry  the  exception  beyond  well-recognized  limits.  It 
would  make  the  train  men  on  one  train  not  fellow  servants  with 
those  on  another;  the  carpenters  and  machinists  in  one  room 
strangers  in  service  to  those  of  another ;  one  gang  of  sectionmen 
not  co-employees  with  another — and  all  because  at  the  time  their 
places  of  work  happened  to  be  different." 

To  admit  the  qualification  into  the  law  of  master  and  servant 
sought  to  be  introduced  in  this  case,  making  the  conductor  of  one 
train  the  vice  principal  of  employees  upon  another  train,  thereby 
declaring  each  train  to  constitute  a  separate  department  of  the 
service,  would  practically  break  down  the  whole  law  of  fellow 
servants  as  previously  understood  in  this  state.  The  law  as  it 
exists  in  this  state  is  not  unfair  either  to  the  master  or  the  serv- 
ant. While,  on  the  one  hand,  it  seems,  on  a  casual  view,  that  it 
is  a  hardship  upon  the  servant  to  denv  him  relief  for  an  injury 
inflicted  upon  him  by  the  negligence  of  a  fellow  servant  in  whose 
selection  he  had  no  voice,  yet  it  seems  equally  hard  to  make  the 
master  liable  to  one  of  his  servants  for  the  negligence  of  another 
servant  when  he  (the  master)  has  exercised  due  care  in  selecting- 
such  servant.  What  more  could  he  do?  It  is  impossible  that  he 
should  supervise  and  control  every  act  of  his  servants.  Yet  if 
he  is  made  liable  to  qach  of  his  serv^ants  for  everv  act  of  all  of 
his  servants  in  the  course  of  the  employment — and  there  may  be 
and  there  often  are  thousands  of  them— ^the  law  then  places  upon 
him  a  duty  which  every  one  knows  that  on  one  can  discharge. 
The  true  and  just  view  is  that  expressed  in  our  cases — ^that, 
after  the  master  has  exercised  due  care  in  the  selection  of  his 
servants,  the  danger  arising  from  the  negligence  of  a  fellow- 
servant  is  a  danger  which  one  going  into  the  service  voluntarily 
assumes,  and  it  is  a  risk  for  which  it  is  presumed  he  is  satisfac- 
torily compensated  by  the  larger  wages  he  can  earn  in  the 
service  than  in  other  employments.  In  this  state  we  have  already 
narrowed  the  field  covered  by  the  law  of  fellow  servants  by  with- 
drawing from  it  cases  wherein  one  servant  of  the  master  is  set 
over  other  servants,  with  power  to  command  them  in  their  work, 
and  by  the  introduction  of  the  departmental  doctrine  as  construed 
and  applied  in  our  previous  cases,  and  have  added  cases  arising 
under  these  to  the  master's  generally  recognized  duty  of  fur- 
nishing safe  tools  and  appliances,  a  safe  place  to  work,  and  the 
selection  of  reasonably  competent  servants.  We  deem  it  inex- 
pedient to  make  any  further  extension  than  may  follow  from  a 
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menced  to  operate  it,  the  switch  was  closed,  so  that  the  passenger 
train  on  which  the  decedent  was  killed  might  have  passed  in 
safety.  It  became  the  duty  of  the  conductor,  in  the  operation 
of  the  railroad,  to  open  this  switch,  and  to  run  his  train  through 
it  upon  the  spur  track.  He  did  so.  It  then  became  his  duty 
to  take  his  train  off  the  spur  track  aivl  to  close  the  switch.  He 
took  his  train  off  and  proceeded  south,  but  carelessly  left  the^ 
switch  open.  His  negligence  was  not  in  the  construction,  prep- 
aration, or  repair  of  the  railroad,  but  in  its  operation.  The  rail- 
road was  safe  before  he  made  it  unsafe  by  his  negligence  in 
operating  it,  and  he  was  discharging  none  of  the  personal  duties 
of  the  master,  but  one  of  the  duties  of  the  servant,  when  he  be- 
came guilty  of  the  fatal  negligence.  Any  other  holding  would 
annihilate  the  now  settled  rule  of  liability  for  the  negligence  of 
fellow  servants.  It  will  not  do  to  say  that  the  timely  movement 
and  fastening  of  a  switch  in  the  ordinary  operation  of  a  railroad 
is  requisite  to  provide  a  safe  place  for  the  next  train  to  be  op- 
erated in,  and  hence  is  one  of  the  personal  duties  of  the  master. 
Under  such  a  rule,  it  would  become  the  absolute  duty  of  the 
master  to  so  operate  all  switches,  all  turntables,  the  levers  of 
all  engines,  all  brakes,  all  cars,  and  every  appurtenance  of  the 
railroad,  that  every  place  upon  it  should  at  all  times  be  safe,  and 
no  negligence  of  any  employee  could  ever  cause  an  injury  to 
another  servant  for  which  the  master  might  not  be  held  liable. 
At  the  instant  of  the  injury  every  place  in  which  an  injury  is 
inflicted  is  unsafe.  The  test  of  liability  is  not  the  safety  of  the 
place  nor  of  the  machinery  at  the  instant  of  injury,  but  the  char- 
acter of  the  duty,  the  negligent  performance  of  which  caused 
the  injury.  Was  it  a  duty  of  construction,  preparation,  or  re- 
pair, or  was  it  a  duty  of  operation  of  the  machine? 

"In  our  opinion,  the  duty  of  opening  and  closing  a  switch  in 
the  ordinary  operation  of  a  railroad  is  not  one  of  the  personal 
duties  of  the  master,  but  a  duty  of  operation — a  duty  of  the 
servant — for  negligence  in  the  discharge  of  which  another  serv- 
ant of  the  same  master,  engaged  in  operating  a  train  over  the 
same  railroad,  cannot  recover." 

And  it  was  well  said  by  Brewer,  J.,  in  Howard  v.  Denver,  etc., 
Ry.  Co.  (C.  C.)  26  Fed.  837,  842— a  collision  case: 

"It  will  not  do  to  say  that,  because  Ryan's  engine  was  in  the 
way  and  collided  with  decedent's  train,  the  track  was  not  clear, 
and  therefore  the  master  had  failed  in  his  duty  of  providing  a 
safe  place  for  the  employee  to  work  in  and  upon.  The  negli- 
gent use  by  one  employee  of  perfectly  safe  machinery  will  seldom 
be  adjudged  a  breach  of  the  master's  duty  of  providing  a  safe 
place  for  other  employees.  Such  a  construction  would  make 
any  negligent  misplacement  of  a  switch,  any  negligent  collision 
of  trains,  even  any  negligent  dropping  of  tools  about  a  factory, 
a  breach  of  the  duty  of  providing  a  safe  place.  The  true  idea 
is  that  the  place  and  the  instruments  must  in  themselves  be  safe, 
for  this  is  what  the  master's  duty  fairly  compels,  and  not  that 
the  master  must  see  that  no  negligent  handling  by  an  employee 
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Addario,  deceased,  against  the  Chicago  Tenxiinal  Transfer  Rail- 
road Company.  From  a  judgment  of  the  Appellate  Court  af- 
firming a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Jesse  B.  Barton,  for  appellant 
Gemmill,  Barnhart  &  Poell,  for  appellee. 

Hand,  J.  This  is  an  appeal  from  a  judgment  of  the  Aj^ellate 
Court  for  the  First  District  affirming  a  judgment  of  the  superior 
court  of  Cook  county  in  a  personal  injury  case  for  the  sum  of 
$5,000. 

The  first  contention  of  appellant  is  that  the  court  erred  in  de- 
clining to  take  the  case  from  the  jury  at  the  close  of  all  the 
evidence.  The  plaintiff's  intestate,  Frank  Di  Addario,  on  the 
29th  day  of  July,  1898,  was  in  the  employ  of  the  defendant  as  a 
section  hand,  and  on  that  day,  in  company  with  some  SO  or  60 
other  laborers  under  a  foreman  named  Michael  Burke,  was 
working  upon  the  road  of  the  defendant  near  103d  street,  in 
the  city  of  Chicago.  On  that  evening,  at  about  6  o'clock,  he,  in 
company  with  the  other  laborers,  started  to  return  to  his  home, 
in  the  central  part  of  the  city,  upon  a  box  car  attached  to  an 
engine.  The  men  placed  their  tools  in  the  car,  and  the  older 
men  entered  the  car.  The  car  being  overcrowded,  deceased  and 
several  other  young  men  and  the  brakeman  climbed  up  on  top 
of  the  car,  and  sat  upon  the  running  board  which  was  located 
lengthwise  of  the  car,  near  its  center.  As  the  car  passed  beneath 
the  viaduct  at  Halsted  street  the  head  of  the  deceased  came  in 
contact  with  the  lower  edge  of  its  roof  with  such  violence  that  he 
was  killed.  The  deceased  had  been  in  the  employ  of  the  defend- 
ant for  11  days,  during  which,  with  the  exception  of  the  day  of 
the  accident,  the  gang  of  laborers  with  which  he  worked  had 
been  taken  by  the  appellant  to  their  work  in  the  south  part  of 
the  city  each  morning  in  a  passenger  car  as  far  as  Western 
avenue,  and  from  there  upon  a  flat  car,  and  were  returned  in  the 
evening  to  the  places  where  they  left  the  car  for  their  homes, 
in  the  same  manner.  The  home  of  the  deceased  was  located  near 
Halsted  and  Sixteenth  streets,  and  he  took  and  left  the  car  just 
east  of  the  viaduct  at  that  point,  at  the  Halsted  Street  Station.  On 
the  evening  of  the  accident,  when  the  engine  and  car  arrived 
where  the  men  were  at  work,  they  were  directed  by  the  foreman 
to  place  their  tools  in  the  car  and  to  get  into  the  car. '  Several 
of  the  men  testified  the  car  was  soon  overcrowded,  and  others, 
who  were  upon  the  top  of  the  car,  that  they  and  the  deceased 
were  unable  to  get  into  the  car,  and  for  that  reason  went  upon 
the  top  of  the  car.  It  was  the  custom  of  the  defendant  to  carry 
the  deceased  from  its  station  near  his  home  to  his  work  in  the 
morning,  and  to  return  him  to  that  station  in  the  evening.  While 
it  may  be  conceded  he  was  not  a  passenger,  it  was  the  duty  of 
the  defendant  to  furnish  him  a  reasonably  safe  place  in  which 
to  ride  in  going  to  and  returning  from  his  work,  and,  if  the  car 
was  overcrowded  by  other  workmen  so  that  he  could  not  ride  on 
the  inside  of  the  car,  it  was  not  negligence  per  se  for  him  to 
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take  passage  to  his  home  upon  the  top  of  the  car,  and  it  was  a 
question  for  the  jury  to  determine,  from  the  evidence,  whether 
the  car  was  overcrowded,  and  whether  the  deceased  was  justified, 
by  reason  of  that  fact,  in  going  upon  the  top  of  the  car.  The 
deceased  had  never  ridden  beneath  said  viaduct,  prior  to  the  time 
of  his  injury,  upon  the  top  of  a  car,  and  there  is  no  evidence 
that  he  knew  of  the  existence  of  the  viaduct.  At  the  time  of 
the  injury  the  train  was  nmning  at  a  considerable  rate  of  speed, 
and  the  smoke  from  the  engine  was  blown  back  over  the  car, 
and  the  view  of  the  viaduct  was  obstructed  to  such  an  extent 
thereby  that  persons  upon  the  top  of  the  car  testified  they  could 
not  see  the  viaduct,  and  did  not  know  they  had  reached  that 
point  upon  the  road  until  after  the  deceased  was  struck  and 
killed.  The  witnesses  upon  the  top  of  the  car  testified  the  de- 
ceased stood  up  just  as  the  train  reached  the  viaduct,  and  that, 
had  he  remained  in  a  sitting  posture,  his  head  would  not  have 
come  in  contact  with  the  roof  of  the  viaduct.  The  distance  from 
the  top  of  the  running  board,  upc«i  which  the  men  were  sitting, 
to  the  lower  side  of  the  roof  of  the  viaduct,  was  four  feet  and 
five  inches.  The  deceased  was  not  notified  by  the  defendant  or 
any  of  its  servants,  or  otherwise,  of  the  existence  of  the  viaduct 
or  the  nearness  of  the  lower  side  of  the  roof  of  the  viaduct  to  the 
top  of  the  car,  otherwise*  than  by  telltales  or  whiplashes  sus- 
pended across  the  tracks  a  short  distance  west  of  the  viaduct,  and 
there  was  no  evidence  that  the  deceased  knew  of  the  train's  near 
approach  to  the  viaduct  at  the  time  he  was  injured.  It  was 
proper  to  prove  the  telltales  or  whiplashes  were  located  across 
the  track,  as  bearing  upon  the  knowledge  of  the  deceased  that  the 
train  was  about  to  pass  under  the  roof  of  the  viaduct,  but  without 
proof  that  they  were  observed  by  the  deceased,  or  that  he  appre- 
ciated, by  reason  thereof,  the  fact  that  the  train  was  approaching 
the  viaduct,  their  presence  would  not,  as  a  matter  of  law,  bar  a 
recovery. 

In  view  of  all  the  evidence  in  the  case,  we  are  of  the  opinion 
the  court  did  not  err  in  declining  to  peremptorily  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant,  but  think  the 
questions  of  the  negligence  of  the  defendant,  and  whether  the 
plaintiff's  intestate  was  guilty  of  such  contributory  negligence  as 
should  bar  a  recovery,  were  properly  left  to  the  jury. 

It  is  next  contended  that  the  court  erred  in  refusing  to  permit 
a  number  of  the  witnesses  for  the  defendant  to  state  that  the  car 
was  not  overcrowded.  The  jurors  were  fully  advised  by  the 
evidence  as  to  the  size  of  the  car,  the  space  therein  occupied  by 
the  tools,  and  the  number  of  men  in  the  car^  and  from  this 
testimony  they  were  as  well  qualified  to  judge  of  the  conditions 
inside  the  car  as  the  witnesses.  The  question  at  issue  was  not 
whether  more  men  could  have  been  crowded  into  the  car,  but 
whether,  owing  to  the  crowded  condition  of  the  car,  the  deceased 
was  guilty  of  negligence  in  going  upon  the  top  of  the  car.  We 
do  not  think  the  refusal  of  the  court  to  permit  the  witnesses  to 
state  whether  or  not  the  car  was  crowded  reversible  error. 
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It  is  also  contended  that  the  court  improperly  refused  certain 
instructions  offered  upon  behalf  of  the  defendant.  We  have 
examined  the  instructions  given  upon  behalf  of  the  defendant  and 
those  refused,  and  think  that  the  jury  were  fully  and  fairly  in- 
structed as  to  the  law  of  the  case,  and  that  the  refusal  of  the 
offered  instructions  does  not  constitute  such  error  as  should 
cause  a  reversal  of  the  case.  Finding  no  reversible  error  in  this 
record,  the  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


St.  Louis  &  S.  F.  R.  Co.  v.  League  et  al. 

(Supreme  Court  of  Kansas,  March  11,  1905.) 
[80   Pac    Rep.   46.] 

Fires  Set  by  Locomotives — Precautions  to  Prevent  Spread — Subse- 
quent Breaking  Out — Proximate  Cause.* — A  fire  negligently  started  in 
the  nighttime  by  a  railroad  company  extended  to  plaintiff's  premises, 
and  he  and  others  fought  and  partially  subdued,  but  did  not  extinguish, 
it.  After  watching  the  fire  for  some  time,  and  taking  certain  precau- 
tions to  prevent  its  further  spread,  plaintiff,  believing  the  danger  was 
past,  retired,  after  which  the  fire  broke  out  anew,  and  destroyed  con- 
siderable property.  Held,  that  it  cannot  be  said  as  a  matter  of  law 
that  the  original  negligence  in  starting  the  fire  was  not  the  proximate 
cause  of  the  final  burning  and  loss. 

Same — Same — Same — Same. — The  fact  that  there  was  a  temporary 
arrest  and  cessation  of  the  fire  cannot  be  regarded  as  a  new  and  in- 
dependent cause  of  the  burning  and  loss  of  plaintiff's  property,  nor 
can  it  be  said  that  the  final  loss  was  outside  of  the  bounds  of  reason- 
able anticipation  as  a  result  of  the  primary  negligence. 

Same — Same — Contributory  Negligence.f — After  the  fire  w^as  dis- 
covered, it  was  the  duty  of  the  plaintiff  to  exercise  due  care  by  using 
reasonable  means  to  extinguish  the  fire  and  protect  his  property;  and 
where  he  made  efforts  to  stay  the  progress  of  the  fire,  and  mistakenly 
supposed  that  the  guards  made  and  precautions  taken  were  sufficient, 
and  that  the  danger  was  past,  the  question  whether  he  exercised  due 
care  was  one  peculiarly  for  the  determination  of  a  jury. 

(Syllabus  by  the  Court.) 

*As  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142. 

tAs  to  the  duty  of  the  property  owner  to  try  to  extinguish  the  fire, 
or  prevent  its  spread,  see  San  Antonio  &  A.  P.  Ry.  Co.  v.  Adams 
(Tex.),  1  R.  R.  R.  878,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  878  (failure  of 
workmen  not  in  plaintiff's  general  employment  to  extinguish  fire) ; 
monograph  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  514;  Richmond  v.  McNeil 
(Ore.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  691  (care  due  from  plaintiffs 
employees);  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Scantland  (Ind.), 
14  Am.  &  Eng,  R.  Cas.,  N.  S.,  75  (duty  of  landowner  to  keep  lookout 
for  sparks);  Louisville  &  N.  R.  Co.  v.  Samuels  (Ky.),  18  Am.  &  Eng. 
R.  Cas.,  N.  S.,  374  (duty  of  owner  of  structure  on  right  of  way  to 
guard  against  fires). 

As  to  contributory  negligence  in  allowing  combustibles  to  be  near 
railroad  right  of  way,  see  Louisville  &  N.  R.  Co.  v.  Short  (Tenn.), 
12  R.  R.  R.  57,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  57;  Alabama  &  V.  Ry. 
Co.  V.  JEtna  Ins.  Co.  (Miss.),  12  R.  R.  R.  52,  35  Am.  &  Eng.  R.  Cas., 
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Error  from  District  Court,  Butler  County ;  G.  P.  Aikman, 
Judge. 

a 

Action  by  W.  R.  League  and  L.  E.  League  against  the  St. 
Louis  &  San  Francisco  Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

L,  F.  Parker  and  W.  F,  Evans,  for  plaintiff  in  error. 

N.  A,  Y eager  and  T,  A.  Kramer,  for  defendants  in  error. 

Johnston^  C.  J.  About  9  o'clock  on  the  night  of  January  6, 
1903,  a  locomotive  attached  to  a  train  of  the  St.  Louis  &  San 
Francisco  Railroad  Company  scattered  fire  along  the  track  and 
started  a  fire  upon  the  farm  of  L.  E.  League.  It  burned  a  stalk 
field,  hedge,  and  other  fences,  fruit  and  ornamental  trees,  as  well 
as  barns,  sheds,  and  cribs.  The  Leagues  and  their  neighbors,  as 
well  as  the  sectionmen  of  the  railroad  company,  turned  out  and 
fought  the  fire,  and  succeeded  in  arresting  its  progress.  Al- 
though not  entirely  extinguished,  most  of  those  who  were  assist- 
ing, including  the  railroad  men,  concluded  that  the  danger  was 
past,  and  left  the  premises.  The  fire  was  still  burning  to  some 
extent  in  piles  of  manure,  and  also  in  other  debris,  but,  as  the 
night  was  cold,  the  parties  did  not  prolong  their  stay  beyond 
what  they  deemed  to  be  necessary.  Shortly  after  midnight  Mr. 
and  Mrs.  League,  who  were  greatly  exhausted,  retired ;  but  their 
sons  remained  longer,  watching  the  fire.  In  addition  to  other 
precautions,  they  plowed  a  number  of  furrows  as  a  fire  guard 
between  the  burned  section  and  the  buildings  and  the  stacks. 
About  2  o'clock  they  went  into  the  house  and  retired.  Shortly 
afterwards  the  family  was  awakened  to  find  that  the  fire  had 
fanned  up  and  jumped  across  to  a  straw  stack,  and  thence  to  the 
buildings,  and  the  result  was  that  a  great  deal  of  property  was  de- 
stroyed. Separate  actions  were  brought  by  Mr.  and  Mrs.  League, 
charging  that  their  losses  were  the  result  of  the  negligence  of  the 
railroad  company.    The  causes  were  consolidated  by  consent  and 

N.  S.,  52  (placing  cotton  near  track) ;  Mann  v.  Pere  Marquette  R.  Co. 
(Mich.),  10  R.  R.  R.  137,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  137;  Kansas 
City,  F.  S.  &  M.  R.  Co.  v.  Blaker  &  Co.  (Kan.),  10  R.  R.  R.  53,  33  Am. 
&  Eng.  R.  Cas.,  N.  S.,  53;  St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v. 
Miller  (Tex.),  1  R.  R.  R.  874,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  874 
(building  house  close  to  track);  Texas  &  P.  Ry.  Co.  v.  Rutherford 
(Tex-),  3  R.  R.  R.  334,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  334  (storing 
hay  in  barn  adjoining  right  of  way);  monograph  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  513;  note  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  705,  878;  Louis- 
ville &  N.  R.  Co.  V.  Marbury  L.  Co.  (Ala.).  18  Am.  &  Eng.  R.  Cas., 
N.  S.,  508;  Louisville  &  N.  R.  Co.  v.  Samuels  (Ky.),  18  Am.  &  Eng. 
R.  Cas.,  N.  S.,  374;  Kimball  v.  Borden  (Va.),  15  Am.  &  Eng.  R.  Cas., 
N.  S.,  519;  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Scantland  (Ind.),  14 
Am.  &  Eng.  R.  Cas.,  N.  S.,  75  (inflammable  building  near  right  of 
way);  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ireton  (Kan.),  23  Am.  &  Eng. 
R.  Cas.,  N.  S.,  847;  Boston  Excelsior  Co.  v.  Bangor  &  A.  R.  Co.  (Me.), 
16  Am.  &  Eng.  R.  Cas.,  N.  S.,  654  (piling  wood  on  railroad  land  near 
track);  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v,  Stephens  (111.),  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  268;  Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 
Co.  (Ala.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  508;  Paris  M.  &  S.  P.  R.  Co. 
V.  Nesbitt  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 
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tried  as  one  action.     The  jury  found  in  favor  of  the  plaintiffs, 
awarding  Mrs.  League  $438,  and  Mr.  League  $1,510. 

There  is  abundant  evidence  to  sustain  the  allegation  that  the 
fire  was  originally  started  by  the  railroad  company,  and  also  that 
it  was  negligently  done.  No  complaint  is  made  of  the  rulings 
upon  evidence,  nor  that  the  special  findings,  98  in  number,  are 
not  supported  by  the  testimony.  It  is  practically  conceded  that 
the  railroad  company  is  responsible  for  the  property  destroyed 
by  the  fire  before  it  was  arrested  at  midnight,  but  it  is  contended 
that  the  company  is  not  liable  for  the  property  destroyed  after 
the  fire  was  revived,  and  this  constituted  the  greater  part  of  the 
loss  which  was  sustained.  It  is  argued  that  the  fire  set  out  by 
the  locomotive  was  not  the  proximate  cause  of  this  loss ;  that  a 
person  of  ordinary  intelligence  and  prudence  could  not  have  fore- 
seen or  anticipated  such  a  result;  that  it  was  not  foreseen  by 
the  Leagues  and  their  neighbors  when  the  fire  was  first  subdued ; 
and,  if  they  did  not  anticipate  a  further  spread  of  the  fire,  the 
company  cannot  be  expected  to  have  originally  foreseen  the 
actual  and  final  result.  It  is  argued  that  after  the  cessation  of 
the  fire  the  rekindling  and  later  spread  of  it  was  an  independent, 
intervening  cause  between  the  original  setting  of  the  fire  and 
the  final  result. 

Within  our  own  decisions  the  original  fault  in  starting  the  fire 
may  be  deemed  to  be  the  proximate  cause  of  the  entire  loss.  At 
least,  the  testimony  respecting  cause  and  effect  makes  the  matter 
of  proximate  cause  a  fair  question  for  the  determination  of  the 
jury.  The  primary  cause  of  the  fire  was  the  negligence  and 
wrong  of  the  railroad  company.  There  was  but  one  fire — ^a  fire 
which  continued  to  burn  until  all  the  property  was  destroyed. 
It  was  arrested,  but  not  extinguished.  The  fact  that  it  was 
stayed  for  a  time  was  not  a  new  and  independent  cause.  It  was 
not  an  intervening  agency,  disconnected  from  the  original  negli- 
gence of  the  company.  It  was  said  in  Railroad  Co.  v,  Stanford, 
12  Kan.  354,  377,  15  Am.  Rep.  362:  "The  spark  negligently 
allowed  to  escape  from  the  engine  of  the  defendant  is,  in  law,  as 
well  as  popularly,  the  proximate  cause  of  the  burning  of  the 
hayrick  thirty  rods  or  four  miles  away.  The  first  efficient  and 
adequate  cause,  as  well  as  every  intermediate  cause  necessarily 
following  from  the  first  cause,  is  always  held  in  law  to  be  the 
proximate  cause,  unless  some  new  cause,  independent  of  the  first 
cause,  shall  intervene  between  the  first  cause  and  the  final  in- 
jurious result."  In  determining  the  proximate  cause,  no  arbi- 
trary limits  can  be  fixed  as  to  nearness  in  point  of  time  or  as  to 
distance  from  the  original  starting  of  the  fire.  Much  more  im- 
portant are  closeness  of  causal  connection,  the  natural  sequence 
of  the  original  wrongful  act,  and  whether  the  resulting  loss  was 
one  which  might  reasonably  have  been  anticipated.  It  is  not 
necessary  that  the  loss  should  have  been  the  inevitable  result 
of  the  setting  of  the  fire ;  but  if  it  is  the  natural  consequence,  one 
likely  to  result  from  starting  the  fire,  then  it  should  have  been 
anticipated  by  the  railroad  company,  and  is  the  proximate  re- 
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suit  of  its  negligence.  Here  there  was  a  first  and  efficient  cause ; 
there  was  a  "medium"  wind  blowing;  there  was  combustible 
material  along  the  route  which  the  fire  traveled ;  and  it  was  not 
unreasonable  to  expect  that  it  would  be  driven  by  the  wind  over 
the  League  land,  and  burn  everything  combustible  in  its  path. 
The  only  circumstances  which  gives  rise  to  any  question  was  the 
temporary  detention  of  the  fire.  The  arrest  of  the  flames  for  a 
time,  however,  did  not  start  a  new  fire,  nor  furnish  a  new  cause 
or  force  which  destroyed  the  League  property.  It  operated 
rather  to  diminish  the  destructive  force  of  a  fire  which  had  been 
negligently  started,  and  which  had  never  been  extinguished. 
There  was  continuity  in  the  fire,  and  the  fact  that  it  should  be 
partially  subdued,  and  then  fanned  up  and  carried  along  by  the 
wind,  are  not  outside  of  the  bounds  of  reasonable  anticipation. 
That  those  fighting  the  fire  did  not  entirely  extinguish  it  goes 
more  to  the  question  of  contributory  negligence  than  to  the 
matter  of  proximate  cause.  If,  in  fighting  the  fire,  the  parties 
had  added  a  new  element,  or  put  in  force  an  independent  agency, 
which  destroyed  the  property,  there  would  be  some  reason  for 
the  contention  that  is  made.  For  instance,  if  unnecessary  back 
fires  had  been  started,  or  inflammable  material  added  to  the  slum- 
bering fire,  or  an  explosion  had  occurred  in  the  track  of  the  fire, 
or  a  tornado  had  arisen  and  carried  the  fire  a  great  distance,  or 
some  other  extraordinary  and  unlooked-for  thing  had  intervened, 
there  might  be  room  to  contend  that  the  final  burning  was  not 
within  the  usual,  ordinary,  and  experienced  course  of  events. 
We  think,  however,  that  it  cannot  be  arbitrarily  said  that  the 
eflForts  to  stay  the  progress  of  the  fire,  and  its  temporary  deten- 
tion, was  a  new  and  independant  cause;  nor  that  the  spread  of 
the  fire  and  final  destruction  of  the  property  was  something  un- 
likely to  happen  as  a  result  of  the  original  starting  of  the  fire. 
Under  the  circumstances,  and  within  the  authorities  of  our  own 
and  other  courts,  the  question  of  whether  the  fire  started  by  the 
railroad  company  was  the  proximate  cause  of  the  final  burning, 
or  that  the  loss  was  only  a  remote  consequence,  was  a  question 
of  fact  for  the  jury,  and  there  is  undoubtedly  sufficient  evidence 
to  support  the  finding  of  the  jury.  Railroad  Co.  v,  Stanford,  12 
Kan.  354,  15  Am.  Rep.  362;  Railroad  Co.  v.  Bales,  16  Kan.  252; 
Railway  Co.  v,  McCoIlum,  2  Kan.  App.  319,  43  Pac.  97;  Railway 
Co.  V.  McBride,  54  Kan.  173,  37  Pac.  978;  Buck  v.  Railway  Co., 
59  Kan.  328,  52  Pac.  866;  Railway  Co.  v.  Blaker,  68  Kan.  244, 
75  Pac.  71,  64  L.  R.  A.  81 :  Railway  Co.  v.  Nitsche,  126  Ind.  229, 
26  N.  E.  51,  9  L.  R.  A.  750,  22  Am.  St.  Rep.  582;  Poeppers  v. 
M.  K.  &  T.  Rv.  Co.,  67  Mo.  715,  29  Am.  Rep.  518 ;  Hightower  v, 
M.  K.  &  T.  Rv.  Co.,  67  Mo.  726;  Tyler  v.  Ricamore,  87  Va. 
466,  12  S.  E.  799;  Railway  Co.  v,  Kellogg,  94  U.  S.  473,  24  L. 
Ed.  256;  1  Thompson  on  Negligence,  §  161;  13  A.  &  E-  Ency. 
of  L.  (2d  Ed.)  446,  and  cases  cited. 

Whether  the  Leagues  exercised  the  care  which  a  prudent  per- 
son should  in  extinguishing  the  fire,  in  watching  it  after  it  was 
arrested,  and  in  protecting  their  property  as  against  a  rekindling 
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of  the  fire,  was  submitted  to  the  jury  under  instructions  of  which 
the  railroad  company  has  no  cause  to  complain.  After  the  fire 
was  discovered,  it  was  the  duty  of  the  plaintiffs  below  to  take 
all  reasonable  and  practical  means  to  extinguish  it  and  to  protect 
their  property.  Only  reasonable  diligence,  however,  was  re- 
quired in  this  respect,  and  it  cannot  be  said  as  a  matter  of  law 
that  such  care  was  not  exercised  by  them.  Whether  parties  who 
make  efforts  to  stay  the  progress  of  a  fire  negligently  started 
have  used  due  care  in  this  regard  is  ordinarily  a  question  for  the 
jury.  Having  fought  and  partially  subdued  the  fire,  and  then 
mistakenly  supposed  that  the  fire  guards  made  and  the  precau- 
tions taken  to  prevent  a  further  spread  of  the  fire  were  sufficient, 
and  that  the  danger  was  past,  makes  the  matter  of  whether  they 
have  used  reasonable  care  peculiarly  one  for  the  determination 
of  the  jury. 

Complaint  is  made  of  rulings  upon  the  instructions  of  the 
court,  but  upon  examination  we  find  nothing  substantial  in  the 
claims  of  error.    The  case  was  fairly  presented  to  the  jur}^ 

The  judgment  of  the  district  court  will  be  affirmed.  All  the 
Justices  concurring. 


Ramsbottom  et  al.  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  April  4,  1905.) 

[50   S.   E.  Rep.  448.] 

Injuries    to    Stock — Presumption    of    Negligence — Application    of 

Statute.* — There  was  evidence  that  within  six  months  prior  to  the 
commencement  of  the  action  plaintiffs  horses  got  on  the  defendant's 
track  at  a  point  about  a  quarter  of  a  mile  from  a  trestle  and  about  100 
yards  ahead  of  an  approaching  train.  The  track  was  straight  for  at 
least  a  half  mile  back  from  the  trestle,  and  at  a  point  about  150  yards 
from  the  trestle  a  wagon  road  crossed  the  track.  The  horses  ran 
along  the  track  about  100  yards  ahead  of  the  train,  passing  the  wagon 
road,  and  continuing  along  the  track  till  they  ran  into  the  trestle 
where  they  were  injured.  When  seen  by  the  engineer,  the  horses 
were  about  a  quarter  of  a  mile  from  the  trestle.  The  speed  of  the 
train  was  slackened  to  six  miles  an  hour,  and  the  train,  being  fully 
under  control,  followed  along  behind  the  horses  at  a  distance  of  100 
yards  until  they  were  injured,  and  the  train  stopped  at  a  distance  of 
100  feet  from  the  trestle.  There  was  some  conflict  of  evidence  as  to 
the  speed  of  the  horses  as  they  went  along  ahead  of  the  train,  and 
some  conflict  as  to  the  character  and  condition  of  the  road,  tending  to 
make  it  more  or  less  probable  that  the  horses  would  leave  the  track 
without  stopping  the  train.  Held,  that  under  the  facts.  Code,  §  2326, 
providing  that  when  live  stock  shall  be  injured  by  the  engines  or  cars 
running  on  any  railroad  it  shall  be  prima  facie  evidence  of  negligence 
on  the  part  of  the  company  in  an  action  for  damages  brought  within 
six  months  after  the  cause  of  action  accrues,  had  no  application,  and 
hence  the  burden  of  the  issue  as  to  negligence  was  on  plaintiff. 

Negligence — Proximate  Cause — Burden  of  Proof. — To  establish  ac- 
tionable negligence,  the  question  of  contributory  negligence  being  out 

*See  extensive  note   12  R.  R.  R.  792,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
792. 
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of  the  case,  the  plaintiffs  are  required  to  show  by  the  greater  weight 
of  the  testimony  that  there  was  a  failure  to  exercise  proper  care  in 
the  performance  of  a  legal  duty  which  the  defendant  owed  to  the 
plaintiffs  under  the  circumstances  in  which  'they  were  placed,  and  that 
such  negligent  breach  of  duty  was  the  proximate  cause  of  the  injury. 

Negligence. — Proper  care,  the  failure  to  exercise  which  constitutes 
negligence,  is  that  degree  of  care  which  a  prudent  man  should  use 
under  like  circumstances  and  charged  with  like  duty. 

Proximate  Cause.f — The  proximate  cause  of  an  injury  is  one  which 
produces  the  result  in  continuous  sequence,  and  without  which  it 
would  not  occur,  and  one  from  which  any  man  of  ordinary  prudence 
could  foresee  that  such  result  was  probable  under  all  the  facts  as 
they  existed. 

Injuries  to  Stock — Negligence — Question  for  Jury. — In  an  action 
against  a  railroad  for  injury  to  plaintiff's  horses  in  a  trestle  into  which 
they  ran  in  front  of  an  approaching  train,  evidence  examined,  and 
held  that  whether  defendant  was  negligent  in  not  stopping  the  train, 
and  whether  the  injury  was  one  that  any  man  of  ordinary  prudence 
and  foresight  might  have  expected,  were  questions  for  the  jury. 

Appeal  from  Superior  Court,  Columbus  County;  Brown, 
Judge. 

Action  by  T.  H.  Ramsbottom  and  another  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

Junius  Davis,  for  appellant. 
Lyon  &  Lyon,  for  appellees. 

Hoke,  J.  There  was  evidence  to  the  effect  that  some  time 
prior  to  the  commencement  of  this  action,  and  within  six  months, 
two  horses  owned  by  the  plaintiffs  got  on  the  track  of  defendant 
company  at  a  point  about  a  quarter  of  a  mile  from  a  trestle,  and 
100  yards,  or  a  little  more,  ahead  of  one  of  defendant's  trains, 
which  was  approaching  from  the  south.  The  track  was  straight 
for  at  least  a  half  mile  back  from  the  trestle,  and  at  a  point  about 
ISO  yards  from  the  trestle  a  wagon  road  crossed  the  railroad 
track.  The  horses  ran  along  the  track  about  100  yards  ahead  of 
the  train,  passing  the  wagon  road  crossing,  and  continued  to  go 
along  the  track  till  they  ran  into  the  trestle  and  were  seriously 
injured.  When  the  horses  were  seen  by  the  engineer  of  defend- 
ant's train  about  a  quarter  of  a  mile  from  the  trestle,  the  speed 
of  the  train  was  slackened  to  six  miles  an  hour,  and  the  train, 
being  fully  under  control,  followed  along  behind  the  horses  at  a 
distance  of  100  yards  until  the  horses  were  injured,  and  stopping 
at  a  distance  of  100  feet  from  the  trestle.  There  was  some  con- 
flict of  evidence  as  to  the  speed  of  the  horses  as  they  went  along 
the  track  ahead  of  the  train,  and  some  conflict  as  to  the  character 
and  condition  of  the  ground,  tending  to  make  it  more  or  less 
probable  that  the  horses  would  leave  the  track  without  stopping 
the  train.    Upon  these  facts  the  judge  below  held — correctly,  we 

tAs  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142,  where  all  the  preceding 
authorities  in  this  series  arc  collected. 
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think — that  the  statute  in  reference  to  the  killing  or  injury  of 
cattle  and  live  stock  by  engines  or  cars  running  on  any  railroad 
(Code,  §  2326),  and  changing  the  burden  of  proof  when  action 
is  brought  within  six  months,  does  not  apply,  and  the  burden 
of  the  issue  as  to  negligence  was  on  the  plaintiff.  This  point  is 
really  not  before  us,  as  the  ruling  of  his  honor  was  against  the 
plaintiff,  who  did  not  appeal ;  but  as  there  will  be  another  trial, 
and  the  same  question  will  arise,  we  deem  it  not  improper  to  ex- 
press our  opinion  concerning  it.  Properly,  then,  putting  the 
burden  of  this  issue  on  the  plaintiff,  the  court  further  charged 
the  jury  as  follows :  "That  up  to  the  time  the  horses  passed  the 
crossing  there  was  no  negligence  on  the  part  of  the  engineer. 
The  evidence  showed  that  he  had  slowed  down  the  train,  and 
had  shut  off  steam,  and  had  the  engine  under  control;  and  he 
had  a  right  to  believe  that  the  horses  could  get  off  the  track  or 
turn  off  at  the  crossing.  After  the  horses  passed  the  crossing,  if 
an  engineer  of  ordinary  prudence  and  care  could,  by  reasonable 
diligence,  have  seen  that  the  horses  were  badly  frightened,  and 
were  rushing  forward  towards  the  trestle,  then  it  was  the  engi- 
neer's duty  to  stop  the  engine ;  and  if  you  find  the  further  facts 
to  be,  in  addition,  that  the  horses  were  driven  onto  the  trestle 
by  the  approaching  train,  and  its  failure  to  stop  sooner  than  it 
did  after  passing  the  crossing,  it  is  negligence  on  the  part  of  the 
defendant,  and  you  will  answer  the  first  issue  *Yes.' "  In  this 
charge,  we  think,  there  was  error,  which  entitles  the  defendant 
to  a  new  trial.  It  has  been  held  in  this  state  that,  where  the  facts 
are  undisputed,  and  but  a  single  inference  can  be  drawn  from 
them,  it  is  the  exclusive  duty  of  the  court  to  determine  whether 
the  injury  was  caused  by  the  negligence  of  one  or  the  concurrent 
negligence  of  both  of  the  parties.  But  where,  upon  the  facts 
admitted,  or  as  they  shall  be  found  by  the  jury,  men  of  fair  minds 
could  come  to  different  conclusions  on  the  question  of  actionable 
negligence,  it  is  the  province  of  the  jury  to  determine  whether 
such  negligence  does  or  does  not  exist.  Russell  v.  Railroad,  118 
N.  C.  1098.  24  S.  E.  512:  Graves  v.  Railroad,  136  N.  C.  3,  48  S. 
E.  502.  To  establish  actionable  negligence,  the  question  of  con- 
tributory negligence  being  out  of  the  case,  the  plaintiff  is  re- 
quired to  show  by  the  greater  weight  of  the  testimony,  first,  that 
there  has  been  a  failure  to  exercise  proper  care  in  the  perform- 
ance of  some  legal  duty  which  the  defendant  owed  the  plaintiff 
under  the  circumstances  in  which  he  was  placed — ^proper  care 
being  that  degree  of  care  which  a  prudent  man  should  use  under 
like  circumstances  and  charged  with  like  duty ;  and,  second,  that 
such  negligent  breach  of  duty  was  the  proximate  cause  of  the 
injury — a  cause  that  produced  the  result  in  continuous  sequence, 
and  without  which  it  would  not  have  occurred,  and  one  from 
which  any  man  of  ordinary  prudence  could  have  foreseen  that 
such  a  result  was  probable  under  all  the  facts  as  they  existed. 
Shearman  &  Red.  on  Neg.  §§  25-28 ;  Brewster  v,  Elizabeth  Citv 

(at  this  term)  137  N.  C. ,  49  S.  E.  885 ;  Raiford  v.  Railroad, 

130  N.  C.  597,  41  S.  E.  806;  Pittsburg  v,  Tavlor,  104  Pa.  306, 
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49  Am.  Rep.  580 ;  McGowan  v.  Railroad,  91  Wis.  147,  64  N.  W. 
891.  We  are  of  the  opinion  that  the  present  case  is  one  in  which 
two  different  conclusions  could  be  fairly  drawn  as  to  whether 
there  was  a  negligent  breach  of  duty  in  not  stopping  the  train 
and  whether  the  injury  was  one  that  any  man  of  ordinary  pru- 
dence might  have  expected  from  the  facts  as  they  existed.  The 
charge  of  the  court,  we  think,  withdrew  the  decision  of  both 
these  elements  of  actionable  negligence  from  the  jury,  submit- 
ting to  them  only  the  question  whether  the  failure  to  stop  the 
train  caused  the  injury.  There  will  be  a  new  trial,  and  with 
appropriate  instructions  on  the  degree  of  care  required  and  as 
to  the  meaning  of  proximate  cause  the  question  will  be  left  to 
the  jury  to  determine  whether  there  was  a  negligent  breach  of 
duty  in  failing  to  stop  the  train,  and  whether  such  failure  to 
stop  was  the  proximate  cause  of  the  injury;  the  burden  of  the 
issue  being  on  the  plaintiffs. 
New  trial. 

Brown,  J.,  took  no  part  in  the  decision  of  this  case. 


Ray  v.  Chesapeake  &  O.  Ry.  Co. 
(Supreme  Court  of  Appeals  of  West  Virginia,  March  7,  1905.) 

[50  S.  E.  Rep.  413.] 

Accident  on  Track — ^Liability.* — A  railroad  company  is  liable  for 
damages  for  injury  to  any  person  on  its  tracks,  whether  at  a  public 
crossing  or  elsewhere,  arising  from  careless  and  negligent  running  of 
the  train. 

Pleading. — If  one  count  of  a  declaration  is  good,  another  bad, 
though  there  was  a  demurrer  to  the  declaration  and  each  count,  a 
general  verdict  will  be  good,  and  reversal  will  not  be  made  on  account 
of  the  bad  count. 

Argument  to  Jury. — As  to  reading  law  in  argument  to  a  jury,  the 
syllabus  in  Gregory  v.  Ohio  River  R.  Co.,  16  S.  E.  819,  37  W.  Va.  606, 
is  reaffirmed. 

Same. — A  court  may  and  should  refuse  to  allow  counsel  to  read 
lawbooks,  either  text-books  or  reports,  in  addressing  the  jury,  if  ob- 
jected to. 

Same. — Reading  reports  of  decisions  giving  evidence  or  facts  in- 
volved in  decided  cases,  more  or  less  similar  in  character,  if  objected 

*As  to  the  care  due  licensees  and  trespassers  on  railroad  tracks,  see 
foot-note  appended  to  Maysville  &  B.  S.  R.  Co.  v.  McCabe  (Ky.),  13 
R.  R.  R.  459,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  foot-notes  appended 
to  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  397;  foot-notes  appended  to  Rawitzer  v. 
St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  91;  foot-notes  appended  to  Koegel  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358;  foot-notes 
appended  to  Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  12  R.  R. 
R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  foot-note  appended  to 
Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  12  R.  R.  R;  293,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  293;  foot-note  appended  to  McConkey  v.  Oregon 
R.  &  Nav.  Co.  (Wash.),  12  R.  R.  R.  267,  35  Am.  &  Eng.  R.  Cas.,  N. 
S.,  267. 
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to,  should  not  be  allowed,  and  its  allowance,  over  objection,  is  re- 
versible error. 

Public  Street — Application  of  Statute. — A  street  in  a  town,  crossing^ 
a  railroad,  dedicated  to  public  use,  and  used  for  25  years  by  the  gen- 
eral public,  on  which  the  railroad  company  has  for  years  itself  main- 
tained a  crossing  for  vehicles  and  foot  passengers,  and  erected  a 
whistling  post  calling  for  warning  signals,  and  a  warning  board  at  the 
crossing,  having  on  it  the  words,  "Look  out  for  locomotive.  Railroad 
Crossing,"  and  sometimes  worked  for  repair  by  town  labor,  is  a  public 
street  within  the  meaning  of  Code  1899,  c.  54,  §  61,  though  no  order 
of  the  town  council  can  be  produced  showing  acceptance  by  the  town 
of  such  dedication,  or  the  establishment  or  recognization  of  the 
street  by  the  council. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cabell  County;  E.  S.  Doob'ttle,  Judge. 

Action  by  A.  S.  Ray,  administrator  of  Annie  S.  Ray,  against 
the  Chesapeake  &  Ohio  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Simms  &  Enslow,  for  plaintiff  in  error. 
Williams,  Scott  &  Lovett,  for  defendant  in  error. 

Brannon,  p.  Annie  S.  Ray,  a  child  of  10  years,  was  struck 
and  killed  by  a  train  of  the  Chesapeake  &  Ohio  railroad  while 
she  was  crossing  the  railroad  tracks  at  a  street  crossing  in  the 
town  of  Milton,  and  her  administrator  brought  an  action  in  the 
circuit  court  of  Cabell  county  against  the  railroad  company,  and 
recovered  a  verdict  and  judgment  for  $2,900  damages. 

The  company  assigns  it  as  error  that  the  demurrer  to  the  dec- 
laration was  not  sustained.  The  only  question  which  is  here 
worth  considering,  or  is  relied  upon  by  counsel,  arises  on  two  of 
the  four  counts.  It  is  urged  that  those  two  counts  are  bad  be- 
cause they  show  no  duty  on  the  part  of  the  company  to  Annie 
Ray,  since  they  do  not  state  whether  she  was  a  rassenger  on  the 
train,  an  employee,  a  licensee,  or  a  trespasser.  Though  the  first 
count  says  that  the  railroad  crosses  a  public  street  called  **Smith 
Street,"  strangely  enough  it  does  not  show  what  the  street  has  to 
do  with  the  case.  It  does  not  say  that  the  child  was  struck  while 
passing  along  the  street.  It  simply  avers  that  the  defendant  so 
carelessly  and  negligently  managed  the  train  that  it  struck  the 
child.  Though  it  does  not  say  that  the  child  was  struck  while  on 
the  street  and  crossing  the  track,  as  was  the  case,  yet  if  she  was 
struck  anywhere,  on  the  street  or  elsewhere,  by  reason  of  negli- 
gent running  of  the  train,  the  liability  exists.  If  a  train  kilfs  a 
trespasser  on  its  tracks  by  negligence,  it  is  liable.  The  count 
avers  that  the  train  was  pursuing  the  track,  and  struck  the  child ; 
and  it  is  fair  to  say  that  the  child  was  on  the  track,  or  ver)'  near 
it,  and  was  thus  struck.  The  case  of  B.  &  O.  R.  Co.  v,  W^it- 
tington,  29  Grat.  805.  26  Am.  Rep.  384,  does  hold  that  the  dec- 
laration must  state  whether  the  person  injured  was  a  passenger, 
employee,  licensee,  or  what ;  but  we  think  that  that  case  forgets 
the  rule  that  some  duty  is  owing  by  a  railroad  company  to  any 
one,  even  a  trespasser,  on  its  track  anywhere,  whether  at  a  cross- 
ing or  not.    At  any  rate,  we  cannot  follow  that  case  in  disregard 
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of  Bias  V.  Railway,  46  W.  Va.  349,  33  S.  E.  240.  But  in  the 
B.  &  O.  Case  the  count  was  not  as  good  as  in  this  case,  since  it 
simply  alleged  that  the  defendant  conducted  itself  so  negligently, 
carelessly,  and  unskillfuUy  as  to  inflict  on  Whittington  severe 
bodily  injury,  not  saying  how,  whereas  the  counts  in  this  dec- 
laration say  that  the  train  was  by  negligence  driven  against  the 
child  on  the  track.  The  same  is  to  be  said  of  the  second  count. 
It  mentions  no  street,  but  simply  alleges  that  the  defendant  negli- 
gently and  carelessly  drove  its  train  against  the  child  and  killed 
her.  If  even  I  am  wrong  in  saying  that  counts  1  and  2  are  bad, 
as  the  third  and  fourth  counts  are  good,  the  verdict  being  gen- 
eral, not  on  any  particular  count,  the  bad  counts  cannot  reverse, 
as  section  13,  c.  131,  Code  1899,  says  that  where  there  are  several 
counts,  one  of  which  is  faulty,  if  entire  damages  are  given,  the 
verdict  is  good.  As  you  cannot  say  on  which  count  the  jury 
found,  the  common  law  said  that  no  judgment  could  be  given; 
but  the  statute  changes  the  rule.  Cooke  v,  Thornton,  6  Rand.  11 ; 
2  Barton,  L.  Prac.  695. 

The  second  assignment  of  error  is  that  the  court  allowed  oral 
evidence  to  prove  that  Smith  street  had  been  used  by  the  public 
as  a  public  street,  the  claim  of  the  plaintiff,  under  two  counts  of 
the   declaration,  being  that  the  child   was  passing  along^  that 
street  and  crossing  the  railroad,  and  was  there  struck  by  the 
train,  and  that  the  defendant  did  not  blow  the  whistle  or' ring  the 
bell  for  alarm,  as  required  by  statute  at  public  streets.    The  de- 
fendant contends  that,  to  come  under  this  statute,  the  records  of 
the  town  council  must  be  adduced  to  show  it  to  be  a  public  street. 
For  this  contention  we  are  cited  to  Childrey  v.  Huntington,  34 
W.  Va.  466,  12  S.  E.  536,  11  L.  R.  A.  313 ;  Bovd  v,  Woolwine,  40 
W.  Va.  283,  21  S.  E.  1020;  Talbott  v.  King,  32  W.  Va.  6,  9  S.  E. 
48 ;  Ball  v.  Cox,  29  W.  Va.  407,  1  S.  E.  673.    Those  cases  do  not 
apply  to  the  case  in  hand.     They  are  cases  where  the  question 
was  whether  a  city  was  liable  for  defect  in  the  street,  or  a  contest 
between  owners  of  land  as  to  the  existence  of  a  private  right  of 
way,  or  a  contest  between  the  public  and  the  owner  as  to  the  right 
of  a  way  over  his  land.    Surely  section  61,  c.  54,  Code  1899,  re- 
quiring a  bell  to  be  rung  or  a  steam  whistle  to  be  whistled  "where 
the  railroad  crosses  any  public  street  or  highway"  applies  to  any 
street  or  road  actually  used  by  the  public  generally  as  and  for  a 
street — used  so  generally,  so  long,  as  to  be  fairly  denominated 
and  considered  a  highway,  no  matter  that  no  record  of  its  adop- 
tion by  the  county  court  or  council  can  be  produced.    According 
to  the  contention  of  counsel  for  the  defendant,  this  Smith  street 
in  a  town  of  700  people,  dedicated  by  the  owner  25  years  before 
this  lamentable  accident,  the  dedication  accepted  by  the  public 
by  constant  general  use  for  that  time,  one  of  two  main  streets  in 
the  town  crossing  the  railroad  and  connecting  the  two  sections 
of  the  town  on  the  north  and  south  sides  of  the  railroad,  in  the 
heart  of  the  town,  worked  by  the  town  authorities,  recognized  by 
the  railroad  company  itself  as  a  public  street  by  making  and 
keeping  up  a  crossing  on  this  street  over  its  tracks,  and  erecting 
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a  board  at  this  crossing  having  on  it  the  warning,  "Look  out  for 
the  locomotive.  Railroad  Crossing,"  and  a  whistling  post  to  tell 
engineers  where  to  give  alarm,  is  not  such  a  street  as  to  require 
the  bell  or  whistle  alarm,  simply  because  no  order  of  council  es- 
tablishing or  recognizing  Smith  street  can  be  found.  Surely 
that  would  lop  off  much  of  the  usefulness  of  the  statute,  and 
partially  defeat  the  design  of  the  Legislature.  In  Hast  v.  Rail- 
road Co.,  52  W.  Va.  396,  44  S.  E.  155,  we  hold  that  dedication, 
accepted  by  public  and  generally  used,  makes  a  public  highway 
between  dedicator  and  the  public,  though  the  dedication  is  not 
accepted  by  the  county  court,  though  not  for  the  purpose  of 
charging  the  county  with  the  maintenance  of  the  road.  General 
user  will,  for  many  purposes,  make  a  highway.  Many  cases  are 
cited  in  3  Elliott  on  Railroads,  §  1154,  for  the  proposition  that  if 
the  place  has  been  used  as  a  passageway  for  a  long  time,  and 
this  use  is  with  the  knowledge  and  permission  of  the  railroad 
company,  it  is  its  duty  to  treat  it  as  a  highway.  From  that  late 
great  work,  Thompson,  Com.  on  Negligence,  §  1566,  I  quote: 
"Under  a  statute  of  Georgia,  the  omission  to  blow  the  whistle 
and  check  the  speed  of  the  train  on  approaching  a  crossing  over 
a  road  which,  though  used  to  a  greater  or  less  extent  by  the  pub- 
lic, has  never  been  legally  established  as  a  road,  is  not  negligence 
per  se,  though  it  is  plain  that  it  may  be  evidence  of  negligence  to 
go  to  a  jury,  under  principles  already  considered.  The  term 
'any  other  road,'  in  such  a  statute,  has  been  construed  as  re- 
ferring to  public  highways  only,  and  not  to  private  crossings, 
A  road  which  is  openly  and  notoriously  used  as  a  highway,  and 
which  has  been  recognized  by  the  railroad  company  as  such,  by 
planking  and  maintaining  it  as  a  public  crossing,  is  within  the 
meaning  and  operation  of  a  statute  requirng  the  whistle  to  be 
sounded  or  the  bell  rung  on  the  approach  of  a  train  to  a  'traveled 
public  road  or  street.'  It  is  not  necessary,  in  order  to  make  a 
highway  such  as  the  statute  intends,  that  there  should  be  a  tech- 
nical, absolute  public  right  acquired  by  prescription  or  otherwise. 
In  the  same  state,  it  has  been  conceded  that  a  public  crossing 
over  a  railway  may  be  established  by  a  sufficiently  long  user,  so 
as  to  put  the  railway  company  under  the  statutory  duty  of  giving 
signals  when  its  trains  approach  it.  But  the  same  court  has  held 
that,  for  a  railway  company  merely  to  permit  the  public  to  use  a 
crossing  within  a  switchyard,  does  not  make  it  a  public  road  or 
street  crossing,  within  a  statute  requiring  signals  to  be  given. 
A  way  provided  by  a  railway  company  over  its  own  grounds  to 
its  depot  has  been  held  not  to  be  a  'traveled  public  road,'  within 
the  meaning  of  the  same  statute ;  but  this  seems  untenable.  On 
the  other  hand,  evidence  that  a  public  road  has  been  worked  and 
traveled  for  ten  or  fifteen  years  has  been  held  sufficient  to  show 
that  it  is  a  'traveled  public  road'  within  the  meaning  of  the  same 
statute.  A  statute  of  another  state  requiring  such  signals  at 
'public  highways*  is  not  limited  to  roads  which  are  defined  to  be 
public  highways  in  another  statute  of  the  same  state,  but  includes 
a  highway  which  is  made  public  by  general  use.    Under  a  statute 
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requiring  signals  to  be  given  upon  approaching  *the  place  where 
the  railroad  shall  cross  any  traveled  public  road  or  street/  it  is 
held  that  the  road  or  street  must  be  traveled  as  well  as  public ; 
it  is  not  sufficient  that  there  has  been  a  mere  dedication  of  the 
road  or  street  to  the  public  use.  A  statute  of  the  kind  under 
consideration,  which  uses  the  word  'public'  as  descriptive  of  the 
roads  at  which  the  stated  precautions  are  required,  is  not  to  be 
restrained  to  roads  which  are  laid  out  and  established  as  public 
roads  in  the  statutory  manner,  but  applies  equally  to  roads  which 
have  been  dedicated  by  mere  acts  in  pais  by  landowners  to  the 
use  of  the  public,  provided  the  extent  of  travel  upon  them  makes 
them  public  roads  in  point  of  fact."  I  think  that  Smith  street 
under  such  dedication  and  general  use  was  a  public  street;  but 
we  need  not,  for  this  case,  rely  on  that  alone,  because  the  com- 
pany, by  making  a  crossing  with  plank  for  wagons  and  with 
cinders  for  foot  passengers,  treated  and  held  it  out  to  the  public 
as  a  public  crossing,  and  by  locating  a  whistling  post  to  give 
engineers  the  place  for  sounding  whistle  or  bell,  and  by  uniformly 
sounding  them,  admitted  its  duty  to  do  so.  The  following  from 
that  late  great  work,  Elliott  on  Railroads,  §  1154,  will  show 
this :  "In  order  to  impose  upon  the  company  the  duty  to  treat  a 
place  as  a  public  crossing,  those  who  use  the  place  as  a  crossing 
must  either  have  a  legal  right  to  so  use  it,  or  must  use  it  at  the 
invitation  of  the  company,  and  'neither  sufferance  nor  permission, 
nor  passive  acquiescence,'  is  equivalent  to  an  invitation.  If,  how- 
ever, the  traveler  uses  a  place  as  a  crossing  by  invitation  of  the 
company,  it  must  use  ordinary  care  to  prevent  injury  to  him,  as 
where  the  company  constructs  a  grade  crossing  and  holds  it  out 
to  the  public  as  a  suitable  place  to  cross.  Where,  by  fencing  off 
a  footway  over  its  tracks,  it  induces  the  public  to  so  use  it,  by 
building  to  the  track  plank  bridges  for  foot  passengers,  or  by 
constructing  gates  in  the  railroad  fence  for  the  use  of  pedes- 
trians who  habitually  cross  the  track,  it  thereby  holds  out  the 
place  as  proper  for  them  to  use.  Such  invitation  as  imposes  on 
the  company  the  duty  of  ordinary  care  is  implied,  where  by  some 
act  or  designation  of  the  company  persons  are  led  to  believe  that 
a  way  was  intended  to  be  used  by  travelers  or  others  having  law- 
ful occasion  to  go  that  way,  and  the  company  is  under  obligation 
to  use  ordinary  care  to  keep  it  free  from  danger.  There  is  much 
conflict  of  authority  as  to  what  constitutes  such  a  general  use 
of  a  place  as  a  crossing,  or  such  recognition  of  the  right  to  use 
such  a  place,  as  will  impose  upon  the  company  the  duty  of  ob- 
serving the  precaution  required  at  public  crossings ;  but  we  think 
the  doctrine  we  have  expressed  is  the  true  one,  supported  by  the 
best  reasoned  cases  and  bv  the  recognized  principles  of  law." 
See  Norfolk  Co.  v.  Carper, '88  Va.  556,  14  S.  E.  328.  There  can 
be  no  question  that  Smith  street  is  a  public  street  within  the 
meaning  of  said  statute  under  the  facts  of  this  case.  It  is  prudent 
to  say,  upon  the  important  question  whether  a  road  is  a  public 
one  under  the  statute,  that  no  general  infallible  rule  can  be  given. 
Each  case  must  depend  on  its  facts,  where  there  is  not  legal 
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establishment  of  the  road  or  street.  It  is  clearly  not  just  to  rail- 
roads to  say  that  any  one  can  open  a  passage  on  his  land,  and, 
by  using  it  himself  and  allowing  others  to  use  it,  compel  tlie 
railroad  company  to  sound  its  bell  or  whistle ;  it  cannot  be  com- 
pelled to  observe  these  precautions  anywhere  indifferently.  On 
the  other  hand,  it  is  unreasonable,  and  defective  of  the  statute,  to 
say  that  a  way  long  used  by  the  general  public,  dedicated  by  an 
owner  for  a  highw^ay,  traveled  by  many  persons,  presenting  con- 
stant danger  to  persons  in  crossing,  plainly  requiring  these  sig- 
nals for  protection  of  life  of  passengers  both  on  the  highway 
and  railway,  should  not  be  so  treated  by  the  railroad,  only  because 
no  order  of  court  or  council  establishes  it.  Such  a  rule  would 
dispense  with  such  warnings  at  many  crossings  on  the  most  pub- 
lic streets. 

Another  alleged  error  is  based  on  the  reading  from  the  Code 
and  books  of  reported  cases  by  counsel  of  the  plaintiff  in  argu- 
ment before  the  jury.  Counsel  distinctly  call  upon  us  to  say 
whether  it  is  not  error  to  allow  counsel  to  read  law  to  the  jury 
against  objection.  The  subject  has  been  much  discussed  in 
Bloyd  V.  Pollock,  27  W.  Va.  75,  Ricketts  z;.  C.  &  O.  Ry.  Co.,  33 
W.  Va.  433,  10  S.  E.  801,  7  L.  R.  A.  354,  25  Am.  St.  Rep.  901, 
Gregory  v,  O.  R.  R.  Co.,  37  W.  Va.  606,  16  S.  E.  819.  As  stated 
in  the  Gregory  Case,  reading  law  from  lawbooks  to  the  jury  is 
very  dangerous,  and  should  not  be  indulged.  So  many  books 
and  decisions  are  read,  of  such  diverse  statement  and  conclusion, 
some  good  law,  some  bad,  some  not  pertinent  to  the  case,  and 
misapplied  to  the  facts,  and  at  the  close  of  the  argument  the  law 
of  the  case  is  "confusion  worse  confounded."  How  can  the  most 
intelligent  jury  solve  the  riddle  ?  The  safer  course  is  not  to  read 
law  to  the  jury.  As  in  this  -case,  it  may  entail  reversal.  The 
court  has  full  power  to  refuse  to  allow  it.  It  consumes  time  and 
lengthens  trials.  Attorneys  should  argue  and  apply  the  facts, 
and  get  the  law  by  instructions  from  the  court,  if  desired.  If  it 
is  true  that  the  jury  is  the  judge  of  evidence,  and  the  court  of 
the  law,  then  it  follows  that  law  should  not  be  read  to  the  jury; 
for  if  the  jury  is  not  the  judge  of  the  law,  why  read  lawbooks 
to  it  ?  The  courts  of  the  United  States  do  not  allow  it.  In  most 
of  the  states  it  is  not  allowed.  Sullivan  v.  Royer  (Cal.)  1  Am. 
St.  Rep.  51,  and  note,  13  Pac."655;  Phoenix  v,  Allen,  11  Mich. 
501,  83  Am.  Dec.  756;  Hudson  v.  Hudson  (Ga.)  16  S.  E.  350. 
"The  practice  of  counsel  reading  from  lawbooks  when  arguing 
to  the  jurv  is  exceedingly  dangerous,  and  should  not  be  indulged 
in."  Steffenson  v.  Chicago  (Minn.)  51  N.  W.  610.  "The  court 
may  in  civil  cases  refuse  to  permit  counsel  to  read  law  to  a  jury, 
and  this  cannot  be  assigned  as  error.  It  is  the  province  of  the 
court  in  such  cases  to  interpret  the  law  for  the  jury,  and  not  for 
the  jury  to  interpret  the  law  for  themselves."  Spragne  z\  Craig, 
51  111.  288.  When,  how^ever,  law  has  been  read,  it  becomes  a 
question  whether  it  should  cause  reversal.  If  the  law  is  bad,  or 
not  pertinent  to  the  case,  unless  instructions  after  such  argument 
propound  the  sound  law  on  the  very  points  to  which  the  &d  law 
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relates,  it  will  call  for  reversal ;  but  if  so  cured,  it  will  not.  If 
good  and  pertinent  law,  it  will  not  call  for  reversal.  The  law 
read  in  this  case  was  statute  and  decided  law,  pertinent  and 
sound,  except  as  stated  below,  and  we  see  no  cause  for  reversal 
for  that  cause  under  cases  above  cited.  I  will  say,  however,  that 
the  reading  from  Cleveland  v.  Corrigan  (Ohio)  20  N.  E.  466, 
3  L.  R.  A.  387,  was  bad,  because  it  states  three  clashing  lines  of 
authorities  as  to  the  care  required  of  children,  leaving  it  to  the 
jury  to  say  which  was  the  correct  one.  Perhaps  plaintiff's  in- 
struction 1  cured  it,  but  it  should  not  have  been  read. 

But  this  does  not  end  the  trouble.     The  attorney  read  long,, 
confusing  recitals  of  facts  from  decided  cases.     For  what  pur- 
pose?    From  Omaha  v,  Morgan  a  long  recital  of  the  facts  of 
that  case — nothing  but  a  recital  of  facts.    What  had  they  to  do 
with  this  case,  except  to  confuse  the  jury?    Was  it  intended  to- 
similarize  the  two  cases?    This  was  not  admissible.    It  is  purely 
evidentiary  matter,  which  everybody  concedes  to  be  not  allow- 
able, because  a  jury  must  try  a  case  by,  and  only  by,  its  own  evi- 
dence.   The  facts  had  little  or  no  similarity  with  the  case  before 
the  jury.    So  far  as  it  had,  it  was  improper;  if  it  had  not,  then 
it  was  improper  for  it  to  touch  this  case.    Then  there  is  the  long 
detail  of  facts  read  from  Swift  v.  Staten  Island  (N.  Y.)  25  N- 
E.  378,  touching  injury  to  a  little  girl  of  IS  while  crossing  a  rail- 
road  track,  injured   while  watching  one  train  by  another  ap- 
proaching from  another  direction.    The  cases  being  nearly  akin 
in  facts  and  character,  the  object  was  to  lend  strength  to  the 
plaintiff's  case  by  using  that  case  as  a  precedent ;  in  other  words, 
to  try  this  case  by  that  case.     It  also  contained  much  argumenta- 
tion to  prove  the  liability  on  the  facts  of  that  case — the  mere  facts 
— and  thence  deduced  liability  on  the  defendant  in  this  case.     It 
is  not  allowable  to  thus  introduce  evidence  and  facts  of  another 
case,  because  it  lends  its  impress  influences,  or  may  influence, 
the  jury  trying  the  case  in  hand.     It  is  matter  foreign  and  ex- 
traneous to  the  case.    See  Ricketts  v.  Ches.  &  O.  Ry.,  33  W.  Va. 
433,  10  S.  E.  801,  7  L.  R.  A.  354,  25  Am.  St.  Rep.  901,  citing  1 
Thomp.  on  Trials,  §  947,  saying  that  counsel  had  no  right  to  in- 
troduce any  evidentiary  matter  not  in  evidence,  and  cannot,  under 
pretense   of   reading   lawbooks,   read   passages   which   bear   on 
questions  of  fact  before  the  jury.    It  is  not  allowable  even  to  read 
the  facts  of  the  same  case  as  contained  in  a  report  of  a  decision 
upon  it  in  the  Supreme  Court.     State  v,  Whit  (N.  C.)  72  Am. 
Dec.  533. 

For  reasons  stated  above  as  to  Smith  street  being  a  street,  we 
think  defendant's  instructions  8  and  9  bad,  as  they  say  that 
user  will  not  make  a  street,  but  only  record  acceptance  of  dedica- 
tion. In  any  view,  under  all  circumstances  of  the  case,  they  were 
inapt  and  misleading. 

Judgment  reversed ;  verdict  set  aside ;  new  trial  awarded ;  case 
remanded. 

17  R  R  R— 50 
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(Supreme  Court  of  Louisiana,  Jan.  30,  1905.) 
[38   So.    Rep.    166.] 

Injury  to  Trespasser  on  Track — Headlights — ^Care  Required  of  Rail- 
road.— Plaintiff  claims  damages  for  the  death  of  James  Gilliam,  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant  com- 
pany. He  was  killed  by  the  forward  open  car  of  a  train  operated  by 
defendant's  employees.  At  half  past  8  o'clock  on  a  dark  night  he  was 
asleep,  in  an  intoxicated  condition,  on  defendant's  private  roadbed, 
between  the  tracks  of  the  road,  and  in  the  open  country.  The  train 
was  being  pushed  northward  by  a  locomotive  placed  at  its  rear  end, 
and  facing  south.  The  train  had  a  small  red  light  attached  to  the 
rear  of  the  engine,  and  three  small  railroad  lanterns  in  the  hands  of 
men  stationed  upon  the  flat  cars  (in  front  as  the  train  was  running) 
of  the  engine.  The  negligence  charged  was  that  the  company  should 
have  had  on  the  forward  moving  flat  car  a  light  similar  to  the  head- 
lights usually  placed  in  front  of  locomotives,  enabling  brakemen  on 
the  flat  cars  to  discern  objects  on  the  track  in  time  to  avert  injury. 
Held,  that  plaintiff  could  not  successfully  urge  as  negligence  the 
company's  failure  to  take  such  unusual  precautions  for  the  protection 
of  the  deceased,  a  trespasser  upon  its  tracks.  Smith  v.  Railroad,  17 
South.  302,  47  La.  Ann.  833. 

Trespassers — Care  Due  from  Railroad.* — Trespassers  have  not  the 
right  to  exact  from  railroad  companies  the  same  care  for  their  safety 
as  can  their  employees  and  their  passengers. 

Negligence — Proximate  Cause.t — Defendants  have  been  repeatedly 
relieved  from  the  charge  of  negligence  where  the  act  done  or  omitted 
to  be  done  was  one  which  the  party  had  no  reasonable  ground  to 
know  or  believe,  or  could  not  reasonably  be  held  to  foresee  in  the 
light  of  the  attending  circumstances,  or  which  he  did  not  know,  would 
carry  with  it  injury  as  its  natural  and  probable  consequence. 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court,  Parish  of  Caddo; 
Thomas  Fletcher  Bell,  Judge. 

Action  by  Ida  Gilliam  against  the  Texas  &  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Wise,  Randolph  &  Rendall,  for  appellant. 

Thatcher  &  Welsh  (Mtirff  &  Webb,  of  counsel),  for  appellee. 

♦See  foot-notes  appended  to  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co. 
(Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cas,,  N.  S.,  397;  Maysville 
&  B.  S.  R.  Co.  V.  McCabe  (Ky.),  13  R.  R.  R.  459,  36  Am.  &  Eng.  R 
Cas.,  N.  S.,  459;  foot-notes  appended  to  Rawitzer  v.  St.  Paul  City  Ry. 
Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  91;  Koegcl 
V.  Missouri  Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R 
Cas.,  N.  S.,  358;  Hortenstine  v.  Virginia-Carolina  Ry.  Co.  (Va.),  12 
R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  Gregory  v.  Louisville 
&  N.  R.  Co.  (Ky.),  12  R.  R.  R.  293,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
293;  foot-note  appended  to  Means  v.  Southern  Cal.  Ry.  Co.  (Cal.),  13 
R.  R.  R.  411,  36  Am.  &  Eng.  R,  Cas.,  N.  S.,  411. 

fAs  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142,  where  all  the  preceding 
authorities  in  this  series  are  collected. 
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Statement  of  the  Case. 

NiCHOLLS,  J.  The  plaintiff  sues  in  her  individual  right  as 
widow  in  community  with  James  Gilliajn,  deceased,  and  as  nat- 
ural tutrix  of  their  minor  child,  Mattie  Bell  Gilliam ;  she  praying 
for  judgment  in  favor  of  herself  individually  for  $10,000,  and  for 
judgment  in  favor  of  said  minor  for  $15,000. 

The  demand  is  based  upon  the  allegations :  That  on  or  about 
the  night  of  July  2,  1901,  her  husband  was  walking  along  the 
track  of  said  defendant  railroad  company,  in  the  town  of  Belcher, 
Caddo  parish,  La.,  which  track  was  constantly  used  by  pedestrians 
with  the  knowledge  and  consent  of  defendant  company,  and  that 
one  of  the  trains  of  said  company  ran  over  him,  inflicting  inju- 
ries of  which  he  died.  That  said  decedent  was  killed  at  a  point 
on  defendant's  line  at  Belcher  Station,  Caddo  parish,  La.,  where 
pedestrians  had  been  for  a  long  time  accustomed  to  walk  with 
the  knowledge  and  acquiescence  of  the  said  railroad  company. 
That  he  was  killed  at  a  point  where  the  trains  of  defendant  were 
required  to  be  under  absolute  control,  as  it  was  in  a  populous 
village,  where  the  defendant  company  had  a  depot,  and  where 
its  trains  were  required  to  give  signals  for  the  crossing  and  sta- 
tion, at  which  they  are  required  to  stop.  That  the  train  which 
ran  over  him  was  not  properly  equipped  and  operated;  running 
at  a  high  rate  of  speed  through  the  town ;  giving  no  signals  for 
the  station  or  crossing  near  the  point  where  decedent  was  killed. 
That  the  locomotive  was  in  the  rear  of  the  train,  pushing  it 
rapidly  along  the  track,  without  any  headlight  on  the  caboose, 
which  was  in  front  of  the  train.  She  shows  that  the  track  was 
straight,  and,  had  the  train  been  equipped  with  a  headlight,  and 
its  operators  on  the  lookout,  and  the  proper  signals  given,  that 
the  injury  and  death  of  her  husband  would  have  been  averted. 
That  said  company  was  guilty  of  gross  negligence  and  wanton 
disregard  of  its  duties  to  the  public  in  backing  said  train  rapidly 
on  its  road,  at  a  point  where  pedestrians  constantly  used  its  track 
with  the  knowledge  of  said  company,  without  giving  signals  of 
its  approach,  and  without  having  said  train  equipped  with  a 
headlight,  and  its  operators  on  the  lookout. 

That  decedent  was  not  in  fault,  but  that  his  death  was  due  to 
the  sole  fault  of  defendant.  That  her  husband's  body  was  torn 
and  mangled,  and  that  he  suffered  excruciating  pains  for  several 
minutes,  until  relieved  by  death.  That  she  has  been  damaged  in 
the  sum  of  $10,000  for  the  loss  of  his  comfort  and  support,  and 
that  the  minor,  M.  B.  Gilliam,  has  been  damaged  in  the  sum  of 
$5,000  for  the  pain  and  suffering  of  her  father,  and  in  the  further 
sum  of  $10,000  for  the  loss  of  support.  Defendant,  after  plead- 
ing a  general  denial,  averred  that  if  the  plaintiff's  husband  was 
killed  through  the  fault  or  negligence  of  its  employees,  which  it 
specially  denied,  he  was  guilty  of  contributory  negligence,  and 
cannot  recover. 

The  jury  rendered  a  verdict  against  the  defendant,  and  in 
favor  of  the  plaintiff  individually  and  as  tutrix  of  the  minor. 
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Mattie  Bell  Gilliam,  for  $16,000,  and  judgment  was  rendered 
accordingly.     Defendant  appealed. 

While  plaintiff's  husband  was  asleep,  in  a  state  of  intoxication, 
between  the  rails  of  the  tracks  upon  defendant's  right  of  way, 
about  half  past  8  o'clock  on  a  dark  night,  he  was  killed  by  the 
forward  moving  flat  car  of  a  railroad  train  propelled  northward 
by  an  engine,  which  was  placed  at  the  south  end  of  the  train, 
itself  facing  southward.  Though  plaintiff  may  have  been  ex- 
cusable in  walking  upon  defendant's  right  of  way  without  its 
express  consent,  he  was  utterly  without  justification  in  having 
gone  upon  it  at  the  time  and  in  the  condition  in  which  he  was, 
and  in  being  upon  it  at  the  time  and  in  the  condition  he  was 
when  he  was  killed.  Assuming  that  defendant  may  have  been 
guilty  of  some  negligence,  in  having  failed  to  take  precautions 
by  which  his  life  might  have  been  saved,  it  is  beyond  dispute  that 
he  was  guilty  of  gross  contributory  negligence.  The  plaintiff, 
to  recover  in  this  case,  would  have  to  establish  a  condition  of 
things  such  as  would  render  the  defendant  liable  to  her  in  dam- 
ages for  her  husband's  death,  in  spite  of  his  being  as  greatly  in 
fault  as  he  was  himself. 

Her  counsel  maintains  that  she  has  done  so.  He  urges  that  if 
a  railroad  company,  in  running  its  trains  at  night,  instead  of 
placing  the  locomotives  which  are  to  move  the  cars  in  front  of 
them,  so  as  to  pull  them,  places  them  at  the  rear  end  of  the  trains, 
facing  away  from  them,  so  as  to  push  the  cars  to  the  front,  it  is 
their  legal  duty  to  place  a  light  upon  the  leading  cars — lights 
such  as  the  locomotives  should  have  had  upon  them,  had  tJiey 
been  in  front,  enabling  the  brakemen  or  other  employees  upon 
those  leading  cars  by  means  of  those  lights  to  discover  objects 
upon  the  tracks  in  time  to  stop  the  train  and  avert  injury.  Coun- 
sel say  that  the  correctness  of  that  proposition  is  supported  by 
the  decision  of  the  Supreme  Court  of  Tennessee  in  the  matter 
of  Little  Rock  &  Memphis  Railwav  Co.  v.  Wilson,  reported  in 
16  S.  W.  613,  13  L.  R.  A.  364,  25  Am.  St.  Rep.  693 ;  by  the  de- 
cision of  the  Supreme  Court  of  Missouri  in  Whalen  v,  Chicago 
&  N.  W.  Ry.  Co.,  75  Mo.  654* ;  Chamberlain  v,  Missouri  Pacific 
Ry.  Co.  (Mo.)  33  S.  W.  437;  and  in  that  of  the  Supreme  Court 
of  Louisiana  in  Downing  v.  Railway  Co.,  104  La.  508,  29  South. 
207. 

The  syllabus  of  the  first-mentioned  of  these  cases  reads  as  fol- 
lows : 

"The  duty  to  keep  'a  person  upon  the  locomotive  always  upon 
the  lookout  ahead,'  imposed  upon  every  railroad  company  by 
Mill.  &  V.  Code,  §  1298,  in  default  of  which  it  is  by  section 
1299  made  responsible  for  all  damages  from  accident  or  colli- 
sion, is  absolute,  and  renders  the  company  liable  for  all  accidents 
happening  while  it  is  running  a  train  with  the  locomotive  at  the 
rear,  whether  it  has  a  lookout  upon  the  front  car  or  not." 

The  action  was  one  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defendant's  failure  to  com- 

♦Proper  citation  is  75  Wis.  654,  44  N.  W.  849. 
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ply  with  statutory  requirements  as  to  lookouts.  Judgment  was 
rendered  in  the  trial  court  in  favor  of  the  plaintiff,  and  on  appeal 
the  judgment  was  affirmed.  The  facts  of  the  case  were  that  in- 
juries were  received  by  Wilson  while  drunk  and  asleep  on  the 
defendant's  tracks  at  a  point  about  30  yards  of  Market  street, 
in  Memphis,  Tenn.  The  accident  occurred  during  the  night,  and 
"while  the  employees  of  the  company  were,  by  means  of  an  engine 
in  the  rear  of  a  train  of  nine  cars,  pushing  the  train  into  the 
company's  yard,  south  of  Market  street.  As  we  understand  the 
case,  the  company  was  charged  with  negligence  on  two  grounds : 
(1)  Because  it  did  not  have  the  headlight  in  front  upon  the 
locomotive,  as  required  by  the  terms  of  the  statute;  and,  second, 
because  it  had  failed  to  keep  a  lookout  at  some  place  on  the 
front  car  of  the  train,  or  on  the  ground,  either  in  front  of  the 
car  or  on  the  side,  and  so  near  the  road  that  he  could  command 
a  view  of  the  roadbed  in  front  of  the  moving  train.  The  trial 
court  was  of  the  opinion  that  the  requirements  of  the  statute  as 
to  having  a  headlight  in  front  on  the  locomotive  did  not  apply 
to  the  case,  as  the  locomotive  was  not  in  front  of,  but  behind. 
It  held  that  the  defendant  was  legally  responsible,  however,  on 
the  second  ground  of  complaint  assigned  and  set  up ;  that  it  was 
guilty  of  the  negligence  therein  charged,  and  that  this  negligence 
proximately  caused  the  injury;  that,  had  there  been  a  lookout 
on  the  leading  car,  on  the  ground,  either  in  front  of  or  on  the 
side  of  the  train,  a  lookout  so  placed  could  have  discovered 
Wilson  in  time  to  have  prevented  the  accident,  notwithstanding 
W^ilson's  negligence  in  being  there,  and  so  the  company  was  re- 
sponsible for  failure  to  take  this  precaution,  which,  it  held,  evi- 
denced a  lack  of  reasonable  care  and  prudence.  The  court 
considered  plaintiff's  negligence  in  mitigation  of  damages,  and 
recovery  for  only  $1,500  was  allowed. 

The  appellate  court  held  that  the  trial  court  erred  in  holding 
that  the  provisions  of  the  statute  requiring  a  headlight  to  be 
placed  upon  the  locomotive  were  dispensed  with  because  in  that 
particular  case  the  locomotive  was  not  in  front  of,  but  behind, 
the  train ;  that,  notwithstanding  that  fact,  it  was  the  duty  of  the 
company  to  have  had  the  headlight  upon  the  locomotive;  that, 
the  company  having  failed  to  comply  with  the  statutory  require- 
ments, Wilson,  notwithstanding  his  negligence,  could  recover 
damages,  his  negligence  under  such  circumstances  being  con- 
sidered in  mitigation  of,  but  not  in  bar  of,  the  action,  as  might 
have  been,  had  the  company  been  charged  with  negligence  under 
its  common-law  obligations;  that  the  rule  of  law  announced  by 
the  trial  court  being,  under  the  actual  circumstances  of  the  case, 
correct,  it  was  immaterial  upon  what  consideration  this  was 
done. 

We  do  not  think  that  the  decision  just  referred  to  is  determi- 
native of  the  one  before  us.  There  is  no  special  statute  in 
Louisiana,  for  the  violation  of  whose  requirements  the  railroad 
company  would  be  held  responsible  in  clamas^^es,  as  was  held  in 
the  Wilson  Case.  Counsel  sav  that  the  Tennessee  statute  and 
the  Louisiana  jurisprudence  are  the  same  in  principle,  but  there 
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IS  error  in  that  statement.  This  court  has  never  gone  to  the  ex- 
tent claimed.  The  syllabus  in  the  Chamberlain  Case  declares 
that  where  a  train  is  running  through  a  populous  neighborhood, 
just  outside  of  the  city  limits,  where  laborers  have  for  years  been 
accustomed  to  use  the  tracks  in  going  to  their  work,  and  the  em- 
ployees on  the  train  see,  or  by  the  exercise  of  ordinary  care  may 
see,  a  person  on  the  track  in  time  to  avoid  a  collision,  but  fail  to 
use  such  care,  the  company  will  be  liable,  though  the  person  in- 
jured is  guilty  of  contributory  negligence. 

The  decision  leaves  as  an  open  question  the  circumstances  un- 
der which  a  railroad  company,  by  the  exercise  of  ordinary  care, 
ought  to  see  objects  upon  its  track.  The  court  in  that  case  de- 
fined "ordinary  care"  as  such  care  as  an  ordinarily  prudent  man 
would  use  under  the  same  or  similar  circumstances. 

The  negligence  of  the  defendant  which  is  charged  against  it 
is  that  it  failed  to  place  a  light  on  the  forward  moving  car,  such 
as  would  enable  a  brakeman  standing  at  the  end  of  that  car  to  see 
objects  in  front  of  the  track  in  sufficient  time  to  stop  the  train 
and  to  avert  threatened  injury.  The  testimony  shows  that  there 
was  a  small  light  attached  to  the  rear  of  the  engine  or  tender; 
that  there  were  men  standing  in  front  of  the  engine,  upon  the 
flat  cars,  each  provided  with  railroad  lanterns ;  one  of  these  men 
was  standing  upon  the  forward  car,  one  upon  the  car  behind  the 
tender,  and  the  third  on  the  middle  car  between  the  two.  The 
testimony  further  shows  that  lights  such  as  are  placed  in  front 
of  locomotives,  and  are  known  as  "headlights,"  are  never  placed 
upon  the  car  which  is  in  front  when  the  cars  are  being  pushed 
forward  by  a  locomotive  placed  at  the  rear  of  the  train.  The 
question  submitted  to  us  for  decision  is  whether  the  defendant 
was  guilty  of  negligence  in  the  premises,  as  charged.  We  have 
given  the  meaning  of  that  word  as  defined  in  the  Chamberlain 
Case  (Mo.)  33  S.  W.  437.  It  is  also  defined  in  Summers  v. 
Crescent  Citv  Railroad  Companv,  34  La.  Ann.  147,  44  Am. 
Rep.  419,  and  Clerc  v.  Railroad,  107  La.  376,  377,  31  South.  886, 
90  Am.  St.  Rep.  319,  and  authorities  cited. 

In  the  latter  case  this  court  said : 

"We  have  repeatedly  relieved  defendants  from  the  charge  of 
negligence  where  the  act  done  was  one  which  the  party  had  no 
reasonable  ground  to  know  or  believe  or  could  not  reasonably  be 
held  to  foresee,  in  the  light  of  attending  circumstances,  or  which 
he  did  not  know,  would  carry  with  it  injury,  as  its  natural  and 
probable  sequence." 

In  Henry  zk  Lumber  Co.,  48  La.  Ann.  950,  20  South.  221,  the 
parents  of  a  young  man  brought  suit  against  the  defendant  com- 
pany, in  whose  employment  he  was,  for  damages  for  having 
caused  the  death  of  their  son  by  its  negligence.  The  plaintiffs 
asserted  that  he  was  ordered  by  the  foreman  of  the  company  to 
take  hold  of  a  certain  belt  while  he  (the  foreman)  laid  it, 
while  the  shaft  and  other  machinery  were  in  motion,  revolving  at 
a  highly  dangerous  rate  of  speed ;  that  the  deceased  was  ignorant 
of  the  dangers,  and  obeyed ;  that,  the  belt  being  in  bad  condition. 
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it  caught  on  the  shaft,  and  was  twisted  around  it  while  rapidly 
revolving,  throwing  deceased  with  great  violence  against  the 
roof,  in  consequence  of  the  space  between  the  shaft  and  the  roof 
being  so  short  as  not  to  permit  the  passage  of  the  body  without 
striking.  Plaintiffs  charged  that  the  company  was  guilty  of  fault 
and  negligence  in  having  that  factory  constructed  in  a  defective, 
dangerous,  and  unskilled  manner;  that  there  was  not  sufficient 
space  between  the  floor  and  the  shaft. 

Referring  to  that  charge,  this  court  said: 

"It  could  scarcely  be  expected  that  those  who  constructed  the 
factory  should  have  done  so  with  reference  to  the  possibility  of  a 
human  body  being  carried  up  and  around  a  revolving  shaft,  and 
that  they  should  have  left  a  larger  space  between  the  roof  and  the 
shaft  than  they  did,  for  the  purpose  of  enabling  a  body  to  pass 
without  being  struck.  As  no  one  would  anticipate  that  the  belt 
would  slip  off  from  the  upper  pulley  as  it  did,  and  that,  just  as 
it  did  so,  a  heavy  weight  should  be  suddenly  thrown  upon  it, 
no  one  would  guard  against  that  'special  contingency.' " 

The  court,  considering  that  the  omission  to  provide  precau- 
tions against  such  remote  possibilities  was  not  negligence,  af- 
firmed the  judgment  of  the  trial  court  in  favor  of  the  defendant. 

In  the  case  at  bar,  plaintiff  claims  that  it  was  the  duty  of  the 
defendant  company  to  have  taken  unusual  steps  to  secure  against 
danger  not  only  to  trespassers  upon  their  right  of  way,  but  to 
trespassers  lying  asleep  between  their  tracks,  in  a  state  of  intoxi- 
cation, on  a  dark  night.  While  the  situation  at  some  particular 
place  on  the  right  of  way  might  have  been  such  as  to  have  given 
reason  for  the  company  employees  to  anticipate  finding  tres- 
passers at  that  place,  we  do  not  think  that  there  would  be  reason 
to  anticipate  that  such  trespassers  would  be  lying  drunk  and  help- 
less between  the  tracks.     Such  a  situation  would  be  exceptional. 

We  do  not  think  that  the  widow  and  child  of  the  deceased  could 
reasonably  require  that  the  defendant  should  have  taken  greater 
precautions  than  it  did  for  his  protection.  Smith  v.  Railroad 
Company,  47  La.  Ann.  833,  17  South.  302.  Had  he  been  tres- 
passing upon  the  right  of  way,  but  not  drunk  and  asleep,  the  red 
light  at  the  back  of  the  engine,  and  the  white  lanterns  in  the 
hands  of  the  men  upon  the  flat  cars,  and  the  flashings  of  light 
from  the  opening  of  the  furnace,  coupled  with  the  noise  of  the 
running  train,  would  have  warned  him  of  the  approaching  train, 
and  he  could  doubtless  have  saved  himself  by  going  to  the  edge 
of  the  embankment,  or,  if  necessary,  going  carefully  down  its 
sides.  Prompt  steps  were  taken  to  stop  the  train  as  soon  as 
the  position  of  the  deceased  was  seen,  and  it  was  stopped  as 
quickly  as  possible  to  avoid  the  accident.  Trespassers  have  not 
the  right  to  exact  from  railroad  companies  the  same  care  for  their 
safety  as  can  their  employees  and  their  passengers.  Reary  v. 
Railway  Co.,  45  La.  Ann.  32,  3  South.  390.  8  Arn.  St.  Rep.  497 ; 
O'Connor  v.  Railroad  Co.,  44  La.  Ann.  339,  10  South.  678. 

The  accident  in  this  case  did  not  occur  in  a  citv  or  a  town,  or 
upon  a  street,  but  in  the  country,  on  the  company's  right  of  way. 
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Plaintiff's  counsel  refers  in  his  brief  to  the  decision  of  ihv. 
coi  Tt  in  McClanahan  v,  \^icksburg,  Shreveport  &  Pacific  Railway 
Co..  Ill  .a.  781,  35  South.  902.  The  facts  of  that  case  differ 
materially  from  those  in  the  one  before  us.  There  was  no  ques- 
tion in  the  McClanahan  Case  as  to  the  duty  of  the  defendant 
company  to  have  furnished  light  sufficient  to  see  objects  upon  the 
tracks  ahead.  The  accident  occurred  in  the  da>'time,  and  nature 
herself  had  furnished  the  light.  The  negligence  of  the  company 
consisted  in  the  fact  that  its  employees  did  not  make  use  of  their 
senses  to  see,  although  there  was  plenty  of  light  to  do  so.  We 
have  omitted  to  mention  that  the  counsel  was  mistaken  in  his 
citation  of  Whalen  v.  Chicago  &  Northwestern  Railway  Co. 

We  have  examined  tlie  7Sth  Missouri  Reports,  and  do  not 
find  the  case  mentioned  in  that  book.  We  do  not  know  what  its 
facts  were. 

We  are  of  the  opinion  that  the  verdict  of  the  jury  and  the 
judgment  of  the  court  herein  appealed  from  are  erroneous. 

For  the  reasons  herein  assigned,  the  verdict  of  the  jury  and 
the  judgment  appealed  from  are  hereby  annulled,  avoided,  and 
reversed,  and  plaintiff's  demand  is  rejected  and  the  suit  dismissed. 

Provosty,  J.,  not  having  heard  the  argument,  takes  no  part. 


Southern  Ry.  Co.  v.  Hoge. 

(Supreme  Court  of  Alabama,  July  21,  1904.) 

[37  So.  Rep.  439.] 

Killing  Animals — Sufficiency  of  Complaint. — ^Where  a  complaint  in 
an  action  against  a  railway  company  for  injuries  to  certain  mules 
alleged  that  defendant  operated  certain  locomotives,  etc.,  through  E. 
county,  within  the  state,  and  that  on  July  4,  1902,  defendant  negli- 
gently ran  its  locomotive,  etc.,  over  or  against  two  mules  belonging 
to  plaintiff,  thereby  killing  or  disabling  them,  to  plaintiffs  damage, 
etc.,  was  not  demurrable  for  failure  to  aver  in  what  defendant's  negli- 
gence consisted,  where  the  cars,  etc.,  were  operated,  and  whether  the 
mules  were  killed  or  disabled. 

Same — Contributory  Negligence— Running  at  Large  in  Stock  Law 
District.* — In  an  action  against  a  railroad  company  for  killing  certain 
mules,  a  plea  of  contributory  negligence  in  that  the  portion  of  the 
track  where  the  alleged  injury  occurred  was  in  a  stock-law  district,  in 
which  mules  were  prohibited  from  running  at  large,  and  that  at  the 
time  of  the  injury  they  were  being  allowed  to  run  at  large  in  such 
territory,  was  demurrable. 

Same — Absence  of  Negligence — Engineer's  Testimony .f — Where 
defendant's  engineer  was  the  only  person  who  witnessed  the  killing 
of  plaintiff's  mules  by  one  of  defendant's  trains,  and  he  testified  that 


♦See  foot-notes  appended  to  Seaboard  Air-Line  Ry.  v.  Collier  (Ga.), 
8  R.  R.  R.  702,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  702. 

fAs  to  the  duty  of  railroad  companies  to  maintain  lookouts  upon 
trains  in  order  to  avoid  injuring  live  stock,  see  extensive  note  ap- 
pended to  Davis  V.  Southern  Ry.  Co.  (S.  Car.),  12  R.  R.  R.  188,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  188. 

As  to  the  presumption  of  negligence  and  burden  of  proof  in  stock 
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lie  first  discovered  the  mules  some  15  or  20  feet  from  the  track,  com- 
ing toward  it,  and  that  after  getting  on  the  track  they  ran  25  or  30 
yards,  and  that,  though  he  used  all  of  the  appliances  of  a  well-equipped 
railroad  to  prevent  injuring  the  animals,  it  was  impossible  for  him  to 
stop  before  striking  them,  the  killing  of  the  mules  was  due  to  acci- 
dent, and  not  the  defendant's  negligence. 

Appeal  from  City  Court  of  Gadsden;  John  H.  Disque,  Judge. 

Action  by  J.  F.  Hoge  against  the  Southern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

The  complaint  contains  three  counts,  which  were  in  words  and 
figures  as  follows:  "(1)  The  plaintiff  claims  of  the  defendant 
corporation  three  hundred  &  00-100  dollars  damages  for  that 
on  and  prior  to  the  4th  day  of  July,  1902,  the  defendant  was 
operating  locomotives,  cars  or  trains  over  and  through  the 
county  of  Etowah  from  Rome,  Ga.,  to  Attalla,  Ala. ;  that  on  or 
about  said  4th  day  of  July,  1902,  the  defendant  negligently  ran 
its  engine,  locomotive,  cars,  or  trains  over  or  against  two  mules 
of  plaintiff,  and  thereby  killing  or  disabling  them,  to  the  dam- 
age of  plaintiff  as  aforesaid.  (2)  The  plaintiff  claims  of  the 
defendant  corporation  the  further  sum  of  three  hundred  dollars 
as  damages  for  that  the  defendant  corporation  negligently  ran 
its  locomotive,  train,  or  cars  over  and  against  tw^o  mules  of  plain- 
tiff, so  that  it  killed  or  disabled  them,  on  or  about  July  4th, 
1902;  hence  this  suit.  (3)  The  plaintiff  claims  of  the  defendant 
corporation  the  sum  of  three  hundred  dollars,  and  for  cause  of 
action  states  that  on  and  prior  to  the  4th  day  of  July,  1902,  de- 
fendant corporation  owned,  operated,  or  conrtolled  a  railway 
over  and  through  Etowah  county,  Ala.,  from  Rome,  Ga.,  to 
Attalla,  Ala. ;  that  the  defendant  corporation  used  in  operating 
said  railway  trains  driven  by  steam  locomotives  or  engines;  that 
on  or  about  said  4th  day  of  July,  1902,  defendant,  its  agents  or 
employees,  ran  its  train,  locomotive,  or  cars  over  and  against 
two  mules  of  plaintiff,  and  thereby  killing  or  disabling  said  mules, 
and  injuring  plaintiff  in  the  sum  of  three  hundred  dollars. 
Plaintiff  avers  that  said  injuries  resulted  from  and  w^ere  caused 
by  the  negligence  of  the  defendant,  its  agents  or  employees,  in 
the  management  or  control  of  its  locomotives,  trains  or  cars ; 
hence  this  suit."  The  defendant  separately  demurred  to  each 
of  the  counts  of  the  complaint  upon  the  following  grounds:  (!) 
It  does  not  aver  or  show  where  defendant  operated  its  cars,  lo- 
comotives, or  trains.  (2)  It  does  not  aver  or  show  whether  the 
mules  were  killed  or  disabled.  (3)  It  does  not  aver  or  show  in 
what  the  negligence  of  defendant  consisted.  The  demurrers  to 
each  of  the  counts  of  the  complaint  were  overruled.     Thereupon 

killing  cases,  see  extensive  note  appended  to  Mason  &  B.  R.  Co.  v. 
Revis  (Ga.),  12  R.  R.  R.  787,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  787. 

As  to  the  care  required  of  those  in  charge  of  trains  to  avoid  colli- 
sions with  animals,  see  foot-note  appended  to  Nashville  &  K.  R.  Co.  v. 
Davis  (Tenn.),  13  R.  R.  R.  432,  36  Am.  &  Kng.  R.  Cas.,  N.  S.,  432, 
whece  all  the  preceding  authorities  in  this  series  are  collected. 
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the  defendant  pleaded  the  general  issue  and  the  following  special 
plea:  (2)  And  for  further  plea  in  this  behalf  defendant  says 
that  the  alleged  injury  resulted  from  the  negligence  of  plaintiff, 
which  said  negligence  consisted  in  this:  The  portion  of  defend- 
ant's track  where  said  alleged  injury  occurred,  was  in  a  stock-law 
district,  in  which  mules  were  by  the  law  of  the  state  of  Alabama 
prohibited  from  running  at  large,  and  that  at  the  time  said  mules 
were  so  injured  they  were  being  allowed  to  run  at  large  in  said 
territory."  To  plea  No.  2  the  plaintiff  demurred  upon  the  fol- 
lowing grounds:  (1)  Said  plea  is  no  answer  to  the  complaint. 
(2)  The  fact  that  stock  was  prohibited  from  running  at  large 
in  a  district  where  it  was  killed  shows  no  negligence  on  the  part 
of  the  plaintiff,  so  as  to  prevent  his  recovering.  This  demurrer 
was  sustained,  and  the  cause  was  tried  upon  issue  joined  on  the 
plea  of  the  joint  issue. 

Burnett,  Hood  &  Murphree,  for  appellant. 
Culli  &  Martin,  for  appellee. 

Haralson,  J.  There  was  no  merit  in  the  demurrer  to  the 
complaint,  as  has  in  principle  been  often  decided.  Choate  v. 
Southern  Ry.  Co.,  119  Ala.  611,  24  South.  373. 

The  demurrer  to  the  plaintiff's  second  plea,  was  properly  sus- 
tained. A.  G.  S.  R.  Co.  V.  McAlpine,  71  Ala.  545 ;  A.  G.  S.  R. 
Co.  V.  Powers,  73  Ala.  244 ;  L.  &  N.  R.  Co.  v.  Kelsey,  89  Ala. 
287,  7  South.  648. 

The  evidence  shows  without  conflict,  that  the  track  was 
straight,  from  a  quarter  to  a  half  mile  in  the  direction  from 
which  the  train  was  coming,  to  where  the  mules  came  on  the 
track;  that  mule  tracks  were  seen  on  the  right  of  way  of  the 
railroad,  also  where  the  animals  came  on  the  road's  track,  and 
that  the  mules  ran  down  the  track  for  at  least  25  or  30  yards.  The 
engineer  testified,  that  he  first  saw  the  mules  coming  toward 
the  track  about  15  or  20  feet  therefrom ;  that  it  was  about  40  yards 
from  where  he  first  saw  them  before  they  were  knocked  off ;  that 
the  train  was  running  25  or  30  miles  an  hour,  the  usual  and 
proper  rate  of  speed;  that  the  engine  had  the  usual  oil  head- 
light, and  with  it  he  could  not  see  a  cow  over  35  to  50  ^'ards; 
that  after  striking  the  mules  he  ran  25  or  30  yards  before  stop- 
ping; that  when  first  seen,  the  mules  were  coming  rapidly, — 
running  from  the  woods,  which  extended  to  within  7  or  8  feet 
of  the  right  of  way  of  the  railroad,  shown  to  be  25  feet  at  that 
point,  from  the  center  of  the  track,  and  that  it  was  but  a  little 
time  after  he  first  saw  them,  until  they  were  on  the  track;  that 
the  train  was  equipped  with  all  the  appliances  for  stopping, 
such  as  are  used  on  well-regulated  roads,  and  these  were  in  good 
working  order ;  that  he  was  keeping  a  close  lookout,  and  as  soon 
as  he  discovered  the  mules,  he  put  on  the  air  brakes  and  blew 
the  stock  alarm,  and  that  at  the  time,  and  at  the  rate  of  speed 
he  was  running,  he  could  not  have  stopped  the  engine  in  less 
than  75  or  100  yards.  The  evidence  showed  that  it  was  dark 
and  a  little  rainy. 
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It  is  well  settled  with  us,  by  repeated  decisions,  that  when 
"a  railroad  company  injures  stock  by  the  running  of  its  train 
in  the  nighttime  at  such  rapid  rate  of  speed  that  it  is  impossible 
by  the  use  of  ordinary  means  and  appliances,  to  stop  the  train 
and  prevent  the  injury,  within  the  distance  in  which  the  stock 
upon  the  track  could  be  seen  by  the  aid  of  the  headlight,  is 
guilty  of  negligence,  which,  if  it  caused  the  injury,  entitled  the 
owner  to  recovery."  L.  &  N.  R.  Co.  v,  Kelton,  112  Ala.  536, 
21  South.  819;  B.  M.  R.  Co.  v.  Harris,  98  Ala.  326,  13  South. 
377;  A.  M.  R.  Co.  v.  McGill,  121  Ala.  230,  25  South.  731,  77 
Am.  St.  Rep.  52 ;  C.  of  G.  R.  Co.  v.  Stark,  126  Ala.  367,  28  South. 
411. 

It  is  as  well  settled,  that  if  the  engineer  is  competent  and  keep- 
ing a  proper  lookout  and  does  not  and  cannot  see  the  approach- 
ing animal  on  or  in  dangerous  proximity  to  the  track,  and  it 
comes  suddenly  thereon,  so  close  to  the  train  that  the  engineer 
cannot  stop  in  time  to  prevent  the  accident,  the  company  is  not 
liable  for  the  injury  done  to  the  animal.  C.  of  G.  R.  Co.  v. 
Stark,  supra,  and  authorities  there  cited. 

The  mules  were  not  on  the  track  when  first  discovered  by  the 
engineer,  but  he  saw  them,  as  he  stated,  some  15  or  20  feet 
therefrom  running  towards  it,  and  after  getting  on  it,  they  ran 
25  or  30  yards.  He  also  stated  that  on  discovering  the  animals, 
he  immediately  used  all  the  appliances  of  a  well-equipped  rail- 
road, to  prevent  injuring  the  animals,  and  that  it  was  not  possible 
for  him  to  stop  before  striking  them.  There  is  no  evidence  in 
contradiction  of  the  engineer's.  He  was  the  only  person  who 
witnessed  the  accident.  If  he  is  to  be  believed,  it  was  one 
of  those  unavoidable  accidents  for  which  the  defendant  was  not 
responsible,  and  the  general  charge  requested  by  defendant 
should  have  been  given.  It  is  unnecessary  to  notice  other 
charges  to  which  exceptions  were  reserved. 

Reversed  and  remanded. 


Carman  v,  Montana  Cent.  Ry.  Co. 

(Supreme  Court  of  Montana,   March   1,  1905.) 

[79   Pac.   Rep.   690.] 

Review  of  Evidence. — Whether  a  verdict  is  supported  by  any  sub- 
stantial evidence,  being  a  question  at  law,  may  be  determined  on 
appeal  from  the  judgment. 

Killing  of  Stock — Direction  of  Verdict — Engineer's  Testimony.* — 
In  an  action  against  a  railroad  company  for  killing  cattle,  the  engineer 
testified  that  a  curve  in  the  track  prevented  his  seeing  the  cattle  until 
he  was  about  200  feet  from  them;  that  the  train  was  running  between  41 
and  42  miles  per  hour,  and  was  equipped  with  air  brakes,  which  w^re 
in  first-class  condition;  that  on  seeing  the  cattle  he  made  "an  emer- 
gency application  of  the  brakes"  and  gave  the  stock  alarm;  that  he 
did  all  he  could  to  prevent  striking  the  cattle;  that  he  stopped  the 

♦See  foot-notes  appended  to  preceding  case. 
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train  within  600  feet;  and  that  to  stop  within  1,000  feet  would  be  a 
good  stop.  Held,  that  this  testimony  being  uncontradicted,  and  there 
being  no  evidence  of  negligence,  a  verdict  for  defendant  should  have 
been  directed. 

Same — Damages — Evidence. — Where  three  of  plaintiffs  animals 
were  killed  and  three  were  injured,  testimony  merely  as  to  the  value 
of  the  animals  killed  and  injured  is  too  indefinite  on  which  to  base 
judgment. 

Taking  Papers  to  Jury  Room.. — Under  Code  Civ.  Proc.  §  1083,  pro- 
viding that  on  retiring  for  deliberation  the  jury  may  take  with  them 
all  papers  which  have  been  received  in  evidence,  it  was  not  error,  in 
an  action  against  a  railroad  company  for  killing  cattle  on  the  track, 
to  refuse  to  allow  the  jury  to  take  with  them  a  map  of  the  place 
where  the  accident  occurred,  which  was  not  admitted  in  evidence,  but 
only  used  by  the  witnesses  while  testifying  in  explaining  their  testi- 
mony. 

Expert  Testimony — Hsrpothetical  Questions. — In  asking  a  hypo- 
thetical question  of  an  expert  witness,  the  facts  proved  must  be  taken 
as  the  basis  for  the  hypothesis. 

Commissioners'  Opinion.  Appeal  from  District  Court,  Cas- 
cade County;  J.  B.  Leslie,  Judge. 

Action  by  S.  H.  Carman  against  the  Montana  Central  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

E.  L,  Bishop y  for  appellant. 
Greene  &  Cockrill,  for  respondent. 

Clayberg,  C.  C.  Appeal  from  a  judgment.  The  action  was 
to  recover  for  the  alleged  negligent  killing  of  some  of  plaintiflF's 
cattle,  and  the  negligent  injury  to  others.  The  complaint  al- 
leges two  separate  causes  of  action :  First,  on  account  of  negli- 
gence in  failing  to  erect  and  maintain  proper  fences  along  its 
right  of  way;  and,  second,  on  account  of  negligence  in  the  op- 
eration of  its  trains.  An  answer  and  reply  were  duly  filed.  The 
case  was  then  tried  before  a  jury.  At  the  close  of  the  testimony, 
upon  motion  of  defendant's  counsel  the  court  withdrew  the  first 
cause  of  action  from  the  consideration  of  the  jury.  A  verdict 
for  $175  was  rendered  in  favor  of  plaintiff  on  the  second  cause 
of  action,  and  judgment  followed.  At  the  close  of  the  evidence, 
counsel  for  defendant  moved  the  court  to  direct  a  verdict  for 
defendant  on  the  grounds  of  failure  of  the  evidence  to  show 
the  negligence  alleged  and  the  damages  claimed.  The  negli- 
gence alleged  in  the  second  cause  of  action  was  that  **the  said 
cattle  could  be  seen  by  the  servants  of  said  defendant  in  charge 
of  said  train  for  a  distance  of  more  than  300  vards — a  sufficient 
distance  to  have  stopped  said  train,  and  prevent  the  same  from 
colliding  with  or  running  against  or  over  or  upon  any  of  the 
stock" — ^but  that  said  defendant's  servants  in  charge  of  the  train 
neglected  to  stop  it,  and  allowed  it  to  "run  into,  against,  over, 
and  upon"  said  cattle,  killing  three  and  injuring  three  of  them, 
to  plaintiff's  damage  in  the  sum  of  $240.  The  sufficiency  of  the 
complaint  is  not  questioned. 

This  appeal  being  from  the  judgment  alone,  counsel  for  re- 
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spondent  insists  that,  under  the  practice  in  this  state,  this  court 
cannot  consider  the  sufficienc}'^  of  the  evidence;  tliat  there  was 
testimony  introduced  by  plaintiff  tending  to  sustain  the  verdict; 
and  that  the  testimony  introduced  by  defendant  tended  to  contra- 
dict this,  and  therefore  there  was  a  conflict  of  evidence.  Coun- 
sel for  appellant  insist  that  there  is  no  conflict  in  the  evidence, 
and  that  the  record  contains  no  substantial  evidence  to  support 
the  verdict  This  court  has  decided,  in  the  case  of  Ball  v. 
Gussenhoven,  29  Mont  322,  74  Pac,  871,  that  "whether  the 
verdict  or  decision  is  unsupported  by  any  substantial  evidence, 
being  a  question  of  law,  may  be  reviewed  by  this  court  on  appeal 
from  the  judgment."  See,  also,  Emerson  v.  Eldorado  Ditch 
Co.,  18  Mont,  247,  44  Pac.  969;  Withers  v,  Kemper,  25  Mont. 
432,  65  Pac.  422.  We  may  therefore  investigate  and  determine 
whether  the  verdict  is  supported  by  any  substantial  evidence. 

The  train  which  struck  the  cattle  was  going  from  Cascade  to 
Hardy.  About  140  feet  north  of  the  place  where  the  cattle  were 
struck  by  the  train,  a  point  of  rocks  juts  out  to  within  six  feet 
of  the  track,  and  the  track  curves  around  it.  The  engineer 
testified  that  when  he  first  saw  the  cattle  they  were  coming  up 
from  behind  this  point  of  rocks,  on  the  track,  about  200  feet 
away  from  the  engine;  that  the  train  was  running  between 
41  and  42  miles  per  hour,  and  was  equipped  with  automatic 
air  brakes,  which  were  in  first-class  condition;  that  immediately 
upon  seeing  the  cattle  he  made  "an  emergency  application  of 
the  brakes"  and  gave  the  stock  alarm;  that  he  struck  the  cattle 
before  the  train  stopped;  that  he  could  have  done  no  more  to 
prevent  the  striking;  that  he  stopped  the  train  within  600  feet; 
and  that  stopping  the  train  inside  of  a  thousand  feet  was  a 
good  stop.  This  testimony  is  uncontradicted,  and  this  witness 
was  the  only  one  called  who  clearly  saw  the  accident  There 
is  no  evidence  even  tending  to  show  that  the  engineer  of  the 
train  was  not  on  the  lookout.  His  testimony  is  uncontradicted 
that  he  saw  the  cattle,  about  200  feet  away  from  the  engine, 
coming  up  on  the  track.  Plis  testimony  is  also  uncontradicted 
that  he  did  everything  in  his  power  to  stop  the  train  before 
striking  the  cattle.  No  negligence  of  the  defendant  under  any 
circumstances  can  be  predicated  upon  this  uncontradicted  testi- 
mony, and  the  court  below  should  have  directed  a  verdict  in  its 
favor. 

But  again,  there  is  no  competent  testimony  in  the  record  as 
to  the  amount  of  damages  sustained  by  plaintiff.  Three  animals 
were  killed,  and  three  injured,  one  of  which  afterward  died. 
Plaintiff  was  the  only  witness  upon  the  question  of  damages,  and 
he  failed  to  testify  directly  or  clearlv  as  to  the  amount  of  his 
damages.  He  was  not  asked  as  to  the  amount  of  his  damages, 
but  simply  as  to  the  value  of  the  animals  killed  and  injured. 
He  does  not  give  the  damages  he  sustained  to  the  cattle  which 
were  injured  and  not  killed,  and  his  testimony  as  to  the  value  of 
the  cattle  killed  is  also  very  indefinite,  as  shown  by  the  following 
questions  and  answers:    "Q.  What  would  you  place  the  value 
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of  those  animals —  Taking  all  those  that  were  injured  and 
killed,  what  would  you  place  the  damage  at — ^the  value?  A.  I 
wouldn't  have  sold  them  for  near  the  amount  of  money  I  put 
them  in  for.  Q.  Well,  $240?  A.  I  wouldn't  take  that  for  them 
no  day  in  the  week.  Q.  Well,  tell  the  jury  what  they  were 
worth,  so  we  can  get  the  testimony.  A.  They  were  worth  to  me 
probably  more  than  they  would  be  to  most  anyone  else,  because  I 
had  only  a  small  herd,  and  I  was  trying  to  grade  them  up  to  get 
as  good  a  herd  as  I  could,  but  I  put  them  in  for  $250.  Q.  Were 
they  reasonably  worth  that  sum?  A.  They  were  worth  that 
to  me.  Q.  Were  they  worth  that  to  anybody?  A.  Yes;  that's 
my  opinion."  Plaintiff's  damages  for  the  cattle  which  were 
killed  would  have  been  their  market  value  at  the  time  of  the 
killing,  with  interest  thereon,  but  his  damages  for  the  cattle 
injured  could  not  be  fixed  by  the  same  rule.  We  do  not  think 
this  testimony  was  sufficient  to  go  to  the  jury  at  all.  The  bur- 
den was  upon  plaintiff  to  show  with  reasonable  certainty  what 
loss  he  had  sustained,  and  to  show  that  amount  as  definitely  as 
possible.  Mining  Co.  v.  Freckleton  (Utah)  74  Pac.  652.  It  left 
the  matter  of  the  amount  of  damages  sustained  by  plaintiff  en- 
tirely to  conjecture  by  the  jury,  and  no  verdict  for  the  amoxmt 
rendered  could  be  sustained,  which  had  been  arrived  at  upon 
this  testimony.  The  amount  of  damages  which  plaintiff  is 
entitled  to  recover  should  not  be  left  to  conjecture.  Shaw  v. 
New  Year's  Min.  Co.   (Mont.)  77  Pac.  515. 

Another  error  alleged  is  the  exclusion  from  evidence  and 
from  the  jury  of  a  plat  or  map  of  the  place  where  the  cattle 
were  struck,  with  the  surroundings.  It  was  not  offered  as 
original  evidence,  but  only  to  illustrate  the  testimony  of  the 
witnesses.  When  it  was  offered,  counsel  for  defendant  stated 
that  it  was  not  made  from  actual  measurements.  However,  the 
witness  who  had  it  made  testified  that  it  was  a  "fair  representa- 
tion of  the  course  of  the  Montana  Central  Railway  and  of  the 
surroundings  a  short  distance  east  of  Hardy."  The  objection 
to  its  introduction  was  not  because  of  its  being  incorrect  or 
inaccurate,  but  "because  it  is  not  shown  that  the  party  is  com- 
petent to  draw  a  map."  The  court  ruled  that  the  plat  was  not 
admissible  in  evidence,  but  that  it  might  be  used  to  illustrate  the 
testimony  of  witnesses.  After  the  court  had  instructed  the  jury, 
counsel  for  defendant  asked  that  the  jury  might  take  this  map 
or  plat  to  the  jury  room  for  consideration  in  making  up  their 
verdict.  This  the  court  refused  to  allow,  and  counsel  for  de- 
fendant excepted.  Whether  or  not  this  map  was  admissible  in 
evidence,  we  need  not  decide,  because  it  was  only  offered  to  be 
used  by  the  witnesses  in  explaining  their  testimony,  and  the 
court  allowed  it  to  be  used  for  such  purpose.  There  was  no 
error  in  refusing  to  allow  it  to  be  taken  by  the  jury  upon  retiring 
to  consider  their  verdict.  Section  1083  of  the  Code  of  Civil 
Procedure,  relied  upon  by  appellant,  is  as  follows:  "Upon  re- 
tiring for  deliberation,  the  jur\'  may  take  with  them  all  papers 
which  have  been  received  as  evidence  in  the  cause,  except  depo- 
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sitions  or  copies  of  such  papers  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  possession ;  and 
tiiey  may  also  take  with  them  notes  of  the  testimony  or  other 
proceedings  on  the  trial  taken  by  themselves  or  any  of  them,  but 
none  taken  by  any  other  person."  The  Supreme  Court  of  Cali- 
fornia, in  construing  a  statute  substantially  the  same  as  section 
1083,  uses  the  following  language:  **The  statute  is  not  manda- 
tory. It  directs  the  court  to  allow  the  jury  to  take  with  them 
any  papers  received  as  evidence  which  may  be  of  service  to  them 
in  making  up  their  verdict,  but  none  can  be  taken  without  per- 
mission of  the  court.  The  matter  is  therefore  left  to  the  sound 
discretion  of  the  court,  and  its  action  is  not  revisable  unless 
there  has  been  an  abuse  of  discretion.  But  the  statute  only  refers 
to  'papers  received  as  evidence.'  Papers  receivable  as  evidence 
on  the  trial  of  a  case  are  public  and  private  writings.  These 
are,  when  proved,  primary,  secondary,  or  prima  facie  evidence 
of  their  contents.  Public  maps  or  charts  are  also,  under  certain 
circumstances,  made  by  law  prima  facie  evidence  of  facts  of 
general  notoriety  and  interest  (section  1936,  Code  Civ.  Proc.)  ; 
but  a  diagram  is  not  a  public  nor  private  writing,  nor  it  is  made 
by  law  primary  or  secondary  or  prima  facie  evidence  of  any  fact 
or  object  represented  by  it.  When  used  on  the  trial  of  a  case 
it  is  not  used  as  evidence.  It  does  not  prove,  nor  tend  to  prove, 
in  the  sense  of  evidence,  any  fact.  It  is  simply  a  figure  drawn 
to  suggest  to  the  minds  of  the  jurors  the  relations  between  ob- 
jects about  which  a  witness  is  testifying,  and  may  be  drawn  on 
paper  or  on  a  stationary  blackboard,  which  cannot  be  removed. 
The  very  construction  of  the  figure  itself  is  defined  by  the  testi- 
mony of  the  witness,  and,  as  illustratory  of  his  testimony,  it 
partakes  of  it,  in  the  same  way  that  the  clearness  of  the  expres- 
sion of  the  witness  partakes  of  his  evidence.  As  such  it  was 
receptible  by  the  jury,  and  was  in  fact  taken  with  them  upon 
their  retirement,  as  much  as  any  other  part  of  the  evidence. 
The  bodily  presence  of  the  diagram  was  therefore  unnecessary. 
It  would  not  have  made  any  more  intelligible  the  evidence  into 
which  it  had  entered,  and  upon  which  the  jury  were  bound  to 
make  up  their  verdict.  The  jury  themselves  saw  no  necessity 
for  it,  for  they  did  not  ask  for  it.  Therefore  its  absence  was  not 
prejudicial  to  the  defendant,  and  could  not  have  influenced  their 
verdict;  and  that  which  could  not  have  influenced  the  verdict 
will  not  be  used  to  vitiate  it."  i  People  v,  Cochran,  61  Cal.  548. 
Besides,  the  record  does  not  disclose  that  the  jury  expressed  any 
desire  to  take  it.  We  think  the  reasoning  in  the  above  quotation 
is  conclusive,  and  therefore  hold  that  the  court  did  not  err  in 
its  ruling  in  this  regard. 

Yet  another  errer  is  alleged,  in  the  overruling  of  an  objection 
by  defendant's  counsel  to  a  h\T)othetical  question  asked  by 
plaint! flF's  counsel  of  a  certain  witness.  The  objection  was  that 
the  facts  stated  in  the  hypothesis  had  not  been  proven.  It  seems 
too  plain  to  require  the  citation  of  authorities  that,  in  a  h>T>o- 
thetical  question  asked  of  an  expert  witness,  facts  proven  must 
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be  taken  as  the  basis  of  the  hypothesis ;  otherwise  the  opinion 
of  the  witness  given  in  reply  to  the  question  could  not  possibly 
have  any  relevancy  to  the  case  being  tried. 

We  advise  that  the  judgment  appealed  from  be  reversed. 

PooRMAN  and  Blake,  CC,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  is  reversed  and  the  cause  remanded. 


Engelking  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  March  14,  1905.) 

[86   S.  W.   Rep.   89.] 

Contributory  Negligence.'*' — Where  plaintiffs  evidence  shows  cir- 
cumstances of  contributory  negligence  which  defeat  his  right  of  re- 
covery, defendant  may  take  advantage  thereof,  though  the  plea  of 
contributory  negligence  was  stricken  out. 

Accident  on  Track — Contributory  Negligence — Failure  to  Lookout 
for  Trains. — Evidence  that  plaintiff  passed  through  defendant's  rail- 
road yards  in  the  night,  and  out  on  the  track,  knowing  that  a  reg^ular 
train  would  soon  follow,  and  that  he  did  not  look  back  or  to  the  side, 
but  went  forward,  with  his  head  down,  until  he  was  struck,  sho-ws 
contributory  negligence  which  prevents  his  recovery  for  injuries; 
there  being  no  evidence  that  those  in  charge  of  the  train  could  have 
seen  him,  by  the  exercise  of  ordinary  care,  in  time  to  have  avoided  his 
injury. 

Witnesses — Leading  Questions. — Leading  questions,  as  a  rule,  are 
not  admissible. 

Appeal  from  Circuit  Court,  Greene  County;  Jas.  T.  Neville^ 
Judge. 

Action  for  personal  injuries  by  Hentian  Engelking  against  the 
Kansas  City,  Ft.  Scott  &  Memphis  Railroad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Wright  Bros,  &  Blair,  for  appellant. 

Z,.  P.  Parker  and  Woodruff  &  Mann,  for  respondent. 

BuRGKSS,   P.  J.     Plaintiff  brought  this  action  to  recover  of 

*As  to  the  care  due  licensees  and  trespassers  on  railroad  tracks,  see 
Maysville  &  B.  S.  R.  Co.  v.  McCabe  (Ky.),  13  R.  R.  R.  459,  36  Am. 
&  Eng.  R.  Gas.,  N.  S.,  459;  foot-notes  appended  to  Jordan  v.  Grand 
Rapids  &  I.  Ry.  Co.  (Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  397;  Rawitzer  v.  St.  Paul  City  Ry.  Co.  (Minn,),  13  R.  R.  R.  91^ 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  91;  Hortenstine  v,  Virginia-Carolina 
Ry.  Co.  (Va.),  12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S..  616; 
Gregory  v.  Louisville  &  N.  R.  Co.  (Ky.),  12  R.  R.  R.  293,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  293;  Koegel  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  11 
R.  R.  R.  358.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358;  foot-note  appended  to 
Carter  v.  Southern  Ry.  Co.  (N.  Car.),  11  R.  R.  R.  324,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  324;  foot-notes  appended  to  Harrington  v.  Los  Angeles 
Ry.  Co.  (Cal.),  9  R.  R.  R.  191,  32  Am.  &  Eng.  R.  Cas..  N.  S.,  191 
(combined  effect  of  contributory  negligence  and  negligence  after  dis- 
covery of  plaintiff's  peril). 
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defendant  damages  on  account  of  personal  injuries  sustained  by 
him  by  reason  of  the  negligence  of  defendant.     The  petition 
alleg-es  that  about  10:45  o'clock  p.  m.,  on  or  about  the  6th  day 
of  June,  1901,  he  was  walking  westward  on  defendant's  road, 
about  one-half  mile  west  of  defendant's  passenger  depot  in  the 
the  city  of  Springfield,  Mo. ;  that  a  certain  locomotive  and  train 
of  cars  were  drawn  at  a  rapid  rate  of  speed  along  and  upon  said 
railroad  of  defendant,  in  a  westwardly  direction,  to  the  place 
where  plaintiff  was  walking,  and  that  at  said  place  the  said  road- 
bed  was  straight  for  a  long  distance  east  and  west  therefrom,, 
and  which  for  many  years  prior  to  June  6,  1901,  pedestrians- 
to  and  from  said  depot  had  been  accustomed  to  use  as  a  road  and 
foot  path  by  the  forbearance  and  tacit  consent  of  the  defendant ; 
that  defendant's  employees,  agents,  and  servants  in  charge  of 
and  operating  said  train,  seeing,  or,  by  the  exercise  of  reasonable 
care  and  diligence,  had  they  not  been  reckless  in  operating  said 
train,  could  have  seen,  the  dangerous  position  in  which  plaintiff" 
was  situated,  and  seeing,  or,  by  the  exercise  of  reasonable  care- 
and  diligence,  if  said  train  had  not  been  recklessly  operated  by 
defendant's  agents  and  servants  in  charge  thereof,  could  have 
seen,  the  imminent  peril  in  which  the  plaintiff  was  placed,  and 
that  plaintiff  was  unaware  of  the  near  and  dangerous  approach 
of  said  train,  neghgently  failed  to  sound  the  usual  and  ordinary 
signal  in  time  to  avert  the  injury  herein  complained  of,  and  in 
fact  did  not  at  any  time  before  the  injury  to  plaintiff  either  ring 
the  bell,  sound  the  whistle,  or  give  any  other  signal  by  which 
the  plaintiff  might  be  warned  of  the  near  and  dangerous  approach 
of  said  train,  and  negligently  failed  to  use  the  brakes  and  other 
appliances  provided  for  stopping  said  train  made  up  as  aforesaid, 
and  negligently  failed  to  use  the  appliances  provided  and  at  hand 
for  placing  said  train  under  control  and  stopping  same  before  it 
struck  and  wounded  and  injured  plaintiff,  but,  on  the  contrary, 
thereof  recklessly,  negligently,  willfully,  and  wantonly  ran  its 
train  with  great   force  and  violence  against  the  plaintiff,  and 
wounded,  bruised,  mutilated,  mangled,  and  cut  his  left  leg  below 
the  knee,  and  so  nearly  cut  said  leg  off  that  it  was  necessary  to 
have  said  leg  amputated,  that  plaintiff's  life  might  be  saved,  and 
said  leg  was  so  amputated  on  the  —  day  of  June,  1901 ;  that  said 
wounding  and  injury  of  the  plaintiff  was  the  direct  result  of  the 
negligent,  careless,  and  reckless  manner  in  which  said  train,  as 
aforesaid,  was  run  and  operated.     The  defenses  were  a  general 
denial  and  a  plea  of  contributory  negligence.     At  the  close  of  all 
the  evidence  introduced  by  plaintiff,  defendant  interposed  a  de- 
murrer thereto,  which  was  sustained,  and  judgment  rendered  for 
defendant  for  costs,  from  which  plaintiff  appeals. 

The  facts  are  that  at  the  time  of  the  accident  the  plaintiff  was 
a  young  man,  about  the  age  of  21  years,  and  a  laborer  bv  occu- 
pation. About  10:45  o'clock  p.  m.  of  the  night  of  June  6,  1901, 
plaintiff  was  walking  west  on  defendant's  railroad  track  west  of 
Springfield,  when  he  was  struck  and  injured  by  the  engine  of  a 
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passenger  train  that  was  at  the  time  due  to,  or  would  in  a  few 
minutes  thereafter,  follow  him.  He  did  not  hear  the  train  before 
it  struck  him.  Indeed,  he  admits  he  did  not  listen  for  it.  Al- 
though the  track  was  straight  from  the  depot  to  the  place  where 
he  was  injured,  he  does  not  state  that  he  saw  the  headlight  of 
the  engine.  Nor  is  there  any  showing  that  there  was  a  head- 
light on  the  engine,  or,  if  there  was,  how  far  the  light  would  have 
been  reflected,  how  much  of  the  track  it  would  have  covered, 
or  whether  the  engineer  on  the  engine  could  have  distinguished 
an  object  the  size  of  a  man  in  time  to  have  prevented  a  collision, 
or  at  all.  The  evidence  of  all  of  plaintiff's  witnesses  is  to  the 
effect  that  plaintiff,  on  his  way  home,  had  gone  through  the 
yards  of  the  defendant,  and  was  virtually  in  them  when  injured ; 
that  there  were  numerous  signs  posted  about  the  yards,  w^aming 
persons  of  danger  and  to  keep  out;  that  watchmen  were  em- 
ployed to  warn  persons  to  keep  out  of  the  yards.  Notwithstand- 
ing these  efforts  and  precautions,  the  evidence  was  that  persons, 
mostly  employees,  in  going  to  and  from  their  work,  passed 
through  the  yards,  along  the  track  where  the  plaintiff  was  hurt, 
but  there  was  no  evidence  that  the  track  was  frequented  by  pe- 
destrians at  night. 

The  first  contention  is  that  plaintiff  was  entitled  to  judgment 
on  the  pleadings,  and  that  the  court  committed  error  in  refusing 
to  sustain  his  motion  therefor.  The  last  amended  answer  (the 
one  upon  which  the  court  refused  to  render  judgment  for  plain- 
tiff) set  up  two  separate  and  distinct  defenses  (the  first,  a 
general  denial;  the  second,  contributory  negligence).  And 
while  it  is  true  that  the  court,  on  motion  of  plaintiff,  struck  out 
the  second  paragraph  or  count  of  the  answer,  there  still  remained 
the  first  paragraph  or  count  of  the  answer,  which  denied  all 
allegations  in  the  petition,  except  that  defendant  owned  and 
operated  said  road.  And  while  there  was  no  averment  of  n^li- 
gence  by  defendant  remaining  after  the  second  count  in  its 
answer  was  stricken  out,  it  has  always  been  ruled  by  this  court 
that  such  advantage  may  be  taken  of  the  plaintiff's  evidence, 
regardless  of  whether  the  special  defense  is  pleaded  or  not. 
Hudson  V.  Wabash  Western  Railway  Co.,  101  Mo.  13,  14  S.  W. 
15;  Milbum  v.  Railroad,  86  Mo.  104;  Schlereth  v.  Railroad,  96 
Mo.  509,  10  S.  W.  66. 

Plaintiff  asked  one  of  his  witnesses,  by  the  name  of  Stahl,  if 
a  person  could  advance  along  in  the  path  or  on  those  ties  on  the 
south  side  of  the  rail,  to  which  defendant  objected  as  leading 
and  suggestive,  and  the  court  sustained  the  objection.  That 
the  question  was  leading,  there  can  be  no  question.  Besides, 
no  question  is  better  settled  than  that  leading  questions  are  not, 
as  a  rule,  permissible.  Redfield's  Edition  of  Greenleaf's  Ev., 
vol.  1,  p.  477. 

The  paramount  question  in  this  case  is  as  to  whether  plaintiff 
was  guilty  of  such  contributory  negligence  as  to  prevent  his 
recovery  in  this  action.  He  left  the  railroad  shops  at  Springfield, 
and  traveled  out  upon  one  of  defendant's  railroad  tracks,  upon 
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which  he  knew  the  train  which  struck  him  would  soon  follow; 
and  this,  too^  at  the  hour  of  about  10:30  at  night.  He  testified 
that,  when  he  started  up  the  track  towards  home,  he  passed 
through  the  yards  of  defendant;  that  there  were  switches  all 
along  there,  and  they  make  up  trains  there  all  night,  but,  not- 
withstanding this,  he  went  up  through  the  yards,  and  did  not 
look  back  to  the  right  or  left  a  single  time,  but  went  straight 
forward,  with  his  head  down,  until  he  was  struck.  If  these 
acts  of  plaintiff  were  not  the  grossest  negligence,  we  are  unable 
to  appreciate  what  that  term  means.  Therefore  the  defendant 
should  not  be  held  liable  for  the  accident,  unless  its  servants  in 
charge  of  the  train  either  saw,  or  might  have  seen  by  the  exercise 
of  due  care,  the  perilous  position  of  plaintiff  in  time  to  avoid 
injuring  him,  and  failed  to  exercise  such  care.  There  was  no 
evidence  that  those  in  charge  of  the  train  saw  plaintiff,  or  that 
they  could  have  seen  him,  by  the  exercise  of  ordinary  diligence, 
in  time  to  have  avoided  his  injury.  Plaintiff  alone  was  re- 
sponsible for  his  own  injury,  and  the  law  will  not  aid  him  in 
his  efforts  to  hold  another  responsible  for  it. 

The  judgment  is  for  the  right  party,  and  shoiild  be  affirmed. 
All  concur. 


Butler  v,  Easton  &  A.  R.  Co.  et  al. 

(Supreme  Court  of  New  Jersey,  March  23,  1905.) 

[60   All.   Rep.   218.] 

Railroads — Negligence — Frightening  Horses.* — ^The  plaintiffs  dec- 
laration charged  the  defendant  with  having  allowed  its  locomotive 
tender  to  stand  in  a  public  highway,  where,  owing  to  its  **size,  shape, 
and  color,  it  was  an  object  naturally  calculated  to  frighten  horses 
using  the  highway,  which  the  defendant  well  knew";  whence  the 
•plaintiffs  horse  took  fright,  etc. 

Held,  that  a  verdict  that  established  nothing  as  to  the  negligence 
so  charged  beyond  the  fact  that  the  tender  stood  within  the  boundaries 
of  the  highway  was  inconclusive,  and  should  be  set  aside. 

(Syllabus  by  the  Court.) 

Action  by  William  C.  Butler  against  the  Easton  &  Amboy  Rail- 
road Company  and  the  Lehigh  Valley  Railroad  Company.  Ver- 
dict for  plaintiff.    Rule  to  show  cause  made  absolute. 

Argued  November  term,  1904,  before  Gum  MERE,  C.  J.,  and 
Garrison  and  Garretson,  JJ. 

William  C,  Gebhardt,  for  plaintiff. 

H.  B.  Herr,  for  defendant  Lehigh  Valley  R.  Co. 

Garrison,  J.    Where  the  tracks  of  the  Easton  &  Amboy  Rail- 

♦See  foot-note  appended  to  Fares  v.  Rio  Grande  Western  R.  Co. 
(Utah),  13  R.  R.  R.  76,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  76;  foot-note 
appended  to  Georgia  Ry.  &  Electric  Co.  v.  Joiner  (Ga.),  12  R.  R.  ^. 
608,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  608. 
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road  Company  at  Landsdown  Station  cross  a  public  road  at  about 
a  right  angle,  a  tender  attached  to  a  locomotive  engine  belonging 
to  tlie  Lehigh  Valley  Railroad  Company  was  standing  at  some 
distance  from  the  traveled  portion  of  the  road,  but  partly  within 
the  line  that  divided  the  road  from  the  private  property  of  the 
Easton  &  Amboy  Railroad  Company.  The  tender,  which  was 
black  in  color,  and  had  been  newly  painted,  was  within  the 
boundaries  of  the  highway,  but  not  near  to  its  traveled  portion. 
The  locomotive,  which  was  in  charge  of  an  employee  of  the 
Lehigh  Valley  Company,  was  making  no  noise  and  emitting  no 
steam  or  smoke,  and  was  not  upon  the  highway.  The  plaintiff 
approached  this  crossing  seated  in  a  one-horse  truck.  The 
horse  was  being  driven  by  the  plaintiff's  son,  who  occupied  a  seat 
beside  the  plaintiff.  When  some  distance  from  the  crossing,  and 
in  full  view  of  the  tender,  and  because  of  its  presence,  the  horse 
was  stopped  for  five  minutes,  after  which  it  was  driven  past 
the  rear  end  of  the  tender  at  which  it  took  fright. 

The  jury  found  a  verdict  for  the  plaintiff  under  the  instruction 
of  the  trial  court  that  the  defendant  was  guilty  of  negligence  if 
any  portion  of  the  tender  was  within  tfie  boundaries  of  the 
public  road.  This  verdict  establishes  nothing  as  to  the  negli- 
gence charged  by  the  declaration  beyond  the  fact  that  some  por- 
tion of  the  tender  was  within  the  boundaries  of  the  highway. 

The  declaration  had  charged  that  the  defendant  "allowed  a 
certain  locomotive  engine  and  tender  to  stand  upon  the  said 
public  highway,  which  said  locomotive  and  tender  was  of  great 
and  unusual  size  and  of  unusual  color  and  shape,  and  of  such 
size,  color,  and  shape  as  was  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness,  so  that  it  was  probable  that  it 
would  frighten  them  when  upon  said  highway,  which  the  said 
defendants  then  and  there  well  knew."  The  negligence  thus 
charged,  resting  in  part  upon  the  likelihood  that  the  tender,  be- 
cause of  its  size,  color,  and  shape,  would  frighten  horses,  in- 
volved the  question  whether  the  servants  of  the  defendant  in  the 
exercise  of  reasonable  prudence  ought  to  have  anticipated  that 
the  tender  would  probably  occasion  such  fright.  But  upon  this 
question  the  verdict  of  the  jury  is  entirely  silent,  although  by  a 
request  of  the  defendant,  which  was  denied,  the  attention  of  the 
court  was  directed  to  the  materiality  of  this  feature  of  the  issue. 

That  the  failure  of  the  jury  to  pass  upon  this  question  was 
injurious  to  the  defendant  is  palpable  from  the  consideration  that 
the  plaintiff,  who  had  at  least  as  good  an  opportunity^  as  the  de- 
fendant had  of  estimating  the  probability  that  the  tender  was  an 
object  that  would  frighten  horses,  apparently  resolved  the  ques- 
tion in  the  negative  by  driving  past  it.  This  may  or  may  not 
have  been  contributory  negligence  on  his  part,  but  it  certainly 
was  the  taking  of  a  risk,  which,  if  it  existed  at  all,  was  as  obvious 
to  the  plaintiff  as  it  was  to  the  defendant ;  indeed,  more  so,  for 
the  former  had  the  additional  advantage  of  knowing  the  temper 
and  qualities  of  his  horse.  The  taking  of  this  risk  by  the  plain- 
tiflF  was  the  incurring  of  an  obvious  danger  if  the  result  of  which 
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he  now  complains  was  the  probable  consequence  of  taking  such 
risk.  If  it  was  not — i.  e.,  if  there  was  no  reasonable  probability 
that  the  horse  would  take  fright — then  the  negligence  with 
which  the  defendant  was  charged  by  the  declaration  was  not 
made  out,  and  will  not  be  presumed. 

Judgment  should  not  go  against  the  defendant  upon  a  verdict 
that  does  not  in  some  fashion  dispose  of  the  issue  raised  by  the 
pleadings. 

The  rule  to  show  cause  will  be  made  absolute. 


South  Side  Elevated  R.  Co.  v.  Nesvig.     Cosmopolitan  Elec- 
tric Co.  V,  Same. 

(Supreme  Court  of  Illinois,  Feb.  21,  1905.) 
[73  N.  E.   Rep.  749.] 

Injury  to  Railroad  Employee — Negligence  of  Light  Company — 
Pole  Near  Track. — An  electric  lighting  company  cannot  be  charged 
with  negligence  in  maintaining  a  pole  for  its  wires  so  near  the  right 
of  way  of  a  railroad  company  as  to  endanger  the  employees  of  the 
railroad  company  while  in  the  performance  of  their  duties  for  the  rail- 
road company,  where  the  pole  was  shown  to  have  been  in  place  for 
two  years  prior  to  the  injury  of  an  employee  of  the  railroad  com- 
pany, for  which  both  the  railroad  and  the  electric  company  were 
sued. 

Trespass — Several  Defendants — Unity  of  Interest — Judgment.— A 
judgment  in  an  action  in  trespass,  as  well  as  in  all  other  actions  at 
law,  is  a  unit;  and  hence,  in  an  action  against  several  defendants  for 
personal  injuries,  reversible  error  as  to  one  defendant  requires  a  re- 
versal of  the  judgment  as  to  all  of  the  defendants. 

Injury  to  Railroad  Employee — Negligence  of  Light  Company — Pole 
Near  Track — Liability  of  Railroad.* — Where  the  close  proximity  of 
the  pole  of  an  electric  lighting  company  to  the  right  of  way  of  a  rail- 
road constitutes  a  source  of  danger  to  the  employees  of  the  railroad 
company,  it  is  not  essential  to  the  liability  of  the  railroad  company  for 
injuries  to  an  employee  caused  by  the  pole  that  it  be  proved  that  the 
railroad  company  in  any  way  participated  in  erecting  the  pole,  when 
it  is  shown  to  have  had  knowledge  of  the  location  of  the  pole  for  two 
years. 

Same — Same — Same — Same."** — Where  a  railroad  company  has 
knowledge  of  the  existence  of  the  pole  of  an  electric  lighting  company 
in  such  close  proximity  to  its  tracks  as  to  endanger  the  employees  of 
the  railroad  while  in  the  performance  of  their  duties,  or  where  notice 
may  be  presumed  from  the  length  of  time  the  object  has  been  so 
placed,  it  is  negligence  on  the  part  of  the  railroad  company  to  con- 
tinue to  operate  its  trains  in  such  dangerous  proximity  thereto. 

Same — Same — Same — Assumption  of  Risk.t — In  an  action  by  a  rail- 
road employee  against  his  employer  for  injuries  caused  by  an  electric 
lighting  company's  pole  in  too  close  proximity  to  the  railroad  tracks, 
evidence  examined,  and  whether  plaintiff  assumed  the  risk  of  injury 
and  whether  he  was  in  the  exercise  of  ordinary  care  held  questions 
for  the  jury. 

♦See  foot-note  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Cheatwood's 
Adm'x    (Va.),  13  R.  R.  R.  850,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  850. 

tFoot-notes  appended  to  Illinois  Terminal  R.  Co.  v,  Thompson 
<I11.),  12  R.  R.  R.  683,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  683. 
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Appeal  from  Appellate  Court,  First  District. 

Action  by  John  Nesvig  against  the  South  Side  Elevated  Rail- 
road Company,  the  Cosmopolitan  Electric  Company,  and  others. 
From  a  judgment  of  the  Appellate  Court  (114  111.  App.  355) 
affirming  a  judgment  for  plaintiff,  the  electric  company  and  the 
railroad  company  separately  appeal;  both  appeals  having  by 
agreement  been  submitted  for  decision  together.     Reversed. 

Francis  IV.   Walker  and  Edward  C.  Nichols,  for  appellant 
South  Side  Elevated  R.  Co. 
Francis  J.  Sullivan,  for  appellant  Cosmopolitan  Electric  Co. 
Marvin  E.  Barnhart  and  L.  L.  Bamberger,  -for  appellee. 

BoGGS,  J.  On  the  17th  day  of  August,  1900,  the  appellee, 
while  in  the  employ  of  the  appellant  railroad  company  as  a 
guard  on  one  of  its  elevated  trains,  and  while  stationed  on  the 
platform  of  one  of  the  cars  of  the  train,  leaned  outward  in  the 
endeavor  to  look  under  and  inspect  the  car  in  the  rear  of  the; 
one  he  was  on,  and  was  injured  by  his  head  coming  in  contact 
with  a  pole  which  stood  on  a  public  alley  at  a  distance,  as  va- 
riously estimated  by  the  witnesses,  of  from  8  to  16  inches  from 
the  outer  edge  of  the  car.  To  recover  the  damages  occasioned 
by  his  injuries  he  brought  this  action  on  the  case  against  the 
appellant  railroad  company  and  the  Chicago  Edison  Company, 
and  afterwards  so  amended  his  declaration  as  to  make  the  Com- 
monwealth Electric  Company  and  appellant  Cosmopolitan  Electric 
Company  defendants.  He  afterwards  discontinued  the  cause 
as  to  the  Chicago  Edison  Company  and  the  Commonwealth  Elec- 
tric Company.  Separate  pleas  of  not  guilty  were  entered  by 
both  appellants,  and  upon  a  hearing  before  a  jury  a  verdict  was 
returned,  and  judgment  in  the  sum  of  $8,000  entered  thereon 
against  the  appellants  jointly.  The  cause  was  removed  to  the 
Appellate  Court  for  the  First  district  by  separate  appeals  per- 
fected by  the  respective  defendants,  and  the  appeals  were  there, 
by  consent,  heard  together,  and  the  action  of  the  trial  court 
was  affirmed.  Each  of  the  said  companies  perfected  its  separate 
appeal  to  this  court,  and  by  agreement  the  two  appeals  have 
been  submitted  for  decision  together,  though  upon  separate  briefs 
and  abstracts. 

At  the  close  of  all  the  evidence  on  the  trial  in  the  superior 
court  each  appellant  moved  the  court  to  peremptorily  instruct 
the  jury  to  return  a  verdict  of  not  guilty.  The  court  denied  the 
motions,  and  this  ruling  of  the  court  presents  the  first  question 
for  our  consideration.  We  think  the  court  should  have  per- 
emptorily directed  a  verdict  of  not  guilty  as  to  the  appellant  the 
Cosmopolitan  Electric  Company,  The  South  Side  Elevated 
Railroad,  in  the  city  of  Chicago,  was  completed  and  ready  for 
the  operation  of  trains  thereon  on  June  6,  1892.  It  has  two 
tracks  carried  on  an  elevated  structure,  the  top  of  the  rails  being 
21  feet  from  the  ground.  The  railroad  company  owned  the 
right  of  way  of  its  road,  except  where  the  same  crossed  streets 
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or  alleys.  The  right  of  way  extends  along  the  west  side  of  the 
alley  which  runs  north  and  south  through  the  block  south  of 
Eighteenth  street  and  east  of  State  street.  The  right  of  way 
abuts  the  western  edge  of  the  alley.  The  alley  was  paved,  and 
the  pole  had  been  set  in  the  alley  some  six  years  after  the  railroad 
had  been  constructed,  and  had  been  there  about  two  years  at 
the  time  the  appellee  was  injured.  The  pole  stood  in  the  alley, 
and  the  pavement  extended  on  all  sides  of  it  The  pole  was 
standing  straight,  and  did  not  lean  over  any  part  of  the  right  of 
way.  While  there  was  some  variation  in  the  estimates  or  meas- 
urements of  the  witnesses  as  to  the  distance  between  the  side  of 
the  car  and  the  pole,  it  plainly  appeared  from  all  of  the  testi- 
mony that  the  outermost  edge  of  the  structure  which  the  railroad 
company  had  constructed  whereon  to  place  its  tracks  extended 
to  the  line  of  the  alley.  The  testimony  of  the  witnesses  in  behalf 
of  the  appellee  tended  to  show  there  was  a  space  of  only  8  or  10 
inches  between  the  pole  and  the  side  of  a  car  standing  upon  the 
track  of  the  railroad,  while  that  upon  behalf  of  the  appellant 
railroad  company  (none  was  introduced  on  behalf  of  the  electric 
company)  was  that  it  was  14  inches  between  the  side  of  the  car 
and  the  pole  and  19  J/^  to  20  J4  inches  between  the  gate  of  the 
car  and  the  pole;  but  that  the  pole,  from  the  bottom  to  the 
top,  was  wholly  within  the  alley  was  established  without  contra- 
diction or  dispute.  It  was  also  shown  without  controversy  that 
the  electric  company  and  the  railroad  company  are  entirely  dis- 
tinct corporations ;  that  the  pole  was  not  used  by  the  railroad 
company,  nor  had  the  railroad  company  any  control  of  it;  that 
the  electric  company  did  not  furnish  light  or  power  to  the  rail- 
road company,  and  had  no  connection  with  the  operation  of  its 
trains,  or  otherwise  with  the  transaction  of  the  business  of  the 
railroad  company. 

The  evidence  tended  to  show  that  the  electric  company  owned, 
used,  and  maintained  the  pole,  and  the  right  of  recovery  against 
that  company  is  based  upon  the  insistence  that  it  was  guilty  of 
negligence  "in  maintaining  the  pole  so  near  the  track  as  to  en- 
danger the  employees  of  the  railroad  company  when  in  the 
discharge  of  their  duty"  as  such  employees.  The  doctrine  thus 
insisted  upon  by  the  appellee  is,  plainly  stated,  that  the  owner 
of  or  the  person  entitled  to  the  use  of  premises  upon  which  the 
right  of  way  of  a  railroad  company  abuts  cannot  place  on  such 
premises  any  structure  or  object  which,  though  within  the  limits 
of  such  premises  and  not  within  or  overhans^fing  the  limits  of  the 
right  of  way,  is  so  near  to  the  edge  of  the  right  of  wav  that  per- 
sons engaged  in  conducting  the  operation  of  trains  of  the  railroad 
company,  in  discharging  such  duties  may  come  in  contact  with 
such  structure  or  object  and  be  injured  thereby ;  or,  stated 
otherwise,  a  railroad  company,  in  constructing  the  road  upon 
which  to  operate  its  trains,  may  locate  its  tracks  upon  its  right 
of  way  on  the  theory  that  those  who  own  or  are  entitled  to  use 
premises  upon  which  the  right  of  way  of  its  road  abuts  owe  it 
as  a  duty  of  care  to  those  who  may  be  employed  by  the  railroad 
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company  to  operate  its  trains  to  forbear  from  placing  or  main- 
taining any  object  or  structure  on  their  premises  in  such  close 
proximity  to  the  right  of  way  of  the  railroad  company  that 
there  will  not  be  sufficient  space  outside  and  beyond  the  limits 
of  the  right  of  way  which  the  employees  of  the  railroad  company 
may  occupy  while  engaged  in  the  discharge  of  their  duties  con- 
nected with  the  operation  of  the  trains  of  the  railroad  company 
without  being  placed  in  danger  of  coming  in  contact  with  such 
object  or  structure,  and  that  in  pursuance  of  this  theory  the 
railroad  company  may  lay  the  tracks  of  its  road  so  near  the 
margin  of  its  right  of  way  as  that,  in  operating  trains,  its  serv- 
ants must  go  beyond  the  right  of  way  and  on  the  adjoining- 
premises.  The  enforcement  of  such  a  doctrine  would  extend 
the  practical  and  potential  ownership  of  the  railroad  company 
beyond  the  boundary  line  of  its  right  of  way  and  to  the  premises 
of  others,  and  to  a  corresponding  extent  would  deprive  the 
owner  of  the  premises  upon  which  the  right  of  way  abutted  of 
the  use,  and  practically  of  the  ownership,  of  a  portion  of  his 
property.  The  doctrine  needs  but  to  be  stated  plainly  to  be  at 
once  rejected.  Whether  it  would  have  been  deemed  negligent 
to  erect  the  pole  in  the  alley  so  near  the  tracks,  at  the  time  it  was 
erected,  the  road  being  then  in  operation,  without  notice  to  the 
railroad  company,  does  not  arise  for  decision,  as  the  pole  had, 
to  the  knowledge  of  the  railroad  company,  been  in  place  in  the 
alley  for  two  years  before  the  appellee  was  injured. 

Counsel  for  the  appellee,  in  their  brief,  state  their  insistence 
that  the  electric  company  and  the  railroad  company  were  guilty 
of  negligence  as  one  point,  and  cite  as  in  support  of  both  prop- 
ositions thereof  a  number  of  judicial  decisions  and  1  Thompson 
on  Negligence,  §§  1236-1239.  In  none  of  such  citations  do  we 
find  authority  for  the  position  that  the  electric  company  was 
guilty  of  negligence  in  maintaining  a  pole  that  was  not  upon  and 
did  not  overhang  the  right  of  way  of  the  railroad  company. 
We  cannot  review  all  of  the  cases  so  cited  by  counsel.  We  will 
refer  to  those  decided  in  our  own  state.  In  Chicago,  Burlington 
&  Quincy  Railroad  Co.  v.  Gregory,  58  111.  272,  the  railroad 
company  was  held  guilty  of  negligence  in  permitting  a  "mail 
catcher"  to  stand  on  its  right  of  way  in  such  close  proximity 
to  its  tracks  as  to  be  dangerous  to  those  employed  in  operating- 
its  trains.  In  Chicago  &  Iowa  Railroad  Co.  v.  Russell,  91  111. 
298,  33  Am.  Rep.  54,  the  railroad  company  was  held  liable  for  an 
injury  which  was  occasioned  by  its  negligence  in  operating  its 
trains  in  too  close  proximity  to  a  telegraph  pole,  by  which  the 
appellee  was  struck  while  climbing  down  the  ladder  of  a  car 
which  the  company  was  operating ;  and  the  negligence  which  was 
held  actionable  in  Illinois  Terminal  Railroad  Co.  v.  Thompson, 
210  111.  226,  71  N.  E.  328,  was  that  of  the  railroad  company  in 
knowingly  permitting  a  telegraph  pole  to  remain  for  several 
years  in  dangerous  proximity  to  its  track.  In  Chicago  &  Alton 
Railroad  Co.  r.  Stevens,  189  111.  226,  59  N.  E.  577,  the  negli- 
gence for  which  recovery  was  allowed  was  that  of  the  railroad 
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company  in  knowingly  operating  its  trains  in  close  proximity  of 
a  coai  chute. 

In  the  sections  of  Thompson's  work  on  Negligence  cited  by 
appellee,  the  subject  touched  upon  by  the  learned  writer  is  the 
liability  which  a  telegraph  or  telephone  company,  which  has 
availed  itself  of  a  license  to  place  its  poles  in  public  streets  and 
alleys,  incurs  or  may  incur  because  of  injuries  sustained  by 
persons  traveling  along  the  public  street  or  alley  which  were 
occasioned  by  the  location  of  such  poles  therein,  the  falling  or 
giving  way  thereof,  or  the  sagging  of  its  wires,  etc.,  in  such 
manner  as  to  endanger  those  passing  along  the  highway.  In 
section  1239  reference  is  made  to  the  case  of  Erslew  v.  New 
Orleans,  etc..  Railroad  Co.  (La.)  21  South.  153;  and  counsel 
also  cite  that  case  as  authority  for  their  contention  that  the  ap- 
pellant electric  company  was  guilty  of  negligence  in  maintaining 
and  using  a  pole  in  the  alley  in  such  close  proximity  to  the  right 
of  way  of  the  railroad  company.  But  the  case  declares  no  such 
principle.  The  facts  in  that  case  were  that  the  electrical  com- 
pany supported  one  of  its  poles  with  guy  wires,  and  placed  one 
of  such  guy  wires  across  and  above  the  tracks  of  the  railroad 
company  in  such  manner  as  that  there  was  not  sufficient  space 
for  the  trains  to  pass  beneath  the  wires  without  endangering  such 
of  the  train  crew  as  were  called  to  go  upon  the  top  of  the  cars, 
and  the  liability  adjudged  against  the  electrical  company  was 
that  it  negligently  strung  its  wires  across  the  right  of  way  of 
the  railroad  company.  In  the  case  at  bar  the  electric  company, 
more  than  two  years  before  the  appellee  was  injured,  erected 
the  pole  in  the  alley.  The  pole  stood  perpendicular,  did  not  lean 
toward  the  right  of  way,  but  was  wholly  and  throughout  its  en- 
tire length  in  the  alley.  A  portion  of  a  street  or  alley,  under  a 
municipal  license,  may  be  lawfully  occupied  by  the  poles  of  an 
electrical  company,  and  we  know  of  no  authority  or  of  any  reason 
for  the  view  that  a  right  of  action  existed  against  the  electric 
company  because  it  was  maintaining  and  using  the  pole  in  the 
alley  when  appellee  was  injured  while  engaged  in  the  work  of 
operating  the  train  of  the  railroad  company  on  its  right  of  way. 

The  court  erred  in  not  directing  a  peremptory  verdict  in 
favor  of  the  appellant  electric  company.  That  error  requires 
the  reversal  of  the  judgment,  not  only  as  against  the  electric 
company,  but  also  as  to  the  railroad  company,  for  the  reason 
that  a  judgment  in  an  action  in  trespass,  as  well  as  in  all  other 
actions  at  law,  is  a  unit  as  to  all  the  defendants  against  whom  it 
is  rendered,  and  if  it  must  be  reversed  for  error  as  to  one  it  must 
be  reversed  as  to  all.  Seymour  v.  Richardson  Fueling  Co.,  205 
111.  77 J  68  N.  E.  716.  As  the  case  must  be  again  heard,  it  is 
necessary  that  certain  of  the  contentions  of  counsel  relative  to 
the  rulings  of  the  court  as  to  the  liability  of  the  railroad  company 
should  have  our  attention. 

If  the  close  proximity  of  the  pole  constituted  a  source  of 
danger  to  the  employees  of  the  railroad  company,  it  was  not 
essential  to  the  liability  of  the  company  that  it  should  have  been 
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proven  that  the  company  had  in  any  way  participated  in  placing^ 
the  pole  in  the  alley.  The  railroad  company  owned  its  right  of 
way,  and  had  the  right  to  construct  one  or  more  railroad  tracks 
thereon,  and  to  operate  its  trains  on  such  tracks  to  the  full  ex- 
tent that  its  right  of  way  was  of  sufficient  width  for  such  pur- 
pose. Private  property  abutted  on  the  right  of  way  on  the  west 
and  an  alley  abutted  thereon  on  the  east.  The  owners  of  the 
private  property  had  the  right  to  erect  structures  on  their  prop- 
erty to  the  line  thereof,  and  the  municipality  possessed  the  power 
to  authorize  the  placing  of  telegraph,  telephone,  and  electric 
light  poles,  or  the  structure  for  another  elevated  railroad,  in  the 
alley,  and  the  poles  or  structures  might  lawfully  occupy  the  alley 
to  the  line  of  the  right  of  way  of  the  railroad  company,  not 
only  at  the  surface  of  the  alley,  but  upward,  as  may  the  struct- 
ures placed  there  by  other  owners  of  property.  When  acquiring^ 
its  right  of  way  the  appellant  railroad  company  should  have  con- 
sidered the  space  that  would  be  required  to  operate  a  double- 
track  railway  with  safety  to  its  employees.  The  exercise  of  its 
duty  toward  its  employees  demanded  that  it  should  place  its 
tracks  at  such  distance  from  the  line  of  its  right  of  way  as  that 
there  would  be  sufficient  space  between  its  cars  and  objects  which 
might  be  lawfully  placed  on  the  private  property  adjoining  its 
right  of  way  on  the  west,  or  in  the  public  alley  which  adjoined 
its  right  of  way  on  the  east,  as  would  be  requisite  to  enable  its 
employees  to  perform  their  duties  in  connection  with  the  move- 
ment and  safety  of  its  trains,  without  danger  of  injury  arising- 
from  the  proximity  of  the  cars  to  objects  on  the  premises  ad- 
joining the  right  of  way.  In  such  cases  it  is  not  essential  to 
the  liability  of  the  company,  in  case  an  injury  is  occasioned  by 
some  object  or  structure  on  premises  adjoining  the  right  of  way, 
that  the  company  should  have  itself  placed  or  participated  in 
placing  the  object  or  structure  on  the  adjoining  premises.  If 
the  company  has  notice  of  the  existence  of  any  such  object  or 
structure,  or  if  notice  may  be  presumed  from  length  of  time 
since  the  object  was  placed  thereon,  or  if  the  company  is  other- 
wise chargeable  with  notice,  it  is  negligence  on  the  part  of  the 
company  to  continue  to  operate  its  trains  in  such  dangerous 
proximitv  to  such  objects  or  structures.  Illinois  Terminal  Rail- 
road Co.V.  Thompson,  210  111.  226,  71  N.  E.  328.  The  railroad 
company  cannot,  of  course,  compel  the  removal  of  objects  or 
structures  lawfully  on  the  premises  of  others ;  but  that  fact  does 
not  in  any  degree  justify  it  in  continuing  to  operate  its  trains  and 
endangering  its  employees.  If  the  right  of  way  is  not  wide 
enough  to  permit  it  to  operate  a  double-track  road  without  en- 
dangering its  employees,  it  may  acquire  the  necessary  additional 
right  of  way  or  operate  its  trains  on  but  one  of  its  tracks. 

Whether  appellee  assumed  the  risk  of  injury  from  this  electric 
light  pole,  and  whether  he  was  in  the  exercise  of  ordinary  care^ 
were  properly  regarded  by  the  trial  court  as  questions  of  fact, 
to  be  determined  by  the  jury  upon  proper  instructions.  The 
judgment  of  the  superior  court  and  that  of  the  Appellate  Court 
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are  each  reversed,  and  the  cause  is  remanded  to  the  superior 
court  of  Cook  county  for  such  other  and  further  proceedings  as 
to  law  and  justice  shall  appertain. 

Reversed  and  remanded. 


Stewart  v.  Raleigh  &  Augusta  Air  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  March  28,  1905.) 

[50  S.  £.  Rep.  312.] 

Killing  of  Engineer — ^Colliaion — Presumption  of  Negligence.* — ^The 
fact  of  a  collision  between  trains  raises  a  presumption  of  negligence 
on  the  part  of  the  railroad  company  sufficient  to  take  the  case  to  the 
jury. 

Same — Same — Same — Contributorv  Negligence — Pleading. — Since 
Laws  1887,  p.  81,  c.  33,  requires  defendant  in  an  action  for  damages 
resulting  from  negligence  to  plead  and  prove  contributory  negli- 
gence, in  the  absence  of  such  plea,  the  mere  presumption  of  negligence 
arising  from  the  fact  of  a  collision  between  railroad  trains  requires 
the  question  of  negligence  to  be  submitted  to  the  jury. 

Same — ^Same — Negligence. — Where  an  engineer  was  given  a  clear- 
ance card,  which  was  notice  to  him  that  the  track  was  clear  to  the 
next  station,  and  a  collision  occurred  from  failure  of  the  operator  at 
the  station  which  he  left  to  notify  the  operator  at  the  next  station  or 
the  train  dispatcher,  there  is  sufficient  evidence  of  negligence  to  re- 
quire the  case  to  be  submitted  to  the  jury. 

Appeal  from  Superior  Court,  Wake  County;  Long,  Judge. 

Action  for  wrongful  death  by  Mary  A.  Stewart,  administra- 
trix, against  the  Raleigh  &  Augusta  Air  Line  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Douglass  &  Simms  and  Busbee  &  Busbee,  for  appellant. 
Day  &  Bell,  T,  B.  Womack,  and  Murray  Allen,  for  appellee. 

Clark^  C.  J.  This  is  an  action  for  damages  for  negligently 
killing  plaintiff's  intestate,  S.  T.  Stewart,  a  locomotive  engineer 
in  defendant*s  service.  On  23d  June,  1903,  he  was  ordered  to 
take  engine  No.  200  and  tender  and  run  **extra"  from  Raleigh  to 
Hamlet,  on  the  main  line,  over  probably  the  busiest  part  of  the 
system.  Not  nmning  on  any  schedule,  he  was  necessarily  sub- 
ject in  his  movements  to  telegraphic  orders.  He  had  such  tele- 
graphic orders  to  pass  the  regular  freight  No.  8  at  Vass,  and 
notice  that  regular  passenger  train  No.  6  was  running  40  minutes 
late,  but  no  order  that  he  would  pass  No.  6  at  Vass.  At  Vass 
he  passed  regular  freight  No.  8.  He  then  went  into  telegraph 
office,  and  asked  if  there  were  further  orders,  but  the  agent  told 

♦As  to  whether  a  presumption  of  negligence  arises  from  the  f«ict 
that  an  employee  is  injured,  see  foot-note  appended  to  Land  v.  South- 
ern Ry.  (S.  Car.),  9  R.  R,  R.  155,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  155, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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him  "No,"  and  gave  him  a  "clearance  card."  He  accordingly  pro- 
ceeded towards  Southern  Pines,  the  next  telegraph  station,  and 
within  two  miles  of  that  station  he  collided  with  train  No.  6, 
and,  with  three  other  men,  was  killed.  There  were  three  sta- 
tions between  V'ass  and  Southern  Pines,  a  distance  of  8  miles, 
but  no  telegraph  office  was  maintained  at  either  of  these,  though 
one  had  been  formerly.  Upon  this  evidence  his  honor  intimated 
that  upon  all  the  evidence  the  plaintiff  could  not  recover,  where- 
upon the  plaintiff  submitted  to  a  nonsuit  and  appealed. 

The  intimation  of  the  court  was  erroneous.  This  cause  should 
have  been  submitted  to  the  jury,  who  alone  are  em- 
powered to  find  what  was  the  proximate  negligence  which 
caused  the  death.  This  case,  arising  out  of  a  collision, 
is  one  of  those  in  which  the  law  raises  a  presumption  of  negli- 
gence on  the  part  of  the  carrier.  Wright  v.  Railroad,  127  N.  C. 
229,  37  S.  E.  221 ;  Marcom  v.  Railroad,  126  N.  C.  200,  35  S.  E- 
423 ;  Kinney  v.  Railroad,  122  N.  C.  961,  30  S.  E.  313 ;  Grant  -v. 
Railroad,  108  N.  C.  470,  13  S.  E.  209;  2  S.  &  R.  Neg.  §  516, 
and  numerous  cases  cited.  In  Wright's  Case  it  is  said:  **It  is 
true  that  a  common  carrier  is  not  an  insurer  of  the  safety  of  an 
employee;  neither  does  it  insure  the  safety  of  a  passenger;  but 
when  there  is  a  collision  or  a  derailment,  and  in  like  cases,  the 
presumption  of  negligence  arises.  It  is  a  rule  of  evidence,  which 
in  no  wise  springs  out  of  the  contract  for  carriage,  but  which 
arises  from  the  fact  that  such  things  do  not  ordinarily  happen 
unless  there  is  negligence  on  the  part  of  the  carrier,  and  therefore 
it  arises  equally  whether  the  injured  party  is  a  passenger  or  an 
employee."  In  Marcom's  Case  it  is  said:  "Where  the  derail- 
ment of  the  engine  resulted  in  the  death  of  the  intestate,  a  fire- 
man in  the  employ  of  the  defendant  company,  a  prima  facie  case 
of  negligence  is  to  be  inferred,  and  the  burden  is  thrown  upon  the 
defendant  to  disprove  negligence  on  its  part."  In  Kinney's 
Case,  which  was  a  case  of  collision,  the  court  says :  "If  the  doc- 
trine of  res  ipsa  loquitur  ever  applies,  it  would  certainly  do  so 
in  such  a  case.  *  *  *  This  was  peculiarly  a  case  for  the 
jury."  "Where  the  court  is  asked  to  withdraw  the  case,  or  one 
or  more  questions  of  fact  involved,  from  the  jury,  it  is  not  the 
province  of  the  court  to  weigh  the  evidence  and  determine  what 
are  the  proper  inferences  to  be  drawn  therefrom,  but  the  only 
question  is  whether  there  is  any  testimony  tending  to  establish 
the  fact  or  facts  which  the  court  is  asked  as  a  matter  of  law  to 
find."  23  Am.  &  Eng.  Enc.  (2d  Ed.)  561.  The  rule  as  an- 
nounced in  Russell  v.  Railroad,  118  N.  C.  1098.  24  S.  E.  512, 
and  ever  since  followed,  is  that,  "where  the  testimonv  is  con- 
flicting  upon  any  material  point,  or  more  than  one  inference  may 
be  drawn  from  it,  it  is  the  province  of  the  jury  to  find  the  facts 
and  make  the  deductions."  Here  the  facts  were  in  dispute,  and 
the  inferences  to  be  drawn  from  them. 

If  there  were  facts  consistent  with  the  absence  of  negligence 
on  the  part  of  the  defendant,  still  there  would  be  a  conflict  with 
the  presumption  of  negligence  on  the  part  of  the  defendant 
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arising  from  the  fact  of  collision,  which  presumption  is  itself 
evidence.  "A  presumption  of  law  *  *  ♦  is  evidence.  In 
all  systems  of  law  legal  presumptions  are  treated  as  evidence. 
The  presumption  *  *  *  is  one  of  the  instruments  of  proof." 
Coffin  V.  U.  S.,  156  U.  S.  459,  460,  15  Sup.  Ct.  405,  39  L.  Ed. 
481.  "The  burden  is  thrown  upon  the  defendant  to  disprove 
negligence  on  its  part"  (Marcom  v.  Railroad,  supra),  and  show 
that  the  injury  was  due  to  the  negligence  of  the  plaintiff's  intes- 
tate— ^a  question  for  the  jury.  "Even  when  there  is  no  conflict  in 
the  evidence,  or  when  the  facts  are  not  disputed,  if  different 
minds  might  honestly  draw  different  conclusions  from  the  evi- 
dence or  from  the  undisputed  facts,  a  question  of  fact  is  pre- 
sented, which  should  be  left  to  the  jury  for  its  determination." 
23  A.  &  E.  Enc.  (2d  Ed.)  565,  citing  a  vast  number  of  cases, 
many  of  them  from  this  court. 

The  statute  (Laws  1887,  p.  81,  c.  33)  requires  the  defendant 
to  both  plead  and  to  prove  contributory  negligence,  and,  there 
being  a  presumption  of  negligence  in  the  defendant,  the  case 
must  go  to  the  jury.  "It  was  error  to  put  upon  the  plaintiff  the 
burden  of  proving  that  her  intestate  was  not  negligent." 
Peoples  V.  Railroad,  137  N.  C.  96,  49  S.  E.  87;  Fulp  v.  Railroad, 
120  N.  C.  525,  27  S.  E.  74.  The  court  cannot  adjudge  that  a 
defense  is  fully  proved,  nor  can  it  hold  that  there  is  no  evidence 
of  negligence  when  proof  of  the  collision  raises  a  presumption  of 
negligence.  Besides,  there  was  this  evidence  (besides  other) 
tending  to  show  negligence  (independent  of  the  presumption, 
which,  as  above,  has  been  held  to  arise  from  the  facts  of  the 
collision).  It  was,  according  to  the  evidence,  the  duty  of  the 
agent  at  Vass  to  notify  the  engineer  of  train  No.  6  of  the  depart- 
ure of  "Extra  200"  (Stewart)  from  Vass,  which  he  did  not  do; 
and,  as  the  collision  was  six  miles  from  Vass  and  two  miles  from 
Southern  Pines,  this  negligence  would  seem  to  have  caused  the 
collision.  The  witness  further  stated  that,  if  the  operator  at 
Vass  had  wired  the  train  dispatcher  of  the  departure  of  No. 
200,  in  his  opinion  No.  6  could  have  been  prevented  from  going 
beyond  Manly.  The  train  dispatcher,  who  was  at  Raleigh,  while 
giving  Stewart  orders  to  pass  No.  8  at  Vass,  apparently,  from 
the  evidence,  overlooked  making  any  meeting  place  for  the 
"Extra  200"  and  No.  6,  though  he  knew  that  No.  6  had  no 
knowledge  of  No.  200  being  on  the  road.  If  he  was  to  pass  No. 
6  as  well  as  No.  8  at  Vass,  why  was  No.  8  alone  mentioned  in 
his  order?  When  the  agent  at  Vass  gave  Stewart  a  "clearance 
card,"  that  was  notice  to  him  that  the  way  was  clear,  "to  go 
ahead"  to  the  next  point  where  there  was  a  telegraph  office  to 
get  further  orders,  as  he  was  running  under  such  orders,  and 
not  under  any  schedule.  Had  the  operator  at  Vass  promptly 
notified  the  dispatcher  at  Raleigh,  he  could  have  notified  and  held 
No.  6  at  Southern  Pines,  or  directed  it  to  take  the  siding  at 
Manlv,  for  the  collision  occurred  onlv  two  miles  from  Southern 
Pines,  near  Manly,  and  six  miles  from  Vass.  It  was  also  the 
duty  of  the  operator  at  Southern  Pines  to  notify  the  train  dis- 


814      Vol  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Stewart  v.  Raleififh  &  Angtista  R.  Co 

patcher  at  Raleigh  of  the  departure  of  No.  6,  but  the  train  dis- 
patcher at  Raleigh  had  to  ask.  The  latter's  uneasiness,  after 
actually  receiving  notice  of  the  departure  of  "200  Extra"  from 
Vass,  and  his  efforts  to  stop  the  trains,  tend  to  show  that  he  had 
failed  to  notify  No.  6  as  well  as  "Extra  200"  where  they  must 
pass.  Had  he  done  so,  he  would  have  had  no  uneasiness,  as 
there  were  three  side  tracks  between  Vass  and  Southern  Pines. 
Stewart,  having  received  orders  as  to  passing  No.  8,  but  no  or- 
ders as  to  passing  No.  6,  upon  receiving  "clearance  card"  from 
the  agent  at  Vass,  proceeded  in  accordance  with  his  only  other 
order  to  go  "from  Raleigh  to  Hamlet,"  expecting,  of  course,  to 
get  other  orders,  if  any,  at  Southern  Pines.  The  company's 
rule  174a,  which  Stewart  had  in  his  pocket  when  killed,  pro- 
vides: "Receipt  of  train  order  does  not  give  a  train  the  rig^ht 
to  leave  until  signal  is  set  to  safety  or  clearance  card  is  given/' 
It  was  in  evidence  that  "meeting  orders  were  always  given  to 
extra  trains" ;  that  Stewart  had  such  orders  as  to  No.  8  at  Vass, 
and  there  was  told  there  were  no  other  orders  for  him,  and  was 
given  the  clearance  card  (found  on  his  dead  body),  which,  under 
the  above-quoted  rule,  gave  his  train  "the  right  to  leave,"  He 
could  get  no  further  orders  till  he  got  to  Southern  Pines.  There 
was  negligence  in  the  train  dispatcher  in  giving  neither  Stewart 
nor  No.  6  notice  of  meeting  point,  or  in  the  agent  at  Vass  in 
giving  him  a  clearance  card,  which  could  only  mean  "go  ahead, 
the  way  is  clear." 

There  was  much  said  in  the  argument  as  to  the  provisions  as 
to  "superior"  and  "inferior"  rights  of  way  in  the  rules  and 
regulations  of  the  company;  but  rule  455  expressly  provides: 
"The  terms  'superior  right'  and  'inferior  right'  in  these  rules, 
refer  to  the  right  of  trains  under  time  table  and  train  rules,  and 
not  to  rights  under  special  orders."  This  "extra"  No.  200  was 
running  solely  under  special  orders  "to  go  to  Hamlet"  and  with 
orders  to  pass  No.  8  at  Vass,  and  a  "clearance  card"  at  the  latter 
place,  which  authorized  the  engineer  to  go  on  to  the  next  point, 
where  he  could  get  orders.  If  it  did  not  give  him  that  author- 
ity, for  what  purpose  was  it  given  him?  He  could  not  know 
what  trains  were  late,  and  after  his  "clearance  card"  he  had  a 
right  to  presume  that,  if  there  was  any  other  train  in  his  way, 
it  had  been  or  would  be  notified  not  to  leave  Southern  Pines.  If 
there  is  evidence,  or  inferences  to  be  drawn,  contrary  to  the 
above,  it  was  a  matter  solely  for  the  jury. 

The  plaintiff  insists  that,  besides  the  presumption  of  negli- 
gence arising  from  the  fact  of  collision,  there  were  nine  par- 
ticulars as  to  which  there  was  negligence,  which  should  have 
been  transmitted  to  the  jury,  to  wit:  (1)  In  sending  the  plain- 
tiff's intestate  on  the  road  without  a  sufficient  and  proper  train 
crew.  Arrowood  v.  Railroad,  126  N.  C.  629,  36  S.  E.  151. 
(2)  In  failing  to  arrange  a  meeting  place  for  Extra  200  and 
train  No.  6.  (3)  In  the  failure  of  the  operator  at  Vass  to  notify 
the  engineman  of  No.  6  of  the  departure  of  Extra  200  from 
Vass.     (4)  In  the  failure  of  the  telegraph  operator  at  Vass  to 
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promptly  report  to  the  train  dispatcher  at  Raleigh  the  arrival 
and  departure  of  Extra  200.  (5)  In  the  failure  of  the  operator 
at  Southern  Pines  to  notify  the  train  dispatcher  at  Raleigh  of 
the  arrival  and  departure  of  No.  6  from  Southern  Pines.  (6)  In 
violation  of  rule  No.  389  by  the  crew  of  No.  6  in  leaving  South- 
cm  Pines  in  less  than  20  minutes  after  the  departure  of  No.  8. 

(7)  In  violation  of  rule  No.  405  by  the  engineer  and  crew  of 
No.  6  in  leaving  Southern  Pines  before  the  arrival  of  No.  66. 

(8)  In  failing  to  establish  and  maintain  telegraph  offices  at  Lake 
View,  Niagara,  and  Manly  so  as  to  insure  the  safe  operation  of 
its  trains  between  Southern  Pines  and  Vass.  (9)  In  failing  to 
adopt  and  use  the  safer  system  known  as  the  "block  system" 
which  was  in  general  use,  and  referred  to  in  the  rules  of  de- 
fendant. But  as  we  have  held  that  enough  has  been  shown  to 
require  the  facts  to  be  submitted  to  the  jury,  it  is  unnecessary 
to  consider  the  other  grounds  of  negligence  presented.  As  to  the 
eighth  ground,  if  there  had  been  no  telegraph  office  between 
Raleigh  and  Hamlet,  or  such  offices  only  50  or  20  miles  apart, 
it  would  certainly  be  negligence  as  a  matter  of  law  to  risk  the 
lives  of  employees  and  passengers  without  such  necessary  ad- 
juncts in  operating  the  defendant's  trains.  Whether  it  was 
negligence  to  fail  to  have  a  telegraph  office  between  Vass  and 
Southern  Pines,  a  distance  of  eight  miles,  when  the  single  track 
was  so  crowded  as  to  require  three  stations  or  sidings,  between 
these  two  points,  and  when  (as  on  this  occasion)  such  inter- 
mediate telegraph  office  would  have  saved  the  lives  of  four  men 
and  the  crippling  of  others,  is  probably  a  mixed  question  of  fact 
and  law,  which  should  be  submitted  to  the  jury.  The  question 
whether  the  receipts  of  such  telegraph  office  would  be  enough  to 
make  it  profitable  to  the  company  to  maintain  it,  is  an  entirely 
secondary  consideration,  if  it  was  reasonably  necessary  for  the 
safeguarding  of  the  lives  of  employees  and  passengers. 

Nor  is  it  necessary  to  hold  now  that  the  failure  of  this  great 
through  line,  crowded  with  business,  to  adopt  the  "block  sys- 
tem," is  negligence  which,  as  this  court  in  the  Greenlee  and 
Troxler  Cases,  122  N.  C.  979,  30  S.  E.  115,  41  L.  R.  A.  399, 
65  Am.  St.  Rep.  734,  and  124  N.  C.  191,  32  S.  E.  550,  44  L.  R. 
A.  313,  70  Am.  St.  Rep.  580,  held  in  regard  to  the  failure  to 
adopt  automatic  couplers,  would  render  the  common  carrier 
liable  per  se  for  any  death  or  injury  caused  by  the  failure  to 
adopt  them.  The  evidence  in  this  case  is  that  the  "block  sys- 
tem" is  in  almost  universal  use,  and  that,  if  it  had  been  in  use  on 
this  svstem,  this  catastrophe  could  not  have  occurred.  The  rul- 
ing of  the  court  in  Witsell  v.  Railroad,  120  N.  C.  557,  27  S.  E. 
125,  is  that  it  is  culpable  negligence,  making  the  carrier  responsi- 
ble for  all  injuries  resulting  therefrom,  to  fail  to  use  "any  ap- 
proved appliance  which  is  in  general  use  and  necessary  for 
safety."  This  rule  has  been  reiterated,  and  adhered  to  in  every 
case  since,  including  Bottoms  v.  Railroad,  136  N.  C.  473,  49  S. 
E.  348.  The  writer,  however,  is  free  to  say  now,  speaking  for 
himself,  that  it  is  culpable  negligence  when  any  employee  or 
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passenger  loses  his  life  or  sustains  injury  in  a  *'head-end"  colli- 
sion from  a  failure  to  provide  the  **block  system"  which  would 
prevent  the  possibility  of  that  class  of  collisions.  The  obtaining 
of  higher  dividends  is  entirely  a  secondary  matter  to  the  safety 
of  employees  and  passengers,  as  it  is  also  to  the  convenience 
and  comfort  of  the  public,  for  which  end  alone  charters  to  rail- 
roads, with  the  power  to  condemn  rights  of  way  under  the  power 
of  eminent  domain,  are  granted.  For  the  guaranty  of  that  safety 
and  convenience,  the  sole  resort  is  to  the  courts  and  juries  of  the 
land. 

The  plaintiff  had  a  constitutional  right  to  have  the  question  of 
negligence,  upon  this  evidence,  submitted  to  a  jury,  and  in 
denying  her  that  right  there  was  error. 

Error. 

Brown,  J.,  did  not  sit  on  the  hearing  of  the  case. 


Greenawaldt  v.  Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme  Court  of  Indiana,  April  7,  1905.) 
[73  N.  E.  Rep.  910.] 

Negligence — Contributory  Negligence — Questions  for  Jury, — Where 
equally  reasonable  persons  might  conscientiously  differ  in  their  con- 
clusions on  the  questions  of  negligence  or  contributory  negligence, 
the  questions  are  for  the  jury. 

Crossings — Signals — Negligence.* — It  is  negligence  per  se  for  a  rail- 
road company  to  fail  to  give  the  signals  required  by  Burns*  Ann. 
St.  1901,  §  5307,  when  a  train  is  approaching  a  public  highway. 

Same — Contributory  Negligence. — In  an  action  against  a  railroad 
company  for  injuries  sustained  in  a  crossing  accident,  evidence  con- 
sidered, and  held,  that  the  question  of  plaintiff's  contributory  negli- 
gence was  one  for  the  jury. 

Same — Stop,  Look  and  Listen.t — ^The  rule  requiring  a  traveler  to 
stop,  look,  and  listen  when  approaching  a  railroad  crossing  is  not 
arbitrary  as  to  the  distance  at  which  such  precaution  should  be  taken, 
but  the  traveler  must  use  a  place  reasonably  calculated  to  afford. full 
opportunity  for  seeing  and  hearing. 

Accident  at  Crossing — Signals — Proximate   Cause4 — In  an  action 

*As  to  whether  it  is  negligence  per  se  to  fail  to  give  crossing  sig- 
nals, see  foot-note  appended  to  Sights  v.  Louisville  &  N.  R.  Co.  (Ky.), 
10  R.  R.  R.  60,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  60. 

tSee  foot-note  appended  to  Cromley  v.  Pennsylvania  R."  Co.  (Pa.), 
12  R.  R.  R.  666,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  666;  West  v.  Northern 
Pac.  Ry.  Co.  (N.  Dak.),  12  R.  R.  R.  665,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
655;  foot-note  appended  to  Louisville  &  N.  R.  Co.  v,  Satterwhite 
(Tenn.),  12  R.  R.  R.  296,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  296;  Mease  v. 
United  Traction  Co.  (Pa.),  12  R.  R.  R.  272,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  272. 

tAs  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  sec 
foot-note  appended  to  Haley  v,  St.  Louis  Transit  Co.  (Mo.),  12  R.  R. 
R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142,  where  all  the  preceding  au- 
thorities in  this  series  are  collected;  Magrane  v,  St.  Louis  &  S.  Ry. 
Co.  (Mo.),  13  R.  R.  R.  1,  36  -Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (proximate 
cause  where  passenger  was  pushed  from  crowded  car  platform  in  a 
panic  caused  by  danger  of  collision) ;  Fishburn  v.  Burlington,  etc.,  Ry. 
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against  a  railroad  company  for  injuries  at  a  crossing  the  complaint 
alleged  that,  while  plaintiff  was  unavoidably  delayed  by  the  conduct 
of  her  horse,  defendant  negligently  ran  a  train  over  the  track  without 
giving  the  statutory  signals,  whereby  plaintiff  was  deceived,  and 
caught  on  the  crossing,  and  her  horse  killed  and  she  injured.  Held^ 
that  the  complaint  sufficiently  showed  that  the  negligence  charged 
was  the  proximate  cause  of  the  injuries. 

Appeal  from  Circuit  Court,  La  Grange  County ;  J.  D.  FerralU 
Judge. 

Action  by  Mary  E.  Greenawaldt  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Transferred  from  Ap- 
pellate Court  under  section  1337u,  Burns'  Ann.  St.  1901.  Re- 
versed. 

£.  B.  Dunten,  P.  V,  Hoffman,  and  McClaskey  &  Dunten,  for 
appellant. 

Olds  &  Doughman,  George  C.  Greene,  P,  J.  Jerome,  and  Johrt 
W.  Hanatty  for  appellee. 

Hadlky,  C.  J.  Appellant  sues  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  through  the  negligence 
of  appellee.  The  court  sustained  a  demurrer,  for  insufficiency  of 
facts,  to  what  is  called  in  the  record  the  third  amended  com- 
plaint. The  plaintiff  refused  to  amend,  and  judgment  for  costs 
was  rendered  against  her,  from  which  she  appeals. 

It  is  alleged  in  the  complaint:  That  the  defendant  owns  and 
operates  a  double-track  railroad  running  generally  east  and 
west  through  De  Kalb  county,  which,  as  it  approaches  the  town 
of  Butler,  runs  in  a  slightly  northeast  and  southwest  direction. 
That  it  is  20  feet  from  the  north  end  to  the  south  end  of  the 
ties  of  the  tracks.  Near  Butler  there  is  what  is  kown  as  "Rey- 
nold's Crossing,"  made  by  the  railroad  intersecting  an  east  and 
west  highway  at  an  angle  of  14  degrees.  To  promote  safety  and 
expedition  in  the  running  of  trains,  the  company  had  adopted 
and  established  the  uniform  custom  of  running  all  east-bound 
trains  on  the  north  track,  and  all  west-bound  trains  on  the  south 
track,  all  trains  being  run  in  such  order,  except  in  cases  of 
wreck,  blockade,  or  other  emergency,  which  was  very  rare.  That 
the  custom  had  been  so  long  established  and  unvaryingly  ob- 
served that  it  became  well  known  throughout  the  community. 
That  beginning  at  the  east  cattle  guard  fence  at  a  point  177  feet 
east  of  the  crossing  and  thence  eastward,  said  east  and  west 
highway  is  fenced  on  the  north  side  thereof,  and  on  the  south 
side  a  fence  beginning  200  feet  east  of  the  crossing  at  a  lane 

Co.  (Iowa),  13  R.  R.  R.  768,  36  Am.  &  Eng.  R.  Gas.,  N.  S.,  768  (proxi- 
mate cause  of  injury  to  plaintiff's  child  was  the  act  of  plaintiff  in  plac- 
ing in  an  insecure  position  a  panel  of  defendant's  snow  fence,  which 
haS  fallen  down  by  reason  of  defendant's  negligence  in  constructing 
or  maintaining  the  fence);  Kansas  City  Southern  Rv.  Co.  v.  Prunty 
(C.  C.  A.),  13  R.  R.  R.  488,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  488  (defini- 
tion). 

17  R  R  R— 52 
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running  south  continues  west  along  the  south  line  of  flie  high- 
way to  a  cattle  guard  fence  on  the  west  of  said  crossing.  These 
fences  and  the  acuteness  of  the  angle  with  which  the  railroad 
crosses  the  highway,  cause  the  former  to  so  encroach  upon  the 
latter  that  from  the  crossing  for  SO  feet  eastward  the  highway 
available  for  travel  is  but  16  feet  wide  and  for  the  next  100  feet 
eastward  is  but  20  feet  wide,  so,  having  approached  nearer  than 
150  feet  of  the  crossing,  a  traveler  in  a  vehicle  could  not  turn 
around  and  retreat  from  an  approaching  train,  and  must  choose 
between  the  danger  of  collision  with  the  train,  or  injury  from 
a  frightened  horse.  The  grade  of  the  railroad  at  the  crossing 
and  for  a  considerable  distance  to  the  east  and  west  is  from 
1J4  to  3  feet  higher  than  the  highway,  and  at  the  crossing  the 
tracks  of  the  railroad  are  visible  to  the  east  for  1,500  feet  and 
to  the  west  for  1,200  feet.  On  January  31,  1901,  the  plaintiff, 
who  resided  in  the  vicinity,  and  had  often  driven  over  the  cross- 
ing, and  was  well  acquainted  with  it,  and  with  the  defendant's 
custom  of  running  its  trains,  but  had  no  knowledge  whatever  of 
any  deviation  from  such  custom,  about  noon  was  traveling  west- 
ward on  said  highway  in  a  buggy  to  the  town  of  Butler.  The 
day  was  cold,  the  ground  covered  with  snow,  and  the  wind  was 
blowing  briskly  from  the  west.  A  large  number  of  telephone 
and  telegraph  wires  stretched  along  both  the  highway  and  the 
railroad  at  the  crossing  made  a  loud  roaring  sound  resembling 
the  rumbling  of  an  approachig  train.  On  the  south  track  of  the 
railroad,  and  immediately  west  of  the  crossing,  a  long  freight 
train  was  standing  headed  west,  with  the  caboose  resting  on  the 
west  cattle  guard.  This  freight  train  standing  on  the  south 
track  completely  obscured  the  north  track  for  several  hundred 
feet.  The  plaintiff's  sight  and  hearing  were  good,  and,  having 
arrived  at  a  point  177  feet  east  of  the  crossing,  the  plaintiff 
stopped  her  horse,  stood  up  in  the  buggy,  and  looked  and  listened 
back  eastward  for  an  approaching  train.  She  could  see  the 
track  back  to  the  whistling  post  1,500  feet  or  further,  and,  there 
being  no  train  in  sight,  and  no  sound  from  any,  and  the  heav}' 
freight  train  standing  inactive  on  the  west-bound  track  just  over 
the  crossing,  she  believed  that  it  was  safe  to  cross;  so  she 
whipped  up  her  horse  and  started  briskly  over.  As  she  neared 
the  crossing  her  horse  shied  at  the  caboose  of  the  freight  train, 
and  stopped,  and,  being  urged  forward  by  the  plaintiff  with  a 
whip,  the  horse  continued  to  shy,  squat,  and  stop;  and  having 
so  recently  seen,  and  listened,  to  a  clear  track  to  the  east,  back  to 
the  whistling  post,  more  than  1,500  feet,  and  the  freight  train 
still  remaining  inert  on  the  west-bound  track,  she  permitted  her 
perilous  situation  caused  by  the  conduct  of  her  horse,  and  the 
possibility  that  an  east-bound  train  might  dash  up  from  behind 
the  freight  train,  and  catch  her  on  the  crossing,  to  absorb  her 
entire  strength,  care,  and  attention,  to  the  control  of  her  horse, 
and  in  looking  out  for  a  train  approaching  from  the  west;  she 
at  the  time  deeming  that  line  of  care  more  efficient  to  her  per- 
sonal safety  than  an  effort  to  again  stop  her  horse  before  enter- 
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ing  upon  the  crossing  for  the  purpose  of  again  looking  and 
listening  for  the  approach  of  a  train  from  the  east.  That  while 
being  so  absorbed,  and  unavoidably  delayed  by  the  unexpected 
conduct  of  her  horse,  the  defendant,  contrary  to  the  established 
custom  aforesaid,  negligently  ran  a  west-bound  train  over  the 
north  track  at  the  rate  of  25  miles  an  hour,  upon  the  crossing, 
without  sounding  the  whistle  or  ringing  the  bell  on  the  locomo- 
tive at  any  time  or  place  after  arrivmg  within  a  distance  of  100 
rods  of  said  crossing,  in  violation  of  the  statutes  of  Indiana ;  and 
negligently  failed  to  warn  the  plaintiff  by  a  flagman  or  otherwise 
that  it  was  or  would  run  its  said  train  westward  on  said  north 
track,  contrary  to  its  rule,  whereby  the  plaintiff  was  deceived, 
misled,  and  caught  on  the  crossing  by  said  unexpected  and  negli- 
gently run  west-bound  train,  and  her  horse  killed,  and  she 
greatly  injured,  etc. 

Appellant's  only  insistence  under  her  single  assignment  is  that 
under  the  facts  pleaded  the  question  of  her  conduct  with  respect 
to  due  care  should  have  been  submitted  to  the  jury,  and  that  the 
court  erred  in  pronouncing  her  guilty  of  contributory  negligence 
as  a  matter  of  law.  As  the  question  arises  upon  a  demurrer  to 
the  complaint,  all  the  facts  well  pleaded  relating  to  the  plain- 
tiff's conduct,  and  the  conditions  existing  at  the  crossing  at  the 
time  of  the  accident,  will  be  taken  as  admitted.  The  facts  being 
thus  undisputed,  if  the  conclusions  to  be  drawn  therefrom  were 
also  beyond  dispute,  then,  under  many  decisions  of  this  court, 
it  would  become  our  duty  to  adjudge  as  a  matter  of  law  whether 
or  not  the  plaintiff  was  in  the  observance  of  such  care,  when 
injured,  as  the  law  exacts.  But  this  is  further  than  we  are  re- 
quested to  go,  and  further  than  we  could  go,  for  we  are  not  able 
to  say  that  the  conclusions  that  may  properly  be  drawn  from  the 
admitted  facts  characterizing  the  plaintiff's  conduct  with  re- 
spect to  care  are  so  clear  and  certain  that  different  persons  of 
equal  honesty  and  prudence,  in  considering  them,  would  uni- 
formly reach  the  same  result.  And  this  about  disposes  of  the 
case,  for  it  is  well  settled  in  this  state  that  where  the  court  per- 
ceives that  equally  reasonable  persons  might  conscientiously 
differ  in  their  conclusions  as  to  whether  negligence  or  contribu- 
tory negligence  existed,  the  question  cannot  be  determined  as  a 
matter  of  law,  but  must  be  sent  to  the  jury.  Stoy  v.  Louisville, 
etc.,  R.  Co.,  160  Ind.  144,  66  N.  E.  615,  and  cases  cited  on  page 
152  of  160  Ind.,  page  618  of  66  N.  E.  See,  also,  Coolev  on 
Torts  (2d  Ed.)  p.  805;  Shearman  &  Redfield  on  Neg.  vol.  1 
(4th  Ed.)  §  54.  But  we  will  cake  the  pains  to  see  how  the  facts 
pleaded  are  affected  by  this  general  rule.  In  the  first  place,  the 
railroad  company  did  not  sound  the  whistle  on  the  locomotive 
or  ring  the  bell  at  any  time  or  place  before  reaching  Reynold's 
crossing.  This  failure,  under  section  5307,  Burns'  Ann.  St.  1901, 
was  negligence  per  se.  Baltimore,  etc.,  R.  Co.  v,  Conoyer,  149 
Ind.  524,  48  N.  E.  352,  49  N.  E.  452.  Before  entering  into  the 
narrow,  acute  angle  which  extended  from  and  150  feet  east  of 
the  crossing,  the  plaintiff  stopped  for  observation  as  to  approach- 
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ing  trains.  She  knew  that  the  established  custom  was  to  run 
all  west-bound  trains  on  the  south  track,  and  did  not  know  that 
the  rule  was  ever  departed  from.  Her  senses  of  sight  and  hear- 
ing were  good.  She  stopped  at  a  place  that  commanded  a  view 
of  the  tracks  for  more  than  a  fourth  of  a  mile.  She  stood  up  in 
her  buggy  and  looked  back  east,  and  saw  that  the  tracks  were 
clear  to  the  whistling  post  more  than  1,500  feet,  and  that  no 
train  was  in  sight  or  hearing.  In  front  and  immediately  west  of 
the  crossing  was  a  long  heavy  freight  train  standing  on  the 
south  track  headed  west.  This  train  upon  an  elevated  track 
completely  obscured  the  north  track  to  the  west  for  several 
hundred  feet.  Under  these  conditions  can  it  be  said  as  a  matter 
of  law  that  the  plaintiff  was  guilty  of  negligence  in  attempting 
to  drive  ISO  feet  through  the  narrow  angle,  and  effect  a  cross- 
ing, without  again  stopping  and  looking  backward  and  listening 
to  the  east  for  an  oncoming  train  ?  The  custom,  and  the  freight 
being  headed  west  on  the  south  track  in  conformity  to  the  rule, 
made  it  reasonable  for  her  to  believe  that  all  trains  coming  from 
the  east  would  be  run  according  to  the  rule,  and  that  no  train 
would  therefore  approach  from  the  east  on  the  occupied  track  at 
a  dangerous  rate  of  speed.  Besides,  while  it  would  not  justify 
an  abandonment  of  care  and  caution,  yet,  as  tending  to  illustrate 
her  conduct  as  that  of  an  ordinarily  prudent  and  cautious  per- 
son, she  had  a  right,  in  connection  with  other  sudden  and  unex- 
pected perils  arising  from  the  frightened  horse,  to  presume  that 
the  servants  of  the  railroad  company  would  give  the  statutory' 
signals  required  of  an  approaching  train.  Railroad  Co.  v.  Har- 
rington, 131  Ind.  426,  433,  30  N.  E.  37.  "As  between  the  rail- 
road company  and  the  traveler,  the  former,  by  failing  to  give 
the  required  signals,  induces  the  latter  to  approach  the  railroad." 
Terre  Haute,  etc.,  Co.  v.  Brunker,  128  Ind.  542,  26  N.  E.  178. 
Under  the  circumstances  surrounding  her,  the  danger  that  should 
have  been  reasonably  apprehended  from  the  east  was,  at  most 
inconsiderable.  After  her  failure  to  see  or  hear  a  train  to  the 
east,  and  the  south  track  occupied  with  the  freight,  there  can  be 
no  question  but  she  was  justified  in  proceeding  so  far  as  ap- 
parent danger  from  that  direction  was  concerned ;  and  after  she 
had  entered  into  the  narrow  angle,  whence  she  could  not  re- 
treat, and  the  new  and  unexpected  peril  from  her  frightened 
horse  arose,  that  she  thereafter  did  not  look  back  to  the  east,  but 
gave  all  her  attention,  which  was  necessary  to  the  control  of  her 
horse,  and  to  looking  out  for  a  train  that  might  rush  out  from 
behind  the  freight  train  from  the  west,  was  clearly  such  conduct 
with  respect  to  care  as  men  of  equal  prudence  and  caution  would 
not  be  likelv  to  agree  about.  See  Railway  Co.  v.  Grames,  136 
Ind.  39,  50,^34  N.  E.  714. 

There  is  also  merit  in  appellant's  contention  that  whether  her 
conduct  at  the  crossing  was  in  violation  of  the  look  and  listen 
rule  is  not  to  be  determined  as  a  question  of  law.  She  did  stop, 
look,  and  listen  at  a  point  177  feet  from  the  crossing.  The  law 
does  not  say  how  near  the  track  the  traveler  shall  make  his  ob- 
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servations.  There  is  no  arbitrary  rule  in  this  respect.  What 
the  law  requires  is  that  the  traveler  shall  choose,  in  the  vicinity 
of  the  crossing,  according  to  environments,  a  place  reasonably 
calculated  to  afford  full  opportunity  for  seeing  and  hearing. 
The  selection  is  a  matter  of  judgment,  and  when  it  appears  to 
have  been  reasonably  exercised,  when  tested  by  ordinary  human 
conduct,  negligence  will  not  be  imputed.  Therefore  whether  ap- 
pellant was  negligent,  or  observed  ordinary  care  and  caution  in 
the  choosing  of  her  place  to  look  and  listen,  was  plainly  an  un- 
mixed question  of  fact.  It  follows  that  the  question  of  con- 
tributory negligence  should  have  been  submitted  to  the  jury. 

Appellee  assails  the  sufficiency  of  the  complaint  because  it  is 
not  averred  that  appellant  could  and  would  have  heard  the  sig- 
nals if  they  had  been  given.  The  complaint  sufficiently  shows  by 
general  averment  that  the  negligence  charged  was  the  proximate 
cause  of  the  plaintiff's  injuries. 

Judgment  reversed,  and  cause  remanded,  with  instructions  to 
overrule  the  demurrer  to  the  third  amended  complaint. 


Marden  v.  Portsmouth,  K.  &  Y.  St.  Ry. 

(Supreme  Judicial  Court  of  Maine,  March  2,  1905.) 

[60  Atl.  Rep.  530.] 

Collision  between  Street  Car  and  Another  Vehicle — Right  of  V/ay.* 

— In  an  action  on  the  case  for  negligence  on  account  of  a  collision 
between  a  team  and  an  electric  car,  it  is  held: 

That  between  street  crossings  the  car,  from  the  fact  that  it  must 
pursue  one  course  and  cannot  turn  out,  necessarily  has  a  paramount 
right,  to  be  exercised  in  a  reasonable  and  prudent  manner. 

Same — Crossings — Care  Required  of  Motorman.t — That,  when  ap- 
proaching a  public  street  junction,  the  rule  is  that  the  motorman  shall 
be  held  to  anticipate  that  any  person  approaching  such  junction  from 
either  side  may  turn  his  team  into  it,  and  shall  then  exercise  all  due 
care  to  have  his  car  under  such  control  as  to  be  able  to  stop  it  at 
the  crossing,  if  necessary,  to  avoid  an  accident. 

Same — Same — Right  of  Way.* — At  such  crossings  the  car  has  no 
right  superior  to  that  of  other  vehicles. 

-----  -  -  —  ■  ■  -■  — ' 

*See  foot-note  appended  to  Conrad  v.  Elizabeth,  P.  &  C.  J.  Ry.  Co. 
<N.  J.),  13  R.  R.  R.  126,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  126;  foot-notes 
appended  to  Louisville  Ry.  Co.  v,  Colston  (Ky.),  12  R.  R.  R.  668,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  668;  foot-notes  appended  to  Mathieson  v. 
Omaha  St.  Ry.  Co.  (Neb.),  11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N. 
S.,  777;  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R.  R.  442,  34  Am.  & 
Eng.   R.  Cas.,  N.  S.,  442. 

tAs  to  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  other  users  of  streets,  see  foot-note  apended  to  Searles 
V.  Elizabeth,  etc.,  Ry.  Co.  (N.  J.),  13  R.  R.  R.  781,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  781;  foot-notes  appended  to  Holden  v.  Missouri  R.  Co. 
(Mo.),  13  R.  R.  R.  440,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  440;  foot-notes 
appended  to  Rawitzer  v.  St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  91;  foot-note  appended  to  Anniston 
Electric  &  Gas  Co.  v,  Hewitt  (Ala.),  12  R.  R.  R.  312,  35  Am.  &  Eng. 
R,  Cas.,  N.  S.,  312. 
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Same— Same— Care  Required  of  Traveler  at  Street  Railroad  Cross- 

ing4 — The  rule  of  caution  required  in  approaching  the  crossing  of  a 
steam  road  does  not  fully  apply  to  the  crossing  of  an  electric  road. 

Same — Same — Same — Look  and  Listen  Rule. — In  approaching  such 
crossings,  it  is  not  incumbent  upon  the  traveler  upon  foot  or  with  a 
team,  as  a  matter  of  law,  to  look  and  listen.  He  must  be  in  the  ex- 
ercise  of  reasonable  care. 

Same — Same — Same — Question  of  Fact. — ^Whether  a  traveler,  as 
above,  is  in  the  exercise  of  reasonable  care,  is  a  question  of  fact  for 
the  jury,  depending  upon  the  circumstances  of  each  particular  case. 

Same — Presumption  of  Negligence — Speed. — The  speed  of  a  car  is 
a  fact  from  which  an  inference  of  negligence  may  be  drawn. 

Same — Crossings — Care  Required  of  Traveler. — In  crossing  a  car 
track  at  the  junction  of  a  street,  the  traveler  is  not  required  to  look 
the  whole  length  of  the  visible  track  to  see  if  a  car  is  coming,  but 
along  the  track  far  enough  to  warrant  an  ordinarily  prudent  man,  hav- 
ing in  mind  his  own  safety,  under  like  circumstances,  to  conclude  that 
no  car  was  in  such  proximity  as  to  endanger  his  safety  in  crossing. 

(Official.) 

Action  by  George  H.  Marden  against  the  Portsmouth  Kitter}" 
&  York  Street  Railway.  Verdict  for  plaintiff.  Motion  for  new 
trial  overruled,  and  judgment  on  the  verdict. 

Argued  before  WiswELL,  C.  J.,  and  Whitehouse,  Strout, 
Savage,  Peabody,  and  Spear,  JJ. 

//.  H.  Burbank  and  John  G.  Smith,  for  plaintiff. 

/.  C.  Stezvart,  Emery  &  Sims,  and  O.  D,  Baker,  for  defendant. 

Spear,  J.  This  is  an  action  on  the  case  for  negligence,  re- 
sulting from  a  collision  between  the  plaintiff's  cart  and  the  de- 
fendant's electric  car.  The  case  shows  that  the  plaintiff  on  the 
ISth  day  of  June,  1901,  was  driving  a  covered  butcher's  cart 
along  a  public  street  in  the  town  of  Kittery  in  an  easterly  direc- 
tion, parallel  with  the  defendant's  road,  about  three  feet  north- 
erly thereof;  the  track  being  on  the  southerly  side  of  the  road. 
The  highway  and  the  track  descend  quite  sharply  towards  the 
east,  the  grade  being  about  6  feet  in  100.  At  the  bottom  of  the 
grade,  a  cross-street  called  "Williams  Avenue"  runs  substantially 
at  right  angles  and  southerly  from  the  highway  on  which  the 
plaintiff  was  driving.  When  the  plaintiff  reached  the  mouth  of 
Williams  avenue  he  attempted  to  turn  his  team  into  it,  thereby 
squarely  crossing  the  defendant's  rails.  While  crossing  the  track 
the  front  part  of  the  off  hind  wheel  of  the  plaintiff's  cart  was 
struck  by  the  defendant's  car,  and  the  injuries  were  produced 

tSee  foot-note  appended  to  Sullivan  v,  Boston  Elevated  Ry.  Co. 
(Mass.),  11  R.  R.  R.  512,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  512;  Haas  r. 
New  Orleans  Ry.  Co.  (La.),  11  R.  R.  R.  442,  34  Am.  &  Eng.  R.  Cas.. 
N.  S.,  442;  McGauley  v.  St.  Louis  Transit  Co.  (Mo.),  11  R.  R,  R. 
247,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  247;  Hogan  r.  Winnebago  Traction 
Co.  (Wis.),  11  R.  R.  R.  232.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  232. 

As  to  whether  the  stop,  look  and  listen  rule  is  applicable  to  street 
railway  crossings,  see  foot-notes  appended  to  Portsmouth  St.  R.  Co. 
V.  Feed's  Adm'r  (Va.),  13  R.  R.  R.  65,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
65;  foot-note  appended  to  Itzkowitz  v.  Boston  Elevated  Ry.  Co. 
(Mass),  12  R.  R.  R.  583,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  583. 
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of  which  the  plaintiff  complains.  After  a  long  trial:,  involvii^ 
more  than  250  pages  of  testimony,  the  jury  returned  a  verdict 
for  the  plaintiff  of  $1,103.73.  The  case  comes  up  on  motion  to 
set  this  verdict  aside,  as  against  the  law  and  the  evidence.  The 
real  issue  to  be  considered  is  whether  the  defendant  was  guilty 
of  negligence  with  respect  to  the  speed  with  which  it  was  running 
its  car  at  the  time  the  accident  occurred,  and  whether  the  plain- 
tiff  was  guilty  of  contributory  negligence.  The  evidence  upon 
the  one  side  and  the  other  upon  the  point  of  speed  is  conflicting ; 
the  plaintiff  and  some  of  his  witnesses  contending  that  the  car 
was  running  from  IS  to  20  miles  an  hour  down  the  grade  towards 
the  crossing,  while  those  of  the  defendant  assert  the  car  was 
moving  at  a  rate  of  only  4  or  5  miles  an  hour.  There  was  also- 
testimony  on  the  part  of  the  plaintiff  bearing  upon  the  question 
of  speed,  tending  to  show  that  the  cart  and  horse  were  thrown 
bodily  in  the  air  when  the  car  struck  them — ^the  cart  some  40 
feet,  and  the  horse  half  that  distance — ^and  that  the  car  itself  run 
from  150  to  200  feet  beyond  the  center  of  the  crossing  before  it 
could  be  stopped,  although  the  motorman  claims  that  he  did 
all  in  his  power  to  check  the  car  in  the  quickest  possible  manner 
after  he  discovered  that  the  plaintiff  was  about  to  cross  the  track 
in  front  of  it.  In  finding  the  defendant  guilty,  the  jury  must 
have  come  to  the  conclusion  that  it  was  running  its  car  at  the 
time  of  the  collision  at  an  unsafe  and  unreasonable  rate  of  speed. 
But  the  defendant  says,  admitting  its  negligence  as  found  by 
the  jury,  it  is  not  guilty,  because  the  plaintiff's  own  testimony, 
allow  it  to  be  true,  clearly  discloses  the  fact  that  by  his  own 
negligent  acts  he  contributed  to  the  accident  which  caused  his 
injuries.  Whether  the  plaintiff  in  his  connection  with  the  acci- 
dent, was  guilty  of  contributory  negligece,  assuming  the  guilt 
of  the  defendant,  may  depend  in  a  large  degree  upon  the  duty 
which  the  defendant,  under  the  particular  circumstances  in  this 
case,  owed  to  the  plaintiff.  This  consideration  involves  a  ques- 
tion with  respect  to  the  relative  rights  and  duties  of  electric 
cars  and  vehicles  while  concurrently  approaching  and  passing 
over  public  street  crossings.  The  law  upon  this  subject  seems 
to  be  well  settled  in  many  states.  While  the  contention  has  been 
made  that  a  person  approaching  an  electric  road  with  the  inten- 
tion of  crossing  the  track  should  observe  that  same  degree  of 
watchfulness  and  care  as  when  attempting  to  cross  a  steam  road, 
it  is  readily  obvious  that  the  cases  are  entirely  dissimilar.  The 
steam  road  is  invariably  possessed  of  a  private  roadbed,  pro- 
tected by  law,  and  vested  with  the  right  to  punish  as  a  tres- 
passer any  person  who  may  invade  its  property  outside  of  that 
part  of  its  premises  made  public  for  the  prosecution  of  its  busi- 
ness. It  is  also  permitted  by  law  to  propel  its  trains  at  a  tre- 
mendous rate  of  speed,  so  that  it  is  impracticable,  if  not 
impossible,  to  stop  them  quickly  or  within  a  short  distance.  The 
law  recognizes  these  facts,  and,  not  only  for  the  protection  of 
the  individual  who  may  undertake  to  cross  a  steam  railroad 
track,  but  for  the  safety  of  the  many  who  may  be  riding  in  the 
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public  coaches,  requires  the  individual,  when  he  approaches  the 
passageway  of  such  an  engine  of  destruction,  within  a  proper 
distance  of  the  track,  to  look  and  listen,  not  only  with  his  eyes 
and  ears,  but  with  his  mind,  to  discover  whether  a  train  is  ap- 
proaching. The  law  makes  it  imperative  for  travelers  to  do 
this,  and  a  failure  to  comply  with  this  law  presumes  them  to  be 
guilty  of  contributory  negligence,  if  they  are  injured  by  a  colli- 
sion with  a  passing  train.  This  is  undoubtedly  a  wnse  and  judi- 
cious law  in  its  application  to  steam  roads,  but  it  should  not  be 
fully  applied  to  the  use  of  electric  and  other  street  railroads. 

An  electric  road  is  installed  and  operated  upon  a  principle 
entirely  different  from  that  of  the  steam  road.     Our  court  has 
said  in  Briggs  v.  Horse  R.  Co.,  79  Me.  367,  10  Atl.  48,  1  Am. 
St.  Rep.  316,  that  "the  laying  down  of  rails  in  the  street,  and 
running  the  street  cars  over  them  for  the  accommodation  of 
persons  desiring  to  travel  that  street,  is  only  a  later  mode  of  us- 
ing the  land  as  a  way — using  it  for  the  valuable  purpose  for 
which  it  was  originally  taken.    It  may  be  a  change  in  the  mode, 
but  it  is  not  a  change  in  the  use.     The  land  is  still  used  for  a 
highway."    This  rule  of  law  applies  equally  whether  the  motor 
for  propelling  the  car  is  a  horse,  steam,  or  electricity.     It  is 
apparent,  therefore  that  the  electric  cars,  which  are  now  be- 
coming of  very  common  use,  not  only  in  our  cities,  but  in  our 
villages   and   country  towns,   are   operated   for   the   most  part 
within  the  limits  of  the  legally  located  highwavs,   as  said  in 
Benjamin  v,  Holyoke  St.  Ry.  Co.,  160  Mass.  3,  35  N.  E.  95,  39 
Am.  St.  Rep.  446,  where  "the  use  of  the  street  for  electric  cars 
and  by  the  general  public  is  concurrent,  and  the  defendant  is 
bound,  in  using  the  street,  to  have  reference  to  its  reasonable 
use  by  others."     Unlike  steam  cars,  the  electric  car  runs,  or 
may  be  run  at  times,  through  streets  crowded  with  people  and 
vehicles,  and  therefore,  instead  of  being  vested  with  the  right  to 
run  at  a  rapid  rate  of  speed,  they  are  required  to  make  a  reason- 
able use  of  the  streets,  consistent  with  the  rights  of  other  per- 
sons and  vehicles  who  may  occupy  the  streets  in  conjunction  with 
them.     Upon  this  point  the  court  in  DriscoU  v.  West  End  St. 
Ry..  159  Mass.  145,  34  N.  E.  172,  holds  that  "the  drivers  and 
conductors  of  street  railway  cars,  whatever  the  motive  power, 
have  in  general  the  same  rights  and  duties  with  reference  to 
other  vehicles  crossing  their  course  that  the  drivers  of  omni- 
busses  have,  for  example,  or  that  the  driver  of  any  other  vehicle 
has.     O'Neil  v.  Dry  Dock,  East  Broadway  &  Battery  Ry.,  129 
N.  Y.  125,  29  N.  E.  84,  26  Am.  St.  Rep.  512.     In  Common- 
wealth v.  Temple,  14  Gray,  69,  75,  it  is  said:    "Where  the  entire 
public,  each  according  to  his  own  exigencies,  has  a  right  to  the 
use  of  the  highway,  in  the  absence  of  any  special  regulation  by 
law.  the  right  of  each  is  equal.    Each  may  use  it  to  his  own  best 
advantage,  but  with  a  just  regard  to  the  like  right  of  others." 
See;  also,  Newark  Passenger  Rv.  Co.  v.  Block,  55  N.  J.  Law, 
605,  27  Atl.  1067.  22  L.  R.  A.  374.     But  a  reasonable  use  must 
be  measured  by  the  relative  facility  with  which  cars  and  other 
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kinds  of  vehicles  are  able  to  move  about,  with  respect  to  one 
another,  in  the  streets.  In  must  be  recognized  that  cars  are 
confined  to  a  track,  and  are  unable  to  turn  to  the  right  or  to  the 
left;  that  they  are  permitted  to  occupy  the  streets  for  the  pur- 
pose of  facilitating  travel;  and  that  teams  and  travelers,  as 
far  as  practicable,  must  keep  out  of  their  way,  and  not  impede 
their  progress  more  than  is  absolutely  necessary.  It  is  per- 
fectly obvious  that  a  team  can  move  with  ease,  while  a  car  can- 
not, but  is  confined  to  one  course ;  hence  a  reasonable  use  of  the 
streets,  having  reference  to  the  relative  facility  with  which  the 
locomotion  of  teams  and  cars  can  be  controlled,  necessarily  gives 
the  car  between  street  crossings  certain  privileges  over  other 
vehicles.  These  superior  privileges  are  well  stated  in  O'Neil  v. 
Railroad,  129  X.  Y.  130,  29  N.  E.  85,  26  Am.  St.  Rep.  512,  as 
follows:  "As  the  cars  must  run  upon  the  tracks,  and  cannot 
turn  out  for  vehicles  drawn  by  horses,  they  must  have  the  pref- 
erence; and  such  vehicles  must,  as  they  can,  in  a  reasonable 
manner,  keep  oflF  from  the  railroad  tracks,  so  as  not  to  prevent 
the  free  and  unobstructed  passage  of  the  cars.  In  no  other  way 
can  street  railroads  be  operated.  As  to  such  vehicles,  the  rail- 
ways have  a  paramount  right,  to  be  exercised  in  a  reasonable 
and  prudent  manner." 

But  in  the  end,  what  is  a  reasonable  use,  is  a  question  of  fact, 
depending  upon  the  circumstances  of  each  particular  case,  hav- 
ing reference  to  the  manner  in  which  street  railroads  are  obliged 
to  be  operated,  and  the  purpose  for  which  they  are  designed. 
Hall  V.  Ogden  Citv  St.  Ry.  Co.  (Utah)  44  Pac.  1046,  57  Am. 
St.  Rep.  729;  Driscoll  v.  West  End  St.  Ry.,  159  Mass.  142,  34 
N.  E.  171. 

Yet  the  defendant  seems  to  assume  in  its  brief  that  the  same 
rule  with  respect  to  approaching  a  public  street  crossing  trav- 
ersed by  electric  cars  applies  to  electric  as  to  steam  roads,  and 
asserts  that  on  this  point  this  case  falls  clearly  within  the  de- 
cision of  Blumenthal  v.  Railroad,  97  Me.  255,  54  Atl.  747,  and 
Day  V.  Railroad,  97  Me.  528.  55  Atl.  420.  But  the  same  rule 
does  not  apply.  While  it  may  be  found,  as  a  matter  of  fact, 
in  any  case  involving  an  accident  by  crossing  in  front  of  an 
electric  car,  that  it  was  the  duty  of  the  person  undertaking  to  so 
cross  to  look  and  listen,  it  cannot  be  laid  down  as  a  rule  of  law 
that  a  failure  to  do  this  does  per  se  constitute  negligence.  That 
is,  whether  the  failure  of  the  party  injured  to  look  and  listen, 
before  undertaking  to  pass  in  front  of  an  electric  car,  constitutes 
negligence,  is  a  question  of  fact,  while  the  failure  to  do  so  in 
attempting  to  pass  in  front  of  a  steam  car  is  a  matter  of  law. 
Our  court  has  directly  passed  upon  this  distinction  with  re- 
spect to  the  duty  imposed  upon  one  approaching  the  crossing 
of  steam  and  electric  railroad  tracks.  Fairbanks  v.  Railway  Co., 
95  Me.  78,  49  Atl.  421,  and  Warren  v.  Railway  Co.,  95  Me.  115, 
49  Atl.  609.  But  the  question  is  now  so  distinctly  raised  anew, 
and  becomes  so  material  in  determining  the  rights  of  the  parties 
in  this  case,  that  a  more  extended  consideration  may  also  be 
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proper.  The  defendant  claims,  as  a  matter  of  law,  that  the 
plaintiff  should  have  looked  and  listened  immediately  before  go- 
ing upon  the  crossing;  but  both  of  the  cases  last  cited  in  95 
Me.  and  49  Att.  hold  to  the  contrary,  and  the  weight  of  authority 
and  the  soundness  of  reasoning  are  also  clearly  the  other  way. 
This  question  was  sharply  raised  in  a  recent  Massachusetts  case. 
Robbins  v.  Springfield  St.  Ry.,  165  Mass.  30,  42  N.  E.  334.  The 
defendant  requested  the  judge  to  give  the  following  instruction: 
"If  the  plaintiff  failed  to  look  and  listen,  when  by  looking  and 
listening  he  could  have  perceived  the  approach  of  the  car,  and 
the  plaintiff  drove  in  front  of  the  car,  and  such  failure  to  look 
and  listen  contributed  directly  to  his  injuries,  then  he  cannot 
recover,  and  the  verdict  should  be  for  the  defendant."  The 
judge  refused  to  give  the  instruction.  Chief  Justice  Field,  in 
passing  upon  the  ruling  of  the  court,  said:  "The  question  of 
the  due  care  of  the  plaintiff  and  of  the  negligence  of  the  defend- 
ants' servants,  we  think,  were  for  the  jury,  on  the  evidence 
which  appears  in  the  exceptions."  He  then  holds,  alluding 
directly  to  the  above  request,  that :  "The  third  request  could  not 
properly  have  been  given  as  an  absolute  rule  of  law.  The  de- 
cisions of  this  court  show  that  a  distinction  has  been  taken 
with  respect  to  the  duty  to  look  and  listen  when  crossing  the 
tracks  of  a  steam  railroad,  where  a  railroad  train  has  the  ex- 
clusive right  of  way.  and  when  crossing  the  tracks  of  a  street 
railway  company  in  the  public  street,  where  the  cars  have  not  an 
exclusive  right  of  way,  but  are  run  in  the  street  in  common  with 
other  vehicles  and  travelers.  The  fact  that  the  power  used  by 
the  street  railway  company  is  electricity,  instead  of  that  of 
horses,  has  not  been  deemed  by  the  court  sufficient  to  make  the 
rule  of  law  which  has  been  laid  down  concerning  the  crossing 
of  the  track  of  a  steam  railroad  exactlv  applicable  to  a  street 
railwav."  In  Hall  v.  West  End  St.  Rv',  168  Mass.  461,  47  N. 
E.  124,  the  court  say,  "There  is  no  absolute  rule  of  law  that, 
to  be  in  the  exercise  of  due  care,  one  about  to  cross  a  public 
street  must  look  and  listen  for  approaching  vehicles,"  and  cite 
Robbins  v,  Springfield  St.  Ry.,  supra.  In  this  case  the  verdict 
was  directed  for  the  defendant  because,  under  the  peculiar  cir- 
cumstances, the  inference  of  fact  was  conclusive  that  the  plain- 
tiff's failure  to  look  and  listen  constituted  negligence  and  con- 
tributed to  the  accident.  Again,  it  is  held  in  Benjamin  z\ 
Holyoke  St.  Rv.  Co..  160  Mass.  4,  35  N.  E.  95,  39  Am.  St.  Rep. 
446,  that:  "The  court  rightly  refused  to  instruct  the  jury  that 
a  mere  failure  to  look  would  prevent  her  from  recovering. 
This  has  been  so  held  even  in  cases  of  collision.  Consolidated 
Traction  Co.  v.  Scott  (N.  J.)  34  Atl.  1094,  33  L.  R.  A.  122.  55 
Am.  St.  Rep.  629:  Shapleigh  v.  Wyman,  134  Mass.  118;  French 
7'.  Taunton  Branch  Railroad,  116  Mass.  537.  This  question  was 
left  to  the  jury,  with  proper  instructions." 

In  Hall  V,  Ogden  Citv  St.  Ry.  Co.,  13  Utah,  243,  44  Pac. 
1046.  57  Am.  St.  Rep.  733,  it  is  held :  "Persons  traveling  on  the 
public  street  along  or  across  the  street  railway  track  are  not 
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held  to  the  exercise  6i  the  same  degree  of  care  and  precaution 
as  they  are  when  traveling  along  or  upon  or  across  an  ordinary 
steam  road." 

In  Consolidated  Traction  Co.  v.  Scott,  58  N.  J.  Law,  682,  34 
Atl.  1094,  33  L.  R.  A.  122,  55  Am.  St.  Rep.  629,  we  find  the  rule 
stated  in  this  way:  "It  may  be  said  with  reference  to  this  re- 
quest to  charge  that  the  proposition  that  one,  to  be  in  the  exer- 
cise of  due  care,  must  look  and  listen  before  crossing  a  steam 
railway,  is  well  established,  but  this  duty  does  not  apply  with 
equal  force  to  one  crossing  the  track  of  a  street  railway." 

Wendell  et  al.  v.  N.  Y.  C.  &  H.  R.  Co.,  91  N.  Y.  429,  holds: 
"The  rules  of  conduct  which  should  govern  the  approach  of 
travelers  to  crossings  over  street  railways,  or  in  the  track  of 
vehicles  whose  rate  of  progress  is  under  the  control  of  their 
drivers,  are  necessarily  quite  different  from  those  applicable  to 
the  crossing  of  the  track  of  steam  railroads,  whose  trains  traverse 
vast  distances,  carrying  great  burdens,  and  moving  with  a 
momentum  necessarily  destructive  to  bodies  with  which  they 
come  in  contact."  This  case  was  against  a  steam  railway  com- 
pany, and  the  above  quotation  is  employed  to  show  the  distinction 
between  the  rights  and  duties  of  steam  and  electric  roads. 

It  is  said  in  Evansville  St.  Ry.  Co.  v.  Gentry,  147  Ind.  408, 
44  N.  E.  311,  37  L.  R.  A.  378,  62  Am.  St.  Rep.  423:  "The 
rules  that  govern  as  to  the  crossing  of  steam  railroads  by  trav- 
elers upon  the  highway  are  not  fully  applicable  to  street  railway 
crossings  in  cities.  *  *  *  The  rule,  therefore,  to  stop  and 
look  and  listen,  cannot  apply,  as  it  does  to  a  crossing  on  a  steam 
railroad  track."  In  White  v.  Worcester  St.  Ry.,  167  Mass.  43, 
44  N.  E.  1052,  Mr.  Justice  Holmes,  as  late  as  1896,  stated  the 
proposition  in  this  way:  "But  we  suppose  that  the  request  was 
intended  to  embody  a  statement  of  the  rights  of  electric  cars, 
irrespective  of  practice,  and  to  put  street  railways  on  very  nearly 
the  footing  of  steam  railroads.  Whatever  may  be  the  law  as  to 
the  latter,  there  is  a  great  difference  between  the  two  cases. 
Electric  cars  are  far  more  manageable  and  more  quickly  stopped 
than  trains  upon  steam  railroads." 

The  duty  imposed  upon  street  cars  when  approaching  public 
street  crossings  also  clearly  shows  that  the  same  rule  with  re- 
spect to  such  crossings  cannot  be  invoked  for  both  electric  and 
steam  cars.  The  very  fact  that  the  law,  as  far  as  we  have  been 
able  to  discover,  almost  universally  holds  that,  upon  the  approach 
of  public  street  crossings,  the  rights  of  street  cars  and  vehicles 
are  equal,  and  that  neither  has  a  paramount  right  over  the  other, 
necessarily  modifies  the  rule  applicable  to  the  approach  of  steam 
car  crossings. 

If  it  was  not  incumbent  upon  the  plaintiff,  as  a  matter  of  law, 
to  look  and  listen,  what  was  the  duty  of  the  defendant  to  the 
plaintiff  in  the  management  of  its  car  in  approaching  a  public 
crossing  in  conjunction  with  th^  plaintiff?  We  can  readily  see, 
if  the  law  gave  the  defendant  an  absolute  right  of  way,  to  the 
seclusion  of  all  else,  like  a  steam  car,  and  also  required  the 
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plaintiff  to  look  and  listen,  and,  if  he  saw  a  car  coming,  how- 
ever far  away,  and  was  injured,  made  him  guilty  of  negligence, 
and,  if  he  did  not  see  the  car,  made  him  guilty  for  not  seeing 
it,  that  the  defendant  could  run  its  cars  at  almost  any  rate  of 
speed,  however  negligent,  without  being  chargeable  with  lia- 
bility, on  account  of  necessary  contributory  negligence  on  the 
part  of  the  plaintiff. 

But  under  the  above  principles  of  law,  applicable  to  the  rea- 
sonable use  of  the  highway  by  electric  cars,  and  to  the  duty  of 
travelers  in  their  relations  with  them,  we  think  the  safe  rule  to 
lay  down  with  respect  to  the  management  of  electric  or  other 
motor  cars  at  street  crossings  is  this :  That  the  motorman,  when 
approaching  a  public  street,  shall  be  held  to  anticipate  that  any 
person  approaching  such  junction  from  either  side  may  turn 
his  team  into  it,  and  shall  then  exercise  all  due  care  to  have  his 
car  under  such  control  as  to  be  able  to  stop  it  at  the  crossing 
if  necessary  to  avoid  an  accident.  This  rule  places  upon  the 
railroad  using  the  highway  only  that  degree  of  care  that  is 
commensurate  with  public  safety  and  with  a  reasonable  use  of 
the  road.  It  is  also  well-settled  law.  And  it  is  proper  to  here 
observe  that  the  decisions  impose  a  special  duty  upon  cars  oper- 
ated in  the  streets  when  approaching  street  crossings — a  duty 
which,  instead  of  clothing  them  with  the  paramount  rights  con- 
ceded between  crossings,  places  them  upon  an  equal  footing  with 
other  vehicles  rightfully  occupying  the  streets.  In  the  great 
state  of  New  York,  with  its  numerous  cities  and  large  towns,  in 
which,  without  doubt,  the  necessity  for  rapid  transit  is  as  im- 
perative as  in  any  state  in  the  Union,  we  find  the  distinction 
fully  and  clearly  stated  in  the  O'Neil  Case,  above  cited.  After 
the  quotations  above  alluded  to,  finding,  as  to  vehicles  moving 
in  the  streets,  that  the  railways  have  a  paramount  right,  to  be 
exercised  in  a  reasonable  and  prudent  manner,  the  court  then 
proceeds  to  define  their  rights  upon  approaching  crossings  in 
this  language:  "But  a  railway  crossing  a  street  stands  upon 
a  different  footing.  The  car  has  the  right  to  cross  and  must 
cross  the  street,  and  the  vehicle  has  the  right  to  cross  and  must 
cross  the  railroad  track.  Neither  has  a  superior  right  to  the 
other.  The  right  of  each  must  be  exercised  with  due  regard  to 
the  right  of  the  other,  and  the  right  of  each  must  be  exercised 
in  a  reasonable  and  careful  manner,  so  as  not  to  unreasonably 
abridge  or  interfere  with  the  right  of  the  other." 

Driscoll  V.  West  End  St.  Ry.,  159  Mass.  142,  34  N.  E.  171, 
involving  an  accident  at  a  street  crossing,  also  recognizes  the 
difference  between  the  privileges  of  street  cars  while  moving 
along  the  streets  and  when  approaching  street  crossings,  and 
expressly  differentiates  Commonwealth  v.  Temple,  14  Gray,  69, 
relative  to  the  rights  of  cars  running  between  crossings.  The 
court  say:  "Street  railway  companies,  under  the  decisions  of 
Commonwealth  v.  Temple,  14  Gray.  69,  in  running  their  cars, 
have  certain  rights  in  the  streets,  diiferent  from  those  which  be- 
long to  the  drivers  of  ordinary  vehicles,  but  none  of  these  rights 
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is  directly  involved  in  the  case  at  bar,"  and  then  lay  down  the 
principle,  "The  drivers  and  conductors  of  street  railway  cars, 
whatever  the  motive  power,  have,  in  general,  the  same  rights 
and  duties  with  reference  to  vehicles  crossing  their  course  that 
the  drivers  of  omnibusses  have,  for  example,  or  the  driver  of 
any  other  vehicle  has/'  and  cite  and  adopt  the  O'Neil  Case,  in 
129  N.  Y.  125,  29  N.  E.  84,  26  Am.  St.  Rep.  512,  which 
specifically  distinguishes  the  rights  of  cars  at  street  crossings. 

In  Richmond  Co.  v,  Garthright,  92  Va.  627,  24  S.  E.  267,  32 
L.  R.  A.  220,  S3  Am.  St.  Rep.  844,  it  is  held :  "The  people  of  a 
city  and  vehicles  have  the  same  right  to  pass  along  an  intersect- 
ing street  as  the  car  has  to  go  across  it.  The  car  has  the  right 
to  cross  and  must  cross  the  street,  and  vehicles  and  foot  passen- 
gers have  a  right  to  cross  and  must  cross  the  railroad  track. 
Neither  has  a  superior  right  to  the  other.  0*Neil  v.  Dry  Dock, 
etc.,  R.  Co.,  129  N.  Y.  125,  29  N.  E.  84,  26  Am.  St.  Rep.  512; 
Buhrens  v.  Dry  Dock,  etc.,  R.  Co.,  S3  Hun,  571,  6  N.  Y.  Supp. 
224,  affirmed  125  N.  Y.  702,  26  N.  E.  752;  Chicago  City  Ry. 
Co.  V.  Young,  62  111.  238;  Booth  on  Street  Railway  Law,  § 
304,  and  cases  there  cited.  And  it  is  gross  negligence  in  a  street 
railway  company  to  overcrowd  and  load  down  its  cars  with  pas- 
sengers beyond  any  reasonable  and  proper  limit,  and  consequently 
not  be  able  to  control  and  stop  them  readily  as  they  approach  an 
intersecting  street,  in  case  it  may  be  necessary  to  do  so  to  avert 
a  collision  or  prevent  an  accident." 

Evers  v.  Pa.  Traction  Co.,  176  Pa.  376,  35  Atl.  140,  53  Am. 
St.  Rep.  674,  holds:  "The  fact  that  more  caution  should  be 
exercised  in  running  over  crossings  than  on  the  street  between 
them  warrants  no  inference  that  the  car  can  be  run  without  cau- 
tion except  on  approaching  crossings.  In  the  one  case,  rapid 
running  is  of  itself  evidence  of  negligence;  in  the  other,  it  is 
not.  This  case  distinctly  holds  that  it  is  negligence  per  se  to 
run  an  electric  car  rapidly  over  a  crossing. 

Buhrens  v.  Dry  Dock  Ry.  Co.,  53  Hun,  571,  6  N.  Y.  Supp. 
224,  note;  Western  P.  S.  Co.  v.  Street  R.  R.  Co.,  25  Am.  St.  Rep. 
477,  note ;  "But  at  street  crossings  the  right  of  the  street  railway 
to  the  street,  and  its  right  to  the  use  thereof,  in  respect  to  other 
vehicles,  are  precisely  the  same  as  those  of  such  other  vehicles." 

Anderson  z/.  Minneapolis  Ry.  Co.,  42  Minn.  490,  44  N.  W. 
518,  18  Am.  St.  Rep.  525,  also  holds:  "The  driver  of  a  street 
car  must  be  in  a  place  and  condition  to  exercise  a  reasonable 
degree  of  care  and  diligence  in  watching  the  street  ahead  of 
him,  so  as  to  prevent  collision  and  avoid  injuries  to  pedestrians 
lawfully  traveling  thereon." 

In  Evansville  St.  Ry.  v.  Gentry,  147  Ind.  408,  44  N.  E.  311, 
37  L.  R.  A.  378,  62  Am.  St.  Rep.  423,  it  is  held :  "The  street  car, 
therefore,  ought  to  be  under  full  control  as  it  passes  over  the 
crossing;  and,  as  said  in  Cincinnati  St.  Ry.  Co.  v.  Whitcomb,  66 
Fed.  915,  14  C.  C.  A.  183,  it  is  not  the  law  that  persons  crossing 
street  railway  tracks  in  the  city  are  obliged  to  stop  as  well  as  look 
and  listen  before  going  over  such  tracks,  unless  there  is  some 
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circumstances  which  would  make  it  ordinarily  prudent  to  do  so." 
See,  also,  other  authorities  cited,  showing^  that  the  rules  whicb 
must  be  observed  in  crossing  the  tracks  of  the  steam  railroads 
do  not  strictly  apply  to  the  crossing  of  electric  or  cable  lines  in 
cities. 

In  Joyce  on  Electric  Law,  §  589,  we  find  the  following:  "An 
electric  car  has  no  paramount  right  of  way  over  pedestrians  or 
other  vehicles  at  street  crossings,  and  the  rights  of  each  are 
equal.''     See,  also,  numerous  cases  cited  in  the  note. 

If  it  was  the  duty  of  the  motorman — ^and  we  find  that  it  was 
— to  run  his  car  in  approaching  a  public  crossing  at  a  rate  of 
speed  that  would  enable  him  to  have  it  under  the  degree  of 
control  prescribed  by  the  above  rules  of  law,  then  arises  the  first 
question  of  fact  put  in  issue  in  this  case :  Did  the  motorman,  in 
approaching  the  crossing  at  which  the  plaintiff  was  injured, 
have  his  car  under  proper  control,  or,  e  converso,  was  he  running 
it  at  an  unreasonable  and  negligent  rate  of  speed?  The  undis- 
puted evidence  shows  that  the  approach  to  this  crossing  was 
down  a  sharp  grade,  upon  which  the  speed  of  the  car  would, 
from  gravity  alone,  naturally  be  rapid.  As  before  stated,  the 
testimony  of  the  plaintiff's  witnesses  tends  to  show  that  the  car 
was  moving  at  a  rate  of  15  to  20  miles  an  hour,  and  this  testi- 
mony seems  to  be  corroborated  by  other  evidence  relative  to  the 
distance  which  the  horse  and  cart  were  carried  by  the  impact 
of  the  car,  and  the  distance  which  the  car  traversed  before  it 
finally  stopped.  All  this  evidence  is  controverted  by  the  de- 
fendant's witnesses,  but  a  careful  reading  of  the  testimony,  while 
it  might  leave  the  question  of  speed  somewhat  in  doubt,  never- 
theless warranted  the  jury  in  concluding  that,  under  all  the 
circumstances,  the  defendant's  car,  in  approaching  the  crossing, 
was  propelled  at  an  unreasonable,  and  dangerous  rate  of  speed. 
"In  determining  whether  the  cause  should  go  to  the  jury,  we 
must  give  plaintiff  the  benefit  of  the  most  favorable  view  of  his 
facts,  and  of  every  reasonable  inference  therefrom.  Buck  v. 
People's  St.  Ry.,  etc.,  Co.,  108  Mo.  186,  18  S.  W.  1090." 

Upon  this  point,  then,  assuming  that  the  finding  of  the  jury 
was  correct,  arises  the  legal  proposition,  does  an  unreasonable 
rate  of  speed  by  a  street  car  constitute  negligence?  Our  courts 
have  repeatedly  held  that  the  speed  of  a  car  is  a  fact  from  which 
negligence  may  be  inferred,  and  that  whether  such  speed  in  any 
particular  case  constituted  negligence  was  peculiarly  a  question 
for  the  determination  of  the  jury. 

In  Hall  z/.  Ogden  St  Ry.  Co.,  13  Utah  243,  44  Pac.  1046,  57 
Am.  St.  Rep.  726,  we  find  this  principle:  "Some  courts  hold 
that,  where  speed  is  greater  than  that  permitted  by  the  ordi- 
nances, it  is  negligence  per  se,  but  the  better  rule,  and  the  one 
sustained  by  the  weight  of  authority,  appears  to  be  that  it  is  a 
drcumstance  from  which  negligence  may  be  inferred,  and  is 
always  proper  to  be  considered  by  the  jury  in  determining  the 
question  whether  or  not  the  railway  company  was  guilty  of  n^- 
ligence." 
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In  Birmingham  Co.  v.  City  Stable  Co.,  119  Ala.  615,  24 
South.  558,  72  Am.  St.  Rep.  957,  the  court  say :  "But  if  he  had 
a  right  to  drive  on  the  track  for  the  purpose  of  crossing  it  at 
this  particular  place,  then  it  became  their  duty  not  only  to  keep 
a  lookout  to  observe  him,  but  also  to  run  the  car  at  such  a  rate 
of  speed  on  approaching  the  place,  and  to  retain  such  control 
over  it,  as  to  be  able  to  bring  it  to  a  full  stop  before  striking  the 
horse."  In  Newark  Passenger  Railway  Co.  v.  Block,  55  N.  J. 
Law  614,  27  Atl.  1067,  22  L.  R.  A.  374,  in  the  court  below  the 
defendants  requested  the  judge  to  rule,  in  effect,  that  they  had  a 
right  to  run  their  cars  through  the  streets  at  a  high  rate  of 
speed,  to  accomplish  the  object  of  "rapid  transit,"  and  that 
it  was  the  duty  of  other  occupants  of  the  street,  at  their  peril,  to 
keep  out  of  the  way  of  a  moving  car;  and  the  court  held:  "It 
is  a  proposition  applicable  to  the  crossing  the  highway  by  the  lines 
of  a  steam  railroad.  It  is  inapplicable  to  the  crossing  of  the 
street  railway,  the  cars  on  which  must  not  exceed  such  speed 
as  will  permit  the  lawful  customary  use  of  the  highway  by  others 
with   reasonable  safety." 

But  it  is  unnecessary  to  cite  further  decisions  upon  this  point. 
Not  only  all  the  authorities,  but  good  common  sense,  invoke 
such  to  be  the  law.  We  therefore  must  let  the  verdict  of  the 
jury  stand,  with  respect  to  the  rate  of  speed  at  which  the  de- 
fendants were  running  their  car  in  approaching  the  crossing  at 
the  time  of  the  collision,  causing  the  accident  to  which  the 
plaintiff  attributes  his  injuries. 

The  only  remaining  question  to  be  determined  is  whether  the 
plaintiff,  under  the  circumstances  in  this  case,  in  attempting  to 
pass  over  the  crossing  as  he  did,  was  guilty  of  contributory 
negligence.  We  have  already  seen  that  he  was  not  required,  as 
a  matter  of  law,  to  look  and  listen.  The  question  therefore  now 
arises  whether,  as  a  matter  of  fact,  under  all  the  testimony, 
the  exercise  of  ordinary  care  and  prudence  required  him  to  do 
so,  otherwise  than  the  undisputed  testimony  shows  he  did — at 
a  distance  of  20  feet  from  the  track?  Upon  this  point  the 
defendant's  contention  is  that:  "If  the  plaintiff  looked  at  all 
when  20  feet  away  from  the  crossing,  he  looked  carelessly,  and 
failed  to  see  what  was  in  plain  sight.  There  can  be  no  legal 
difference  between  negligence  in  the  manner  of  looking  and 
negligence  in  not  looking  at  all."  This  may  be  a  correct  propo- 
sition of  abstract  law,  but  it  does  not  fully  apply  to  the  facts  in 
this  case.  Whether  the  plaintiff  was  negligent,  if  he  looked 
and  did  not  see,  was  a  question  of  fact,  depending  upon  the  meas- 
ure of  duty  devolving  upon  him  to  see.  If  this  had  been  a 
steam  road,  it  would  undoubtedly  have  been  the  duty  of  the 
plaintiff  to  have  observed  the  track  to  the  fullest  extent  of  the 
view  to  see  if  a  train  was  coming,  because  ordinary  care  in  such 
a  case  requires  it ;  the  degree  of  care  on  his  part  being  commen- 
surate with  the  degree  of  danger  incident  to  the  irresistible  de- 
gree of  speed  and  momentum  acquired  by  steam  cars  when  in 
motion.     In  like  manner  the  degree  of  care  to  be  observed  by  the 
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plaintiff  in  crossing  the  defendant's  track  at  the  street  junction 
is  to  be  measured  by  the  correlative  duty  of  the  electric  car 
in  approaching  the  same  junction.  But  we  have  already  de- 
termined that  a  car  in  approaching  a  crossing  has  only  the  same 
rights  as  other  vehicles,  and  must  be  under  control.  Hence, 
as  a  corollary  of  this  proposition,  the  plaintiff  had  a  right  to 
rely  upon  the  assumption  that  the  defendant  would  discharge  its 
legal  duty  in  approaching  the  crossing  by  having  its  car  under 
control,  and  such  assumption  is  embraced  within  the  rule  of 
ordinary  care  in  its  application  to  the  plaintiff's  duty.  Under 
this  rule,  the  plaintiff  was  not  necessarily  required  to  look  the 
whole  length  of  the  visible  track  to  see  if  the  car  was  coming, 
but  along  the  track  far  enough  to  warrant  an  ordinarily  careful 
and  prudent  man,  having  in  mind  his  own  safety,  under  like 
circumstances,  to  conclude  that  no  car  was  in  such  proximity, 
if  properly  managed,  as  to  endanger  his  safety  in  crossing.  Hill 
V.  West  End  St.  Ry.,  158  Mass.  458,  33  N.  E.  582. 

The  decisions  amply  sustain  this  position.  Newark  Passenger 
Railway  Co.  v.  Block,  55  N.  J.  Law  605,  27  Atl.  1067,  22  L.  R. 
A.  374,  is  a  case  in  which  the  relative  rights  and  duties  of  a 
street  railroad  in  operating  its  cars  in  the  streets,  and  of  other 
occupants  of  the  street,  are  fully  discussed  and  carefully  con- 
sidered. The  decision  arose  upon  the  following  request:  "If 
the  jury  believe  the  account  of  the  plaintiff  and  her  witnesses 
as  to  the  fact  that  one  car  stopped  at  Prince  street  and  passed 
the  other  below  that  street,  it  was  the  duty  of  plaintiff  to  wait 
long  enough  before  crossing  to  allow  the  down  car  to  pass  far 
enough  for  her  to  see  whether  another  car  was  coming,  and,  if 
she  neglected  that  duty,  she  was  guilty  of  contributory  negli- 
gence, and  cannot  recover,  although  the  jury  may  believe  that 
the  up  car  was  going  at  an  unusual  rate  of  speed ;  the  track  being 
straight,  and  the  car  visible  far  enough  to  avoid  it  at  any 
possible  speed."  The  judge  declined  to  give  this  request,  other- 
wise than  he  had  already  done,  and  exceptions  were  taken.  The 
court  then  proceeds  to  say:  "The  contention  of  plaintiff  in 
error  rather  takes  this  shape:  It  asserts  that  its  cars,  propelled 
by  electricity,  are  capable  of  being  run  at  greater  speed  than 
other  vehicles  in  the  highway,  and  that  the  public  convenience 
demands  for  passengers  carried  in  such  cars  what  is  called  'rapid 
transit':  and  it  draws  the  inference  that  its  cars  may  therefore 
be  run  at  such  speed  as  will  satisfy  this  public  demand,  and  that 
other  persons  lawfully  using  the  highway  in  the  customary  modes 
must  govern  themselves  and  use  the  highway  accordingly.  Ju- 
dicial opinions  have  been  cited  to  us  which  appear  to  support 
these  extraordinary  propositions.  I  am  unable  to  subscribe  to 
the  notion  which,  carried  to  its  logical  conclusion,  would  permit 
this  companv  and  other  companies  running  cars  in  public  high- 
ways, propelled  by  electricity,  cables,  etc.,  to  run  at  any  rate  of 
speed  which  they  may  deem  a  demand  undefined  and  unrecog- 
nized by  law  to  require. 

"But  the  request  before  us  brings  into  question  the  extent 
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to  which  one  crossing  the  roadway  on  foot  must  extend  hi'^*  ob- 
servation. Its  claim  is  that  such  observation  must  be  extended 
to  any  approaching  car,  no  matter  how  distant,  but  this  is  ob- 
viously an  exaggerated  notion  of  the  duty  required.  The  most 
prudent  man  would  never  suppose  himself  required  to  thus  ob- 
serve. If  such  rule  of  duty  were  adopted  and  practiced  in  a 
crowded  city,  the  crossing  of  many  streets  would  be  barred  to 
pedestrians  for  a  great  part  of  the  time.  The  general  rule  to 
which  we  have  recurred  does  not  justify  this  excessive  view  of 
the  duty  required.  It  will  require  one  crossing  the  roadway  on 
foot  to  extend  his  observation  only  to  the  distance  within  which 
vehicles  proceeding  at  customary  and  reasonably  safe  speed 
would  threaten  his  safety. 

"Prudence  doubtless  requires  one  about  to  cross  a  railroad 
track  to  use  his  eyes  to  observe  any  approaching  car  within  his 
vision.  But  as  has  been  shown,  prudence  does  not  require  one 
crossing  the  track  of  a  street  railway  to  extend  his  observation 
to  the  whole  line  of  track  within  his  vision,  but  only  to  such 
distance  as,  assuming  the  required  care  in  their  management^ 
approaching  cars  would  imperil  his  crossing." 

While  the  last  two  paragraphs  apply  particularly  to  pedes- 
trians, we  think  that  they  are  equally  applicable  to  the  duty 
devolving  upon  teams  in  their  use  of  the  streets  in  connection 
with  electric  or  other  motor  cars,  or,  as  expressed  in  the  opinion, 
upon  "persons  lawfully  using  the  highway  in  the  customary 
modes."  In  fact,  the  opinion  quoted  bases  its  discussion  of  the 
principle  therein  enunciated  upon  the  relative  rights  of  cars 
using  the  streets,  and  of  "persons  lawfully  using  the  highway  in 
the  customary  modes,"  which,  of  course,  embraces  both  teams 
and  pedestrians.  Under  these  rules  of  law  governing  the  duty 
of  the  plaintiff,  was  he,  in  crossing  the  defendant's  tracks,  under 
all  the  circumstances  involved,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  or  was  the  question  whether  his  conduct 
on  that  occasion  constituted  contributory  negligence  one  of  fact 
for  the  jury?  The  plaintiff  testifies  as  to  what  he  did  with 
respect  to  the  exercise  of  care  in  looking  for  the  car  as  follows : 

"Q.  Did  you  allow  your  eye  that  day,  as  you  looked  back,  to 
travel  back  as  far  as  you  could  see  at  your  point  of  view? 
A.  That  I  could  not  say.  I  know  I  looked  back  to  seek  if  there 
was  a  car  coming.  I  know  I  looked  back  beyond  Mrs.  Morse's.'' 
The  undisputed  evidence  shows  that  the  Morse  house,  referred 
to,  was  244  feet  from  the  crossing.  y\nother  witness  testifies 
positively  that  at  the  time  the  plaintiff  was  making  a  turn  to  cross 
the  track  into  Williams  avenue  the  electric  car  was  just  coming 
by  the  end  of  the  Morse  house — as  the  evidence  shows,  244  feet 
away. 

The  motorman  testified  as  follows: 

"Q.  When  did  you  observe  Mr.  Marden  turning  to  cross? 
A.  When  I  was  most  to  the  avenue.  Q.  How  far  ?  A.  Between 
40  and  50   feet — somewhere  along  there.     Q.   How   near  was 
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Mr.  Marden's  team  to  the  rails  when  he  made  the  turn,  or  at- 
tempted to  make  the  turn?  A.  Five  feet.  Q.  Did  Mr.  Marden 
at  any  time,  from  the  top  of  the  hill  until  he  made  the  turn  to 
Williams  avenue,  drive  his  horse  to  the  other  side  of  the  road? 
A.  I  did  not  see  him  do  that.  Q.  Did  Mr.  Marden  or  anybody 
else  look  out  from  the  front  end  of  the  cart  back  towards  the 
car?  A.  No,  sir.  Q.  Was  the  rear  end  of  the  cart  closed  or 
open?  A.  Closed.  Q.  Was  the  cart  entirely  covered,  or  an 
open  cart?  A.  Entirely  covered.  Q.  When  Mr.  Marden  turned 
his  horse  to  cross  the  track,  what  did  you  do?  A.  I  set  up  my 
brakes  as  hard  as  I  could."  And  this,  as  far  as  the  evidence 
shows,  was  the  first  act  on  the  part  of  the  motorman  towards 
anv  effort  to  check  the  car  so  as  to  have  it  under  control  at  the 
crossing. 

Can  the  court  say,  under  the  law  applicable  to  the  duty 
respectively  resting  upon  cars  and  teams  in  approaching  a  street 
junction,  that  it  was  negligence  per  se  for  the  plaintiff  to  under- 
take to  cross  the  car  track  into  another  street  when  the  track  was 
clear  for  a  distance  of  244  feet?  We  think  it  cannot.  We 
think  it  was  a  question  for  the  jury  to  determine.  If  the  jury 
believed,  as  they  might,  that  the  plaintiff,  20  feet  therefrom, 
looked  up  the  track  a  sufficient  distance  to  discover  whether  a 
car  was  in  such  close  proximity  as  to  imperil  his  crossing  the 
track,  and,  discovering  none,  undertook  to  cross,  they  well  might 
find  that  the  plaintiff  was  not  guilty  of  contributory  negligence, 
and  that  the  failure  of  the  motorman  to  apply  the  brakes  until 
within  40  feet  of  the  accident  was  a  clear  case  of  negligence. 

Driscoll  z.\  West  End  St.  Ry.,  159  Mass.  146,  34  *N.  E.  171, 
already  cited,  is  a  case  which  in  many  of  its  elements  is  not 
unlike  the  case  at  bar.  The  court  say:  "In  the  present  case 
we  think  the  questions  of  due  care  on  the  part  of  the  plaintiff 
and  of  the  defendant's  servants  were  for  the  jury.  One  cir- 
cumstance to  be  considered  is  that  the  plaintiff's  horse  was 
across  the  defendant's  track  at  the  time  the  wagon  was  hit. 
When  two  vehicles  are  approaching  at  reasonable  rates  of  speed 
on  converging  lines,  the  question  arises  as  to  which  should  give 
way ;  and  one  circumstance  to  be  considered  is,  which,  according 
to  the  rates  of  speed  they  are  going,  will  first  reach  the  points 
where  the  lines  of  travel  cross  each  other?  The  plaintiff's  testi- 
mony is  that  the  car  was  nearly  400  feet  from  him  when  he 
proceeded  to  cross  Hanover  street  diagonally  to  Elm  street. 
It  seems  to  have  been  daylight,  and,  although  it  does  not  appear 
when  the  driver  of  the  car  first  saw  the  plaintiff,  no  reason 
appears  why  he  should  not  have  seen  him  long  before  he  applied 
the  brakes.  The  evidence  was  that  he  put  on  the  brakes  5  or  10 
seconds  before  the  collision,  and  when  the  front  of  the  car  was 
about  20  feet  from  the  plaintiff.  It  was  the  duty  of  the  driver 
of  the  car  to  keep  a  reasonable  lookout  for  teams  coming  from 
cross-streets,  and  reasonable  control  of  his  car,  so  as  to  avoid 
collision,  and  we  think  that  there  was  evidence  for  the  jury  that 
this  was  not  done.  Neither  can  we  say  that  there  was  not  evidence 
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for  the  jury  that  the  plaintiff  was  in  the  exercise  of  due  care. 
Apparently,  if  the  speed  of  the  car  had  been  seasonably  checked, 
the  collision  would  have  been  avoided,  and  the  danger  was  not 
immediate  when  the   plaintiff   undertook  to   cross   the  track." 

This  case,  we  think,  is  fully  applicable  to  the  one  at  bar.  In 
this  case  the  motorman  was  running  his  car  down  a  sharp  grade 
in  plain  daylight,  having  the  plaintiff  in  view  all  the  time,  ap- 
proaching the  crossing  of  a  street  at  this  time  "considerably 
used  for  vehicles/*  as  evidence  shows,  charged  with  the  duty  of 
anticipating  that  the  plaintiff  might  turn  into  the  avenue,  as  he 
did,  and  of  having  his  car  under  control ;  and  yet  he  did  not  set 
the  brakes  for  the  purpose  of  controlling  his  car  until  within 
40  feet  of  the  crossing.  We  feel  inclined  to  afifirm  of  this  con- 
duct what  was  said  in  the  last  case  cited:  "Apparently,  if  the 
speed  of  the  car  had  been  seasonably  checked,  the  collision  would 
have  been  avoided,  and  the  danger  was  not  immediate  when  the 
plaintiff  undertook  to  cross  the  track." 

Motion  overruled. 

Judgment  on  the  verdict. 


Shklly  v.  Philadelphia  &  R.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  March  6,  1905.) 

[60  Atl.   Rep.   581.] 

Fires  Set  by  Locomotives — Evidence — Other  Fires.* — In  an  action 
to  recover  for  fire  alleged  to  have  been  caused  by  the  negligence  of  a 
railroad  company  in  not  providing  spark  arresters,  evidence  of  un- 
usual throwing  of  sparks  by  the  company's  engines,  and  of  other  fires 
started  by  them  at  about  the  same   time,  is  admissible. 

Same — Same — Habitual  Negligence.f — Where  a  fire  is  alleged  to 
have  been  caused  by  sparks  from  a  particular  engine  that  passed  near 
the  time  when  the  fire  started,  evidence  of  negligence  in  the  general 
operation  of  the  company's  engines  is  inadmissible. 

Same — Same — Defects  in  Other  Engines.^ — Where  it  is  alleged 
that  by  reason  of  a  defective  spark  arrester  on  a  particular  engine  fire 
was  set  to  plaintiff's  property,  evidence  as  to  defects  in  other  engines 
is  irrelevant. 

Appeal  from  Court  of  Common  Pleas,  Montgomery  County. 
Action  by  Angelina  Shelly,   executrix  of  Moses  R.   Shelly, 

♦See  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Briggs  (Va.), 
13  R.  R.  R.  201,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  201;  Louisville  &  N. 
R.  Co.  V.  Fort  (Tenn.),  12  R.  R.  R.  276,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
276;  Olmstead  v.  Oregon  Short  Line  R.  Co.  (Utah),  12  R.  R.  R. 
261,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  261;  Louisville  &  N.  R.  Co.  v. 
Short  (Tenn.),  12  R.  R.  R.  57,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  57;  Al- 
abama &  V.  Ry.  Co.  V.  TEttidi  Ins.  Co.  (Miss.),  12  R.  R.  R.  52,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  52. 

tSee  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Prickett  (111.), 
13  R.  R.  R.  139,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  139,  where  all  the 
preceding  authorities  in  this  series  are  collected. 

JAs  to  whether  evidence  of  similar  accidents  or  act  of  negligence 
are  admissible,  see  foot-note  appended  to  Nelson  v.  Union  R.  Co. 
(R.  I.),    12  R.  R.  R.  633,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  633. 
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against  the  Philadelphia  &  Reading  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.     Affirmed. 

At  the  trial  a  witness  for  plaintiff  was  asked  this  question: 
"Q.  What  did  you  observe,  say  within  two  weeks  back,  what 
did  you  observe  this  train,  this  New  York  milk  train,  as  you 
call  it,  do  as  it  came  down  through  Telford?  Mr.  Evans:  Ob- 
jected to  that,  even  though  evidence  is  to  be  admitted  of  actions 
prior  in  time,  it  must  be  restricted  to  a  shorter  period  than  two 
weeks,  because  the  changes  in  the  engine  may  become  ver>' 
material  in  that  time.  The  Court:  I  think  two  weeks  would 
not  be  an  unusual  time,  but  you  must  have  evidence  to  show  that 
this  was  the  same  engine.  It  does  not  follow  that  the  same  train, 
or  the  same  milk  train,  had  the  same  engine  all  the  time.  Mr. 
Larzelere:  The  furthest  we  can  go  to  identify  this  engine  is 
that  it  was  the  engine  that  pulled  that  train.  We  do  not  know 
its  number,  and  we  cannot  tell  that ;  but  the  engine  that  pulled 
that  train  we  will  show  for  two  weeks  before.  The  Court:  I 
think,  until  you  show  that  the  engine  that  pulled  that  train  other 
evenings  was  the  engine  that  went  by  the  night  of  the  fire,  you 
cannot  prove  it.  Mr.  Larzelere:  That  would  be  imposing  on 
us  something  tliat  we  could  not,  in  the  nature  of  things,  do,  and 
it  would  be  unreasonable  to  do  it.  We  say  that  the  engine  that 
was  attached  to  this  particular  train  that  came  down  there  at 
10  o'clock  each  night — we  show  what  it  did.  Now,  of  course, 
presumptively  it  is  the  same  engine,  but  whether  it  is  or  not,  I 
do  not  see  that  it  would  make  much  difference,  because  it  is  the 
engine  that  is  attached  to  that  train.  The  Court:  It  is  the 
particular  engine  that  we  are  after.  Mr.  Larzelere:  I  propose 
to  prove  that  for  a  period  of  two  weeks  prior  to  this  fire,  that 
the  same  engine  and  train  known  as  the  'New  York  milk  train,' 
as  it  passed  through  Telford,  emitted  sparks  and  chunks  of  coal 
of  unusual  size.  The  Court:  I  will  admit  that  if  it  is  the  same 
engine,  Mr.  Larzelere:  We  will  let  the  defense  show  that  it 
was  another  engine.  The  Court:  You  will  have  to  show  it  is 
the  same  engine  before  I  will  admit  it.  Mr.  Larzelere:  That 
is  my  offer.  The  Court:  I  will  admit  your  offer,  but  if  your 
evidence  does  not  come  up  to  your  offer  I  will  strike  out  the 
testimony." 

After  the  witness  and  other  witnesses  had  testified,  the  court 
made  this  ruling:  "The  Court:  I  cannot  allow  this  testimony 
to  go  in.  I  think  the  plaintiff  has  failed  to  identify  this  engine 
as  the  same  one  that  passed  on  the  night  of  the  fire.  Therefore 
I  now  direct  that  all  evidence  that  was  given  by  any  of  the 
witnesses  in  relation  to  an  engine  that  came  down  with  the  milk 
train  and  saw  fire  on  previous  nights  be  stricken  from  the  record, 
and  the  jury  is  cautioned  particularly  that  all  evidence  that  was 
given  in  relation  to  an  engine  throwing  out  fire  for  a  period 
of  two  weeks  prior  to  the  time  that  the  Shelly  buildings  were 
burned  shall  not  be  construed  as  any  evidence  at  all,  and  they 
must  dismiss  that  from  their  minds,  there  being  no  sufficient 
evidence  to  identify  the  engine  that  passed  by  there  on  the  other 
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nights  as  the  identical  engine  that  passed  by  the  particular  night 
on  which  the  accident  occurred.  We  all  may  understand  that 
sometimes  it  is  usual  for  the  same  engine  to  pull  the  same  train, 
but  there  is  nothing  of  that  character  before  us.  I  cannot  as- 
sume that  the  railroad  company  uses  the  same  engine  for  pulling 
the  same  train  that  passes  daily  at  a  particular  point.  Until  that 
IS  established  I  cannot  admit  the  testimony.     (Exception.)" 

Argued  before  Mitchell,  C.  J.,  and  Dean,  Fell,  Potter, 
and  Elkin,  JJ. 

A'.  //.  Larzelere  and  A,  R.  Place,  for  appellant. 
Montgomery  Evans,  for  appellee. 

Fell,  J.  This  action  was  to  recover  for  the  loss  of  the  plain- 
tiff's buildings  by  fire,  alleged  to  have  been  caused  by  the  negli- 
gent operation  of  an  engine  on  the  defendant's  road.  It  is  stated 
in  the  declaration  that  the  engine  that  caused  the  fire  was  one 
that  drew  a  freight  train  on  the  south-bound  track  between  the 
hours  of  9  and  10  o'clock  p.  m.  on  May  28,  1903.  This  train 
was  identified  by  six  of  the  plaintiff's  witnesses  as  a  regular 
freight  train,  known  as  the  "New  York  milk  train,"  that  passed 
the  station  near  the  plaintiff's  buildings  a  few  minutes  before 
10  o'clock.  These  witnesses  saw  the  train  pass,  and  noticed 
the  throwing  of  sparks  and  coals  by  the  engine.  No  other  train 
going  south  passed  near  the  time  of  the  fire  nor  within  two  hours 
of  it.  There  was  an  offer  by  the  plaintiff  to  prove  that  the 
engine  on  several  previous  nights  within  two  weeks  of  the  fire, 
and  on  the  night  after  it,  threw  out  coals  of  an  unusual  size. 
The  witnesses  failed  to  identify  the  engine  that  threw  coals  on 
other  occasions  as  the  one  that  drew  the  train  on  the  night  of 
the  fire,  and  the  testimony  was  struck  out  by  order  of  the  court. 
All  the  assignments  of  error  relate  to  this  order. 

In  the  absence  of  direct  evidence  of  the  origin  of  a  fire  that 
is  imputed  to  the  negligence  of  a  railroad  company  in  not  pro- 
viding spark  arresters,  evidence  of  the  unusual  throwing  of 
sparks  by  the  company's  engines,  and  of  other  fires  started  by 
them  at  about  the  time  of  the  fire  in  question,  is  admissible. 
This  rule  obtains  also  where  there  is  uncertainty  as  to  the  engine 
that  caused  the  fire,  and  it  cannot  be  shown  that  the  fire  pro- 
ceeded from  a  particular  engine.  This  class  of  testimony  is 
admissible  because  of  the  failure  of  direct  proof,  and  of  the 
necessity  of  resorting  to  the  proof  of  circumstances  as  the  best 
evidence,  and  the  only  evidence  of  which  the  case  admits. 
Where,  however,  the  fire  is  shown  to  have  been  caused,  or  in 
the  nature  of  things  could  have  been  caused,  only  by  sparks 
from  a  particular  engine  that  passed  near  the  time  when  it 
started,  the  evidence  must  be  confined  to  the  condition  of  that 
engine,  and  evidence  of  negligence  in  the  general  management 
and  operation  of  the  company's  engines  is  not  admissible.  When 
it  is  alleged  that  a  particular  engine  caused  the  injury  com- 
plained of,  the  inquiry  is  limited  to  the  condition  of  that  engine 
at  the  time,  and  testimony  tending  to  show  defects  in  other  en- 
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gines  is  irrelevant.  These  rules  are  clearly  stated,  and  the 
cases  on  which  they  rest  are  discussed,  in  Henderson  v,  Phila.  & 
Reading  Railroad  Co.,  144  Pa.  461,  22  Atl.  851,  16  L.  R.  A. 
299,  27  Am.  St:  Rep.  652.  They  have  been  adopted  in  a  number 
of  other  jurisdictions.  13  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
520,  522. 

The  main  argument  for  the  appellant  is  in  support  of  the  prop- 
osition that,  because  the  witnesses  were  not  able  to  identify  the 
engine  by  its  number  or  otherwise  than  as  the  engine  that  pulled 
a  particular  train,  the  offers  of  testimony  rejected  came  within 
the  rule  stated  in  Henderson  v,  P.  &  R.  Railroad  Co.,  144  Pa. 
461,  22  Atl.  851,  16  L.  R.  A.  299,  27  Am.  St.  Rep.  652,  that, 
"when  the  particular  engine  which  started  the  fire  cannot  be 
fully  identified,  evidence  that  sparks  and  burning  coals  were 
frequently  dropped  by  engines  passing  upon  the  same  road  upon 
previous  occasions  is  relevant  and  competent  to  show  habitual 
negligence."  By  being  "identified"  it  is  not  meant  that  the  en- 
gine should  be  known  by  its  number,  size,  or  shape  from  all 
other  engines,  but  that  it  should  be  known  as  the  engine  to  which 
the  probable  cause  of  the  fire  is  traced.  The  identification  is 
not  to  distinguish  it  from  other  engines  generally,  but  to  point 
it  out  as  the  engine  that  caused  the  injury.  In  this  sense  its 
identification  was  as  complete  as  if  its  number  had  been  known 
to  the  witnesses.  They  saw  it  pass,  they  knew  it  drew  a  train 
that  passed  nightly  on  a  fixed  schedule,  they  saw  what  it  did, 
and  that  it  was  the  only  engine  to  which  the  fire  could  by  any 
possibility  be  traced. 

The  judgment  is  affirmed. 


Murphy  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  April  4,  1905.) 

[73  N.  E.  Rep.  1018.] 

Injury  to  Child — Collision  with  Street  Car — Contributory  Negli- 
gence.*— Where  a  child  of  sufficient  age  and  capacity  is  allowed  prop- 
erly to  travel  unattended  in  a  public  way  used  in  part  by  electric  cars, 
and  is  injured  by  a  collision  in  the  street,  it  is  contributory  negligence 

, -  ■  I  I  ■      _    ■  — * 

*As  to  degree  of  care  required  of  minors  for  their  own  protection, 
see  foot-note  appended  to  Dubiver  v.  City  &  Suburban  Ry.  Co.  (Ore.), 
13  R.  R.  R.  451,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  451;  Heinzle  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.),  13  R.  R.  R.  107,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  107:  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Logs- 
don's  Adm'r  (Ky.),  12  R.  R.  R.  637,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  637; 
foot-notes  appended  to  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Colum  (Ark.),. 
11  R.  R.  R.  807,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  807;  foot-notes  ap- 
pended to  Carney  v.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  307. 

For  illustrations  showing  whether  children  were,  or  were  not  guilty 
of  contributory  negligence,  see  foot-note  appended  to  Poland  v. 
Union  R.  Co.  (R.  I.),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas..  N.  S., 
648,  where  all  the  preceding  authorities  in  this  scries  are  collected^ 
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on  his  part  if  he  unreasonably,  intelligently,  and  intentionally  runs 
into  the  danger. 

Same — Liability — Sufficiency  of  Evidence. — In  an  action  against  a 
street  railroad  for  the  alleged  negligent  killing  of  a  child,  evidence 
examined,  and  held  to  justify  a  ruling  that  on  all  plaintiff's  evidence 
he  could  not  recover. 

Exceptions  from  Superior  Court,  Suffolk  County;  Elisha  B. 
Maynard,  Judge. 

Action  by  one  Murphy,  administratrix,  against  the  Boston 
Elevated  Railway  Company.  Verdict  ordered  for  defendant, 
and  plaintiff  brings  exceptions.     Exceptions  overruled. 

Thos.  H,  Dowd,  for  plaintiff. 

Choate,  Hall  &  Stewart,  for  defendant. 

Barker,  J.  The  plaintiff's  intestate,  a  boy  five  years  and  four 
months  of  age,  bright,  intelligent,  and  well  developed  for  his 
years,  lived  on  New  Heath  street,  near  Center  street,  in  the 
Roxbury  district.  He  had  traveled  on  the  street  cars,  and  knew 
Center  street,  and  knew  there  were  two  street  railway  tracks 
there  upon  which  the  cars  ran  frequently  in  both  directions.  He 
had  been  sent  on  errands  before  November  14,  1900.  On  that 
day  he  was  sent  on  an  errand  to  Highland  street,  which  leads  off 
from  Center  street  some  distance  southerly  from  New  Heath 
street.  To  do  the  errand  he  must  cross  Center  street.  In 
attempting  to  do  so  he  was  run  over  by  a  car  of  the  defendant 
and  killed.  At  the  place  where  the  child  left  the  curb  to  cross 
Center  street  the  nearest  rail  was  16  feet  from  the  curb,  and  the 
overhang  of  the  car  was  2  feet.  There  was  nothing  to  obstruct 
his  view  of  the  car,  which  was  approaching  on  a  downgrade  of 
5  per  cent,  at  a  speed  variously  estimated  as  from  12  to  20  miles 
per  hour.  The  brewery  teams,  which  had  been  moving  in  the 
same  direction  with  the  car  on  its  track,  had  just  swung  out  onto 
the  other  track  to  allow  the  car  to  pass  them.  The  street  was 
quiet,  with  nothing  to  attract  the  boy's  attention  but  the  car 
and  the  two  brewery  teams.  The  evidence  consisted  of  a  plan 
and  the  testimony  of  an  engineer  explaining  the  plan ;  the  testi- 
mony of  a  foot  traveler,  who  was  walking  on  the  sidewalk  near 
by,  and  saw  the  accident ;  that  of  the  driver  of  the  first  brewery 
team,  who  does  not  seem  to  have  seen  the  boy  until  after  the 
accident ;  and  of  the  testimony  of  the  mother  of  the  boy  and  of 
the  person  with  whom  he  was  living,  and  who  had  sent  him  upon 
the  errand.  Neither  of  these  two  witnesses  last  mentioned 
saw  the  accident,  or  knew  of  it  until  afterwards.  Tn  addition,  a 
medical  examiner  testified  that  the  boy  was  killed  in  consequence 
of  the  crushing  of  his  skull.  The  court  ruled  that  upon  all  the 
evidence  the  plaintiff  could  not  recover,  and  the  case  is  here 
upon  an  exception  to  that  ruling. 

The  only  evidence  of  gross  negligence  on  the  part  of  the  de- 
fendant's servants  is  that  as  to  the  speed  of  the  car,  and  that 
as  the  car  passed  the  brewery  teams  the  motorman  turned  his 
head  in  their  direction,  which  was  to  turn  it  aw-ay  from  the  side- 
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walk,  and  that  no  gong  was  sounded.  We  assume,  without 
so  deciding,  that  the  question  whether  the  motorman  was  grossly 
negligent  was  for  the  jury.  We  are  of  opinion  that  upon  the 
evidence  the  jury  could  have  found  that  the  person  with  whom 
the  boy  was  living  was  not  negligent  in  sending  him  unattended 
upon  an  errand  which  required  him  to  cross  Center  street. 
Lynch  v.  Smith,  104  Mass.  52,  56,  6  Am.  Rep.  188.  WTiether 
the  ruling  excepted  to  was  right  depends  upon  whether  it 
could  be  found  as  a  reasonable  inference  from  the  evidence  that 
the  plaintiff  had  sustained  the  burden  of  proving  that  the  boy, 
in  attempting  to  cross  the  street  at  the  time  and  place  and  in 
the  manner  in  which  he  did  attempt  it  when  he  left  the  curb,  was 
in  "the  exercise  of  that  degree  of  care  which  ma}'^  reasonably  be 
expected  of  children  of  his  age,  or  which  children  of  his  age 
ordinarily  exercise."  Collins  v.  South  Boston  Railroad,  142 
Mass.  301,  314,  7  N.  E.  856,  56  Am.  Rep.  675,  and  cases  cited; 
McDermott  v,  Boston  Elevated  Railway,  184  Mass.  126,  127. 
68  N.  E.  34,  100  Am.  St.  Rep.  548.  If  a  child  of  sufficient  age 
and  capacity  to  be  allowed  properly  to  travel  unattended  in  a 
public  way  used  in  part  by  electric  cars  is  injured  by  a  collision 
in  the  street,  it  is  contributory  negligence  on  his  part  if  he  un- 
reasonably, intelligently,  and  intentionally  ran  into  the  danger, 
even  if  children  of  his  age  often  are  reckless.  Collins  v.  South 
Boston  Railroad,  142  Mass.  301,  315,  7  N.  E.  856,  56  Am.  Rep. 
675 ;  Hayes  v.  Norcross,  162  Mass.  546,  548,  39  N.  E.  282.  In 
the  present  case  the  danger  of  being  run  over  by  an  electric  car 
in  crossing  Center  street  must  be  taken  to  be  one  which  the 
plaintiff's  intestate  knew,  and  which  he  ought  to  have  had  in 
mind,  and  he  could  not  rightly  be  found  to  have  been  in  the 
exercise  of  due  care  unless  it  could  be  found  reasonably  from 
the  evidence  that  he  exercised  some  care  and  forethought  to 
avoid  that  danger.  We  think  no  such  inference  properly  could 
be  drawn  from  the  evidence.  There  was  nothing  in  the  street 
to  attract  his  attention  except  the  two  brewery  teams  and  the  ap- 
proaching car.  There  was  nothing  to  call  upon  him  to  make 
haste,  and  he  could  choose  his  own  time  and  place  for  crossing 
Center  street.  Pie  left  the  curb  at  a  cross-walk,  which  he  did 
not  follow,  but  took  a  diagonal  course.  The  car  was  in  plain 
sight.  When  he  left  the  curb  the  car  was  but  120  feet  distant, 
and  was  coming  with  speed.  He  started  from  the  curb  at  a 
gait  faster  than  a  walk,  and  went  in  a  straight  course  to  a  point 
between  the  rails,  and  then  attempted  to  dodge.  The  whole 
distance  from  the  point  at  which  he  started  to  run  from  the 
curb  to  the  spot  where  he  was  struck  was  only  16  or  18  feet. 
The  witness  who  saw  the  occurrence  testified  that  it  was  all  over  in 
an  instant;  that  the  boy  seemed  to  start  all  of  a  sudden,  and 
run  right  there,  and  that  the  witness  did  not  have  time  to  call 
to  him.  Having  no  reason  for  haste,  or  for  attempting  to  cross 
Center  street  at  that  point  rather  than  another,  there  is  nothing 
in  the  circumstances  disclosed  by  the  evidence  to  show  that  the 
boy  exercised  any  care  whatever  for  his  own  safety  until  he  was 
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between  the  tracks  in  front  of  the  car  and  the  collision  was  in- 
evitable. Morey  z\  Gloucester  Street  Railway  Co.,  171  Mass. 
164,  50  X.  E.  530.  See,  also,  Hayes  z\  Norcross,  162  Mass. 
546.  39  X.  E.  282;  Mullen  v.  Springfield  Street  Railway  Com- 
pany, 164  Mass.  450,  41  N.  E.  664. 
Exceptions  overruled. 


Barmore  v.  Vicksburg,  S.  &  P.  Ry.  Co. 

(Supreme   Court   of   Mississippi,   April   3,    1905.) 

[38   So.    Rep.  210.] 

Negligence  of  Employee — Scope  of  Employment — Whether  Ques- 
tion for  Jury. — Whether,  in  a  particular  instance,  a  servant  whose 
negligence  caused  injury  to  a  stranger  was  acting  within  the  scope 
of  his  employment,  is  a  question  of  fact  for  the  jury,  or  of  law  for 
the  court,  according  to  whether  there  is  or  is  not  a  conflict  in  the 
facts. 

Same — Liability — Scope  of  Employment.* — In  order  to  escape  lia- 
bility to  a  stranger  for  the  negligence  of  a  servant,  the  master  must 
show^  that  the  servant  had  abandoned  his  employment  and  had  gone 
about  some  purpose  of  his  own,  in  which  the  master  was  not  con- 
cerned, and  which  was  not  incident  to  the  servant's  employment, 
when  the  negligent  act  complained  of  was  committed. 

Same — Same — Same. — An  employee  of  a  railroad,  whose  duty  it 
was  to  attend  to  a  steam  pump  supplying  water  to  locomotives,  was 
furnished  with  a  railroad  tricycle,  to  gather  fuel  at  any  place  which 
he  might  see  fit  along  the  right  of  way.  One  day  he  went  to  a  certain 
point  in  search  of  fuel,  but  deviated  from  his  purpose  of  gathering  the 
same  so  far  as  to  carry  a  sick  friend  to  a  station.  On  returning  from 
the  station  he  negligently  struck  plaintiff,  before  reaching  the  point 
at  which  he  had  originally  taken  up  his  sick  friend  and  deviated  from 
his  employment.     Held,  that  the  employee  had  resumed  the  duties  of 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
master's  liability  for  the  negligence  or  torts  of  his  servants  depends 
upon  whether  they  occurred  while  the  servant  was  acting  within  the 
scope  of  his  employment,  see  foot-note  appended  to  Alabama  &  V. 
R.  Co.  V.  Livingston  (Miss.),  13  R.  R.  R.  464,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  464;  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Routt 
(Ky.),  10  R.  R.  p.  344.  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  344;  foot-note 
appended  to  Riser  v.  Southern  Ry.  Co.  (S.  Car.),  10  R.  R.  R.  244,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  244;  foot-note  appended  to  Higby  v.  Penn- 
sylvania R.  Co.  (Pa.),  13  R.  R.  R.  479,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
479;  Moran  v  Rockland,  T.  &  C.  St.  Ry.  (Me.),  12  R.  R.  R.  721,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  721;  Dysart  v.  Missouri,  K.  &  T.  Ry.  Co. 
(C.  C.  A.),  8  R.  R.  R.  197,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  197  (apparent 
authority  of  trainmaster  to  take  passenger  on  freight  train  bindi.ig 
upon  carrier);  note  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  (liability  for 
torts  of  servant  committed  outside  scope  of  employment);  Blevins 
V.  Atchison,  Topeka,  etc.,  R.  Co.  (Okla.),  2  Am.  &  Eng.  R.  Cas.,  N. 
S.,  329  (liability  of  company  for  acts  of  employee  not  in  actual  em- 
ployment);  Turley  v.  Boston  &  M.  R.  R.  (N.  H.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  440;  Wilson  v.  Pennsylvania  R.  Co.  (N.  J.),  16  Am.  & 
Eng.  R.  Cas.,  N.  S.,  835  (liability  of  master  for  personal  injury  caused 
by  unauthorized  act  of  servant);  Cook  v.  Southern  Ry.  Co.  (N.  Car.), 
21  Am.  &  Eng.  R.  Cas.,  N.  S.,  591  (ejection  of  trespasser  by  brake- 
man  acting  without  authority). 
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his  employment,  and  the  responsibility  of  the  railroad  for  his  acts 
attached  immediately  on  his  having  accomplished  the  errand  on  be- 
half of  his  friend,  and  started  to  return  to  his  duty  of  gathering  fuel, 
and  the  railroad  was  therefore  liable  for  his  act  (other  conditions  of 
liability  existing)  when  he  struck  plaintiff. 

Same — Same — Same^Servant  Entrusted  with  Dangerous  Appli- 
ances.— A  master  who  intrusts  to  a  servant  the  custody  of  an  ap- 
pliance which,  by  reason  of  its  nature  or  the  method  of  its  operation, 
is  dangerous  or  liable  to  inflict  serious  injury  upon  others,  cannot 
avoid  responsibility  for  injuries  inflicted  in  the  operation  thereof  on 
the  ground  that  the  servant,  in  the  particular  act  complained  of,  was 
acting  outside  of  the  scope  of  his  employment. 

Same — Same — Same^Same^Railroad  Tricycle. — Whether  a  rail- 
road tricycle,  speeding  along  the  track,  was  a  dangerous  instrumental- 
ity, within  the  rule  holding  the  master  liable  for  injuries  caused  by  a 
servant  in  the  use  of  a  dangerous  instrumentality,  whether  he  was 
acting  within  the  scope  pf  his  employment  or  not,  was  a  question  for 
the  jury. 

Injury  to  Trespasser  on  Track — Liability — Contributory  Negligence 
and  Negligence  after  Knowledge  of  Peril.t — A  railroad  is  liable  for 
injuries  to  a  trespasser  on  the  track,  notwithstanding  his  contrib- 
utory negligence,  where  they  are  caused  by  the  gross  negligence  of  its 
servant,  who,  with  knowledge  of  the  trespasser's  perilous  situation, 
wantonly  injures  him. 

Whitfield,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Warren  County;  Geo.  Anderson, 
Judge. 

Action  by  Thomas  B.  Barmore  against  the  Vicksburg,  Shreve- 
port  &  Pacific  Railway  Company.  From  a  judginent  for  de- 
fendant, plaintiff  appeals.     Reversed. 

McLaurin,  Arminstead  &  Brien,  for  appellant. 
MclVillie  &  Thompson,  for  appellee. 

Truly,  J.  Considering  the  time,  place,  and  circumstances 
under  which  the  injury  forming  the  basis  of  this  suit  was  in- 
flicted, we  think  the  question  of  whether  Watson,  the  employee 
of  appellee  to  whose  negligence  the  injury  is  charged,  was  on 
that  occasion  acting  outside  the  scope  of  his  employment,  should 
have  been  submitted  to  the  consideration  of  the  jury.  The  rec- 
ord demonstrates  that  the  relation  of  master  and  servant  existed 
between  Watson  and  appellee,  and,  this  being  established,  the 
question  of  whether,  in  the  particular  instance,  the  servant  was 

tSee  foot-note  appended  to  Maysville  &  B,  S.  R.  Co.  v.  McCabe, 
(Ky.),  13  R.  R.  R.  459,  36  Am.  &  Eng.  R.  Cas.,  N.  S..  459;  Jordan  v. 
Grand  Rapids  &  I.  Ry.  Co.  (Ind,),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R. 
Cas.,  N.  S..  397;  foot-notes  appended  to  Rawitzer  v.  St.  Paul  City  Ry. 
Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  &  Eng.  R.  Cas.,  X.  S.,  91;  foot- 
notes apocnded  to  Hortcnstine  r.  Virginia-Carolina  Ry.  Co.  (Va.). 
12  R.  R.  R.  616,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  616;  foot-note  appended 
to  Gregory  v.  Louisville  &  X.  R.  Co.  (Ky.),  12  R.  R.  R.  293,  35  Am.  & 
EuiT.  R.  Cas.,  X.  S.,  293;  foot-note  appended  to  Koegel  v.  Missouri 
Pac.  Ry.  Co.  (Mo.).  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
358;  foot-note  appended  to  Carter  v.  Southern  Ry.  Co.  (N.  Car.),  11 
R.  R.  R.  324,  34  Am.  &  Enp:.  R.  Cas..  X.  S.,  324;  foot-note  appended  to 
Omaha  St.  Ry.  Co.  v.  Larson  (Xeb.),  12  R.  R.  R.  643,  35  Am.  &  Eng. 
R.  Cas.,  X.  S.,  643. 
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acting  within  the  scope  of  his  employment,  if  there  is  no  conflict 
in  the  facts,  is  a  question  of  law  for  the  court.  If  there  is 
conflict,  it  is  a  qustion  of  fact  to  be  submitted  to  the  jury.  Brew- 
ing &  Malt  Co.  V.  Huggins,  96  111.  App.  147;  Krzikowsky  v. 
Sperring,  107  111.  App.  493;  Railroad  Co.  v.  Latham,  72  Miss. 
36,  16  South.  757.  And  in  order  to  escape  liability  it  devolves 
upon  the  master  to  prove  that  the  servant  had  abandoned  the 
duties  of  his  employment,  and  gone  about  some  purpose  of  the 
servant's  own,  in  which  the  master's  business  was  not  concerned, 
and  which  was  not  incident  to  the  employment  for  which  the 
servant  was  hired.  If  the  testimony  leaves  this  question  in  doubt, 
it  must  be  submitted  to  the  jury.  Ritchie  v.  Waller,  63  Conn. 
157,  28  Atl.  29,  27  L.  R.  A.  161,  38  Am.  St.  Rep.  361,  and 
citations. 

In  the  case  at  bar  it  was  the  servant's  duty  to  attend  to  the 
steam  pump  located  on  appellee's  line  of  railroad,  and  used  in 
supplying  water  to  locomotives  of  passing  trains,  and  have  it 
ready  for  operation  whenever  needed  for  this  purpose.  In  con- 
nection with  and  as  a  part  of  this  employment,  it  was  the  serv- 
ant's duty  to  provide  the  fuel  consumed  in  generating  the  steam 
needed  for  the  operation  of  the  pump.  But  the  manner,  time, 
and  place  of  gathering  this  fuel  were  submitted  to  his  judgment, 
without  express  directions  from  appellee.  The  servant  was 
required  to  see  that  the  needed  fuel  was  provided,  but  the 
details  of  its  gathering  were  left  to  the  dictation  of  his  pleasure 
and  convenience.  For  his  use  in  going  to  and  from  the  pumping 
station,  and  for  transporting  fuel  and  kindling  which  he  would 
gather  along  the  right  of  way,  Watson  was  entrusted  with  the 
custody  and  power  to  use  an  engine  or  machine  known  in  the 
record  as  a  "railroad  tricycle."  Upon  this,  in  quest  of  fuel, 
he  had  the  right  to  ride  over  the  track  of  appellee's  line  of 
railway,  without  let  or  hindrance,  any  distance  and  in  anv  direc- 
tion. On  the  morning  in  question,  in  the  discharge  of  his  duty, 
he  took  the  tricycle  and  proceeded  to  the  place  where  his  duty 
called  him — where  the  pump  which  he  was  to  operate  was  sit- 
uated. Finding  that  it  was  necessary  to  procure  fuel,  he  went 
further  down  the  track  in  search  of  kindling  or  firewood,  with 
the  intention  of  proceeding  to  a  trestle  where  certain  bridgework 
had  recently  been  done,  with  the  hope  of  procuring  the  necessary 
fuel  at  that  place.  Before  reaching  this  place,  and  without 
discharging  the  duty  which  was  incumbent  upon  him,  for  pur- 
poses of  his  own  he  went  by  the  place  which  he  had  chosen  as 
the  one  where  he  would  gather  his  fuel,  and  proceeded  with  his 
tricycle  to  a  station  some  miles  distant.  Having  completed  this 
errand — undertaken,  admittedly  for  his  own  pleasure — ^he  again 
started  with  the  tricycle  to  retrace  his  course  back  to  the  spot 
where  his  duty  to  his  master  called  him ;  but,  before  reaching 
this  place,  he  negligently  ran  the  tricycle  against  and  seriously 
injured  the  appellant,  who  was  walking  across  a  trestle  and  could 
not  avoid  the  collision.  It  is  contended  that,  inasmuch  as  Wat- 
son had  passed  by  the  spot  where  he  should  have  gathered  the 
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fuel,  this  was  a  departure  from  his  duty  to  his  master,  and  tliat 
the  master  was  not  liable  for  his  acts,  or  for  any  injury  which 
he  might  inflict,  until  he  had  actually  returned  to  the  spot  where 
the  fuel  was. 

We  recognize  the  well-established  exception  to  the  general 
rule  by  which  the  master  is  excused  from  liability  for  the  tortious 
act  of  the  servant  when  committed  outside  the  scope  of  the  serv- 
ant's employment.  That  exception  governs  in  all  cases  w^hen 
the  servant  abandons  his  master's  service  and  engages  in  some 
purpose  personal  to  himself.  The  principle  is  free  of  difficulty, 
and  is  adhered  to  in  all  proper  cases,  but  it  has  no  application  to 
the  facts  in  the  instant  case.  Watson  was  no  mere  sentient  tool, 
with  no  power  to  exercise  judgment  or  discretion  as  to  the  time 
or  manner  in  which  his  duties  should  be  performed.  He  was 
intrusted  with  the  performance  of  a  certain  duty,  but  the  details 
of  his  service  were  not  regulated  or  prescribed  by  the  instruc- 
tions of  any  superior,  but  left  solely  to  his  own  uncontrolled 
judgment.  For  the  acts  of  such  servants  the  master  is  re- 
sponsible unless  it  clearly  appears  that  the  wrongful  acts  were 
beyond  and  outside  the  scope  of  their  employment,  and  committed 
in  the  furtherance  of  their  own  personal  ends.  "The  master  is 
responsible  for  the  negligent  acts  or  omissions  of  his  servants  in 
the  course  of  their  employment,  though  unauthorized  or  even 
forbidden  by  him,  and  although  outside  of  their  *line  of  dut\%' 
and  without  regard  to  their  motives."  1  Shear.  &  Red.  Negli- 
gence, §  146.  And  the  master  cannot  escape  liability  even 
though  the  acts  of  the  servants  were  "unauthorized,  willful,  and 
wrongful."  Id.  §  150;  1  Thompson,  Negligence,  §§  518,  519. 
And  this  is  the  recognized  rule  in  this  state,  even  though  the  party 
injured  is  a  trespasser  on  train  or  track.  Railroad  Co.  v,  Harris, 
71  Miss.  76,  14  South.  263 ;  Richberger  v.  Express  Co.,  73  Miss. 
161,  18  South.  922,  31  L.  R.  A.  390,  55  Am.  St.  Rep.  522. 

In  determining  whether  a  particular  act  is  committed  by  a 
servant  within  the  scope  of  his  employment,  the  decisive  ques- 
tion is  not  whether  the  servant  was  acting  in  accordance  with 
the  instructions  of  the  master,  but,  was  he  at  the  time  doing  any 
act  in  furtherance  of  his  master's  business?  If  a  servant,  hav- 
ing completed  his  duty  to  his  master,  then  proceeds  to  prosecute 
some  private  purpose  of  his  own,  the  master  is  not  liable;  but 
if  the  servant,  while  engaged  about  his  master's  business,  merely 
deviates  from  the  direct  line  of  duty  to  accomplish  some  personal 
end,  the  master's  responsibility  may  be  suspended,  but  it  is  re- 
established when  the  servant  resumes  his  duty.  Even  if  in 
violation  of  express  orders,  a  deviation  from,  is  not  an  abandon- 
ment of,  the  master's  service.  Mulvehill  v.  Bates.  31  Minn.  366, 
17  N.  W.  959,  47  Am.  Rep.  796;  Rahn  v.  Singer  Mfg.  Co.  (C. 
C.)  26  Fed.  912;  Weber  v.  Lockman  (Neb.)  92  N.  W.  591,  60 
L.  R.  A.  313;  Sloath  v.  Wilson,  9  Car.  &  Payne,  607;  Ritchie  v. 
Waller,  supra:  Williams  v,  Hochler,  41  App.  Div.  426.  58  N. 
Y.  Supp.  863 ;  Quinn  v.  Power,  87  N.  Y.  535,  41  Am.  Rep.  392. 

If  the  act  which  the  servant  was  engaged  in  at  the  time  of  the 
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injury  was  one  which,  if  continued  until  its  completion,  would 
have  furthered  the  master's  business,  and  been  within  the  scope 
of  the  servant's  employment,  the  master  would  be  liable,  even 
though  the  act  occurred  at  a  place  to  which  his  duty  did  not 
necessarily  call  him.  Geraty  zf.  Nat.  Ice  Co.,  16  App.  Div.  174, 
44  N.  Y.  Supp.  659.  This  class  of  cases  is  plainly  distinguisha- 
ble from  those  in  which  there  has  been  a  departure — a  turning 
aside — from  the  master's  business  to  engage  in  an  affair  not  in- 
cidental to  his  service,  but  purely  of  the  servant's  own.  The 
principle  of  law  governing  each  class  is  well  understood,  the 
main  difficulty  being  the  classification  of  the  particular  case. 

In  the  instant  case  it  was  the  duty  of  Watson  to  procure  fuel. 
He  was  given  control  and  custody  of  an  appliance  to  be  used  for 
that  purpose,  and  in  going  to  and  from  his  work.  On  the  oc- 
casion in  question  he  went  by  the  place  where  his  duty  called 
him,  on  an  affair  in  no  wise  connected  with  the  master's  business 
or  his  own  service.  That  moment  he  deviated  from  his  duty  and 
from  the  scope  of  his  employment.  It  must  be  noted  that  the 
service  of  the  day  in  which  the  servant  was  then  engaged — ^the 
gathering  of  the  fuel  and  operating  of  the  pump — ^had  not  been 
discharged  when  Watson  deviated  from  his  service.  But  the 
testimony  of  the  servant  himself  shows  that  he  had  not  aban- 
doned his  duty.  He  still  intended  to  gather  the  fuel  on  his  re- 
turn from  his  own  errand,  and  to  regain  his  post  of  duty  at  the 
pump.  It  is  conceded  by  counsel  for  appellant,  so  far  as  the 
discussion  of  this  particular  phase  of  the  case  is  concerned, 
that,  for  any  injuries  which  Watson  might  have  inflicted  be- 
tween the  time  when  he  deviated  from  his  service  and  when  he 
resumed  it,  the  master  was  not  responsible.  We  express  no 
opinion  of  this  point,  but,  even  if  it  be  true,  the  inquiry  arises: 
When  did  Watson  resume  his  service,  so  as  to  render  his  master 
liable?  His  private  affair  was  to  carry  a  sick  friend  to  the  sta- 
tion, but  when  that  was  completed,  and  he  began  to  propel  the 
railroad  tricycle  back  over  the  route  which  he  had  previously 
traveled,  with  the  intention  and  for  the  purpose  of  proceeding 
to  the  discharge  of  the  duty  which  he  was  employed  to  perform, 
he  then  resumed  his  master's  service,  which  had  been  suspended 
temporarily  while  he  was  engaged  about  his  own  affairs.  The 
argument  that  Watson  did  not  resume  his  dutv  until  he  actually 
reached  the  spot  where  he  was  to  gather  the  fuel  rests  on  no 
solid  legal  foundation.  He  was  operating  the  appliance  which 
it  was  his  duty  to  operate.  He  was  on  the  track  at  a  place  which 
he  was  compelled  to  pass  over,  and  proceeding  to  the  place 
where  his  duty  called,  for  the  purpose  of  performing  that  duty, 
and  was  at  the  time  of  the  injury  engaged  about  no  affair  of  his 
own,  but  discharging  in  the  usual  and  customary  manner  the 
business  for  which  he  was  employed.  Under  such  circumstances' 
the  master  is  answerable  for  the  tort  of  the  servant. 

We  hold,  in  cases  where  the  servant  has  made  a  temporary 
departure  from  the  service  of  the  master,  that  when  the  object 
of  that  departure  has  been  accomplished,  and  the  servant  re- 
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engages  in  the  discharge  of  his  duty,  the  responsibiHty  of  the 
master  instantly  attaches.  Any  other  conclusion  would  leave  us 
without  any  definite  rule,  in  cases  of  temporary  abandonment 
of  duty,  to  determine  when  the  servant  re-entered  the  scope  of 
his  employment.  This  conclusion  is  not  antagonistic  to  any 
express  decision  in  this  state  or  in  Louisiana,  where  the  injury 
happened.  Speaking  of  the  doctrine  of  the  responsibility  of 
the  master  for  the  torts  of  the  servant,  the  Supreme  Court  of  the 
latter  state  has  said:  "The  law  is  simple.  Masters  and  em- 
ployees are  answerable  for  the  damage  occasioned  by  their  serv- 
ants and  overseers  in  the  exercise  of  the  functions  in  which  they 
are  employed.  Rev.  Civ.  Code,  art.  2320."  Odom  v,  Schmidt, 
52  La.  Ann.  2129,  28  South.  350. 

In  this  state  the  exact  question  here  presented  has  never  been 
passed  on.  The  cases  cited  by  appellee  are  all  based  on  the  fact 
that  the  act  complained  of  was  one  clearly  beyond  the  scope  of 
the  servant's  employment.  The  final  test  to  determine  the  mas- 
ter s  liability  is  thus  stated  in  the  case  of  Canton  Co.  v.  Pool,  78 
"Miss.  157,  28  South.  824,  84  Am.  St.  Rep.  620:  "Whether, 
from  the  nature  of  the  act  itself,  as  actually  done,  it  was  an 
act  done  in  the  business,  or  wholly  disconnected  therefrom,  by 
the  servant,  not  as  servant,  but  as  individual,  on  his  own  ac- 
count." The  facts  of  the  case  at  bar  demonstrate  that  the  act 
here  complained  of  was  done  at  a  time  while  the  servant  was 
engaged  in  the  master's  business,  by  the  use  of  the  master's 
appliances,  used  in  the  way  they  were  intended  to  be,  and  was 
wholly  disconnected  from  any  personal  enterprise  of  the  servant. 

The  conclusion  we  have  reached  is  supported  by  authority 
elsewhere.  Thus  in  Chi.  Con.  Bottling  Co.  v.  McGinnis,  86  111. 
App.  38,  the  master  was  held  liable  for  injuries  inflicted  by  the 
driver  of  his  wagon,  though  the  driver  had  temporarily  de- 
parted from  his  employer's  service,  and  had  deviated  from  the 
direct  route  over  which  his  duty  required  him  to  pass,  on  an 
enterprise  purely  personal  to  himself,  namely,  to  call  on  his 
wife,  and  the  accident  occurred  after  the  completion  of  this 
personal  mission,  at  a  time  when  the  servant  had  again  assumed 
control  of  his  master's  vehicle,  but  before  he  had  actually  again 
performed  any  act  in  the  master's  service.  Says  the  court:  "It 
is  contended,  first,  that  when  a  servant,  acting  as  driver  of  his 
master's  wagon,  leaves  the  direct  route  of  his  business  and  goes 
upon  some  errand  of  his  own,  the  master  cannot  be  held  to  re- 
spond for  negligence  of  the  servant  while  upon  such  errand." 
And  after  discussing  the  other  questions  presented,  and  stating 
the  general  rule  governing  the  master's  liability  as  we  have 
herein  announced  it,  the  court  responds  to  the  contention,  say- 
ing: "We  are  of  the  opinion  that,  applying  the  rules  to  the 
facts  of  this  case,  it  cannot  be  held  that  the  driver  of  the  appel- 
lant, when  he  again  started  on  his  business  of  delivering  goods 
of  appellant,  after  having  stopped  upon  an  errand  of  his  own, 
was  not  engaged  in  the  master's  work,  within  the  scope  of  his 
employment."    So,  in  M.,  K.  &  T.  Ry.  Co.  of  Texas  v.  Edwards 
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(Tex.  Civ.  App.)  67  S.  W.  891,  the  facts  were:  A  brakeraan  on 
the  train  of  the  appellant  abandoned  the  master's  service  on  the 
train  which  he  was  assisting  in  operating,  crossed  the  track  on 
the  opposite  side  of  the  train,  and  went  on  an  errand  of  his 
own  into  a  near-by  saloon,  and,  having  completed  that  errand, 
injured  the  plaintiff,  on  his  way  back  to  regain  the  post  of  duty. 
One  of  the  issues  was,  "if  said  brakeman  did  cause  said  injuries, 
whether  he  was  then  in  the  discharge  of  his  duties  as  such 
brakeman."  The  court,  on  that  state  of  facts,  presenting  the 
same  legal  question  as  the  case  before  us,  deciding  the  question 
in  the  affirmative,  said:  "Whether  or  not  the  brakeman  was  in 
the  discharge  of  his  duties  when  he  knocked  appellee  under  the 
train  was  more  a  question  of  law  than  one  of  fact.  His  place  of 
duty  was  on  the  opposite  side  of  the  train,  but  the  evidence  of 
appellee  tended  to  show  that  he  had  gone  to  a  saloon  or 
restaurant  on  the  side  of  the  train  where  the  accident  occurred, 
and  was  hurriedly  returning  to  board  the  train,  then  just  moving 
away,  when  he  ran  against  appellee.  While  he  may  not  have 
been  on  his  master's  business  in  stepping  aside  to  the  saloon  or 
restaurant,  we  think  it  must  be  held  that  he  was  when  he  ran 
over  appellee  in  the  effort  to  resume  his  accustomed  place  of 
service."  And  as  bearing  upon  another  phase  of  Watson's  duty 
to  the  appellee — that  of  safely  caring  for  and  returning  the 
appliances  of  the  master  used  in  the  dispatch  of  his  business — 
see  Pitts.,  St.  L.  &  Cin.  Ry.  Co.  v.  Kirk,  102  Ind.  404,  1  N.  E: 
849,  52  Am.  Rep.  675.  In  that  case  a  section  foreman  was  re- 
turning with  his  crew,  car,  and  tools  over  the  track  of  the 
master,  and,  finding  a  car  on  the  track  between  him  and  the 
place  where  it  was  his  duty  to  return  the  car  and  crew,  he,  with- 
out authoritv,  removed  the  car  from  his  master's  track  and 
placed  it  on  the  track  of  another  railroad  company,  thereby 
causing  an  accident,  and  the  master  was  held  liable.  Treating 
of  the  actions  of  the  servant  in  this  regard,  the  court  observed: 
"In  all  this,  whatever  his  motive  was,  he  was  pursuing  the  mas- 
ter's service — ^that  of  returning  the  car,  tools,  and  crew  to  their 
appointed  place,  as  was  his  custom  and  duty — and,  while  he 
pursued  the  service  in  an  unauthorized  and  possibly  forbidden 
way,  he  and  those  with  him  were  during  the  time  in  the  r'^lation 
of  servants  to  the  appellee.  Concede  that  in  going  off  the  em- 
ployer's line  he  pursued  a  course  which  was  beyond  his  authority : 
his  purpose  in  doing  so  was  nevertheless  to  accomplish  an  end 
within  his  employment,  and  reasonably,  as  he  supposed,  fitted 
to  reach  that  end."  See,  also,  E.  St.  L.,  etc.,  Ry.  Co.  v.  Reames, 
173  111.  586,  51  N.  E.  68;  note  to  Ritchie  v.  Waller,  27  L.  R.  A. 
161 :  Whitman  v.  Pearson,  37  L.  J.  C.  P.  156. 

Under  the  facts  of  this  case,  it  was  error  in  the  court  to 
charge,  as  a  matter  of  law,  that  Watson  was  not  acting  within 
the  scope  of  his  employment  when  the  injury  was  inflicted  on 
appellant. 

There  is  another  theor\'  developed  bv  this  record,  which  the 
appellant  was  entitled  to  have  submitted  to  the  consideration 
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of  the  jury.  It  grows  out  of  the  well-established  principle  of 
law  that  a  master  who  intrusts  the  custody  and  control  of  a 
dangerous  appliance  or  agency  to  the  management  of  a  servant 
will  not  be  permitted  to  avoid  responsibility  for  injuries  inflicted 
thereby  on  the  plea  that  the  servant,  in  the  particular  act  com- 
plained of,  was  acting  outside  the  scope  of  his  employment. 
As  stated  in  another  connection  in  this  opinion,  we  adhere  to 
the  general  rule  which  exonerates  the  master  from  liability  for 
the  acts  of  the  servant  committed  beyond  the  scope  of  his  em- 
ployment, but  this  rule  is  not  of  universal  application  (being 
itself  but  an  exception  to  the  general  rule  which  primarily  im- 
putes liability  to  the  master),  nor  is  it  antagonistic  to  the  posi- 
tion here  assumed.  The  servant  is  empowered  by  the  master 
to  discharge  certain  duties,  and  it  is  incumbent  upon  him  to 
exercise  the  same  care  and  attention  which  the  law  requires  of 
the  master;  and,  if  that  care  and  attention  be  about  the  man- 
agement and  custody  of  dangerous  appliances,  the  master  can- 
not shift  the  responsibility  connected  with  the  custody  of  such 
instruments  to  the  servant  to  whom  they  have  been  intrusted, 
and  escape  liability  therefor.  This  rule  arises  from  the  absolute 
duty  which  is  owing  to  the  public  by  those  who  employ  in  their 
business  dangerous  agencies  or  appliances,  engines,  or  instru- 
ments— liable,  if  negligently  managed,  to  result  in  great  damage 
to  others.  The  true  rule,  and  the  one  supported  by  reason  and 
authority,  is  thus  stated  in  P.,  C.  &  St.  L.  R.  Co.  v.  Shields,  47 
Ohio  St.  387,  24  N.  E;  658,  8  L.  R.  A.  464,  21  Am.  St.  Rep. 
840:  "If  the  master  intrusts  the  custody  of  dangerous  agencies 
to  his  servants,  the  proper  custody  as  well  as  the  use  of  them 
becomes  a  part  of  the  servant's  employment  by  the  master,  and 
his  negligence  in  any  regard  is  imputed  to  the  master  in  an  ac- 
tion by  one  injured  thereby.  And  where  the  injury  results 
from  the  negligence  of  the  servant  in  the  custody  of  the  instru- 
ment, it  is  immaterial,  so  far  as  the  liability  of  the  master  is 
concerned,  as  to  what  use  may  have  been  made  of  it  by  the 
servant."  In  such  cases  the  duty  of  the  servant  is  to  carefully 
guard  and  control  such  instrument,  and  a  failure  in  this  respect 
is  not  a  departure  from  the  master's  service,  but  a  negligent  dis- 
charge of  that  service.  This  distinction  is  plainly  marked.  As 
said  in  the  Shields  Case,  supra:  "A  servant  may  depart  from 
his  employment  without  making  his  master  liable  for  his  negli- 
gence when  outside  the  employment  of  the  master,  and  he  so 
departs  whenever  he  goes  beyond  the  scope  of  his  employment 
and  engages  in  aflFairs  of  his  own.  But  he  cannot  depart  from 
the  duty  intrusted  to  him,  when  that  duty  regards  the  rights  of 
others  in  respect  to  the  employment  of  dangerous  instruments 
by  the  master  in  the  prosecution  of  his  business,  without  making 
the  master  liable  for  the  consequences,  for  the  first  step  in  that 
direction  is  a  breach  of  the  duty  intrusted  to  him  by  the  master, 
and  his  negligence  in  this  regard  becomes  at  once  the  negli- 
gence of  the  master."  This  rule  applies  in  all  cases  where 
agencies  liable  to  be  the  means  of  inflicting  serious  injur\'  upon 
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others  are  placed  in  the  custody  of  servants.  The  rule  is  de- 
signed for  the  protection  of  the  public.  As  the  master,  if  per- 
sonally in  control  of  the  agency  or  appliance  would  be  liable  for 
all  injuries  inflicted  by  its  mismanagement  or  misuse,  so  he  is. 
not  permitted  to  delegate  the  performance  of  the  absolute  duty 
of  care  which  is  imposed  on  him  in  its  custody  and  control  so« 
as  to  shift  the  responsibility  for  a  failure  to  discharge  it.  Bir- 
mingham W.  W.  Co.  V,  Hubbard,  85  Ala.  179,  4  South.  607,  7 
Am.  St.  Rep.  35 ;  Tex.  &  Pac.  R.  Co.  v.  Scoville,  62  Fed.  730, 
10  C.  C.  C.  479,  27  L.  R.  A.  179;  27  L.  R.  A.  200,  note;  1 
Thompson  Com.  on  Neg.  §§  523-533;  Euting  v,  Chi.  &  N.  W. 
Ry.  Co.,  92  N.  W.  358,  60  L.  R.  A.  158,  96  Am.  St.  Rep.  936; 
Regan  v.  Reed,  96  111.  App.  462 ;  Alsever  v.  Minn.  &  St.  L.  Ry. 
Co.,  115  Iowa,  338,  88  N.  W.  841,  56  L.  R.  A.  748.  The  case 
last  cited  was  one  where  the  servant  into  whose  hands  the 
master  had  committed  the  custody  of  an  appliance  to  be  used  in 
its  service  allowed  the  steam  or  spray  to  escape  so  that  a  child 
standing  by  became  frightened,  fell,  and  was  injured.  The 
plaintiflF  sought  to  prove  that  the  steam  or  spray  was  blown  off 
with  the  deliberate  design  of  frightening  the  children.  The  rail- 
way company  defended  on  the  ground  that  the  escape  of  steam 
was  incident  to  the  operation  of  the  engine,  and  w^5  so  used  on 
the  occasion  in  question.  But  the  master  was  held  liable;  the 
court,  after  a  full  discussion  of  the  question,  in  which  numerous 
authorities  are  cited  and  analyzed,  stating  its  conclusion  as  fol- 
lows: "The  company  had  placed  in  his  charge  an  instru- 
mentality requiring  care  in  its  operation  and  management.  He 
was  doing  precisely  what  the  company  contemplated  he  should  do 
when  it  employed  him ;  i.  e.,  operating  the  blow-off  cock.  When 
this  was  to  be  done,  and  how,  as  said,  was  left  to  his  discretion, 
the  use  of  which  was  also  contemplated  in  his  employment ;  and 
the  company  was  as  responsible  for  a  mistake  or  willful  perver- 
sion of  judgment  in  its  operation,  if  within  the  compass  of  what 
he  was  to  do,  when  amounting  to  negligence,  as  for  his  negli- 
gence in  doing  that  which  may  be  conceded  to  have  been  neces- 


sary." 


The  absolute  duty  of  the  master,  which  cannot  be  delegated, 
in  reference  to  the  degree  of  care  demanded  in  the  custody, 
control,  and  operation  of  dangerous  instrumentalities,  applies 
not  to  those  alone  which  are  operated  or  propelled  by  the  power 
of  steam,  electricity,  powder,  dynamite,  or  kindred  forces,  but 
to  all  instrumentalities  employed  by  the  master,  which,  by  reason 
of  the  method  of  their  operation,  are  capable  of,  and  liable  to  in- 
flict serious  injury  to  others.  The  motive  power  is  not  the  sole 
consideration  in  determining  whether  an  instrumentality  falls 
within  the  general  classification  of  "dangerous  agencies  and  ap- 
pliances." 

An  attempt  has  been  made,  in  a  very  few  illogically  reasoned 
cases,  to  draw  a  distinction  between  instrumentalities  "danger- 
ous in  themselves,"  and  those  "dangerous  by  reason  of  improper 
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use/'  and  confine  the  master's  liability  to  cases  due  to  misman- 
agement of  the  former  class  alone.  An  analysis  will  show  that 
the  distinction  is  more  imaginary  than  real,  and  too  refined  to 
be  of  any  practical  benefit  as  a  method  of  determining  legal  re- 
sponsibility. The  argument  has  a  degree  of  plausibility  when 
limited  to  agencies  inherently  dangerous  even  when  most  care- 
fully handled,  such  as  dynamite  and  similar  substances,  as  dis- 
tinguished from  those  of  like  character,  such  as  gasoline, 
naphtha,  and  the  like,  only  dangerous  when  proper  precautions 
are  not  observed;  but  the  sophistry  of  the  argument  becomes 
apparent  and  refutes  itself  when  we  come  to  the  consideration 
of  dangerous  engines,  machinery,  or  appliances.  No  appliance 
is  "dangerous  of  itself,"  but  practically  every  appliance  may 
become  "dangerous  by  improper  use."  Neither  a  locomotive, 
pile  driver,  electric  or  cable  car,  automobile,  threshing  machine, 
or  team  and  wagon,  is  "dangerous  of  itself,"  yet  with  practical 
unanimity  the  courts  hold  the  master  liable  for  damages  caused 
thereby,  even  though  the  servant  who  has  the  sole  custody  and 
control  thereof  is  at  the  time  acting  willfully,  wantonly,  and  in 
disobedience  to  his  master's  orders.  And  so,  on  the  other  hand, 
an  ax,  a  crowbar,  a  scythe,  and  similar  implements  in  daily  use, 
are  equally  as  deadly  when  improperly  used,  but  no  court  would 
hold  a  master  liable  for  the  tortious  act  of  his  servant  on  the 
ground  alone  that  he  had  intrusted  the  custody  of  such  appli- 
ance to  the  servant.  No  appliance  when  at  rest  is  "dangerous  in 
itself."  It  is  by  operation  alone  that  it  becomes  capable  of 
causing  injury.  So,  in  our  opinion,  a  better  test,  though  prob- 
ably not  itself  without  exceptions,  of  the  master's  liability,  would 
be  whether  the  agency  or  appliance,  the  custody  and  control  of 
which  he  committed  to  his  servant's  judgment  and  discretion, 
was  "dangerous  in  itself,"  or  liable  to  inflict  serious  injur\'  to 
others,  when  operated  in  the  customary  method  of  use,  and 
while  being  devoted  to  the  purposes  for  which  it  was  designed. 
If  so,  the  public  safety  demands  that  he  shall  be  answerable  for 
the  exercise  of  his  servant's  judgment.  We  are  not  without 
eminent  authority  for  this  position :  "Whenever  a  master  sends 
his  servant  out  beyond  his  own  eye  and  immediate  control,  in 
the  custody  of  any  species  of  property  of  the  master  which, 
unless  properly  cared  for,  guarded,  and  used,  is  liable  to  work 
injury  to  third  persons,  it  is  necessarily  a  part  of  the  dut}^  which 
the  master  commits  to  the  servant  so  to  care  for,  guard,  and 
use  such  property  as  that  it  shall  not  work  such  injury."  1 
Thompson,  Com.  on  Neg.  §  589;  V.  &  J.  R.  Gd.  v.  Patton,  31 
Miss.  156,  66  Am.  Dec.  552;  N.  &  C.  R.  Co.  v.  Stames,  9  Heisk, 
52,  24  Am.  Rep.  296;  Phil.  R.  Ry.  Co.  v.  Derby,  14  How.  (U. 
S.)  468,  14  L.  Ed.  502;  Erie  Ry.  Co.  v.  Salisbury  (N.  J.  Err.  & 
App.)  50  Atl.  117,  55  L.  R.  A.  578.  And  the  soundness  of  this 
proposition  is  plainly  recognized  by  this  court  in  Canton  Co.  v. 
Pool,  supra.  Though  its  application  to  the  facts  of  that  case  was 
correctly  denied ;  it  being  there  said  that  the  case  there  presented 
was  "not  like  cases  when  the  question  is  as  to  the  custody  of 
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dangerous  implements,  as  steam  engines,  dynamite,  torpedoes, 
etc.;  thus  expressly  recognizing  that  the  same  rule  controls 
whether  the  injury  be  caused  by  an  agency  'inherently  danger- 
ous,' or  by  an  'implement'  which  only  becomes  dangerous  by 
reason  of  misuse."  In  Erie  Ry.  Co.  v,  Salisbury,  supra,  the 
master  was  held  responsible  for  the  acts  of  the  servant  for 
injuries  inflicted  by  a  "push  car"  which  had  been  placed  in  the 
custody  of  the  servant,  although  at  the  time  of  the  injury  the 
car  was  not  being  used  in  the  service  of  the  railroad,  but  in  the 
business  of  a  third  person  to  whom  the  servant  had  loaned  the 
car.  The  court  says:  "When  the  company  placed  the  push 
car  in  the  hands  of  the  foreman,  it  was  the  duty  of  the  foreman 
to  use  it  with  reasonable  care  to  prevent  injury  to  any  one  law- 
fully on  the  tracks,  and  to  keep  it  under  his  own  supervision 
until  it  was  returned  to  the  company.  For  the  performance  of 
that  duty  by  the  foreman  the  company  was  bound,  and  the 
failure  of  the  foreman  to  perform  it  was  the  failure  of  the  com- 
pany. The  company  cannot  claim  immunity  on  the  ground  that 
its  servant  violated  the  instructions  given  to  him,  any  more 
than  it  could  set  up  in  defense  that  an  engineer  had  violated  the 
express  instructions  given  to  him  to  ring  the  bell  at  a  public 
crossing."  And  the  decision  in  the  case  is  grounded  upon  the 
true  basic  principle:  "The  obligation  to  see  that  the  duty  is 
performed  is  cast  upon  the  owner  of  the  road.  The  safety  of 
the  public  demands  that  the  company  shall  be  strictly  held  to 
its  performance." 

It  is,  of  course,  impracticable,  if  not  impossible,  to  state  any 
general  definition  by  which  it  may  be  decided  with  any  degree 
of  certainty  what  appliances  or  agencies  do,  and  what  do  not, 
fall  within  the  term  "dangerous,"  as  employed  by  courts  and 
text-writers.  The  limit  of  human  inventive  genius  has  not  yet 
been  reached,  and  appliances  are  as  variant  as  the  uses  to  which 
they  are  devoted.  And  again,  something  must  depend  on  the 
circumstances  attendant  upon  the  use  of  the  particular  instru- 
mentality in  question.  But  we  see  no  reason,  justice,  or  legal 
principle  in  the  distinction  which  would  allow  compensation  for 
an  injury  inflicted  by  the  misuse  of  a  locomotive,  electric  car,  or 
horse  and  wagon,  and  yet  deny  recovery,  though  the  injury  is 
to  the  same  extent,  and  inflicted  under  similar  circumstances, 
when  caused  by  the  mismanagement  of  a  hand  car  or  railroad 
tricycle.  While  the  propelling  power  differs  in  each  instance 
cited,  all  are  subject  to  human  control,  and  all  are  alike  liable  to 
cause  serious  injuries  to  others,  and  this  is  the  real  reason  on 
which  the  liability  of  the  owner  is  founded. 

The  views  we  have  herein  announced,  and  the  principle  on 
which  the  liability  of  the  master  is  based,  are  clearly  recognized 
by  the  Supreme  Court  of  the  United  States  in  Railroad  Co.  v. 
Derby,  supra.  In  summing  up  the  whole  matter,  the  court  says : 
"The  intrusting  such  a  powerful  and  dangerous  engine  as  a 
locomotive  to  one  who  will  not  submit  to  control  is  itself  an  act 
of  negligence — ^the  'causa  causans'  of  the  mischief — while  the 
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proximate  cause,  or  the  ipsa  negligentia  which  produces  it,  may 
truly  be  said  in  most  cases  to  be  disobedience  of  orders  by  the 
servant  so  intrusted.  If  such  disobedience  could  be  set  up  by  a 
railroad  company  as  a  defense,  when  charged  with  negligence, 
the  remedy  of  the  injured  party  in  most  cases  would  be  illusive, 
discipline  would  be  relaxed,  and  the  danger  to  the  life  and  limb 
of  the  traveler  greatly  enhanced.  Any  relaxation  of  the  stringent 
policy  and  principles  of  the  law  affecting  such  cases  would  be 
highly  detrimental  to  the  public  safety.  And  these  expressions 
apply  with  more  striking  force  to  the  condition  of  affairs  which 
would  exist  if  railroad  companies  who  intrust  dangerous  appli- 
ances to  untrustworthy  servants  were  permitted  to  say  that  at 
the  time  of  any  alleged  injury  such  servant  was  not  acting" 
within  the  scope  of  his  employment.  If  this  be  the  law,  the  re- 
covery of  all  persons  injured  by  the  misuse  of  such  appliances  is 
largely  dependent  upon  the  veracity  of  the  employee  by  whose 
negligence  the  injury  is  caused. 

In  the  case  at  bar  it  is  contended  by  the  appellee  that  inasmuch 
as  the  tricycle,  by  the  running  of  which  the  injury  was  in- 
flicted, was  before  the  trial  court,  and  by  the  trial  judge  examined 
and  pronounced  not  to  be  a  dangerous  appliance,  we  should  on 
this  account  accept  this  finding  of  fact  by  the  trial  judge  as 
conclusive,  and  not  disturb  the  judgment.  The  decision  of  facts 
is  not  within  the  province  of  the  judge.  Whether  or  not  the 
railroad  tricycle,  as  propelled,  and  moving  at  the  rate  of  speed 
testified  to,  when  it  struck  appellant,  was  a  dangerous  instru- 
mentality, liable  to  cause  serious  injury,  should  have  been  sub- 
mitted to  the  jury  for  decision  in  the  light  of  the  testimony  and 
their  personal  examination  of  the  tricycle  in  question. 

It  is  not  necessary,  as  the  record  is  here  presented,  for  us  to 
discuss  or  decide  the  exact  legal  status  of  appellant  at  the  time, 
or  the  exact  duty  which  appellee  owed  to  appellant  under  the 
circumstances  attending  the  injury,  for  the  reason  that  a  peremp- 
tory instruction  was  granted  appellee,  and  appellant  is  entitled 
to  have  the  testimony  in  his  behalf  accepted  and  considered  as 
true.  So  treating  it,  the  record  shows  that  appellant  was  injured 
by  the  gross  negligence  of  the  employee  of  appellee,  who,  know- 
ing appellant's  perilous  situation,  wantonly  caused  the  injuries 
complained  of.  If  this  be  true,  contributory  negligence  would 
constitute  no  defense,  and  appellant,  even  though  a  trespasser, 
would  nevertheless  be  entitled  to  recover. 

Reversed  and  remanded. 
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Criss  v.  Seattle  Electric  Co, 

(Supreme  Court  of  Washington,  April  15,  1905.) 

[80  Pac.  Rep.  525.] 

Street  Railroads — Injuries  to  Pedestrians — Crossing  Track — Con- 
tributory Negligence.* — Plaintiff  attempted  to  drive  a  team  dragging 
their  doubletrees  obliquely  across  defendant's  street  car  track  at  night, 
and  saw  and  heard  the  car  by  which  he  was  struck  when  a  block 
away,  and  knew  that  it  was  coming  down  a  steep  grade.  The  car  was 
lighted,  and  visible  to  him  all  the  time,  but  he  paid  no  further  atten- 
tion to  it  until  just  before  he  was  struck,  when  it  was  too  late  for 
him  to  escape.  The  motorman  had  no  opportunity  to  see  plaintiff 
until  he  came  within  the  rays  of  the  headlight,  when  he  was  unable 
to  prevent  the  accident.  Held,  that  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law. 

Appeal  from  Superior  Court,  King  County;  R.  B.  Albertson, 
Judge. 

Action  by  James  C.  Criss  against  the  Seattle  Electric  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Struve,  Hughes  &  McMicken,  for  appellant, 

Morris  &  Southard  and  Benson  &  Hall,  for  respondent. 

Mount,  C.  *J.  This  action  was  brought  by  the  respondent  to 
recover  damages  from  appellant  for  personal  injuries  caused  by 
one  of  appellant's  street  cars  striking  respondent  and  breaking 
his  leg.  The  negligence  complained  of  is  stated  in  the  complaint 
as  follows:  "That  on  the  18th  day  of  December,  1902,  at  or 
near  the  intersection  of  Ninth  avenue  and  Pike  street,  in  the 
city  of  Seattle,  while  plaintiff  was  crossing  the  tracks  of  defend- 
ant on  said  Pike  street,  defendant  carelessly  and  negligently 
and  at  a  dangerously  high  rate  of  speed,  to  wit,  thirty  miles  an 
liour,  at  the  bottom  of  a  steep  grade,  ran  one  of  its  cars  upon 
and  against  the  said  plaintiff,  which  said  car  had  just  descended 
said  grade,  struck  the  plaintiff,  threw  him  to  the  ground,  and 
fractured  his  left  leg  about  four  inches  above  the  ankle,  the  same 
being  a  compound  fracture,  and  that  the  said  leg  so  broken  by 
defendant  as  aforesaid  is  now  one  inch  shorter  than  plaintiff's 
other  leg,  and  plaintiff  is  a  cripple  for  life."  The  answer  of 
appellant  denied  all  the  allegations  of  negligence,  and  pleaded 
affirmatively  that  the  injury  was  caused  by  the  plaintiff's  own 
negligence.  This  affirmative  matter  was  denied  in  the  reply. 
The  cause  was  tried  to  the  court  without  a  jury,  findings  were 
made  in  favor  of  the  plaintiff,  and  a  judgment  for  $3,(XX)  was 
entered  thereon.    Defendant  appeals. 

*As  to  whether  there  can  be  a  recovery  for  injuries  sustained  in 
an  attempt  to  cross  railroad  tracks  in  front  of  an  approaching  train 
'vhich  is  seen  by  the  highway  traveler  to  be  approaching  when  he 
makes  the  attempt,  see  foot-note  appended  to  Roenfeldt  v.  St.  Louis 
&  S.  Ry.  Co.  (Mo.),  13  R.  R.  R.  470,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
470,  where  the  preceding  authorities  in  this  series  are  collected. 
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The  facts  are  substantially  these :  Pike  street,  in  the  city  of 
Seattle,  extends  east  and  west.  It  is  a  business  street.  Appel- 
lant, at  the  time  of  the  accident,  maintained  a  doubletrack  elec- 
tric railway  along  this  street.  Ninth  avenue  intersects  Pike 
street  at  right  angles.  Terry  avenue,  which  is  one  block  east 
of  Ninth  avenue,  also  intersects  Pike  street  at  right  angles. 
The  distance  between  Ninth  avenue  and  Terry  avenue  on  Pike 
street  is  about  350  feet.  From  Ninth  avenue  east  on  Pike  street 
to  Terry  avenue  is  an  upgrade  of  about  10  per  cent.  At  the 
crossing  of  the  two  avenues  named,  Pike  street  is  nearly  level. 
During  the  day  of  December  18,  1902,  respondent,  with  his  team 
of  horses  and  wagon,  had  been  hauling  gravel  up  this  grade  on 
Pike  street.  In  the  evening  at  about  6:30  o'clock,  when  it  was 
dark,  respondent  was  coming  down  the  grade  west  on  Pike 
street  between  Terry  and  Ninth  avenues.  He  was  walking  on 
the  south  side  of  the  railway  tracks,  driving  his  horses  in  front 
of  him.  The  horses  were  dragging  the  doubletrees,  one  tug  of 
each  horse  being  hitched  to  his  singletree.  When  respondent 
arrived  at  the  foot  of  the  hill  at  or  near  the  intersection  of  Ninth 
avenue  with  Pike  street,  he  undertook  to  cross  diagonally  over 
the  street  railway  tracks  to  the  north  side  of  Pike  street,  where 
his  wagon  stood,  a  little  to  the  west  of  Ninth  avenue.  While 
in  the  act  of  crossing  the  north  track,  a  car  coming  down  the 
grade  west  on  that  track  struck  him,  breaking  his  leg.  When 
the  car  was  a  block  away,  at  Terry  avenue,  the  respondent  saw- 
it  and  heard  the  bell.  There  is  some  difference  of  opinion  as  ta 
the  rate  of  speed  the  car  came  down  the  grade.  The  motorman 
and  conductor  placed  the  speed  at  from  six  to  eight  miles  per 
hour,  the  car  being  under  perfect  control.  Two  or  three  wit- 
nesses placed  the  speed  at  about  twenty  miles  per  hour.  These 
witnesses,  however,  merely  estimated  this  rate,  conceding  that 
they  were  not  competent  to  estimate  it  accurately.  Other  wit- 
nesses testified  that  the  car  was  going  about  the  usual  rate  at  that 
point.  The  motorman  and  a  witness  who  was  standing  beside 
him  on  the  front  of  the  car  testified  that  they  did  not  see  the 
respondent  until  he  came  upon  the  track  about  30  or  40  feet 
ahead  of  the  car.  The  motorman  shouted  to  respondent,  and 
applied  his  emergency  brake,  but  the  fender  of  the  car  struck 
the  respondent,  and  the  car  thereafter  ran  its  length  before  it 
came  to  a  stop.  The  respondent  himself  described  the  accident 
as  follows:  "A.  I  had  to  cross  over  Pike  street — ^to  cross  the 
car  tracks — ^in  order  to  get  to  the  wagon.  I  looked  around  nat- 
urally, as  a  man  would,  to  see  if  there  was  a  car  in  the  neigh- 
borhood, and  I  saw  a  car  up  at  the  next  cross  street,  which  was 
Terry  avenue,  or  Minor,  I  forget  which.  The  Court:  Where 
were  you  when  you  looked  around?  A.  About  the  west  inter- 
section of  Ninth  avenue  with  Pike  street.  T  saw  the  car  up 
there,  and  it  is  something  like  350  feet,  I  think.  I  made  the 
measurement — another  gentleman  and  I  to.srether.  We  made  a 
note  of  it,  but  I  think  it  was  375  feet — ^350  or  375.  There  is 
where  the  car  was  anyway — it  was  at  the  next  street,  which  was 
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a  block  away.  Well,  I  never  once  thought  but  what  I  had  plenty 
of  time  to  get  across  the  street — naturally  would  think  so— and 
I  starts  to  drive  across,  and  was  paying  attention  to  my  team, 
and  was  driving  across  to  hitch  on  my  wagon,  and  just  when  I 
was  about  to  get  off  the  track  something  attracted  my  attention 
— I  don't  know  what  it  was — and  I  glanced  around,  and  the  car 
was  right  onto  me.  It  just  seemed  as  though  it  dropped  down 
that  hill.  It  surprised  me  very  much  to  think  that  the  car  was 
so  close  to  me,  and  I  made  an  extra  effort  to  get  out  of  the  way, 
but  it  was  too  late.  I  was  knocked  down,  and  my  leg  broken. 
Q.  State  whether  or  not  you  stopped  at  all  as  you  were  cross- 
ing the  street  with  your  team.  A.  I  did  not.  Q.  At  what  speed 
were  you  and  the  team  going?  A.  Well,  I  suppose  we  were  go- 
ing something  like  two  and  a  half  miles  an  hour — ^about  two 
and  a  half  or  about  three  miles  an  hour.  This  team  was  what 
you  would  call  a  fast  team  for  heavy  work.  You  had  to  hold 
them  in  considerable  to  keep  them  down  as  they  ought  to  go. 
Q.  In  crossing  the  street  did  they  walk  right  along?  A.  Yes, 
they  wefe  pulling  on  the  lines  all  the  time."  There  is  no  evidence 
that  there  was  anything  to  prevent  the  respondent  from  seeing 
the  car  from  the  time  he  saw  it  and  heard  it  a  block  away  until 
it  struck  him,  except  the  fact  that  he  was  walking  with  his  back 
or  right  side  to  the  car  as  it  came  toward  him.  After  carefully 
examining  all  the  evidence,  we  are  convinced  that  there  is  no 
sufficient  showing  that  appellant's  car  was  being  run  at  an  ex- 
cessive rate  of  speed  at  and  prior  to  the  time  of  the  injury. 
But,  conceding  that  there  was  sufficient  evidence  of  that  fact, 
we  are  satisfied  that  respondent's  negligence  contributed  to  the 
injury.  He  saw  the  car  and  heard  its  bells  when  a  block  away. 
He  knew  it  was  coming  down  a  steep  grade,  obliquely  to  the 
direction  he  was  going.  He  was  necessarily  impeded  by  the 
team  of  horses  dragging  their  doubletrees.  The  car  was  lighted, 
and  was  visible  to  him  all  the  time.  Yet  he  paid  no  attention  to 
its  approach,  and  did  not  look  for  it  from  the  time  he  saw  it  a 
block  away  until  it  was  upon  him,  thereby  heedlessly  placing 
himself  and  his  team  immediately  in  front  of  the  car.  He  had 
ever\'  opportunity  to  see  the  car  in  the  dark.  The  motorman 
•had  no  opportunity  to  see  the  respondent  until  he  came  within 
the  rays  of  the  headlight.  Under  these  circumstances  we  think 
there  is  no  escape  from  the  conclusion  that  the  respondent's  own 
negfligence  contributed  to  the  injury. 

Under  the  rule  announced  bv  this  court  in  Helber  v,  Spokane 
Street  Ry.  Co.,  22  Wash.  319/61  Pac.  40,  and  Woolf  v.  Wash. 
Ry.  &  Nav.  Co.  (Wash.)  79  Pac.  997,  the  judgment  is  reversed, 
and  the  cause  dismissed. 

FuLLERTON,  DuNBAR,  and  Hadley,  JJ.,  concur. 
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McCarthy  v,  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  March  3,  1905.) 

[73  N.  E.   Rep.  559.] 

Street  Railroads — Injuries  to  Driver — Contributory  Negligence- 
Question  for  Jury.* — In  an  action  for  injuries  to  the  driver  of  a  fur- 
niture wagon  in  a  collision  with  a  street  car,  evidence  on  the  issue  of 
plaintiff's  freedom  from  contributory  negligence  held  to  require  sub- 
mission of  the  question  to  the  jury. 

Report  from  Superior  Court,  Suffolk  County;  Jabez  Fox, 
Judge. 

Action  by  one  McCarthy  against  the  Boston  Elevated  Rail- 
way Company  for  injuries.  A  verdict  for  $7,000  was  rendered 
in  favor  of  plaintiff,  and  the  case  was  reported  to  the  Supreme 
Court.    Judgment  on  verdict. 

Alfd.  S.  Hayes  and  Alvah  S,  Sleeper,  for  plaintiff. 
Geo,  H.  Mellen,  for  defendant. 

Knowlton^  C.  J.  The  plaintiff  was  driving,  upon  Boylston 
street,  in  Brookline,  towards  Boston,  on  the  night  of  July  3, 
1901,  a  heavy,  open,  empty  furniture  wagon,  drawn  by  two 
horses;  and  as  he  approached  Wrights'  Hill,  on  the  right-hand 
side  of  the  two  tracks  of  the  electric  railway,  he  saw  lights  and 
a  barrier  across  that  part  of  the  street  in  front  of  him,  which 
made  it  necessary  to  cross  over  to  the  left-hand  side.  The 
left-hand  side  of  the  street,  and  the  portion  on  which  the  tracks 
were,  had  been  cut  down  and  graded  at  that  point,  but  the  work 
had  not  been  done  on  the  right-hand  side.  Just  in  front  of  him 
there  was  a  curve  in  the  street,  and  a  slightly  ascending  grade 
as  he  went  toward  Boston,  and  the  hill,  which  had  not  then  been 
cut  away,  was  very  near  the  tracks  on  the  right-hand  side,  so 
that  it  was  impossible  to  see  the  tracks  for  any  considerable  dis- 
tance before  him.  He  looked  as  he  was  about  to  pass  over  to  the 
left,  and  neither  saw  nor  heard  any  car.  His  horses  were  going 
at  a  walk,  and  a  short  distance  in  front  of  him  was  another 
wagon,  similar  to  his,  drawn  by  two  horses,  and  occupied  by 
two  persons,  who  were  working  for  the  same  employer  as  the 
plaintiff.  These  two  witnesses  testified  that  when  they  were 
crossing  the  track  they  looked  and  listened,  and  obtained  no  in- 
timation that  a  car  was  approaching,  and  that  then,  as  they  were 
passing  along,  the  car  came  very  rapidly  over  the  hill,  passed 
them,  and  almost  immediately  came  into  collision  with  the  plain- 

*As  to  care  required  of  those  driving  other  vehicles  on  streets  upon 
which  street  cars  are  operated,  see  foot-note  appended  to  Sullivan  v, 
Boston  Elevated  Ry.  Co.  (Mass.),  11  R.  R.  R.  512,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  512;  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R.  R.  R,  442, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  442;  McGauley  v.  St.  Louis  Transit  Co. 
(Mo.),  11  R.  R.  R.  247,  34  Am.  &  Eng.  R.  Cas..  N.  S.,  247;  Hogan  v. 
Wmnebajro  Traction  Co.  (Wis.),  11  R.  R.  R.  232,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  232. 
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tiflF.  Both  they  and  the  plaintiff  testified  that  they  heard  no  bell 
or  other  sound  indicating  the  approach  of  the  car.  The  plaintiff 
was  passing  diagonally  over  the  tracks,  towards  the  left,  at  an 
angle  of  45  degrees.  The  car  which  collided  with  him  was 
coming  from  before  him,  upon  the  track  on  his  left,  so  that  he 
was  obliged  to  cross  over  both  tracks  to  be  out  of  its  course. 
The  plaintiff  testified  that  it  was  a  quiet  summer  night,  that  he 
was  wide  awake,  that  his  hearing  was  good,  that  he  could  stop 
his  horses  very  quickly,  but  that  when  he  first  saw  the  car  he 
"struck  the  horses  so  as  to  clear  it,  because  it  was  too  late  to 
back  up,  and  he  had  to  go  ahead."  The  length  of  his  team,  from 
the  end  of  the  pole  in  front  to  the  end  of  the  wagon  behind,  was 
between  22  and  23  feet.  The  only  question  in  the  case  is  whether 
there  was  any  evidence  that  the  plaintiff  was  in  the  exercise  of 
due  care. 

We  are  of  opinion  that  the  evidence  presented  a  question  of 
fact  for  the  jury.  With  such  a  team,  it  would  take  consider- 
able time  to  pass  from  the  point  of  entrance  upon  the  right-hand 
track  to  a  point  beyond  the  line  of  the  left-hand  track.  In  pass- 
ing in  the  ordinary  way,  the  plaintiff  would  all  the  time  be  going 
nearer  the  approaching  car.  Upon  the  evidence,  we  can  well 
believe  that  only  a  very  short  time  would  elapse  after  the  car 
came  in  sight  around  the  curve  beyond  the  hill  before  it  would 
be  upon  him.  It  was  in  the  evening,  there  were  no  lights  along 
the  road,  and  there  were  woods  at  the  right-hand  side  of  the  hill. 
Although  he  said  in  one  part  of  his  testimony  that  he  heard  a 
noise,  looked  quick,  and  that  the  car  was  within  six  feet  of  him, 
the  jury  might  well  believe  that  it  was  impossible  for  him  to  es- 
timate this  distance  with  accuracy,  and  that  his  answer  was  only 
another  way  of  saying  that  the  car  was  close  upon  him.  If  the 
car  was  running  very  rapidly,  as  electric  cars  sometimes  run 
upon  suburban  roads,  it  would  be  hardly  more  than  an  instant 
from  the  time  it  came  within  his  line  of  vision  before  it  would 
strike  him.  It  cannot  be  said,  as  a  matter  of  law,  that  the  plain- 
tiff was  not  in  the  exercise  of  due  care.  Silva  v,  Boston  Elevated 
Railwav  Co.,  183  Mass.  249,  66  N.  E.  808 ;  DriscoU  v.  West  End 
Street  Railway  Company,  159  Mass.  142-146,  34  N.  E.  171. 

Judgment  on  the  verdict. 


Ridley  v.  Mobile  &  O.  R.  Co. 

(Supreme   Court  of  Tennessee,  April   15,  1905.) 

[86  S.  W.  Rep.  606.] 

Assignments  of  Error. — An  assignment  of  error  that  the  court  im- 
properly overruled  a  demurrer  to  the  declaration  cannot  be  sustained 
when  no  ruling  of  the  court  on  the  matter  is  to  be  found  in  the 
record. 

Contributory  Negligence — Attempt  to  Save  Life.* — One  is  justified 

♦See  foot-note  appended  to  Whitworth  v.  Shreveport  Belt  Ry.  Co. 
(La.),  12  R.  R.  R,  318,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  318. 


858      Voi,  17  R  R  R— Vol  40  Am  &  Eng  R  Cas,  N  S 

Ridley  v.  Mobile  ft  O.  R.  Co 

in  attempting  to  save  human  life  when  it  is  imperiled  by  great  danger, 
and  in  a  sudden  emergency,  and  in  such  case  he  need  not  hesitate 
until  it  is  too  late  to  make  the  rescue,  but  it  is  sufficient  if  he  acts 
with  such  care  as  a  reasonably  prudent  person  would  use  in  such  an 
emergency  and  under  similar  circumstances. 

Injury  to  Employee — Contributory  Negligence — ^Attempt  to  Save 
Life. — A  railroad  employee,  on  observing  a  boy  standing  on  the  track, 
with  his  back  to  a  rapidly  approaching  train,  which  had  failed  to  give 
the  statutory  signals,  rushed  on  the  track,  and  either  pushed  or  warned 
the  boy  so  that  his  life  was  saved,  but  slipped  or  stumbled  himself, 
and,  in  consequence  of  his  stumble,  was  struck  by  the  train  and  killed. 
Held,  that  a  Ending  that  the  employee  acted  with  due  care  under  the 
circumstances  was  justified. 

Appeal  from  Circuit  Court,  Obion  County;  R.  E.  Maiden, 
Judge. 

Action  by  Mary  Ridley  against  the  Mobile  &  Ohio  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Szi'iggart  &  Spradlin,  for  appellant. 

Moore  &  Cochran  and  Lannon  &  StanHeld,  for  appellee. 

Wilkes,  J.  This  is  an  action  for  damages  resulting  in  the 
death  of  Bill  Ridley,  colored.  It  was  brought  by  his  widow. 
There  was  a  trial  before  a  jury,  which  resulted  in  a  verdict  and 
judgment  for  $1,000,  and  the  railroad  company  has  appealed, 
and  has  assigned  quite  a  number  of  errors. 

There  was  a  demurrer  filed  to  the  declaration,  stating  as  a 
ground  that  it  failed  to  aver  that  the  deceased  at  the  time  of  the 
injury  was  exercising  due  caution  and  care,  or  to  make  any  state- 
ment of  facts  rendering  it  unnecessary  to  make  such  averment. 

In  the  brief  of  counsel  for  tlie  railroad,  it  is  said  that  this 
demurrer  was  overruled,  and  that  the  defendant  excepted  to 
the  action  of  the  court,  and  we  are  referred  to  page  4  of  the 
record  to  verify  this  statement. 

We  do  not  find  such  recital  on  page  4  of  the  transcript,  nor 
elsewhere;  and,  on  examination  of  the  record,  we  do  not  find 
that  the  demurrer  was  ever  called  up  or  acted  upon.  We  as- 
sume, therefore,  that  counsel  made  this  statement  in  his  brief 
inadvertently,  or  that  the  record,  as  it  comes  to  us,  is  defective 
and  incomplete. 

The  first  assignment  of  error,  being  that  the  court  improperly 
overruled  the  demurrer,  is  therefore  bad. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that  the  de- 
ceased, with  another  laborer,  was  working  upon  the  track  of  the 
railroad  company  in  the  yards  at  Union  City.  Three  or  four 
boys,  about  eight  years  old,  on  their  w^ay  to  school,  stopped  to 
watch  these  laborers  at  their  work.  One  of  the  boys,  named 
Harry  Cloys,  was  standing  upon  the  track  when  a  freight  train 
came  from  the  north,  running  quite  rapidly — some  18  to  25 
miles  an  hour.  When  it  approached  the  place  where  these  men 
were  at  work,  they  stepped  off  from  the  track,  one  upon  one 
side,  and  the  other  upon  the  other.    The  little  boy,  Harry  Cloys, 
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was  standing  upon  the  track,  with  his  back  towards  the  approach- 
ing train,  watching  the  men,  and  unaware  of  the  approach  of  the 
train. 

There  is  some  question  as  to  whether  the  whistle  was  blown 
a  mile  from  the  corporate  limits,  as  the  statute  requires,  but  the 
weight  of  the  proof  is  that  the  bell  was  not  thereafter  rung  or 
the  whistle  blown  before  the  happening  of  the  accident. 

The  deceased  had  quit  work,  and  had  stepped  aside  for  the 
train  to  pass,  and  was  himself  in  a  place  of  safety;  but  he  saw 
the  peril  of  the  boy,  and,  acting  upon  the  impulse  of  the  moment, 
rushed  upon  the  track  to  rescue  him  and  to  save  his  life.  He 
either  pushed  him  off  the  track,  or  so  attracked  his  attention  and 
alarmed  him  that  the  boy  ran  off  the  track;  but  the  deceased, 
in  rushing  upon  the  track,  slipped  and  partially  fell,  and  was 
struck  by  the  engine,  and  killed. 

It  is  said  in  the  fifteenth  assignment  of  errors  that  while  the 
railroad  company  might  be  required  to  show  an  observance  of 
the  statutory  precautions,  so  far  as  the  boy  was  concerned,  and 
might  be  liable  for  any  injury  to  him  in  case  of  its  failure  to 
observe  such  precautions,  yet  it  owed  no  such  duty  to  the  de- 
ceased, who  was  an  employee  of  the  road,  and  went  upon  the 
track  in  the  immediate  front  of  the  approaching  train. 

The  court  virtually  charged  this,  in  substance,  and  made  the 
liability  of  the  company  depend  upon  the  action  of  the  deceased 
in  going  upon  the  track  at  the  time,  in  the  manner,  and  for  the 
purpose  that  he  did. 

It  is  assigned  as  error  that  there  is  no  evidence  to  support 
the  verdict,  and  that  the  facts  made  out  by  the  plaintiff,  which 
we  have  very  briefly  stated,  do  not  furnish  any  grounds  for  a 
recovery. 

This  is  based  upon  the  theory  that  the*  deceased,  in  going  upon 
the  track  immediately  in  front  of  the  moving  train,  was  guilty 
of  such  contributory  negligence  as  must  bar  his  recovery,  even 
though  his  object  and  purpose  was  to  save  the  life  of  a  boy  who 
was  in  imminent  danger  of  being  run  over  and  killed. 

The  theory  upon  which  plaintiff  seeks  to  recover  is  that  this 
boy,  eight  years  old,  had  been  put  in  a  position  of  imminent 
peril  and  danger  by  the  negligence  of  the  defendant  road,  and 
that  the  deceased,  in  order  to  save  the  boy's  life,  rushed  upon 
the  track  in  the  manner  and  for  the  purpose  stated. 

There  can  be  no  dispute  that  the  plaintiff's  intestate  did  go 
upon  the  track  immediately  in  front  of  the  moving  train,  and  for 
the  laudable  purpose  of  saving  the  boy's  life,  and  that  the  boy 
was  in  imminent  danger  from  the  careless  and  negligent  opera- 
tion of  the  defendant's  train,  and  that  the  deceased  was  killed 
while  engaged  in  this  effort  to  save  life. 

We  think,  also,  that  the  weight  of  the  evidence  is  that  the 
deceased  slipped  or  stumbled  upon  the  track,  and,  in  conse- 
quence of  this  mishap,  was  caught  by  the  train,  when  he  would 
not  otherwise  have  been  struck. 

So  that  the  crucial  question  in  the  case  is,  was  the  deceased 
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justifiable  in  going  before  a  moving  train  for  such  a  purpose, 
and  was  he  guilty  of  such  reckless  and  negligent  conduct  in  at- 
tempting to  make  the  rescue  as  must  necessarily  or  probably 
result  in  his  own  death  ? 

Upon  this  feature  of  the  case  the  trial  judge  charged  very 
fully;  saying,  among  other  things,  in  substance,  that  the  jury 
must  determine  whether  deceased  was  guilty  of  negligence  in 
going  upon  the  track  as  he  did  in  order  to  save  the  life  of  the  boy ; 
and  did  he,  in  so  doing,  do  anything  or  omit  to  do  anything  that 
a  reasonably  prudent,  cautious  man  would  not  have  done  or 
omitted  to  do  under  the  circumstances? 

Again,  that  if  a  reasonably  prudent  man,  under  the  circum- 
stances, would  have  attempted  the  rescue  of  the  boy,  then  the 
deceased  was  not  guilty  of  such  negligence  in  making  the  at- 
tempt as  would  bar  his  recovery;  but  if  a  reasonably  prudent 
man,  under  the  circumstances,  would  not  have  attempted  to 
rescue,  then  plaintiff  should  not  recover.  However,  under  such 
circumstances,  he  added,  the  law  would  not  exact  of  a  man 
that  measure  of  calm  and  deliberate  judgment  as  in  cases  where 
no  emergency  existed,  and  especially  where  the  emergency 
was  produced  by  the  wrong  or  fault  of  the  defendant,  and  called 
for  prompt  decision  and  quick  action  in  order  to  be  effective. 

He  told  the  jury  to  look  to  the  situation  of  the  boy — whether 
he  could  probably  have  escaped  himself,  and,  if  not,  whether 
deceased  had  reason  to  believe  that  he  could  rescue  him  without 
injury  to  himself — ^and,  if  an  attempt  to  rescue  under  such 
circumstances  would  involve  a  danger  so  obvious  and  glaring 
that  a  reasonably  prudent  man  would  not  attempt  it,  then,  if  the 
deceased  did  attempt  it,  it  would  be  such  rashness  as  must  bar 
any  recovery. 

He  then  charged  full/  the  reverse  of  this  proposition. 

He  charged  this  idea  and  theory,  in  different  form  and  differ- 
ent language,  repeatedly  and  very  fully,  and  told  the  jury, 
among  other  things,  that  if  the  deceased's  negligence  was  the 
proximate  cause  of  the  injury,  or  if  it  proximately  contributed 
to  the  injury,  he  could  not  recover. 

In  the  case  of  Chattanooga  Lighting  &  Power  Co.  v.  Hodges, 
109  Tenn.  331,  70  S.  W.  616,  60  L.  R.  A.  459,  97  Am.  St  Rep. 
844,  this  court,  speaking  through  the  chief  justice,  said: 

"It  seems  to  be  well  settled  that,  when  a  person  is  exposed 
to  peril  of  life  or  limb  through  the  negligence  of  another,  the 
latter  will  be  liable  iii  damages  for  injuries  received  by  a  third 
party  in  a  reasonable  effort  to  rescue  the  one  so  imperiled." 
Citing  Pennsylvania  v.  Roney,  89  Ind.  453,  46  Am.  Rep.  173; 
Linehan  v.  Sampson,  126  Mass.  506,  30  Am.  Rep.  692 ;  Eckert 
V.  R.  Co.,  43  N.  Y.  503,  3  Am.  Rep.  721 ;  Gibney  v.  State,  137 
N.  Y.  6,  33  N.  E.  142,  19  L.  R.  A.  365,  33  Am.  St.  Rep.  690. 

"But  even  in  such  a  case  the  rescuer  must  not  rashly  expose 
himself  to  danger."  Penn.  Co.  if.  Langendorf,  48  Ohio  St. 
316,  28  N.  E.  172,  13  L.  R.  A.  190,  29  Am.  St.  Rcd.  553. 

In  the  case  of  Eckert  v,  L.  &  N.  R.  Co.,  supra,  the  evidence 
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showed  that  the  train  was  approaching  in  plain  view  of  the 
deceased,  and  that  there  was  a  small  child  upon  the  track,  who 
must  inevitably  be  crushed  by  the  rapidly  approaching  train  if 
not  rescued.  Under  these  circumstances,  it  was  not  wrongful 
in  him  to  make  every  eifort  in  his  power  to  rescue  the  child, 
compatible  with  a  reasonable  regard  for  his  own  safety.  It 
was  his  duty  to  exercise  his  judgment  as  to  whether  he  could 
probably  save  the  child  without  serious  injury  to  himself.  If, 
from  appearances,  he  believed  that  he  could,  it  was  not  negli- 
gence to  make  an  attempt  to  do  so,  although  he  might  believe 
that  possibly  he  might  fail  and  receive  an  injury  himself.  He 
had  no  time  for  deliberation.  He  must  act  instantly,  if  at  all,  as 
a  moment's  delay  would  have  been  fatal  to  the  child.  The  law 
has  no  high  a  regard  for  human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserve  it,  unless  made  under  such  cir- 
cumstances as  to  constitute  rashness  in  the  judgment  of  prudent 
persons.  For  a  person  engaged  in  his  ordinary  affairs  or  in  the 
mere  protection  of  property  knowingly  and  voluntarily  to  place 
himself  in  a  position  where  he  is  liable  to  receive  a  serious  injury 
is  negligence  which  will  preclude  a  recovery  for  an  injury  so 
received;  but  when  the  exposure  is  for  the  purpose  of  saving 
life  it  is  not  wrongful,  and  therefore  not  negligence,  unless  such 
as  must  be  regarded  as  either  rash  or  reckless."  The  jury  were 
warranted  in  finding  the  deceased  free  from  negligence  under 
the  rule  as  above  stated. 

In  Gibney  v.  State  of  New  York,  137  N.  Y.  6,  33  N.  E.  142, 
19  L.  R.  A.  365,  33  Am.  St.  Rep.  690,  a  child  walking  with  its 
parents  fell  through  a  defective  bridge  into  the  canal  below. 
The  father  immediately  plunged  into  the  canal,  and  both  father 
and  son  were  drowned.  It  was  contended  by  the  state  that,  while 
the  defective  bridge  may  have  been  the  cause  of  the  boy's  death, 
it  could  not  be  regarded  as  the  cause  of  the  death  of  the  father, 
although  his  death  occurred  in  an  attempt  to  save  the  life  of  the 
child.  The  court  held  that  the  peril  to  which  the  child  was 
exposed  was  the  result  of  the  negligence  of  the  state,  and  that 
the  peril  to  which  the  father  exposed  himself  was  the  natural 
consequence  of  the  situation.  The  court  said:  "We  think  it 
may  justly  be  said  that  the  death  of  both  the  child  and  parent 
was  the  consequence  of  the  negligence  of  the  state,  and  that  the 
unsafe  bridge  was,  in  a  legal  and  judicial  sense,  the  cause  of 
the  drowning  of  both." 

In  the  case  of  Penn.  Co.  v.  Langedoff,  48  Ohio  St.  316,  28 
N.  E.  172,  13  L.  R.  A.  190,  29  Am.  St.  Rep.  553,  it  is  said: 
"To  entitle  one  to  relief  for  the  consequences  of  the  act  of  an- 
other, it  is  by  no  means  necessary  that  the  injured  party  should 
have  been  in  the  discharge  of  any  duty  whatever  at  the  time. 
His  rights,  in  this  respect  are  perfect  when  he  is  in  the  per- 
formance of  any  lawful  act,  and,  in  some  states  and  in  some 
instances,  when  the  act  is  not  strictly  lawful." 

It  is  further  said  in  the  case  "that  the  act  of  the  defendant 
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in  error  was  not  only  lawful,  but  in  the  highest  degree  commend- 
able." 

It  was  also  said:  "There  was  only  a  fraction  of  a  minute  in 
which  to  resolve  and  to  act,  or  action  would  come  too  late. 
Under  these  circumstances,  it  would  be  unreasonable  to  re- 
quire the  exercise  of  judgment  by  one  in  a  position  to  aflPord 
relief.  To  require  one  so  situated  to  stop  and  weigh  the  dangers 
in  attempting  to  rescue  another,  and  compare  them  with  those 
hanging  over  the  person  to  be  rescued,  would  be  in  fact  to  deny 
the  rescue  altogether,  if  the  danger  were  imminent.  The  at- 
tending circumstances  must  be  regarded — the  alarm,  the  excite- 
ment, the  confusion,  usually  present  on  such  occasions.  The 
uncertainty  that  the  proper  movement  would  be  made,  the 
promptness  required,  and  the  liability  to  mistake  as  to  what  is 
best  to  be  done,  suggest  that  much  latitude  of  judgment  should 
be  allowed  to  those  who  are  forced  by  the  strongest  dictates  of 
humanity  to  decide  and  act  in  a  sudden  emergency.  And  the 
doctrine  that  one  who  under  such  circumstances  springs  to  the 
rescue  of  anotlier,  thereby  encountering  great  danger  to  himself, 
is-  guilty  of  negligence  per  se,  is  supported  by  neither  principle 
nor  authority ;  and  at  last  the  rule  is,  *What  would  a  reasonably 
prudent  man  have  done  under  similar  circumstances?" 

In  the  case  of  Spooner  v.  R.  R.,  115  N.  Y.  34,  21  N.  E.  696, 
the  Eckert  Case  was  approved,  and  it  was  held  that  a  person 
who  steps  upon  a  railroad  track  in  a  humane  effort  to  save  a 
young  child  cannot  be  considered  a  trespasser. 

The  rule  as  stated  in  7  Am.  &  Eng.  Ency.  Law,  p.  394,  is  as 
follows : 

"It  is  said  that  one  who  is  injured  by  the  negligence  of  an- 
other in  attempting  to  save  the  life  of  one  imperiled  by  his 
negligence  is  not  himself  guilty  of  contributory  negligence;  but 
the  true  rule  in  such  cases  is  that  contributory  negligence  is  a 
question  of  fact  for  the  jury,  and,  if  it  appears  that  the  attempt 
was  not  so  rash  as  to  entail  certain  injury,  a  recovery  will  be 
sustained. 

"And  the  defendant  will  be  liable  if  the  person  saved  is  in- 
capable of  contributory  negligence  or  was  free  from  such  negli- 
gence, provided  there  was  negligence  on  the  part  of  the  defend- 
ant towards  such  person  or  towards  the  plaintiff." 

In  the  case  of  Donahoe  v.  Wabash  R.  Co.,  83  Mo.  560,  53  Am. 
Rep.  594,  the  facts  were  that  Mrs.  Donahoe  was  struck  and 
injured  by  a  train  while  trying  to  save  the  life  of  her  infant 
child,  which  had  wandered  upon  a  railroad  track  in  front  of  an 
approaching  train.  It  was  held  in  that  case,  among  other 
things,  that  the  negligence  of  the  company  as  to  the  child  is 
imputed  to  the  company  with  respect  to  tfie  mother,  who  at- 
tempted to  rescue  it ;  but,  if  the  company  was  not  guily  of  negli- 
gence as  to  the  child,  then  it  would  only  be  liable  for  negligence 
to  the  mother  after  her  efforts  to  rescue  the  child  had  commenced. 

We  hold  that  it  is  not  only  a  lawful,  but  a  laudable  act,  to 
attempt  to  save  human  life  when  it  is  imperiled  by  great  danger. 
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and  in  a  sudden  emergency,  and  in  such  cases  the  courts  will 
not  require  the  person  to  stop  and  hesitate  and  weigh  probabili- 
ties until  it  is  too  late  to  make  the  rescue ;  and  the  rule  laid  down 
by  the  trial  judge  is  sufficiently  strict — ^that  the  party  attempting 
the  rescue  under  such  circumstances  must  use  such  care  as  a 
reasonably  prudent  and  careful  person  would  use  in  such  emer- 
gencies and  under  similar  environments. 

In  the  present  case  the  boy's  life  was  in  imminent  danger — b. 
danger  brought  about  to  a  large  extent  by  the  negligent  act  of 
the  railroad  company,  inasmuch  as  he  was  standing  with  his 
back  to  the  approaching  train,  and  could  have  been  seen  by  any 
watchful  lookout.  No  precautions  were  observed.  The  danger 
was  imminent.  Action  must  necessarily  be  prompt,  or  it  would 
be  too  late,  and  the  deceased  was  impelled  with  the  commendable 
desire  to  save  the  boy's  life. 

Under  these  circumstances,  he  attempted  to  make  the  rescue; 
and,  but  for  his  slip  or  stumble,  doubtless  he  would  have  been 
successful  in  preserving  his  own  life  as  well  as  in  rescuing  the 
boy. 

Under  these  circumstances,  we  think  the  jury  was  well  war- 
ranted in  rendering  the  verdict  it  did. 

But  for  the  action  of  the  deceased,  it  appears  manifest  that 
the  boy  would  have  been  run  over  and  killed  by  the  train,  and 
the  railroad  company  would  have  been  liable,  in  all  probability, 
for  a  much  larger  judgment  than  was  given  in  the  present  case. 

Upon  the  whole  record,  we  think  the  merits  of  the  case  have 
been  reached,  and  there  is  no  reversible  error ;  and  the  judgment 
of  the  court  below  is  affirmed,  with  costs. 

There  are  other  errors  assigned,  which  will  be  disposed  of 
in  a  memorandum,  which  need  not  be  published. 
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See  EVIDENCE. 

ACTIONABLE  NEGLIGENCE. 
See  NEGLIGENCE. 

ALIGHTING  PROM  TRAIN. 

See  EVIDENCE. 

AMOUNT  OF  PROPERTY  INVOLVED. 

See  NEGLIGENCE. 

APPLIANCES. 

See  EVIDENCE. 

ARSON. 

See  EVIDENCE. 

AUSTIN'S  "LECTURES  ON  JURISPRUDENCE." 

See  NEGLIGENCE. 

BEACH  ON  CONTRIBUTORY  NEGLIGElfCE. 

.  See  NEGLIGENCE. 

BISHOP  ON  NONCONTRACT  LAW. 
See  NEGLIGENCE. 

BLACKBOARDS. 

Sec  EVIDENCE. 

BLAMABLE. 

See  NEGLIGENCE. 

BLOTTING  PADS. 

See  EVIDENCE. 

BOILERS,  EXPLOSION  OF. 

See  EVIDENCE. 

BULLETS. 

See  EVIDENCE. 

BY  CONSENT. 

See  EVIDENCE. 

CAR  GOING  DOWN  GRADE. 

See  EVIDENCE. 

CARRIERS  OF  PASSENGERS. 

See  EVIDENCE. 
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CASH  REGISTERS. 

See  EVIDENCE. 

CHILDREN. 

See  NEGLIGENCE. 

CIRCUMSTANCES. 

See  EVIDENCE.  • 

COAL  BUCKETS. 

See  EVIDENCE. 

COAL. 

See  EVIDENCE. 

COLLATERAL  EVIDENCE. 

See  EVIDENCE. 

COMBINED  PACTS. 

See  NEGLIGENCE. 

CONDITIONS. 

See  EVIDENCE. 

CONSENT. 

See  EVIDENCE. 

CONTRACT  DUTY. 

See  NEGLIGENCE. 

CONTRADICTING  WITNESSES. 

See  EVIDENCE. 

CONTRIBUTORY   NEGLIGENCK 

See  NEGLIGENCE. 

CONVERTIBLE  TERMS. 

See  NEGLIGENCE. 

CORROBORATIVE  EVIDENCE. 

See  EVIDENCE. 

CORRELATIVE  TERMS. 

See  NEGLIGENCE. 

CRIMINAL  LAW. 

See  EVIDENCE. 

CROSSINGS. 

See  EVIDENCE. 

CULPABLE. 

See  NEGLIGENCE. 

CURVES  IN  TRACK. 

See  EVIDENCE. 

DEATH  BY  WRONGFUL  ACT. 

See  EVIDENCE. 

DEFECTS. 

See  EVIDENCE. 
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DEFENDANT'S  CONSENT. 

Sec  EVIDENCE. 

DEFINITIONS. 

See  NEGLIGENCE. 

DEGREES  OF  NEGLIGENCE. 

See  NEGLIGENCE. 

DEMONSTRATIVE  EVIDENCE. 

See  EVIDENCE. 

DIFFERENT  CONDITIONS. 

Sec  EVIDENCE. 

DILIGENCE. 

See  NEGLIGENCE.  ,    ' 

DIRECTION  OF  FALL  FROM  CAR. 

See  EVIDENCE. 

DISTANCE. 

Sec  EVIDENCE. 

DRAINS. 

See  EVIDENCE. 

ELEVATORS. 

Sec  EVIDENCE. 

EVIDENCE 

Evidence  of  Subsequent  experiments — A.<lniissibility. 

General  Rule,  488. 
Multiplying  issues,  489. 

Objections — remoteness  in  time — not  proper  subject  of  expert 
or  opinion  evidence — not  impeaching  evidence — hearsay,  489. 

Discretion  of  Trial  Court. 

Contradicting  or  corroborating  other  witnesses,  497. 

Dilation  of  plaintiff's  eyes  caused  by  condition  of  heart — ex- 
periment on  normal  man,  497. 

General  rule,  496. 

Murder — whether  gun  would  scatter,  497. 

Nature  of  personal  injuries — plaintiff  required  to  perform  physi- 
cal act,  497. 

Ex  Parte  Experiments. 

General  rule,  498. 
In  nature  of  hearsay,  498. 

Not  attempt  to  manufacture  ex  parte  testimony,  498. 
To  show  that  train  could  not  have  been  stopped  in  time  after 
peril  could  have  been  discovered,  498. 

Illustrations  of  General  Rule. 

Accident  at  crossing — effect  of  intervening  bluff,  489. 
•  Accident  at  crossing — running  train  in  presence  of  jury,  491. 
Accident    at    crossing — time    within    which    horse    could    have 

walked  from  certain  point  to  crossing,  490. 
Accident  on  track — whether  engineer  could  have  seen  child  in 

time,  489. 
Accident  on  track — whether  engineer  could  have  seen  man  in 

time,   489. 
Action  for  slander — distance  from  which  voice  could  be  heard^ 

492. 
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Action  on  insurance  policy — defense  of  suicide — ^at  what  dis- 
tance powder  from  revolver  would  singe,  491. 

Arson — evidence  that  horse,  which  had  been  used  by  defend- 
ant, turned  off  main  road  towards  burned  house  without 
guidance,  492. 

Child  killed — whether  train  could  have  been  stopped  in  time^ 
489. 

Conductor  injured  while  alighting  from  train — ^projecting  ties, 
490. 

Conductor  injured  while  standing  between  track  and  coal  bins — 
another  engine  run  past  point,  490. 

Defective  elevator — ^personal  injuries,  491. 

Explosion  of  bottle  of  fire  extinguisher  hanging  in  car — whether 
fluid  would  injure  clothing,  492. 

Foot  caught  in  defective  split  switch — ^measurements  made  by 
plaintiff's  attorney,  491.  ' 

Fraudulent  use  of  mails — medium  not  allowed  to  exhibit  occult 
powers^   492. 

How  accident  happened— direction  of  fall  from  suddenly  started 
car,  491. 

Murder — firing  pistol  without  defendant's  consent — ^manufac- 
turer's testimony,  492. 

Murder — self-defense — distance  clothing  would  be  powder- 
marked,  492. 

Murder — whether  words  of  defendant  could  have  been  over- 
heard, 492. 

Probability  of  succeeding  in  attempt  to  cross  tracks  in  advance 
of  approaching  train — invading  province  of  jury,  490. 

Time  required  to  travel  distance  between  certain  hotel  and 
scene  of  crime,  492. 

To  show  that  train  could  not  have  been  stopped  in  time  after 
peril  could  have  been  discovered,  489. 

Whether  car  going  down  grade  would  leap  forward  at  release 
of  brakes,  491. 

Whether  stock  could  have  been  seen  by  engineer  in  time,  489. 

Whether  stock  could  have  been  seen  in  time  by  trainmen,  489. 

Materiality. 

Fall  of  pile  of  barrels — effect  of  removal  of  one  barrel,  494, 
General  rule,  493. 

Nature  of  personal  injuries — ^plaintiff  not  required  to  walk 
across  court  room,  493. 

Notice  to  Other  Party. 

General  rule,  498. 

Made  in  court — whether  boy  was  capable  of  operating  machine 
by  which  he  was  injured — opportunity  to  object,  498. 

Similarity  of  Conditions. 

Accident  on  track — whether  plaintiff  could  have  been  seen  in 

time,  495. 
Boot  frozen  to  rail — different  conditions,  495. 
Certain  sounds  heard  at  night— experiments  made  in  daytime, 

496. 
Conditions  need  not  be  identical,  496. 
General  rule,  494. 

Gillett  on  Indirect  and  Collateral  Evidence,  496. 
Immaterial  conditions,  496. 

Injury  to  land  from  removal  of  rocks  from  river,  495. 
Manslaughter — explosion  of  boiler — time  within  which  certain 

pressure  of  steam  could  be  raised,  496. 
Murder  trial — distance  at  which  pistol  had  been  fired — ^powder 

marks,  495. 
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To  determine  size  of  bullet  from  size  of  hole  made  in  plank, 

495. 
Whether  stock  could  have  been  seen  by  engineer  in  time,  496. 

To  Explain  or  Corroborate  Expert  Testimony. 

General  rule,  493. 

Genuineness  of  signature — effect  of  use  of  blotting  pad,  493. 
Injury    to    house — whether    caused    by    gases    from    copperas 
works  or  sewer,  493. 

Where  Experiment  May  Be  Made. 

Accident  at  crossing — running  trains  in  presence  of  jury,  600. 

Handwriting — ^illustrations  upon  blackboards  to  explain  ex- 
pert testimony,  500. 

In  general,  499. 

In  presence  of  jury,  499. 

Jury  not  allowed  to  witness  experiment — possibility  of  alleged 
collision  between  cars,  500. 

Jury  room,  501. 

Murder — how  far  voice  could  be  heard — ^whether  foot  tracks 
shorter  when  running  than  when  walking— experiments  by 
jury,  501. 

Murder  or  suicide — jurors  experimenting  with  another  pistol, 
501. 

Murder — self-defense — misconduct  of  jury  in  firing  pistol,  601. 

Presence  of  jury — defective  machinery — ^plaintiff  allowed  to  put 
on  clothes  worn  by  him  when  injured,  499. 

Presence  of  jury — fire  set  by  locomotive — ^wh ether  locomotive 
could  be  run  without  steam,  600. 

Presence  of  jury — ^nature  of  personal  injuries — ^plaintiff  re- 
quired to  perform  physical  act,  499. 

Presence  of  jury — operation  of  coal  bucket,  499. 

Presence  of  jury — whether  cash  register  worked  correctly,  499. 

Presence  of  jury — whether  defendant  could  read  instrument  he 
had  signed,  499. 

Presence  of  jury — whether  plaintiff  was  paralyzed — ^pin  thrust 
into  person,  499. 

Train  operated  in  presence  of  jury — accident  on  track,  600. 

EX  PARTK 

See  EVIDENCE. 

EXPERIMENTS. 

See  EVIDENCE. 

EXPERT  TESTIMONY. 

See  EVIDENCE. 

EXPLANATORY  EVIDENCE. 
See  EVIDENCE. 

EXPLOSION. 

See  EVIDENCE. 

EYES. 

See  EVIDENCE. 

FALL  PROM  CAR. 

See  EVIDENCE. 

FIRE  ARMS. 

See  EVIDENCE. 
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FIRE  EXTINGUISHERS. 

See  EVIDENCE. 

FIRE  SET  BY  LOCOMOTIVES. 

See  EVIDENCE. 

FOOT  TRACKS. 

See  EVIDENCE. 

FRAUD. 

See  NEGLIGENCE. 

FRAUDULENT  USE  OF  MAILS. 

See  EVIDENCE. 

GASES. 

See  EVIDENCE. 

GILLETT  ON  INDIRECT  AND  COLLATERAL  EVIDENCE. 

See  EVIDENCE. 

GOOD  FAITH. 

See  NEGLIGENCE. 

GROSS  NEGLIGENCE. 

See  NEGLIGENCE. 

GUNS. 

See  EVIDENCE. 

HANDWRITING. 

See  EVIDENCE. 

HEARSAY. 

See  EVIDENCE. 

HEART,  CONDITION  OF. 

See  EVIDENCE. 

HORSES. 

See  EVIDENCE. 

ILLITERACY. 

See  EVIDENCE. 

ILLUSTRATIONS. 

See  EVIDENCE;  NEGLIGENCE. 

IMMATERIAL  CONDITIONS. 

See  EVIDENCE. 

INADVERTENCE. 

See  NEGLIGENCE. 

INDIRECT  EVIDENCE. 

See  EVIDENCE. 

INFANCY. 

See  NEGLIGENCE. 

INJURIES  TO  PROPERTY. 

See  EVIDENCE. 
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INSURANCE. 

See  EVIDENCE. 

INVADING  PROVINCE  OF  JURY. 

See  EVIDENCE. 

JONES  ON  BAILMENT. 

Sec  NEGLIGENCE. 

JUDICIAL  DISCRETION. 

See  EVIDENCE. 

JURY. 

See  EVIDENCE. 

JURY  ROOM. 

See  EVIDENCE. 

KNOWLEDGE. 

See  NEGLIGENCE. 

MACHINES. 

See  EVIDENCE. 

MANSLAUGHTER. 

See  EVIDENCE. 

MASTER  AND  SERVANT. 

See  EVIDENCE. 

MEASUREMENTS. 

See  EVIDENCE. 

MEDIUMS. 

See  EVIDENCE. 

MIND,  STATE  OF. 

See  NEGLIGENCE. 

MULTIPLYING  ISSUES. 

See  EVIDENCE. 

MURDER  OR  SUICIDE. 

See  EVIDENCE. 

NEGLIGENCE. 

Ne|(li|(ence,    Groaa   Ne|(li|(ence,     RecKlessness,   Wanton- 
ness, and  Willful  Ne|(li|(ence — Definitions. 

Accident. 

Accidents  as  occurrences  arising  from    the  carelessness  of  men, 

256. 
Act  may  include  actionable  negligence,  266. 
Includes  actionable  negligence,  255. 
Inevitable  accident,  255. 
"Mere  accident,"  257. 
Negligence    established   by   proof   of   occurrences   of   accident, 

257. 
Negligence  not  necessarily  excluded,  256. 
Purely   accidental   and   unintentional  injury  may  be   cause   of 

action,  256. 
"Purely  accidently,"  256. 
Undesigned  and  unexpected  event  from  human  agency,  255. 
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Whether  word  may  include  actionable  negligence,  255. 
Word  held  inapplicable,  257. 

»      Actionable  Negligence. 

Bishop  on  Noncontract  Law,  250. 

Construction  of  hotel — use  of  unsafe  materials — injury  to  guest 
— liability  of  contractor,  253. 

Defective  appliance  for  unloading  vessel  furnished  by  vendor  of 
coal — ^injury  to  vendee's   employee — liability  of  vendor,  254, 

Defective  article — injury  to  person  using  with  consent  of  pur- 
chaser— liability   of  vendor,   253. 

Defective  article — injury  to  third  person — Pliability  of  manu- 
facturer, 253. 

Defective  article  sold  for  particular  use — injury  to  third  person 
— liability  of  vendor,  252. 

Defective  elevator  in  burning  building — injury  to  fireman — 
owner  not  liable,  253. 

Defective  mail  coach  furnished  postmaster  general  by  con- 
tractor— ^injury  to  driver — action  against  contractor,  252. 

Elements  essential  and  peculiar  to  actionable  negligence,  251. 

Failure  to  keep  railroad  in  repair — right  of  action — general 
property  in  thing  injured  sufficient  without  possession,  253. 

Fall  of  chandelier  in  public  house — injury  to  guest — action 
against  person  by  whom  it  was  hung,  252. 

Illustrations,  252. 

Injury  to  car  placed  on  track  by  third  party  under  license  ob- 
tained from  railroad  in  his  own  name — right  of  owner  to 
recover  against  railroad  company,  253. 

Injury  to  hirer  of  defectively  constructed  wagon — liability  of 
vendor,  253. 

Must  cause  injury,  254. 

Must  owe  duty  to  person  injured,  251. 

Poison  labeled  as  harmless  medicine,  254. 

Responsible  actor,  251. 

Selling  article  with  knowledge  of  dangerous  defect — ^liability  of 
vendor  for  injury  to  third  party,  254. 

Selling  dangerous  article  in  good  faith — ^vendor  not  liable  for 
injury  to  third  party,  252. 

Shearman  and  Redfield  on  Negligence,  250. 

Smith  on  Negligence,  250. 

Wharton  on  Negligence,  250. 

Degrees  of  Negligence. 

Civil  law  and  common  law — same  definitions,  258. 

Civil  law  distinctions  recognized  by  common  law,  259. 

Different  degrees  recognized,  258. 

Distinctions  mainly  verbal,  258. 

Jones  on  Bailment,  259. 

Negligence     as     including    constructive    willfulness — ^pleading 

258. 
No  degrees  beyond  gross  and  slight,  259. 
Ranges  between  accident  and  fraud,  258. 
Slight  care,  259. 

Slight  care — want  of  extraordinary  care,  260. 
Slight  negligence — term  should  not  be  used  in  instruction,  260. 
Smith  on  Negligence,  257. 
Wisconsin  decisions  reviewed,  259. 

Gross  Negligence. 

As  willfulness,  261. 

All  less  degrees  include — ^pleading,  266. 
Amounting  to  fraud — refusal  to  pay  insurance,  265. 
Bailments,  264. 
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Care  used  by  person  habitually  negligent,  261. 

Conduct  of  person  of  common  sense  and  reasonable  skill,  but 
of  careless  habits — self  protection,  263. 

Conscious  indifference  to  consequences,  266. 

Conscious    indifference   to   consequences — constructive   willful- 
ness, 261. 

Constituted  by  no  degree  of  carelessness  or  inadvertence,  266. 

Criminal  negligence,  266. 

Definitions  held  to  be  correct,  260. 

Definitions  held  to  be  incorrect,  267. 

Distinguished  from  willfulness,  267. 

Does  not  include  ordinary  negligence,  267. 

Every  failure  to  attain  standard  of  ordinary  care  is  not  gross 
negligence,  268. 

Evidence  of  fraud,  263. 

Failure  to  exercise  care  required  by  law,  261 

Failure  to  exercise  slight  care,  263. 

Failure  to  use  care  of  person  of  careless  habits,  263. 

Fraud,  268,  269. 

Good  faith,  266. 

Gross  neglect  confounded  with  willful  neglect,  268. 

Gross  negligence  as  evidencing  disposition  to  inflict  injury — 
slight  negligence — incorrect  definitions,  268. 

Higher  degree  of  negligence— erroneous  instruction,  269. 

Implied  malice,  264. 

Inadvertence  not  included,  267. 

Includes  intent,  actual  or  implied,  267. 

Intentional    omission    of    duty    in    reckless    disregard  of   con- 
sequences, 265. 

Intentional  wrong,  268. 

Intentional  wrong  or  implied  bad  faith  not  necessarily  included, 
268. 

Intentional  wrong  or  recklessness,  263. 

Is  always  culpable,  263. 

Justifies  presumption  of  willfulness  or  wantonness,  262. 

Magna  culpa  of  civil  law,  263. 

Malice,  269. 

Management  of  railroad,  263. 

May  amount  to  willfulness  262. 

May  be  equivalent  to  recklessness,  wantonness  or  intentional 
wrong,  261. 

May  be  equivalent  to  willfulness,  267. 

May  not  include  wantonness  or  recklessness,  261. 

Mere  vituperative  epithet,  266. 

Mere  want  of  ordinary  care,  265. 

Mere  word  of  description,  260. 

Merely  absence  of  care  required  by  circumstances,  260. 

Merely  want  of  ordinary  care,  262. 

Morally  criminal,  266. 

More  than  failure  to  exercise  ordinary  care,  264. 

No  degrees  of  negligence,  262. 

No  such  legal  degree  of  negligence,  260. 

Not  intentional  mischief,  nor  a  subject  of  comparison,  262, 

Not  willfulness,  262. 

Not  willfulness  as  matter  of  law^-defense  of  contributory  neg- 
ligence, 268. 

Omission  of  care  exercised  by  thoughtless  men  for  their  own 
property,  264. 

Person  struck  by  train  within  corporate  limits,  265. 

Rashness  and  wantonness,  266. 

Recklessness,  266. 
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Recklessness  implying  bad  faith,  268. 

Trains,  absence  of  slight  care  in  management  of,  263. 

Total  want  of  ordinary  care,  269. 

Used  as  equivalent  of  intentional  violation  of  rights  of  others — 
punitive  damages,  261. 

Want  of  care  used  by  every  man  of  common  sense,  however  in- 
attentive, 262. 

Want  of  extraordinary  care  usually  exercised  by  extraordi- 
narily careful  men,  269. 

Want  of  ordinary  care  not  equivalent  to  gross  negligence — 
comparative  negligence,  267. 

Want  of  slight  diligence,  258,  262. 

Wanton  disregard  of  life  and  property,  266. 

Wanton  failure  to  prevent  injury  where  knowledge  of  imminent 
danger,  267. 

Wanton  recklessness,  266. 

Willful,  malicious,  or  fraudulent,  269. 

Willful  misconduct,  267. 

Willfulness,  269. 

Negligence. 

A  relative  term,  240. 

Actionable  negligence,  250. 

Austin's  "Lectures  on  Jurisprudence,"  249. 

Care  exercised  by  people  in  general,  248. 

Care  exercised  by  prudent  person,  248. 

Care  ordinarily  exercised  by  defendants  in  their  business  not 
the  test,  246. 

Care  required  by  law — interests  likely  to  be  affected,  237. 

Care  to  be  reasonably  expected  of  person  in  plaintiff's  sit- 
uation, 248. 

Care  used  by  great  majority  of  men,  248. 

Care  used  by  ordinarily  prudent  persons  in  ordinary  affairs, 
246. 

Care  used  for  protection  of  assisting  sons,  248. 

Carelessly  and  negligently  synonymous,  249. 

Combined  facts,  249. 

Compared  with  fraud,  239. 

Conduct  of  ordinary  business  man  not  the  test,  247. 

Conduct  of  person  of  ordinary  prudence,  238. 

Conduct  of  prudent  and  honest  man,  237. 

Conduct  of  reasonable  man,  238. 

Contract  duties,  negligence  not  applicable  to  breaches  of,  249. 

Culpable  used  in  sense  of  blamable,  249. 

Defective  highway — care  to  be  exercised  by  traveler — erro- 
neous instruction,  247. 

Definitions  held  to  be  correct,  236. 

Diligence  synonymous  with  care,  249. 

Due  care  and  ordinary  care  convertible  terms,  249. 

Failure  to  observe  rules  established  by  authority,  248. 

Failure  to  perform  legal  duty,  237. 

Good  faith  of  injured  person  not  the  test,  246. 

Hired  horse — care  of  own  horses  by  generality  of  mankind,  237. 

Implies  intentional  disregard  of  duties  to  others,  239. 

Inadvertence,  238. 

Jury  made  standard  of  propriety,  247. 

Jury  made  standard  of  propriety — erroneous  instruction,  247. 

Knowledge,  or  neglect  to  obtain  knowledge,  of  duty,  238. 

May  be  evidence  of  fraud,  239. 

May  consist  in  acting  or  in  failing  to  act,  240. 

Mind,  party's  state  of  ignored,  250. 

Miscellaneous,    249. 
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Negligence  and  ordinary  care  correlative  terms,  248. 
Negligence,   heedlessness   and   rashness    compared   by   Austin, 

249. 
Negligence  used  in  sense  of  carelessness,  249. 
Negligence  used  without  qualifying  word,  249. 
Omission  to  perform  contract  duty,  249. 
Operation  of  trains,  237. 
Ordinary  care,  247. 

Ordinary  care  equivalent  to  common  prudence,  247. 
Ordinary  conduct  of  reasonable  and  prudent  person,  238. 
Protection  of  own  interests,  246. 
Running  train  past  station,  248. 
Standard  of  care  required,  245. 
Standards  held  to  be  erroneous,  246. 
"Want  of  care"  equivalent  to  want  of  proper  care — instruction, 

249. 
What  is  ordinary  care,  247. 
Whether  act  can  be  declared  to  be  negligent  as  matter  of  law, 

250. 

Negligence  a  Relative  Term. 

Command  of  means  to  avoid  injuring  others,  244. 

Driving  vehicle  along  country  road  and  through  city  streets, 

244. 
Driving  spirited  horse  in  crowded  thoroughfare,  244. 
Duties  and  relations  of  the  parties,  243. 
Effect  of  infancy  of  injured  person,  243. 
Fires  set  by  locomotives,  245. 

Gross  negligence  where  high  degree  of  care  required,  243. 
Knowledge  of  party  to  be  considered,  243. 
Life  or  limb  endangered — amount  of  property  involved,  244. 
Management  of  moving  trains,  244. 
Operating  trains  in  streets,  244. 

Ordinary  care  in  one  case  gross  negligence  in  another,  243. 
Where  consequences  likely  to  be  serious,  244. 

Negligence — Must  Cause  Injury. 
Wine  spilled  by  escaping  boy — liability  of  pursuer,  255. 

Recklessness. 

Does  not  necessarily  imply  willfulness,  270. 

Not  equivalent  to  wantonly  or  willfully,  270. 

Reckless  and  negligent  synonymous,  269. 

Recovery    by    trespasser,    or    person    guilty    of    contributory 

negligence,  270. 
Scope  of  note,  236. 

Simple  negligence — legal  signification,  269. 
Wanton  disregard  of  all  consequences,  270. 

Wantonness. 

Act  or  omission,  271. 

Actual  intent  to  cause  the  injury  not  essential,  271. 

Conscious  failure  to  exercise  due  care  after  discovery  of  peril, 

271. 
Does  not  include  willfulness,  271. 
Entire  want  of  care  need  not  be  shown,  272. 
Evil  intent,  272. 
Failure  of  engineer  to  use  all  means  at  his  command  known  to 

successful  engineers  after  discovering  plaintiff's  peril,  272. 
Indicates  more  than  inadvertence,  272. 
Must  be  knowledge  that  conduct  will  probably  result  in  injury, 

271. 
Reckless  sport,  271. 
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Recovery  by  trespasser,  or  person  guilty  of  contributory  neg- 
ligence, 272. 

Term  wanton  as  adding  no  force  to  charge  of  carelessness,  271. 

Total  disregard  of  rights  of  others,  271. 

Wantonness  and  recklessness  without  intent  to  inflict  injury, 
273. 

Willfully  unrestrained  action,  271. 

Willful  Negligence. 

Absence  of  knowledge  of  object  acted  upon,  279. 

Applies  only  to  actions  for  death,  under  Kentucky  statute — 
punitive  damages,  277. 

Beach  on  Contributory  Negligence,  277. 

Brakeman  killed  while  uncoupling — signal  given  by  fireman 
with  knowledge  of  brakeman's  portion  and  of  engineer's  ig- 
norance thereof,  276. 

Bridge — voluntary  failure  to  remedy  perilous  defect,  280. 

Carelessness  and  willfulness  repugnant  terms,  273. 

Conscious  failure  to  use  reasonable  care  after  discovery  of 
peril — erroneous  instruction,  278. 

Consciousness  of  defect  and  probability  of  derailment  implied, 
275. 

Death  caused  by  collision  between  trains — ^willfully  causing 
collision — pleading,  275,  277. 

Defective  street  railway  track — person  thrown  from  wagon — 
erroneous  instruction,  278. 

Definitions  and  illustrations  held  to  be  incorrect,  277. 

Does  not  include  inadvertence,  273. 

Express  or  implied  knowledge  of  danger,  and  intentional  fail- 
ure to  provide  against  it,  280. 

Failure  to  stop  train  after  notice  of  danger,  277. 

Frightening  team— continuing  to  blow  whistle  needlessly  with 
knowledge  of  danger,  276. 

Oross  negligence  and  recklessness  cannot  be  substituted  for 
willfulness  in  pleading,  278. 

Gross  negligence  not  equivalent  to,  278. 

Horses  pursued  by  train  and  forced  to  make  dangerous  leap, 
276. 

Inapt  phrase,  273. 

Intent  may  be  implied,  279. 

Intent  to  inflict  injury  must  exist,  274. 

Intentional  failure  to  perform  manifest  duty,  276. 

Intentional  wrong,  277. 

Intentional  wrong  or  recklessness,  276. 

Knowledge  of  proximity  of  team  not  conclusive  as  to  willful- 
ness in  blowing  whistle,  278. 

Knowledge  that  conduct  will  probably  result  in  injury,  276. 

Malice  implied,  277,  280. 

Must  be  chargeable  with  knowledge  that  conduct  will  probably 
result  in  injury,  275. 

Negligence  and  willfulness  incompatible  terms,  273. 

Person  killed  by  train — insufficiency  of  allegation,  279. 

Purpose  of  inflicting  injury — knowledge  that  injury  will  result, 
275. 

Quasi  criminal,  276. 

Reckless  disregard  of  society  and  right,  277. 

Reckless  indifference  to  rights  of  others  not  full  equivalent,  279. 

Reckless  indifference  to  safety  of  the  public,  277. 

Recklessness,  276,  277. 

Recklessness  after  knowledge  of  peril,  275. 

Recklessness  as  tending  to  establish  willfulness,  279. 

Recklessness  equivalent  to  specific  intent,  279. 
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Recklessness  where  actual  or  imputed  knowledge  of  danger, 
275. 

Speed  in  violation  of  ordinance — ^accident  on  track,  278. 

Sufficiency  of  allegation — person  killed  by  train,  -274. 

Whether  distinction  between  positive  intention  to  do  wrong  and 
indifference — erroneous  instruction,  278. 

Willful  and  wanton  nearly  synonymous,  277. 

Willful  not  synonymous  with  gross,  279. 

Willfulness  distinguished  from  wantonness,  274. 

Willfulness  implied  from  recklessness — injury  to  trespasser, 
279. 

Willfulness  in  blowing  whistle — absence  of  knowledge  of  prox- 
imity of  team,  276. 

Willfully  and  intentionally  are  synonyms  in  law,  274. 

Willfully  causing  fire — direct  purpose  of  injuring  plaintiff  not 
implied  from  allegation,  280. 

NOISES. 

See  EVIDENCE. 

NOTICE  TO  OTHER  PARTY. 

See  EVIDENCE. 

OBJECTIONS.  OPPORTUNITY  TO  MAKE. 

See  EVIDENCE. 

OCCULT  POWERS. 

See  EVIDENCE. 

OPINION  EVIDENCE. 

See  EVIDENCE. 

OPPORTUNITY  TO  OBJECT. 

See  EVIDENCE 

ORDINARY  CARE. 

See  NEGLIGENCE. 

OWN  INTERESTS. 
See  NEGLIGENCE. 

PARALYSIS. 

See  EVIDENCE. 

PASSENGER  THROWN  FROM  CAR. 

See  EVIDENCE. 

PASSENGERS. 

See  EVIDENCE. 

PERSONAL  INJURIES. 
See  EVIDENCE. 

PHYSICAL  ACTS. 

See  EVIDENCE. 

PHYSICAL  EXAMINATION. 

See  EVIDENCE. 

PISTOL. 

See  EVIDENCE. 
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PLACE  OP  EXPERIMENT. 

See  EVIDENCE. 

POWDER  MARKS. 

See  EVIDENCE. 

PRESENCE  OF  JURY. 
See  EVIDENCE. 

PRESSURE  OF  STEAM. 
See  EVIDENCE. 

PROVINCE  OF  COURT. 

See  EVIDENCE. 

PROVINCE  OF  JURY. 

See  EVIDENCE. 

READING. 

See  EVIDENCE. 

RELATIVE  TERMS. 

See  NEGLIGENCE. 

REMOTENESS  IN  TIME. 
See  EVIDENCE. 

RESPONSIBLE  ACTOR. 

See  NEGLIGENCE. 

SAME  CONDITIONS. 

See  EVIDENCE. 

SELF-DEFENSE. 

See  EVIDENCE. 

SEWERS. 

See  EVIDENCE. 

SHEARMAN  AND  REDFIELD  ON  NEGLIGENCE. 

See  NEGLIGENCE. 

SIGNATURES. 

See  EVIDENCE. 

SIZE  OF  BULLET. 

See  EVIDENCE. 

SLANDER. 

See  EVIDENCE. 

SLIGHT  NEGLIGENCE. 

See  NEGLIGENCE. 

SMITH  ON  NEGLIGENCE. 

See  NEGLIGENCE. 

SOUNDS. 

See  EVIDENCE. 

SPIRITUALISM. 

See  EVIDENCE. 
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STANDARD  OP  CARE  REQUIRED. 

Sec  NEGLIGENCE. 

STEAM. 

Sec  EVIDENCE. 

STOCK,  INJURIES  TO. 

Sec  EVIDENCE. 

STRUCTURES  NEAR  TRACK. 
See  EVIDENCE. 

SUBSEQUENT  EXPERIMENTS. 

See  EVIDENCE. 

SUICIDE  OR  MURDER. 

See  EVIDENCE. 

SYNONYMOUS  TERMS. 

See  NEGLIGENCE. 

TESTIMONY. 

See  EVIDENCE. 

TIME  REQUIRED  TO  TRAVEL  CERTAIN  DISTANCE. 

See  EVIDENCE. 

TRACKS. 

See  EVIDENCE. 

VOICE,  POWER  OF. 

See  EVIDENCE. 

WANTONNESS. 

See  NEGLIGENCE. 

WEAPONS. 

See  EVIDENCE. 

WEATHER  CONDITIONS. 

See  NEGLIGENCE. 

WHARTON  ON  NEGLIGENCE. 

See  NEGLIGENCE. 

WHERE  EXPERIMENT  MAY  BE  MADE. 

See  EVIDENCE. 

WILLFUL  NEGLIGENCE, 

See  NEGLIGENCE. 

WITNESSES. 

See  EVIDENCE. 

WRITING, 

See  EVIDENCE. 
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ABANDONMENT. 

See  RAILROADS. 

ABANDONMENT  OF  CROSSINGS. 

See  EMINENT  DOMAIN. 

ABSTRACT  INSTRUCTIONS. 

See  CARRIERS  OF  PASSENGERS. 

ABUTTERS. 

See  EMINENT  DOMAIN;  LIENS;  NUISANCES;  RIGHT  OF 
WAY;  STREET  RAILWAYS. 

ACCESS. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

ACCESS  TO  TRAIN. 

See  CARRIERS  OF  PASSENGERS. 

ACCIDENTS  ON  TRACK. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  CON- 
TRIBUTORY NEGLIGENCE;  CROSSINGS;  LICENSEES; 
MASTER  AND  SERVANT;  NEGLIGENCE;  STREET 
RAILWAYS;  TRESPASSERS. 

Contributory  Negligence. 

Care  required  of  deaf  trespasser  in  walking  on  track.  Hamlin  v. 
Columbia  &  P.  S.  R.  Co.  (Wash.),  1. 

Deaf  trespasser  walking  on  railroad  track,  recovery  precluded. 
Hamlin  v.  Columbia  &  P.  S.  R.  Co.  (Wash.),  1. 

Effect  of  mere  fact  that  persons  were  accustomed  to  walk  on 
track  at  place  and  time  when  accident  occurred  on  responsibil- 
ity of  railroad,  where  death  of  person  struck  by  train  was  due 
to  his  contributory  negligence  in  going  and  remaining  on  track. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Shiflet  (Tex.),  373. 

Insufficiency  of  evidence  of.  Illinois  Central  R.  Co.  v,  Watson 
(Miss.),  199. 

Muffling  head  with  cape  to  keep  off  rain,  instructions.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Cleere  (Ark.),  61. 

Passing  through  defendant's  railroad  yards  in  the  night,  and  out 
on  the  track,  knowing  that  a  train  would  so'on  follow,  without 
looking  for  trains.  Engelking  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  (Mo.),  800. 

Question  for  jury.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere 
(Ark.),  61. 

Under  the  plea  of  contributory  negligence  in  going  on  the  track, 
defendant  may  show,  by  questions  to  plaintiff  and  by  his  dec- 
larations, that  he  was  intoxicated  at  the  time  of  the  accident. 
Sharpton  v,  Augusta  &  A.  Ry.  Co.  (S.  Car.),  190. 

Evidence. 

Under  the  plea  of  general  denial,  defendant  may  show  plaintiff's 
intoxication  when  injured  on  street  car  track,  as  tending  to 
show  contributory  negligence,  and  to  impair  his  credibility. 
Sharpton  v.  Augusta  &  A.  Ry.  Co.  (S.  Car.),  190. 

17  R  R  R— 56 
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Fact  that  person  was  riding  bicycle  between  tracks  did  not  show 
that  he  was  in  peril,  nor  make  it  the  duty  of  the  trainmen  to  stop 
train  to  avoid  injuring  him,  because  he  might  fall  or  be  thrown 
upon  track.    Seaboard  &  R.  R.  Co.*  v,  Vaughan's  Adm'x  (Va.),  600. 

In  action  for  injuries  to  person  on  street  car  track,  instructions  that 
voluntary  intoxication  will  not  excuse  a  traveler  for  failure  to 
exercise  ordinary  care  at  a  railroad  crossing,  was  properly  refused 
as  inapplicable-  to  the  case.  Sharpton  v.  Augusta  &  A.  Ry.  Co. 
(S.  Car.),  190. 

Railroad  liable  for  damages  for  injury  to  any  person  on  its  track, 
whether  at  a  public  crossing  or  elsewhere,  arising  from  careless 
or  negligent  running  of  the  train.  Ray  v.  Chesapeake  &  O.  Rv. 
Co.   (W.  Va.),  779. 

Speed  in  access  of  that  allowed  by  law,  within  municipality,  that  it 
was  not  proximate  cause  and  contributory  negligence  were  the 
only  defenses.     Illinois  Central  R.  Co.  v.  Watson  (Miss.),  199. 

Speed  in  municipality  in  access  of  that  allowed  by  law  was  the 
proximate  cause  of  the  death  of  plaintiffs  son.  Illinois  Central 
R.  Co.  V.  Watson  (Miss.),  199. 

ACCOMPANYING  CATTLE. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES. 

ACCOMPANYING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

ACQUIESCENCE. 

See  RIGHT  OF  WAY. 

ACTIONABLE  NEGLIGENCE. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

ACTIONS. 

Action  for  damages  at  common  law  for  negligence  can  not  be 
joined  in  same  count  with  one  for  statutory  negligence,  under 
Mo.  Rev.  St.  1899,  §  593.  McHugh  v.  St.'  Louis  Transit  Co. 
(Mo.),  349. 

Where  complaint  shows  that  negligence  of  railroad  is  based 
solely  on  alleged  negligence  of  its  servant,  verdict  for  servant,  in 
joint  action  against  both,  exonerates  railroad.  Stevick  v.  North- 
ern Pac.  Ry.  Co.  (Wash.),  318. 

ACT  OP  GOD. 

See  CARRIERS  OF  PASSENGERS. 

ACTS  OF  EMPLOYEES. 

See  NEGLIGENCE. 

ACTS  OF  SERVANTS. 
See  DAMAGES. 

ADDITIONAL  SERVITUDE. 

See  RIGHT  OF  WAY;  STREET  RAILWAYS. 

ADJOINING  OWNERS. 

See  NEGLIGENCE. 

ADJOINING  PROPERTY. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 
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ADVERSE  POSSESSION. 

Railroad's  placing  of  gates  across  a  crossing  interrupted  any  right 
of  way  by  prescription  then  accruing.  Aikens*  Adm'x  v.  New 
York,  etc.,  R.  Co.  (Mass.),  100. 

Use  of  railroad  right  of  way  for  statutory  period  by  owner  of  land, 
in  a  manner  incompatible  with  its  use  for  railroad  purposes. 
Harman  v.  Southern  Ry.  (S.  Car.),  145. 

Where  a  private  way  was  shown  to  have  some  cart  ruts  leading 
to  farmhouses,  and  it  appeared  that  the  public  took  advantage  of 
the  situation,  and  drove  through  it  more  or  less,  it  did  not  show 
a  public  use  sufficient  for  prescription.  Aikcns*  Adm'x  v.  New 
York,  etc.,  R.  Co.  (Mass.),  100. 

AGE  OF  INJURED  PERSON. 

See  CARRIERS  OF  PASSENGERS;  PERSONAL  INJURIES. 

AGENCY. 

See  TORTS. 

AGENTS. 

See  TICKETS  AND  FARES. 

AGGRAVATING  CIRCUMSTANCES. 
See  PERSONAL  INJURIES. 

ALIGHTING  FROM  MOVING  TRAIN. 

See  CARRIERS  OF  PASSENGERS. 

ALLOWING  EMPLOYEES  TO  RIDE  TO  WORK. 

See  MASTER  AND  SERVANT. 

ALLOWING  PASSENGERS  TO  ALIGHT  FROM  MOVING  CAR. 

See  CARRIERS  OF  PASSENGERS. 

AMENDMENT  OF  TRANSCRIPT. 

See  EMINENT  DOMAIN. 

AMENDMENTS. 

See  CARRIERS  OF  PASSENGERS;  NUISANCES*,  PLEAD- 
ING. 

ANIMALS. 

See  CARRIERS  OF  LIVE  STOCK;  FRIGHTENING  TEAMS; 
STOCK,  INJURIES  TO. 

APPEAL. 

See  EMINENT  DOMAIN;.  NEGLIGENCE;  TRIAL. 

APPEAL  FROM  AWARD. 

See  EMINENT  DOMAIN. 

APPLIANCES. 

See  MASTER  AND  SERVANT. 

APPLICATION  OF  STATUTE. 

See   CARRIERS   OF   GOODS;   CROSSINGS;   EMPLOYERS' 
LIABILITY  ACTS;  STOCK,  INJURIES  TO. 

APPROACH  TO  TRAIN. 

Sec  CARRIERS  OF  PASSENGERS. 

ARCH  OVER  STREET. 
See  NUISANCES. 
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ARGUMENTATIVE  INSTRUCTIONS. 

See  CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONG- 
FUL ACT;  FRIGHTENING  TEAMS. 

ARGUMENTS  OF  COUNSEL. 
See  CROSSINGS;  TRIAL. 

ARRESTS. 

See  TORTS. 

When  disorderly  person  is  arrested  by  a  police  officer,  the  pre- 
sumption is  that  the  officer  is  acting  in  his  official  capacity, 
and  not  as  an  agent  of  the  party  who  pays  him.  Foster  v. 
Grand  Rapids  Ry.  Co.  (Mich.),  512. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  PERSONAL  INJURIES; 
TORTS. 

ASSESSMENT. 

See  TAXATION. 

ASSIGNEES. 

See  STREET  RAILWAYS;  TICKETS  AND  FARES. 

ASSISTING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OF  FACTS, 

See  INSTRUCTIONS. 

ASSUMPTION  OP  RISK. 

See  MASTER  AND  SERVANT. 

ASSURANCE  OF  SAFETY  OF  APPLIANCE. 

See  MASTER  AND  SERVANT. 

ATTEMPT  TO  SAVE  LIFE. 

See  CONTRIBUTORY  NEGLIGENCE. 

ATTORNEYS. 

See  TRIAL. 

AUTHORITY. 

See  EMINENT  DOMAIN. 

AUTHORITY  OF  TRAINMEN. 

See  LICENSEES. 

AUTHORIZATION. 

See  NUISANCES. 

AUTOMATIC   COUPLERS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

AWARD. 

See  EMINENT  DOMAIN. 

BAGGAGE. 

Limiting  liability  to  own  line  and  to  certain  amount,  passenger 
not  bound  by  conditions  printed  on  ticket  where  it  was  not 
shown  that  he  knew  of  or  agreed  to  them.  Hutchins  v.  Penn- 
sylvania R.  Co.  (N.  Y.),  685. 
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BAILEES. 

See  CARRIERS  OF  GOODS. 

BANKS. 

See  BILLS  OF  LADING. 

BELLS. 

See  EMINENT  DOMAIN. 

BIAS. 

See  TRIAL. 

BICYCLES. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS. 

BILLS  OF  LADING. 

See  CARRIERS;  CONNECTING  CARRIERS. 

Bill  of  lading  sent  by  seller  through  bank  accompanied  by  draft, 
right  of  vendee  to  sue  for  destruction  of  goods  before  paying 
draft  and  obtaining  bill  of  lading.  Vaughn  v.  New  York,  N.  H. 
&  H.  R.  Co.  (R.  I.),  94. 

Title  to  freight  did  not  pass  to  vendee  until  he  paid  the  draft 
and  obtained  the  bill  of  lading;  and  where  the  goods  were 
destroyed  before  that  time,  he  could  not,  by  afterwards  paying 
the  draft  and  taking  up  the  bill  of  lading,  obtain  a  title  which 
related  back  so  as  to  authorize  him  to  sue  for  the  destruction 
of  the  goods.  Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co.  (R. 
I.),  94. 

BLOCKING  RAILS. 

See  MASTER  AND  SERVANT. 

BODILY  CONDITION. 

See  PERSONAL  INJURIES. 

BOILERS. 

See  NEGLIGENCE. 

BOYS. 

See  NEGLIGENCE. 

BRAKEMEN. 

See  FELLOW  SERVANTS. 

BRAKES. 

See  MASTER  AND  SERVANT. 

BRIDGES. 

See  EMINENT  DOMAIN;  MASTER  AND  SERVANT; 
RIGHT  OF  WAY. 

BURDEN  OF  PROOF. 

See  CARRIERS  OF  LIVE  STOCK;  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  CONTRIBUTORY  NEGLI- 
GENCE; FIRES  SET  BY  LOCOMOTIVES;  NEGLI- 
GENCE; RIGHT  OF  WAY. 

BY-STANDERS. 

See  CROSSINGS. 

CARETAKERS. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS. 
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CAR-REPAIRERS. 

See  LICENSEES. 

CARRIERS. 

See  BILLS  OF  LADING;  CONNECTING  CARRIERS;  IN- 
DEPENDENT CONTRACTORS;  INTERSTATE  COM- 
MERCE; WAREHOUSEMAN. 

CARRIERS  OF  GOODS. 

See  COMMON  CARRIERS. . 

Carrier  was  bound  to  sustain  truth  of  defense,  of  contributory  neg- 
ligence, absence  of  damages,  and  exemption  from  liability  for 
damage  occurring  on  another  line.  Walter  v,  Alabama  Great 
Southern  R.  Co.  (Ala.),  42. 

Consignee  had  capacity  to  sue  for  injuries  to  entire  shipment, 
though  part  of  the  goods  belonged  to  his  wife.  Walter  v.  Ala- 
bama Great  Southern  R.  Co.  (Ala.),  42. 

Damages. 

Delay  in  delivery  of  machinery,  where  carrier  had  no  notice  as 
to  purpose  for  which  it  was  needed.  Traywick  v.  Southern 
Ry.  Co.  (S.  Car.),  678. 

Delivery. 

Consignee  permitted  to  remove  part  of  goods  from  car  on  spur 
track,  and  to  exercise  dominion  over  it,  termination  of  car- 
rier's liability.  Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co.  (R. 
I.),  94. 

Delivery  to  consignee,  what   constitutes.     C.   D.    Kenny   Co.  v. 
Atlanta  &  W.  P.  R.  Co.  (Ga.),  638. 
Failure  to  transport  promptly,  application  of  N.  Car.  penal  statute. 

Meredith  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  641. 
Freight  stolen  from  car,  after  consignee  has  removed  some  of  it, 

carrier  liable  only   for  gross  negligence  as   gratuitous  bailee.  O 

D.  Kenny  Co.  v.  Atlanta  &  W.  P.  R.  Co.  (Ga.),  638. 

Limiting  Liability. 

Consideration,  sufficiency  of.    Arthur  v.  Texas  &  P.  Ry.  Co.  (C. 

C.  A.),  17. 
Consideration,  sufficiency  of  where  bill  of  lading  containing  fire 
exemption  clause  was  accepted,  without  requiring  rate  to  be 
furnished  at  which  carrier  would  ship  cotton  under  common- 
law  liability  contract.     Arthur  v.  Texas  &  P.  Ry.  Co.   (C.  C. 
A.),  17. 
Nondelivery   of  freight,  burden   on   carrier  to   plead  and   prove 
special  agreement.     Chicago  Great  Western  Ry.  Co.  v,  Dunlap 
(Kan.),  655. 
Proximate  cause  where  goods  were  destroyed  by  fire,  started  with- 
out  carrier's   fault,   but   there   was   negligence   in    failing  to   ex- 
tinguish  it.     Peerless-  Mfg.   Co.   v.   New   York,   etc.,   R.    R.    (N. 
H.).  13. 
Sufficiency  of  evidence  to  justify  finding  that  carrier  was  guilty  of 
negligence   causing  loss,  in  action  for  goods  destroyed  by   fire 
while  in  its  possession.     Peerless  Mfg.  Co.  v.  New  York,  etc.,  R. 
R.  (N.  H.),  13. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS;  COMMON  CARRIERS; 
CONNECTING  CARRIERS;  LICENSEES. 
Burden  was  on  carrier  to  prove  that  cause  of  injury  was  one  for 

which  it  was  not  liable.     Chicago,  I.  &  L.  Ry.  Co.  v.  Woodward 

(Ind.),  7. 
Contract  for  shipment  of  cattle  and  subsequent  contract  for  car- 


GENERAL  INDEX  887 

CARRIERS  OF  LIVE  STOCK-^Continued. 

riage  of  caretaker  constituted  but  one  contract,  supported  by  one 
consideration.     Sprigg's  .Adm'r  v.  Rutland  R.  Co.  (Vt),  628. 

Damages. 

Expenses  in  restoring  cattle,  so  as  to  make  them  marketable,  was 
recoverable  against  the  carrier.     Chicago,  I.  &  L.  Ry.  Co.  v. 
Woodward  (Ind),  7. 
Liability  for  loss  or  injury,  general  rule.    Chicago,  I.  &  L.  Ry.  Co. 

Woodward  (Ind.),  7. 

Limiting  Liability. 

Agreed  valuation  of  cattle  and  exemption  from  liability  for  in- 
jury to  caretaker,  contract  was  divisible  in  its  provisions,  and 
if  one  of  them  was  good,  it  could  be  sustained,  although  the 
other  was  condemned  as  illegal.  Sprigg*s  Adm'r  v.  Rutland 
R.  Co.  (Vt.),  628. 

CARRIERS  OF  PASSENGERS. 

See  ARRESTS;  BAGGAGE;  INSTRUCTIONS;  RAILROAD 
COMMISSIONS;  STATIONS  AND  DEPOTS;  TICKETS 
AND  FARES;  TRIAL. 

Act  of  God,  court  sufliciently  charged  the  rule  with  reference  to 
carrier's  liability.     Southern  Pac.  Co.  v.  Schuyler  (C.  C.  A.),  674. 

Amendment  for  the  purpose  of  correcting  allegation  as  to  on  what 
part  of  the  road  the  accident  to  the  passenger  occurred,  so  as  to 
make  it  conform  to  the  evidence,  but  still  referring  to  the  same 
transaction,  and  not  to  a  different  occurrence,  did  not  add  a  new 
and  distinct  cause  of  action.  Georgia  Ry.  &  Electric  Co.  v. 
Reeves  (Ga.),  26. 

Amendment,  where  it,  taken  in  connection  with  the  declaration, 
sufficiently  showed  that  the  act  from  which  the  injury  to  a  pas- 
senger was  alleged  to  have  resulted,  there  was  no  error  in  over- 
ruling a  demurrer  thereto.  Georgia  Ry.  &  Electric  Co.  v. 
Reeves   (Ga.),  26. 

Amendment,  which  alleged  an  additional  act  of  negligence  form- 
ing part  of  the  same  transaction,  did  not  set  up  a  new  and  dis- 
tinct cause  of  action,  in  a  suit  based  on  the  allegation  that  a 
street  car  passenger,  at  the  direction  of  the  conductor,  was  re- 
quired to  change  cars,  and  was  injured  while  doing  so,  through 
negligence.     Georgia  Ry.  &  Electric  Co.  v.  Reeves  (Ga.),  26. 

Amendment,  which  alleged  that  "said  jerk  of  said  car  was  caused 
by  defendant's  servants  and  agents  in  charge  of  said  car,"  in 
action  for  injury  to  passenger,  was  not  subject  to  objection  on 
the  ground  that  it  did  not  connect  the  alleged  negligence  with 
defendant.     Georgia  Ry.   &  Electric  Co.  v.  Reeves   ((^a.),  26. 

Assault  on  passenger  by  special  deputy  sheriff,  paid  by  street  rail- 
way, act  of  deputy  was  upon  the  express  or  implied  request  of 
conductor,  so  as  to  render  railway  liable.  Foster  v.  Grand 
Rapids  Ry.  Co.   (Mich.),  512. 

Assault  on  passenger  by  special  deputy  sheriff,  paid  by  street  rail- 
way company,  acting  solely  in  his  capacit^'^  as  an  officer,  and  not 
by  the  direction  of  the  conductor,  company  not  liable.  Foster  v. 
Grand  Rapids  Ry.  Co.  (Mich.),  512. 

Assisting  passenger  to  board,  right  of  such  person,  when  returning 
to  station,  to  rely  on  implied  assurance  of  absence  of  danger 
from  trains.    St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.),  61. 

Breaking  of  rail,  when  not  shown  to  have  been  due  to  vis  major 
or  unavoidable  accident,  is  indicative  of  negligence  as  against  a 
passenger,  regardless  of  the  condition  of  the  track  prior  to  the 
time  of  the  break.    Western  Maryland  R.  Co.  v.  Shivers  (Md.),34. 

Complaint  in  action  for  death  of  an  alighting  passenger,  which 
alleged  that  decedent  was  violently  thrown  from   a  train,  suffi- 
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ciently  showed  the  manner  of  the  infliction  of  the  injuries. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.),  79. 

Conductor  carelessly  falling  against  passenger,  negligence,  regard- 
less of  whether  conductor  is,  in  general,  competent  or  incompe- 
tent, or  whether  or  not  the  street  railway  might  reasonably  have 
known  of  his  incompetency.  Spinney  v.  Boston  Elevated  Ry. 
Co.  (Mass.),  662. 

Contributory  Negligence. 

Alighting  from  moving  car  after  porter  had  announced  last  sta- 
tion and  opened  vestibule  door.  Mearns  v.  Central  R,  R.  of 
New  Jersey  (C.  C.  A.),  97. 

Alighting  from  moving  train  after  being  cautioned  against  mak- 
ing attempt,  question  for  jury.  Kansas  City,  M.  &  B.  R.  Co.  v, 
Matthews   (Ala.),  79. 

Alighting  from  moving  train,  instruction  properly  refused,  be- 
cause abstract  and  argumentative.  Kansas  City,  M.  &  B.  R. 
Co.  V.  Matthews   (Ala.),  79. 

Alighting  from  moving  train,  plea  was  bad  because  requiring 
jury  to  And  that  passenger  was  negligent  in  alighting  while 
the  train  was  in  tl^e  slightest  motion,  though  the  motion  was 
such  as  to  involve  the  risk  a  man  of  ordinary  prudence  would 
take  under  the  circumstances.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Matthews  (Ala.),  79. 

Alighting  from  train  at  night  at  a  dark  place,  while  train  was 
moving  at  rate  of  one  or  two  miles  an  hour,  question  for  jury. 
Kansas  City,  M.  &  B.  R.  Co.  v,  Matthews  (Ala.),  79. 

Alighting  from  train,  instruction  properly  refused  for  failing  to 
hypothesize  that  passenger's  negligence  contributed  to  his  in- 
jury.    Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.),  79. 

Alighting  on  left  foot  from  train  moving  to  his  left  at  rate  of  one 
or  two  miles  an  hour,  question  for  jury.  Kansas  City,  M.  &  B. 
R.  Co.  V.  Matthews    (Ala.),  79. 

Boarding  moving  street  car  near  barrier  surrounding  excavation. 
Berry  v,  Utica  Belt  Line  St.  Ry.  Co.  (N.  Y.),  669. 

Boarding  moving  train.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hollo- 
way   (Kan.),  648. 

Boarding  moving  train,  could  not  be  held,  as  matter  of  law,  that 
attempt  was  so  obviously  dangerous  as  to  constitute  contribu- 
tory negligence.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  HoUoway 
(Kan.),  648. 

Excited  passenger  jumping  from  train  by  direction  of  conductor, 
who  told  her  it  was  in  motion  when  it  was  not,  question  for 
jury.     Staines  v.  Central  R.  Co.  of  New  Jersey  (N.  J.),  612. 

Injury  to  boarding  passenger  from  sudden  movement  of  train, 
erroneous  instruction  declaring  there  could  be  no  recovery, 
unless  defendant  was  chargeable  with  notice  of  his  position. 
Kansas  City  Southern  Ry.  Co.  v.  McGinty  (Ark.),  71. 

One-armed  man  boarding  moving  car.  Talbert  v.  Charleston  & 
W.  C.  Ry.  Co.  (S.  Car.),  53. 

Passenger  riding  on  back  platform  of  street  car,  who  gets  on  step 
while  car  is  moving,  and  is  thrown  off  by  sudden  jerk,  is  guilty 
of  contributory  negligence  barring  recovery.  GafFney  v.  Union 
Traction  Co.  (Pa.),  661. 

Degree  of  Care. 

Care  due  person  who  has  purchased  ticket,  in  providing  safe  ap- 
proach to  train.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Holloway 
(Kan,),    648. 

Care  required  in  furnishing  appliances,  instruction  properly  re- 
fused as  inapplicable,  in  action  for  injuries  to  mail  clerk  by 
derailment  of  train,  caused  by  a  washout.  Southern  Pac.  Co. 
V.  Schuyler  (C.  C.  A.),  674. 
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Degree  of  care  required  of    carrier.      Denham    v.    Washington 
M/ater  Power  Co.   (Wash.),  689;  Lincoln  Traction  Co.  v.  Hel- 
ler (Neb.),  368;  Little  Rock  Traction  &  Electric  Co.  v.  Kimbro 
(Ark.),  501. 
Degree  of  care  required  of  carrier,  instruction  was  sufficient,  in 
the  absence  of  a  request  from  plaintiff  for  a  more  definite  and 
specific  instruction.    Denham  v.  Washington  Water  Power  Co. 
(Wash.),  689. 
General  rule  as  to  care  required  of  carrier  of  passengers.     West- 
ern Maryland  R.  Co.  v.  Shivers  (Md.),  34. 
In  action  for  death  of  a  person  wlio  had  assisted  a  passenger, 
killed  by  a  train  on  another  track  after  he  had  alighted,  in- 
structions,  when   taken   together,   were   not  erroneous   on  xhe 
ground  that  the  word  "guard"  required  greater  care  that  re- 
quired by  the  statute  of  Arkansas,  which  only  requires  a  look- 
out to  be  kept;  nor  on  the  groimd  that  it  assumed  the  exist- 
ence of  the  fact  that  deceased  was  rightfully  on  the  track.     St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.),  61. 
In  an  action  for  the  death  of  a  passenger  thrown  from  a  train 
while  alighting,  where  the  evidence  showed  causal  net?Iigence 
on  the  part  of  the  trainmen,  defendant  was  not  entitled  lo  an 
artirmative  charge.     Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews 
(Ala.),  79. 
Instruction,  requiring  in  one  part  the  exercise  by  those  in  charge 
of  the  car  of  **a  very  high  degree  of  care"  and  in  another  part 
of  ''ordinary  care"  by  the  conductor,  if  erroneous,  was  in  de- 
fendant's favor,  and  not  reversible  error,  in  action  for  injury  to 
passenger  alighting  from  moving  car.     McHugh  v.  St.   Louis 
Transit  Co.   (Mo.),  349. 
Instruction   that   if  the   conductor   in   addition   to   warning   pas- 
senger not  to  step  from  moving    car,    "exercised     reasonable 
care  to  prevent  her  from  alighting,  therefrom,"  she  could  not 
recover,  was  not  error.     McHugh  v.   St.    Louis    Transit    Co. 
(Mo.),  349. 
Designation  of  negligent  employees,  complaint,  in  action  for  death 
of  passenger  thrown  from  train,  was  sufficient,  although  it  did 
not  allege  who  the  negligent  servants  were,  or  their  duties  in  the 
operation  of  the  train,  or  that  the  injury  resulted  from  defend- 
ant's negligence.     Kansas  City,  M.   &  B.    R.    Co.    v.    Matthews 
(Ala.),  79. 
Disclosure  of  defense,  under  Mass.  Rev.  Laws,  c.  173,  §  63,  street 
railway,  sued  for   injuries  to  a  passenger,   need  not  disclose,   in 
answer   to   interrogatories,   the   contents   of   a   report   containing 
the  names  of  witnesses  to  the  accident  and  the  time  and  manner 
in  which  it  happened,   submitted  by  the  conductor  of   the   car. 
Spinney  v.  Boston  Elevated  Ry.  Co.  (Mass.),  662. 
Duty  of  motoman  to  see  that  no  passenger  is  in  the  act  of  rlight- 
ing  or  in  a  dangerous  position  before  putting  car  again  in  motion. 
Little  Rock  Traction  &  Electric  Co.  v.  Kimbro  (Ark.),  501. 

Ejection. 

Carrier  liable  for  ejection  of  person  who  had  been  received  i  s  a 
passenger  in  special  street  car  chartered  by  another,  by  its 
conductor.     McCarter  v.   Greenville  Traction  Co.   (S.  Car.),  5. 

Return  ticket,  where  agent  wrongfully  refused  to  indorse  it,  and 
passenger  was  ejected  from  train,  he  was  entitled  to  recover,  it 
not  having  been  incumbent  on  him  to  purchase  a  ticket  or  to 
pay  fare.    Texas  &  P.  Ry.  Co.  v.  Payne  (Tex.),  89. 

Evidence. 

Further  evidence  on  behalf  of  injured  street  car  passenger  as  to 
the  extent  of  the  flashes  and  explosions  of  electricity  at  the 
time  of  the  accident  was  not  admissible  in  rebuttal.  Patterson 
V.  San  Francisco  &  S.  M.  Electric  Ry.  Co.  (Cal.),  552. 
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Evidence  tending  to  establish  some  act,  neglect,  or  default  upon 
the  part  of  the  carrier's  employees,  resulting  in  injury  to  a  pas- 
senger, cannot  be  withdrawn  from  the  jury  merely  because  the 
carrier  adduces  prepondering  contradictory  evidence.  Western 
Maryland  R.  Co.  v.  Shivers  (Md.),  34. 

Fact  that  the  injuries  to  an  alighting  passenger  would  not  have 
happened  to  a  younger  person,  or  one  of  less  weight,  does  not 
absolve  the  carrier.  Staines  v.  Central  R.  Co.  of  New  Jersey 
(N.  J.),  612. 

Instruction,  in  action  for  death  of  passenger  from  sudden  jerk  of 
street  car  while  he  was  alighting,  involving  cause  of  injury,  con- 
tributory negligence,  and  wantonness  on  part  of  conductor,  was 
not  subject  to  objection  of  assuming  facts  stated  therein.  Birm- 
ingham Ry.,  Light  &  Power  Co.  v.  Enslen  (Ala.),  127. 

Invitation  to  alight.  Mearns  v.  Central  R.  R.  of  New  Jersey  (C. 
C.  A.),  97. 

Liability  for  injury  to  alighting  passenger  where  there  was  both 
contributory  negligence  and  negligence  on  the  part  of  the  con- 
ductor after  discovery  of  passenger's  peril,  instruction  erroneous 
for  failure  to  define  plaintiff's  negligent  conduct.  Little  Rock 
Traction  &  Electric  Co.  v.  Kimbro  (Ark.),  501. 

Liability  for  injury  to  alighting  passenger  where  there  was  both 
contributory  negligence  and  negligence  on  the  part  of  the  con- 
ductor after  ciiscovery  of  plaintiff's  peril,  instruction  erroneous, 
as  excluding  the  point  whether,  in  the  exercise  of  reasonable 
foresight,  the  conductor  should  have  anticipated  that  plaintiff 
would  be  injured  by  alighting  when  the  car  was  in  motion.  Lit- 
tle Rock  Traction  &  Electric  Co.  v.  Kimbro  (Ark.),  501. 

Limiting  Liability. 

Caretaker  accompanying  cattle  was  a  passenger,  for  whose  in- 
juries, resulting  through  negligence,  carrier  could  not  relieve 
itself  from  liability  by  invoking  stipulations  in  the  contract  of 
carrier,  Sprigg's  Adm'r  v.  Rutland  R.  Co.  (Vt.),  628. 
Express  messengers,  right  of  railroad  to  exempt  itself  by  con- 
tract with  express  company  from  liability  for  injuries  to.  Kelly 
V.  Malott   (C.  C.  A.),  635. 

Mail  clerk,  care  due  in  keeping  tracks  in  safe  condition.  Southern 
Pac.  Co.  V.  Schuyler  (C.  C.  A.),  674. 

Negligence  as  to  awaiting  passenger  in  running  freight  train  be- 
tween station  and  passenger  train,  and  thereby  blocking  access 
to  passenger  train  during  time  it  stopped  at  station.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Holloway  (Kan.),  648. 

Negligence,  failure  of  track  walker  to  discover  break  in  I'ail  is,  as 
respects  a  passenger  on  a  car  subsequently  derailed  at  the  break, 
regardless  of  the  condition  of  the  track  prior  to  the  break. 
Western  Maryland  R.  Co.  v.  Shivers  (Md.),  34. 

Negligence  in  maintenance  of  the  track  was  a  question  for  the  jury, 
in  an  action  for  injury  to  a  passenger  from  a  derailment.  West- 
ern Maryland  R.  Co.  v.  Shivers  (Md.),  34. 

Negligence,  sufficiency  of  evidence  for  submission  to  jury,  in  action 
for  injuries  to  alighting  street  car  passengers.  McHugh  v.  St. 
Louis  Transit  Co.  (Mo.),  349. 

One-armed  passenger  knocked  off  by  trunk  standing  near  moving 
car,  while  boarding  it  by  direction  of  conductor,  sufficiency  of 
complaint.    Talbert  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  53. 

Ordinance  prohibiting  conductors  from  allowing  women  or  chil- 
dren to  enter  or  leave  moving  cars  is  within  police  power  of  city. 
McHugh  V.  St.  Louis  Transit  Co,   (Mo.),  349. 

Ordinance  prohibiting  conductors  from  allowing  women  or  chil- 
dren to  enter  or  leave  moving  cars,  reasonableness  of.  McHugh 
V.  St.  Louis  Transit  Co.  (Mo.),  349. 

Pleading,  not  necessary  to  allege  in  detail  by  what  particular  means 
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defendant's  servants  caused  the  jerk  to  occur,  by  which  it  was 
claimed  a  passenger  was  injured.  Georgia  Ry.  &  Electric  Co.  z/. 
Reeves  (Ga.),  26. 
Prayer  asked  by  carrier,  in  action  for  injury  to  passenger,  that 
the  court  rule  as  matter  of  law  upon  the  pleadings  and  evidence 
that  defendant  had  proved  that  the  accident  was  not  due  to  its 
evidence  or  that  of  its  servants,  could  not  properly  have  been 
given.    Western  Maryland  R.  Co.  v.  Shivers  (Md.),  34. 

Presumption  of  Negligence. 

How  rebutted.    Lincoln  Traction  Co.  v.  Heller  (Neb.),  368. 
Injury  to  passenger  by  sudden  jerk,  while  changing  cars  by  direc- 
tion of  conductor,  resulted  from  the  running  of  the  cars  of  the 
company,   within  meaning  of   Georgia   Statute;   and   was  also 
damage  done  by  a  person  in  the  employment  of  the  company. 
Georgia  Ry.  &  Electric  Co.  v.  Reeves  (Ga.),  26. 
Injury   to   passenger   from   abnormal   condition   in   actual   trans- 
portation department,  vis  major.     Western   Maryland   R.   Co. 
V.  Shivers  (Md.),  34. 
Limiting   to   specific   acts   alleged,    instructions    did    not    furnish 
ground  for  new  trial.     Georgia  Ry.  &  Electric  Co.  ix.  Reeves 
(Ga.),  26. 
Presumption   of  negligence   from   injury   to  alighting   street   car 
passenger,  instruction  as  to  burden  of  proof  not  warranted  by 
evidence.     Blake  v.  Camden  Interstate  Ry.  Co.   (W.  Va.),  619. 
Presumption  of  negligence  from  injury  to  passenger,  defendant 
entitled  to  verdict  if  it  produces  sufficient  evidence  to  balance 
presumption  without  overcoming  \\  by  preponderance   of  evi- 
dence.    Patterson  v,  San  Francisco  &  S.  M.  Electric  Ry.  Co. 
(Cal.),  552. 
Presumption  of  negligence   from   injury    to    passenger,    it     was 
proper  to  charge  that  burden  of  proof  was  upon  plaintiff.    Pat- 
terson V.  San  Francisco  &  S.  M.  Electric  Ry.  Co.  (Cal.),  552. 
Presumption  of  negligence  not   raised   by   mere   fact  that  street 
car  passenger  was  injured.    State  v.  United  Rys.  &  Electric  Co. 
(Md.),  624. 
Vis  major.    Western  Maryland  R.  Co.  v.  Shivers  (Md.),  34. 
Safe  place  to  alight,  petition,  in  action  for  injury  to  street  car  pas- 
senger from  alleged  negligence    of    conductor,    when     car     was 
stopped  at  a  rough  place  in  the  street,  stated  no  cause  of  action. 
Murnahan  v.  Cincinnati,  N.  &  C.  St.  Ry.  Co.  (Ky.),  067. 
Sufficiency  of  complaint  in  action  for  the  death  of  an  alighting  pas- 
senger, thrown  from  the  train  through  alleged  negligence.    Kan- 
sas City,  M.  &  B.  R.  Co.  z^.  Matthews  (Ala.),  79. 
Time   to   alight,   care   required   of  those   in   charge   of   street   cars. 

Little  Rock  Traction  &  Electric  Co.  v.  Kimbro  (Ark.),  501. 
Two  causes  of  action  alleged,  negligently  starting  car  while  pas- 
senger was   alighting  and   allowing   passenger   to  leave   moving 
car  in  violation  of  ordinance.     McHugh  v.  St.  Louis  Transit  Co. 
(Mo.),  349. 
Variance,  there  was  none  between  a  complaint  which  alleged  that 
a  passenger  was  violently  thrown  from  a  train  and  fatally  in- 
jured, and  proof  that  he  voluntarily  stepped  from  a  moving  train 
onto  a  station  platform,  lost  his  footing,  and  received  the  fatal 
injury.     Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.),  79. 
Verdict   properly   directed   for   defendant,    in   action   for   death    of 
street  car   passenger   thrown  from  rear  platform   as   car  passed 
over  switch,  where  there  was  evidence  that  car  was  "going  at  a 
good   rate   of  speed,"  but  no  evidence   of  negligence.     State  v. 
United  Rys.  &  Electric  Co.  (Md.),  624. 
Vis  major,  wrongful  act,  neglect  or  default  of  carrier's  employees 
cannot  be  treated  as  such.    Western  Maryland  R.  Co.  v.  Shivers 
(Md.),  34. 
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CARRIERS  OF  PASSENGERS-^Continued. 

Whether  the  statement  of  a  conductor  to  plaintiff,  desiring  to 
board  a  train,  that  **I  am  going;  you  had  better  get  on  the  train* 
— was  a  warning  or  an  invitation  to  get  on,  was  a  question  of 
fact  for  the  jury,  and  not  to  be  determined  by  the  court  on  de- 
murrer. Taibert  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  53. 
Who  Are  Passengers. 

Caretaker  accompanying  cattle.     Sprigg's  Adm'r  v,   Rutland  R. 

Co.  (Vt),  628. 
Person  entering  station  and  purchasing  ticket  with  intention  of 
taking  passage  on  train  soon  to  arrive.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Holloway  (Kan.),  648. 
Waiver  of  right  to  insist  that  person  in  special  street  car  char- 
tered by  another  was  not  a  passenger.  McCarter  v.  Greenville 
Traction  Co.  (S.  Car.),  5. 

CARRYING  EMPLOYEES. 

See  MASTER  AND  SERVANT. 

CARS. 

See  MASTER  AND  SERVANT;  TAXATION. 

CAR  SEEN  IN  TIME. 

See  STREET  RAILWAYS. 

CATTLE. 

See  CARRIERS  OF  LIVE  STOCK. 

CATTLE  GUARDS. 

See  MASTER  AND  SERVANT. 

CAUSE  OF  ACTION. 

See  NEGLIGENCE. 

CAUSE  OF  DEATH. 

See  DEATH  BY  WRONGFUL  ACT. 

CAUSES  OF  ACTION. 

See  ACTIONS;  CARRIERS  OF  PASSENGERS. 

CHALLENGE  FOR  CAUSE. 

See  JURORS. 

CHALLANGING  JURORS. 

See  EMINENT  DOMAIN. 

CHANGE  OF  GRADE. 

See  RAILROADS  IN  STREETS. 

CHANGE  OF  GAUGE. 

See  RIGHT  OF  WAY. 

CHARACTER. 

See  EVIDENCE. 

CHARGEABLE  WITH  NOTICE. 

See  MASTER  AND  SERVANT. 

CHARGES. 

See  WAREHOUSEMEN. 

CHARTERS. 

See  RAILROADS;  RAILROADS  IN  STREETS. 
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CHILDREN. 

See  NEGLIGENCE. 

Child  injured  in  railroad  yard  where  posted  notices  warned  people 
to  keep  off  track,  effect  of  mere  proof  that  children  were  in  the 
habit  of  playing  on  or  near  track  on  railroad's  responsibility^ 
where  it  was  not  shown  that  its  employees  knew  the  child  was 
on  the  track.    Katzinski  v.  Grand  Trunk  Ry.  Co.  (Mich.),  381. 

Child  injured  while  playing  with  unsecured  turntable,  insufficiency 
of  evidence  to  show  freedom  from  negligence.  Berg  v,  Minne- 
apolis &  St.  L.  R.  Co.  (Minn.),  616. 

Child  killed  by  street  car,  plaintiffs  evidence  justified  ruling  that 
he  could  not  recover.  Murphy  v,  Boston  Elevated  Ry.  Co. 
(Mass.),  838. 

Contributory  Negligence. 

Child  five  years  of  age,  after  being  rescued,  going  into  burning 
house.  Birmingham  Ry.,  Light  &  Power  Co.  v.  Hinton  (Ala.), 
173. 

Where  child  of  sufficient  age  and  capacity  is  allowed  to  prop- 
erly travel  unattended  in  a  public  way  used  in  part  by  electric 
cars,  in  the  street,  it  is  contributory  negligence  on  his  part  if 
he  unreasonably,  intelligentNr,  and  intentionally  runs  into 
danger.     Murphy  v.  Boston  Elevated  Ry.  Co.  (Mass.),  838. 

CHOOSING  DANGEROUS  METHOD. 

See  MASTER  AND  SERVANT- 

CINDERS. 

See  EMINENT  DOMAIN;  NUISANCES. 

CIRCUMSTANTIAL  EVIDENCE. 

See  CROSSINGS;  NEGLIGENCE. 

CLAIMS. 

See  INSOLVENCY;  LIENS. 

CO-EMPLOYEES. 

See  FELLOW  SERVANTS. 

COLLISIONS. 

See  NEGLIGENCE;  STREET  RAILWAYS. 

COMBUSTIBLES  ON  RIGHT  OF  WAY. 

See  FIRES  SET  BY  LOCOMOTIVES. 

COMFORT. 

See  NUISANCES. 

COMMON  CARRIERS. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CONNECTING  CARRIERS;  WAREHOUSEMEN. 

Liability  at  common  law,  general  rule.    Southern  Ry.  Co.  v.  Levy 

(Ala.),  50. 
Liability  for  loss  or  injury,  general  rule.     Chicago,  I.  &  L.  Ry.  Co. 

V,  Woodward  (Ind.),  7. 

Limiting  Liability.  «  ' 

Burden  of  proving  cause  of  loss  within  limitation,  and  absence 
of  negligence.    Southern  Ry.  Co.  v.  Levy  (Ala.),  50. 

Burden  on  carrier  to  show  that  special  agreement  relieved  it 
from  liability  for  the  wrongful  acts  charged  in  petition.  Chi- 
cago Great  Western  Ry.  Co.  v.  Dunlap  (Kan.),  655. 

Negligence.     Peerless   Mfg.   Co.  v.   New  York,   etc.,   R.   R.    (N. 
H.),  13. 
Prima  facie  case  where  loss  of  goods.     Southern  Ry.  Co.  v.  Levy 

(Ala.),  50. 
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COMMON-LAW  AND  STATUTORY  NEGLIGENCE. 

See  ACTIOXS. 

COMMON-LAW  OR  STATUTORY  LIABILITY. 

See  MASTER  AND  SERVANT. 

COMMON  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

COMPENSATION. 

See   EMINENT  DOMAIN. 

COMPENSATION  ONLY. 

See  PERSONAL  INJURIES. 

COMPETENT  SERVANTS. 

See  MASTER  AND  SERVANTS. 

COMPLAINTS  OP  INJURED  PERSON. 

See  PERSONAL  INJURIES. 

COMPRESS  COMPANIES. 

See  INDEPENDENT  CONTRACTORS. 

CONCURRING  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

CONDEMNATION  PROCEEDINGS. 

See  EMINENT  DOMAIN. 

CONDUCTORS. 

See  CARRIERS  OF  PASSENGERS 

CONDUCTOR'S  SCOPE  OF  EMPLOYMENT. 

See  MASTER  AND  SERVANT. 

CONDUCTOR  STUMBLING  AGAINST  PASSENGER. 

See  CARRIERS  OF  PASSENGERS. 

CONFLICT  OF  LAWS. 

See  CONTRIBUTORY  NEGLIGENCE. 

CONGRESS. 

See  INTERSTATE  COMMERCE. 

CONNECTING  CARRIERS. 
See  BAGGAGE. 

Authority  of  carrier  to  render  itself  liable  for  loss,  injury  or  delay, 
on  line  of  another  carrier.  Chicago,  I.  &  L.  Ry.  Co.  v.  Wood- 
ward (Ind.),  7. 

Burden  was  on  initial  carrier,  where  delay  in  shipment,  to  show 
that  damage  to  freight  did  not  occur  while  goods  were  in  its 
possession.     Meredith  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  641. 

Complaint,  alleging  injury  to  goods  delivered  to  a  connecting  car- 
rier, was  substantially  in  the  form  prescribed  by  Alabama  Code, 
1896,  p.  946,  No.  15,  and  was  not,  therefore,  demurrable.  Walter 
V.  Alabama  Great  Southern  R.  Co.  (Ala.),  42. 

Contributory  Negligence. 

Of   shipper  in  loading  goods   on   car   of  initial    carrier  was  no 
defense,  in  action  against  connecting  carrier  for  injuries  to  the 
goods.    Walter  v.  Alabama  Great  Southern  R.  Co.  (Ala.),  42. 
Liability  of  initial  carrier  for  damage  on  connecting  line,  general 
rule.    Southern  Ry.  Co.  v.  Levy  (Ala.),  50. 
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CONNECTING  CARRIERS— Continued. 

Lin&iting  Liability. 

Bill  of  lading  not  received  by  shipper  contemporaneously  with 
delivery  of  goods,  liability  of  initial  carrier.     Southern  Ry.  Co. 
V.  Levy  (Ala.),  50. 
Burden  was  on  delivering  carrier  to  show  that  the  goods  were  not 
injured  while  in  its  possession,  though  its  liability  was  limited 
to  its  own  line.     Walter  v,  Alabama  Great  Southern  R.   Co. 
(Ala.),  42. 
Presumption   as   to  contemporaneous   delivery  of  bill   of  lading 
with  delivery  of  goods  to  initial  carrier.     Southern  Ry.  Co.  v. 
Levy  (Ala.),  50. 
To  own  line,  effect  of  bill  of  lading  on  liability  of  delivering  car- 
rier.    Walter  v.  Alabama  Great  Southern  R.  Co.  (Ala.),  42. 
Where  connecting  carrier's  liability  was  limited  to  its  own  line, 
requested  mstruction  as  to  plaintiff's  right  to  recover  was  prop- 
erly  refused,  as   pretermitting  any  inquiry  as  to  whether   the 
injury  to  the  goods  occurred  on  defendant's  line,  or  while  in 
defendant's  possession  as  a  carrier.     Walter  v.  Alabama  Great 
Southern  R.  Co.  (Ala.),  42. 
Presumption,  in  aid  of  general  verdict  for  plaintiff,  was  that  the 
loss  and  injuries  resulted  to  the  cattle  while  in  the  hands  of  the 
connecting  carrier.      Chicago,    I.    &   L.     Ry.    Co.  v.   Woodward 
(Ind.),  7. 
Presumption,  in  support  of  general  verdict  for  plaintiff,   that   the 
further  part  of  the  initial  carrier's  contract  was  to  safely  carry, 
and  deliver  to  consignee,  beyond  its  own  line.     Chicago,  I.  &  L 
Ry.  Co.  V.  Woodward  (Ind.),  7. 
Presumption  that   injury   to   freight   in   possession   of   carrier   was 
caused  by  negligence,  statute  of  North  Carolina  not  applicable  to 
question  of  burden  of  showing  whether  damage  to  goods  deliv- 
ered  did  not  happen  while  goods  were   in   possession  of  initial 
carrier.     Meredith  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  641. 
Prima  facie  case    against    delivering  carrier.     Walter    v,    Alabama 

Great  Southern  R.  Co.  (Ala.),  42. 
Repugnant  defenses,  where  carrier  pleaded  contributory  negligence, 
and,  in  an  amendment,  denied  that  the  goods  were  injured  while 
in   its   possession.     Walter  v.  Alabama   Great   Southern   R.    Co. 
(Ala.),  42. 
Selection     of     connecting     carrier,     authority     of     initial     carrier. 

Chicago,  I.  &  L  Ry.  Co.  v.  AVoodward  (Ind.),  7. 
Termination  of  initial  carrier's  liability.     Meredith  v.  Seaboard  Air 

Line  Ry.  (N.  Car.),  641. 
Termination  of  liability  of  initial  carrier.    Chicago,  I.  &  L.  Ry.  Co. 
V.  Woodward  (Ind.),  7. 

CONNECTING  STREETS. 

See  EMINENT  DOMAIN. 

CONSENT  OF  CITY. 

See  RAILROADS  IN  STREETS. 

CONSEQUENTIAL  DAMAGES. 

See  NUISANCES. 

CONSEQUENTIAL  INJURIES. 

See  EMINENT  DOMAIN. 

CONSIDERATION. 

See  CARRIERS  OF  GOODS. 

CONSIGNEES. 

See  CARRIERS  OF  GOODS. 
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CONSOLIDATION. 

See  RAILROADS, 

CONSOLIDATION  OF  APPEALS. 

See  EMINENT  DOMAIN. 

CONSTITUTIONAL  LAW. 

See  CARRIERS  OF  PASSENGERS;  EMINENT  DOMAIN; 
INTERSTATE  COMMERCE;  RAILROAD  COMMIS- 
SIONS; TAXATION. 

CONSTRUCTION. 

See  RIGHT  OF  WAY. 

CONSTRUCTION  COMPANIES. 

See  MASTER  AND  SERVANT. 

CONSTRUCTION  WORK. 

See  EMPLOYERS'  LIABILITY  ACTS. 

CONSTRUCTIVE  NOTICE. 

See  RIGHT  OF  WAY. 

CONTINUING  NUISANCE. 
See  NUISANCES. 

CONTINUING  TO  USE  DEFECTIVE  BRAKE. 

See  MASTER  AND  SERVANT. 

CONTRACT  FOR  TRANSPORTATION. 

See  EVIDENCE. 

CONTRACTORS. 

See  INDEPENDENT  CONTRACTORS. 

CONTRACTS. 

See  CARRIERS;  CARRIERS  OF  LIVE  STOCK;  FIRES  SET 
BY  LOCOMOTIVES;  TAXATION. 

CONTRADICTORY  INSTRUCTION  ON  DEGREE  OF  CARE. 

See  CARRIERS  OF  PASSENGERS. 

CONTRIBUTING  CAUSES. 

See  MASTER  AND  SERVANT. 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CONNECTING  CARRIERS;  CROSS- 
INGS; FIRES  SET  BY  LOCOMOTIVES;  FRIGHTENING 
TEAMS;  LICENSEES;  MASTER  AND  SERVANT; 
STOCK,  INJURIES  TO;  STREET  RAILWAYS.. 

Burden  of  proving.  Burns'  Ann.  St.  1901,  §  359a,  providing  that  in 
personal  injury  actions  it  shall  be  on  defendant,  relates  to  pro- 
cedure, and  hence  is  applicable  where  the  cause  of  action  arose 
in  another  state.  Chicago  Terminal  Transfer  R,  Co.  v.  Vanden- 
berg  (Ind.),  740. 

Defendant  could  take  advantage  of  contributory  negligence  appear- 
ing from  plaintiff's  evidence,  though  plea  of  contributory  negli- 
gence had  been  stricken  out.  Engelking  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  (Mo.),  800. 

Employee  killed  in  attempting  to  save  boy  standing  on  track,  find- 
ing that  he  acted  with  due  care  was  justified  by  the  evidence. 
Ridley  v.  Mobile  &  O.  R.  Co.  (Tenn.),  857. 
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CONTRIBUTORY  NEGLIGENCE—Continued. 

Incurring  danger  in  attempting  to  save  human  life,  degree  of  care 
required  of  rescurer.     Ridley  v.  Mobile  &  O.  R.  Co.  (Tenn.),  857. 

Must  be  proximate  cause  to  bar  recovery.  Anderson  v.  Southera 
Ry.  (S.  Car.),  701. 

Necessity  of  denying  existence  of.  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Hinton  (Ala.),  173. 

CONTRIBUTORY  NEGLIGENCE  AND  NEGLIGENCE. 

See  CROSSINGS. 

CONTRIBUTORY  NEGLIGENCE  AND  NEGLIGENCE  AFTER 
DISCOVERY  OF  PERIL. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS; 
TRESPASSERS. 

CONVENIENCE. 

See  NUISANCES. 

CONVEYANCES. 

See  RAILROADS  IN  STREETS;  RIGHT  OF  WAY. 

CORPORATIONS. 

See  RAILROADS;  TAXATION. 

COTTON  COMPRESS  COMPANIES. 

See  INDEPENDENT  CONTRACTORS. 

COUNSEL. 

See  TRIAL. 

COUPLERS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

COURTS. 

See  RAILROAD  COMMISSIONS;  STREETS  AND  HIGH- 
WAYS. 

CREDIBILITY  OF  WITNESSES. 

See  ACCIDENTS  ON  TRACK. 

CRITERION. 

See  FELLOW  SERVANTS. 

CROSS-EXAMINATION. 

See  FRIGHTENING  TEAMS. 

CROSSINGS. 

See  ACCIDENTS  ON    TRACK;.  ADVERSE    POSSESSION 
DEATH   BY    WRONGFUL    ACT;    EMINENT    DOMAIN 
FRIGHTENING  TEAMS;    NEGLIGENCE;    NUISANCES. 
RIGHT     OF    WAY;    STOCK,    INJURIES    TO;    STREET? 
RAILWAYS. 

Contributory  Negligence. 

Bicycle  rider  was  guilty  of.  Seaboard  &  R.  R.  Co.  v.  Vaughan's 
adm'x  (Va.),  600. 

Driver  of  vehicle  could  not  take  into  consideration  that  brake- 
man,  who  had  told  him  that  the  crossing  would  soon  be  clear, 
and  was  standing  near  by,  was  in  a  favorable  position  to  see 
any  danger,  and  would  doubtless  give  him  warning.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Hitt  (Ark.),  224. 

Person  killed  by  train  he  should  have  seen  in  time.  Cowen  v. 
Deitrick  (Md.),  359. 

17  R  R  R— 57 
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CROSSINGS— Continued. 

Physical  facts  showed  that  deceased  was  guilty  of  contributory 

negligence  as  matter  of  law.     Rollins  v.  Chicago,  M.  &  St.  P. 

Ry.  Co.  (C.  C.  A.),  291. 
Presumption  of  due  care  on  part  of  deceased  rebutted  by  physical 

facts.     Rollins  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C  C.  A.),  291. 
<Juestion  for  jury.    Greenawaldt  v.  Lake  Shore  &  M.  S.  Ry.  Co. 

(Ind.),  816. 
•Question  for  jury  where  there  was  evidence  tending  to  show  that 

the  gates  were  open  when  deceased  attempted  to  cross.     Steg- 

ner  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  365. 
Watchman,  railroad  not  liable  for  failure  to  place,  where  driver 

of  vehicle  should  have  discovered  approach  of  train  in  time. 

Cowen  V.  Dietrick  (Md.),  359. 
Contributory  negligence  in  attempting  to  cross  tracks  in  front  of 
approaching  train  was  immaterial  where  there  was  negligence 
after  trainmen  were  chargeable  with  notice  of  deceased's  peril. 
Yeaton  v.  Boston  &  M.  R.  R.  (N.  H.),  160. 
Discovered  peril,  error  to  submit  issue  to  jury.  Colorado  &  S.  Ry. 
Co.  V.  Thomas  (Colo.),  167. 

Evidence. 

Where  crossing  had  been  blocked  by  train  for  a  longer  time  than 
permitted  by  ordinance,  evidence  that  plaintiff  a  laborer  re- 
turning from  dinner,  had  only  a  few  minutes  to  return  to  work, 
and  that  his  foot  was  crushed  while  attempting  to  pass  between 
standing  cars  was  admissible.  Thomasson  v.  Southern  Ry. 
(S.  Car.),  226. 

Gates. 

Care  required -by  traveler  as  affected  by  fact  that  gates  are  open. 
Stegner  i\  Chicago,  M.  &  St.  P.  Ry.  Co.   (Minn.),  365. 

Open  gates  as  an  invitation  to  cross.     Stegner  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.   (Minn.),  365. 
Imputed   negligence,  where   deceased   helped   driver  of  vehicle,   in 

which  he  was  riding  as  a  guest,  in  attempting  to  urge  horse  across 

tracks    in    front   of   train.     Colorado   &   S.    Ry.    Co.   v.   Thomas 

(Colo.),  167. 
Public  street,  what  constitutes  within  W.  Va.  Code  1899,  c.  54.  §  61, 

prescribing  the  duties  of  a  railroad  with  respect  to  giving  signals 

for   and   erecting   warning   boards    at    street    crossings.      Ray   v. 

Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  779. 
Repairs,  duty  of  railroad  as  to  tracks  and  approaches.    Western  Ry. 

of  Alabama  v.  Cleghorn  (Ala.),  216. 

Signals. 

Absence  of  evidence  of  negligence  either  before  or  after  discov- 
ery of  peril.     Cowen  v.  Dietrick  (Md.),  359. 

Complaint  sufficiently  showed  that  failure  to  give  statutory  sig- 
nals was  proximate  cause  of  injuries,  though  it  also  alleged  that 
such  failure  occurred  while  plaintiff  was  unavoidably  delayed 
by  the  conduct  of  her  horse.  Greenawaldt  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Ind.),  816. 

Negligence  per  se  to  fail  to  give  signals  required  by  Burns'  Ann. 
St.  1901,  §  5307,  when  a  train  is  approaching  a  public  highway. 
Greenawaldt  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Ind.),  816. 

Stop,  Look,  and  Listen. 

Obstruction  of  sight  and  hearing,  care  required  of  traveler.  Col- 
orado &  S.  Ry.  Co.  V.  Thomas  (Colo.),  167. 

Street  railway  crossing,  care  required  of  traveler.  Marden  v. 
Portsmouth,  K.  &  Y.  St.  Ry.  (Me.),  921. 

Street  railway  crossing,  question  for  jury  whether  traveler  exer- 
cised due  care.  Marden  v.  Portsmouth,  K.  &  Y.  St  Ry.  (Me.), 
821. 
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CROSSINGS— Continued. 

Traveler  must  use  place  reasonably  calculated  to  afford  full  op- 
portunity for  seeing  and  hearing.  Greenawaldt  v.  Lake  Shore  & 
M.  8.  Ry.  Co.  (Ind.),  816. 

Was  not  error  for  plaintiff's  counsel  to  argue  from  the  evidence 
that  the  fireman  did  not  warn  the  engineer  of  deceased's  presence 
near  the  track.    Yeaton  v.  Boston  &  M.  R.  R.  (N.  H.),  160. 

Whether  trainmen  could  or  ought  to  have  slackened  speed  of  train, 
after  they  were  chargeable  with  notice  of  his  attempt  to  cross 
tracks,  was  a  question  for  jury.  Yeaton  v.  Boston  &  M.  R.  R. 
(N.  H.),  160. 

CROSS  STREETS. 

See  RIGHT  OF  WAY. 

CROWDED  CARS. 

See  MASTER  AND  SERVANT. 

CURING  ERROR. 

See  RIGHT  OF  WAY. 

CUSTOM  AND  USAGE. 

See  MASTER  AND  SERVANT;  STATIONS  AND  DEPOTS. 

CUSTOMERS. 

See  EMINENT  DOMAIN. 

DAMAGES. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK; 
DEATH    BY    WRONGFUL   ACT;     EMINENT     DOMAIN; 
NEGLIGENCE;     PERSONAL     INJURIES;     RIGHT     OF 
WAY;  STOCK,  INJURIES  TO;  TRIAL. 
Exemplary  damages,  error  in  allowing  could  not  be  cured  by  remit- 
titur.    Chicago  Union  Traction  Co.  v.  Lauth  (111.),  60^- 
Exemplary  damages  may  not  be  allowed  against  a  railway  corpora- 
tion for  the  mere  act  of  its  servants  unless  their  act  was  willful, 
malicious    or    wanton.      Chicago    Union   Traction    Co.    v.    Lauth 
(111.),  606. 
Punitive  damages  need  not  be  claimed  eo  nomine.     Macon  Railway 
&  Light  Co.  V.  Mason  (Ga.),  201. 

DAMAGES  TO  OTHER  PROPERTY. 

See  RIGHT  OF  WAY. 

DANGER  INCURRED  TO  SAVE  LIFE. 

See  CONTRIBUTORY  NEGLIGENCE. 

DANGEROUS  AGENCIES  ENTRUSTED  TO  SERVANTS. 

See  NEGLIGENCE. 

DANGEROUS  APPLIANCES. 

See  MASTER  AND  SERVANT. 

DANGEROUS  METHODS. 

See  MASTER  AND  SERVANT. 

DANGEROUS  PREMISES. 

See  NEGLIGENCE;  TORTS. 

DATE  OF  FILING  PAPERS. 

See  EMINENT  DOMAIN. 

DEAF  PERSONS. 

See  ACCIDENTS  ON  TRACK. 
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DEATH  BY  WRONGFUL  ACT. 

Cause  of  death,  sufficiency  of  complaint.  Kansas  City,  M.  &  B.  R. 
Co.  V,  Matthews   (Ala.),  79. 

Charge  authorizing  recovery,  although  plaintiffs  intestate  was 
guilty  of  negligence,  if  defendant's  negligence  amounted  to  wan- 
tonness or  willfulness,  was  erroneous  as  inapplicable  to  the  issues. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Enslen  (Ala.),  127. 

Complaint  showed  that  plaintiff  sued  in  her  capacity  as  administra- 
trix of  decedent.  Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews 
(Ala.),  79. 

Contributory  Negligence. 

Presumption  of  care  on  part  of  person  killed  at  crossing  de- 
stroyed.   Rollins  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.  A.),  291. 

Damages. 

Amount  decedent  was  earning  prior  to  his  death  and  all  circum- 
stances touching  his  capacity  to  earn,  instruction  erroneous,  as 
giving  prominence  to  certain  evidence.  Louisville  Ry.  Co.  v. 
Hoskins'  Adm'r  (Ky.),  484. 

Excessive  verdict.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Clcere 
(Ark.),  61. 

Interest,  right  to  on  amount  recovered,  from  date  of  deceased's 
death.    St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.),  61. 

Mental  and  physical  pain  suffered  by  deceased,  right  to  recover 
under  N.  H.  Pub.  St.  1901,  c.  191,  §  12.  Yeaton  v.  Boston  &  M. 
R.  R.  (N.  H.),  160. 

Remarriage  of  widow,  effect  of  in  action  by  her  as  administratrix. 
St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Cleere  (Ark.),  61. 
Description  of  injuries,  sufficiency  of  complaint.     Kansas  City,  M. 

&  B.  R.  Co.  V,  Matthews  (Ala.),  79. 
Disease    resulting    from    injury     caused    by     negligence,     liability. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.),  79. 

Evidence. 
Where  the  issue  was  whether  decedent  died  from  injuries  inflicted 
by  defendant,  or  from  an  independent  cause,  evidence  that  he 
was  never  able  to  do  any  manual  labor  after  such  injuries  was 
admissible.  Kansas  City,  M.  &  B.  R.  Co.  v.  Matthews  (Ala.), 
79. 
Presumption  of  exercise  of  due  care  by  brakeman  struck  by  low 

bridge  at  night.    Miller  v.  Boston  &  Maine  R.  R.  (N.  H.),  564. 
Transitory   action.      Kansas    City    Southern    Ry.    Co.    v.    McGinty 

(Ark.),  71. 
Where  the  issue  was  whether  decedent  died  from  injuries  received 
as  a  passenger,  or  from  an  independent  cause,  an  instruction  that 
the  argument  was  not  sound  which  sought  to  trace  the  imme- 
diate cause  of  death  though  the  various  stages  of  physical  suffer- 
ing and  medical  treatment  to  the  original  accident  was  properly 
refused,  as  argumentative.  Kansas  City,  M.  &  B.  R.  Co.  v.  Mat- 
thews (Ala.),  79. 

DEBRIS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 
DEBTS. 

See  RAILROADS. 

DECLARATIONS  OF  INJURED  PARTY. 

See  PERSONAL  INJURIES. 

DEEDS. 

See  RIGHT  OF  WAY. 

DEFECTS. 

See  MASTER  AND.  SERVANT. 
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DEFECTS  IN  OTHER  ENGINES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

DEFENSES. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CONNECTING  CARRIERS;  EMINENT  DOMAIN;  PER- 
SONAL INJURIES. 

DEFINITIONS. 

See  NfeGLIGENCE. 

DEGREE  OF  CARE. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS; COMMON  CARRIERS;  CONTRIBUTORY  NEGLI- 
GENCE; CROSSINGS;  FIRES  SET  BY  LOCOMOTIVES; 
LICENSEES;  MASTER  AND  SERVANT;  STATIONS  AND 
DEPOTS;  STOCK,  INJURIES  TO;  STREET  RAILWAYS; 
TRESPASSERS. 

DELAY. 

See  CARRIERS  OF  GOODS. 

DELAY  IN  DELIVERY. 

See   CARRIERS   OF  GOODS. 

DELAY  IN  SHIPMENT. 

See  CONNECTING  CARRIERS. 

DELEGATION  OF  DUTIES. 

See  FELLOW  SERVANTS. 

DELIVERY. 

See  CARRIERS  OF  GOODS;  WAREHOUSEMEN. 

DELIVERY  TO  CONSIGNEE. 

See   BILLS  OF  LADING. 

DEPOTS. 

Sec  STATIONS  AND  DEPOTS. 

DEPUTY  SHERIFFS. 

See  ARRESTS;  CARRIERS  OF  PASSENGERS. 

DERAILMENT. 

See  CARRIERS  OF  PASSENGERS;  FELLOW  SERVANTS; 
MASTER  AND   SERVANT. 

DESIGNATING  NEGLIGENT   EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS. 

DESIGNATION  OF  TERMINI. 

See  RAILROADS;  RAILROADS  IN  STREETS. 

DETECTIVES. 

See  TORTS. 

DEVIATION. 

See  RIGHT  OF  WAY. 

DIFFERENT   CAUSES    OF   ACTION. 
See   CARRIERS   OF  PASSENGERS. 
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DIRECTING  VERDICT. 

See   CARRIERS   OF   PASSENGERS;    CHILDREN;    STOCK^ 
INJURIES  TO. 

DIRECTION  OF  EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS. 

DISCHARGE. 

See  MASTER  AND  SERVANT. 

DISCHARGED   EMPLOYEES. 

See  LIBEL;  TICKETS  AND   FARES. 

DISCHARGE   OF   INCOMPETENT   SERVANTS. 
See   MASTER  AND   SERVANT. 

DISCHARGING  PASSENGERS. 

See   CARRIERS   OF   PASSENGERS;   STATIONS   AND   DE- 
POTS. 

DISCLOSURE  OF  DEFENSE. 

See   CARRIERS   OF   PASSENGERS. 

DISCOVERED  PERIL. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  STREET 
RAILWAYS;   TRESPASSERS. 

DISCRETION  OF  LOWER  COURT. 

See  EMINENT  DOMAIN. 

DISCRIMINATION. 

See  TAXATION. 

DESCRIPTION  OF  INJURIES. 

See   DEATH   BY   WRONGFUL  ACT. 

DISEASE. 

See  DEATH  BY  WRONGFUL  ACT;  EVIDENCE. 

DISMISSAL  OF  APPEAL. 

See    EMINENT    DOMAIN. 

DISPATCHERS. 

See  NEGLIGENCE. 

DIVINE  PURPOSES. 

See   EMINENT  DOMAIN. 

DIVISIBLE  CONTRACT. 

See  CARRIERS  OF  LIVE  STOCK. 

DOCKET  FEES. 

See  EMINENT  DOMAIN. 

DOCTORS. 

See   EVIDENCE. 

DOUBLE  PLEAS. 

See  CARRIERS  OF  GOODS. 

DRAFTS. 

See  BILLS  OF  LADING. 

DRAINAGE. 

See  EMINENT  DOMAIN. 
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DRIVER  BRAKES. 

See  MASTER  AND  SERVANT. 

DRIVING  AWAY  CUSTOM. 

See  EMINENT  DOMAIN. 

DRUNKENNESS. 

See  ACCIDENTS  ON  TRACK;   MASTER  AND  SERVANT. 

DUE  CARE. 

See  NEGLIGENCE. 

DUE  PROCESS  OF  LAW. 

See   RAILROAD    COMMISSIONS;   TAXATION. 

DUMP  CARS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

DUTY  TO  WARN  AND  INSTRUCT. 

See  MASTER  AND  SERVANT. 

DWELLINGS. 

See   NUISANCES. 

EARNING  CAPACITY. 

See   PERSONAL   INJURIES. 

EJECTION. 

See  CARRIERS  OF  PASSENGERS. 

EJECTMENT. 

See  RIGHT  OF  WAY. 

ELECTRIC  LIGHT  COMPANIES. 

See   NEGLIGENCE. 

ELECTRIC  RAILWAYS. 

See  STREET  RAILWAYS. 

ELEMENTS  OF  DAMAGES. 

See   EMINENT   DOMAIN;   RIGHT  OF   WAY. 

EMBANKMENTS. 

See    EMINENT   DOMAIN. 

EMERGENCIES. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS. 

EMINENT  DOMAIN. 

See    LIENS;    NUISANCES;    PUBLIC    LANDS;    RIGHT    OF 
WAY. 

Act  amending  charter  of  town  of  Poulan,  and  conferring  power  to 
condemn  property  for  streets,  not  subject  to  objection  that  it 
contains  matter  different  from  that  expressed  in  its  title;  nor  is 
it  unconstitutional  because  it  fails  to  provide  method  for  as- 
sessing damages.  Town  of  Poulan  v.  Atlantic  Coast  Line  R. 
Co.   (Ga.),  133. 

Act  of  railroad  in  improperly  occupying  highway  immaterial  in 
condemnation  proceedings  against  private  property.  Collier  v. 
Union    Ry.    Co.    (Tenn.),    426. 

Amendment  of  transcript,  authority  of  court  to  permit,  in  con- 
demnation proceedings,  under  certain  Kentucky  statutes.  Big 
Sandy   Ry.    Co.   v.   Dils    (Ky.),   441. 

Amount  should  be  stated  separately,  where  damages  are  awarded 
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for  value  of  land  taken  and  damages  to  remainder,  though  joint 
judgment  for  both  may  be  rendered.  Union  Ry.  Co.  v.  Raine 
(Tenn.),  465. 
City  not  required  to  first  attempt  to  secure  street  crossing  over 
railroad  right  of  way  by  agreement  with  company  before  be- 
ginning condemnation  proceedings.  St.  Louis  &  S.  F.  R.  Co.  v. 
City  of  Fayetteville  (Ark.),  385. 

Damages. 

Access  to  land  purchased  in  platted  portions  of  city  destroyed 
by  embankment  constructed  by  railroad  on  its  right  of  way, 
with  knowledge  of  the  facts,  right  to  recover.  Hyman  v.  Ann 
Arbor  R.  Co.  (Mich.),  383. 

Bridges,  company  not  absolved  from  responding  in  damages  for 
invasion  of  property  rights  in  performance  of  public  duty 
imposed  by  its  charter.  Perrine  v.  Pennsylvania  R.  Co.  (N. 
J.),   450. 

Damages  to  land  not  taken  recoverable  by  reconvention.  Louis- 
iana Ry.  &  Nav.  Co.  v.  Xavier  Realty  (La.),  104. 

Excessive  verdict,  proceeding  to  condemn  street  crossing  over 
railroad  right  of  way.  St.  Louis  &  S.  F.  R.  Co.  v.  City  of 
Fayetteville   (Ark.),  385. 

Incidental  damages  from  construction  and  operation  of  railroad, 
right  to  recover,  under  Wash.  Const.,  art.  1,  §  16.  Smith  v. 
St.  Paul,  M.  &  M.  Ry.  Co.  (Wash.),  114. 

Included  in  award  at  common  law,  consequential  damages  from 
careful  operation  of  railroad  near  dwelling.  Johnson  v.  Charles- 
ton &  W.  C.  Ry.  (S.  Car.),  447. 

Included  in  award,  surface  water  thrown  back  on  premises  by 
construction  of  railroad  embankment.  Johnson  v.  Charleston 
&  W.  C.  Ry.  (S.  Car.),  447.  ^      ,     ^  .  i        • 

Land  not  taken  should  be  assessed  on  theory  that  land  taken  is 
occupied  by  as  many  tracks  as  practicable,  and  fact  that  the 
railroad  does  not  contemplate  the  immediate  occupation  and 
use  thereof  does  not  alter  rule.    Union  Ry.  Co.  v.  Ramc  (Tenn.), 

466.  .  .         .  ij        *. 

Land  taken,  was  error  to  instruct  that  m  assessing,  it  would  not 
be  reasonable  to  fix  price  of  one  acre  or  less  at  the  general 
rate  of  whole  tract.     Union  Ry.-Co.  v.  Raine   (Tenn.),  465. 

Measure  of  damages,  land  taken  and  not  taken.     Big  Sandy  Ry- 
Co.  V.  Dils   (Ky.).  441.  . 

Necessity  of  changing  crossing,  or  constructing  overhead  cross- 
ing or  of  keeping  new  crossing  in  repair,  under  pohce  power, 
not  elements  of  damages,  in  a  proceeding  to  condemn  street 
crossing  over  railroad  right  of  way.  St.  Louis  &  h.  t.  K.  ^o. 
V.  City  of  Fayetteville  (Ark.),  385. 

Police  regulations,  whether  cost  of  complying  with  an  element 
of  damages.    St.  Louis  &  S.  F.  R.  Co.  v.  City  of  Fayetteville 

(Ark.),    385.  ^  *  *    *^    i,«^ 

Property,    rights    of    drainage    and    access    appurtenant    to    land 

not  taken.     Louisiana  Ry.  &  Nav.  Co.  v.  Xavier  Realty,  Lim- 

Right  of%cti^n'  for  consequential  injuries  from  devotion  of 
neighboring  property  to  public  use,  under  Wash.  Const.,  art.  1, 
S  16     Smith  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Wash.),  114. 

Right  of  owner  of  property  to  recover  damages  resulting  where 
railroad  occupies  nearby  highway  with  its  tracks  and  substi- 
tutes  another,  special  and  pecuhar  injuries.  Foust  v.  Penn- 
sylvania R.   Co.   (Pa.),  156.   .        .^  .        .        ..      T^^    .^ 

Value  of  property  as  place  oi  residence  for  the  elect.  Dowie 
V,  Chicago,  W.  &  N.  S.  Ry.  Co    (111.),  391. 

Where  certain  crossings  were  abandoned,  and  the  substitutea 
road  made  access  to  plaintiff's  mill  so  dangerous^  and  incon- 
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venient  as  to  drive  away   customers,   the   railroad  was  liable 
for  damages.     Foust  v.  Pennsylvania  R.  Co.  (Pa.),  156. 

Evidence. 

Of  value   of  land   condemned   for   railroad   right   of  way,   prior 
sales    of   property    in    same    neighborhood.     Louisiana    Ry.    & 
Nav.  Co.  7J,  Xavier  Realty  (La.),  104. 
Price  paid  by  railroad  for  land  not  similarly  situated.     Kakeldy 
V.  Columbia  &  P.  S.  R.  Co.  (Wash.),  480. 

Fact   that   railroad   seeking  to   condemn  property   through   a   city 
has  no  license  to  cross  or  traverse  the  streets  is  no  defense  to 
the  property  owner.     Dowie  v.   Chicago,  W.   &  N.   S.   Ry.   Co. 
(111.),  391. 

Failure  to  file  transcript  and  pay  docket  fees  where  appeal  from 
award,  waiver  of  compliance  with  statutory  requirements..  Si- 
mons V.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 

Implied  authority  to  condemn  right  to  cross  tracks  of  railroad  to 
connect  two  ends  of  a  street.  St.  Louis  &  S.  F.  R.  Co.  v.  City 
of  Fayetteville  (Ark.),  385. 

It  could  not  be  contended  that  court  did  not  leave  to  jury  the 
determination  of  amount  of  land  to  be  taken.  Collier  v.  Union 
Ry.  Co.  (Tenn.),  426. 

Jurisdiction  of  an  appeal  from  an  award  of  a  sheriff's  jury  in 
condemnation  proceedings,  under  certain  statutes  of  Iowa,  how 
conferred.     Simons  v.  ^lason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 

Necessity  of  street  crossing  over  railroad  right  qf  way.  St.  Louis 
&  S.  F.  R.  Co.  V.  City  of  Fayetteville  (Ark.),  385. 

Neither  owner  nor  tenant  was  bound  to  join  the  other  in  his 
appeal  from  award.  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
(Iowa),  469. 

New  trial,  effect  of  granting  was  to  set  aside  verdict  in  toto, 
including  a  special  hnding  as  to  the  necessity  of  an  overhead 
crossing.  St.  Louis  &  S.  F.  R.  Co.  v.  City  of  Fayetteville  (Ark.), 
385. 

Not  error  for  court  to  refuse  to  consolidate  separate  appeals  from 
award  by  landlord  and  tenant,  where  railroad  refused  to  agree 
to  rendition  of  separate  verdicts  or  findings  in  each  case.  Simons 
V.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 

On  appeal  from  award  in  condemnation  proceedings,  failure  of 
appellant  to  pay  docket  fee  as  required  by  Iowa  Code,  §  4559, 
is  not  alone  ground  for  dismissal  of  appeal.  Simons  v.  Mason 
City  &  Ft.  D.  R.  Co.   (Iowa),  469. 

On  appeal  from  award  in  condemnation  proceedings,  it  was  not 
an  abuse  of  discretion  for  the  court  to  permit  plaintiff's  counsel 
to  ask  jurors  if  the  finding  of  the  sheriff's  jury  would  have  any 
weight  with  them  in  finding  the  value  of  the  land,  for  the  pur- 
pose of  enabling  appellant  to  intelligently  exercise  his  per- 
emptory challenges,  Simons  v.  Mason  City  &  Ft.  D.  R.  Co. 
(Iowa),  469. 

Power  to  condemn  land,  conferred  by  Va.  Code  1887,  §  1095,  which 
authorizes  the  crossings  of  railroad  tracks  by  a  highway,  is  in- 
sufficient to  authorize  the  condemnation  for  highway  purposes 
of  property  purchased  by  a  railroad  for  station  grounds  and 
yards.     Richmond,  F.  &  P.  R.  Co.  v.  Johnston  (Va.),  420. 

Power  to  condemn  property,  application  of  Shannon's  Code,  §§ 
2414-2425.     Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 

Review  by  Supreme  Court,  where  evidence  conflicting,  and  jury 
viewed  premises.  Dowie  v.  Chicago,  W.  &  N.  S.  Ry.  Co.  (III-.)* 
391. 

Rights  acquired  under  proceedings  by  city  to  condemn  a  street 
crossing  over  railroad  right  of  way.  St.  Louis  &  S.  F.  R.  Co.  v. 
City  of  Fayetteville  (Ark.),  385. 
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Rights  of  parties  to  condemnation  proceedings  date  from  time  of 
filing  of  petition.  Dowie  v.  Chicago,  W.  &  N.  S.  Ry.  Co.  (Ill), 
391. 

Terminal  railroads,  power  to  condemn  property.  Collier  v.  Union 
Ry.  Co.  (Tenn.),  426. 

Transcript,  time  of  filing  where  appeal  from  award  of  sheriff's  jury. 
Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 

Under  certain  section  of  Iowa  Code,  district  court  had  discretion 
to  refuse  to  grant  motion  to  dismiss  and  to  affirm  tn  appeal  from 
award  in  condemnation  proceedings  for  failure  to  promptly  file 
transcript  and  pay  docket  fee.  Simons  v.  Mason  City  &  Ft.  D.  R. 
Co.  (Iowa),  469. 

Under  Kurd's  Rev.  St.  1903,  p.  908,  c.  47,  §  2,  it  is  not  necessary  to 
the  jurisdiction  of  the  court  that  all  persons  interested  in  the 
property  be  made  parties.  Dowie  v.  Chicago,  \V.  &  X.  S.  Ry. 
Co.   (111.),  391. 

Where  clerk  delayed  filing  papers  in  condemnation  proceedings  the 
filing  was  held  to  relate  back  to  the  date  when  papers  were  given 
to  the  clerk.    Dowie  v.  Chicago,  W.  &  N.  S.  Ry.  Co.  (111.).  391. 

Where,  in  condemnation  proceedings,  the  court  failed  to  award 
writs  of  possession  at  the  term  at  which  the  decree  was  entered, 
it  could  issue  writs  at  a  subsequent  term.  Collier  v.  Union  Ry. 
Co.   (Tenn.),  426. 

Where  the  lower  court,  in  condemnation  proceedings,  has  lost  the 
power  to  issue  writs  of  possession  by  lapse  of  time  the  Supreme 
Court  will  issue  such  writs,  or  remand  the  cause  to  the  court 
below  for  that  purpose.    Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 

EMISSION  OF  SPARKS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

EMPLOYEES. 

See  LIBEL;  TORTS;  TRESPASSERS;  TRIAL. 

EMPLOYEE'S  INCOMPETENCY. 

See  CARRIERS  OF  PASSENGERS. 

EMPLOYEES  OF  DIFFERENT  COMPANIES. 

See  FELLOW  SERVANTS. 

EMPLOYEES  OF  OTHER  COMPANIES. 

See  FELLOW  SERVANTS. 

EMPLOYERS'  LIABILITY  ACTS. 

Automatic  coupler  act  of  Michigan  does  not  require  the  placing  of 
such  couplers  on  tenders  of  locomotives.  Blanchard  v.  Detroit 
&  M.  Ry.  Co.  (Mich.),  591. 

Dump  cars,  operating  as  "operating  railway,"  application  of  statute. 
Mace  V,  H.  A.  Boedker  &  Co.   (Iowa),  301. 

ENGINEER'S  TESTIMONY. 

See  STOCK,  INJURIES  TO. 

ENGINES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

EO  NOMINE. 

See  DAMAGES. 

ESTOPPEL. 

See  NEGLIGENCE;  RIGHT  OF  WAY. 
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EVIDENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CARRIERS  OF  PASSENGERS;  DEATH  BY  WRONGFUL 
ACT;  EMINENT  DOMAIN;  FIRES  SET  BY  LOCOMO- 
TIVES; FRIGHTENING  TEAMS;  MASTER  AND  SERV- 
ANT; NEGLIGENCE;  PUBLIC  LANDS;  STATIONS  AND 
DEPOTS;  WAREHOUSEMEN. 

Evidence  that  intestate's  son  found  railroad  transportation  issued 
to  deceased  from  the  point  where  the  cattle  he  was  in  charge  of 
were  shipped,  to  destination,  in  deceased's  satchel,  which  he  had 
in  his  possesion  at  the  time  of  killing,  was  not  objectionable 
as  an  attempt  to  establish  the  contents  of  a  written  instrument  by 
parole.    Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (111.),  356. 

Experiments,  in  action  for  death  of  traveler  struck  by  street  car, 
made  with  another  horse  than  that  driven  at  time  of  accident,  for 
purpose  of  determining  the  time  it  took  to  turn  and  cross  tracks, 
was  inadmissible.  Louisville  Ry.  Co.  v.  Hoskins'  Adm'r  (Ky.), 
484. 

Expert  Testimony. 

Disease,  medical  expert  may  give  opinion,  in  hypothetical  case, 
as  to  cause  of.  Birmingham  Ry.,  Light  &  Power  Co.  v.  Enslcn 
(Ala.),  127. 

Newspaper  account  of  interview  of  witness  who  had  testified,  in 
action  against  carrier  for  injuries  to  mail  clerk  by  derailment, 
concerning  a  cloud-burst,  the  water  from  which  had  undermined 
the  track,  was  inadmissible  for  the  purpose  of  affecting  a  witness' 
credibility,  or  otherwise.  Southern  Pac.  Co.  v.  Schuyler  (C.  C. 
A.),  674. 

On  an  issue  as  to  whether  a  railroad  was  liable  in  failing  to  control 
a  fire  which  started  in  its  yards,  evidence  as  to  the  facilities  pro- 
vided by  the  city  for  extinguishing  fires  was  properly  admitted. 
Peerless  Mfg.  Co.  v.  New  York,  etc.,  R.  R.  (N.  H.),  13. 

Proper  proof  of  habits,  character,  or  reputation  of  incompetent  em- 
ployee.    Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  724. 

Res  Gestae. 

Complaints  by  iniured  person.     Kansas  City,  M.  &  B.  R.  Co.  v. 

Matthews  (Ala.),  79. 
Expressions    of    pain.     Birmingham    Ry.,  Light  &  Power  Co.  v, 

Enslen   (Ala.),  127. 
Speed  of  train  shown  by  ordinary  witness.    Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Holloway  (Kan.),  648. 

EXCAVATIONS. 

See  RIGHT  OF  WAY. 

EXCEPTIONS. 

See  MASTER  AND  SERVANT. 

EXCESSIVE  VERDICT. 

See   PERSONAL   INJURIES;  STOCK,   INJURIES  TO. 

EXCHANGE  OF  DUTIES. 

See  MASTER  AND  SERVANTS;  TRESPASSERS. 

EXCITEMENT. 

See  CARRIERS  OF  PASSENGERS. 

EXCLAMATIONS  OF  PAIN. 

See  EVIDENCE;  PERSONAL  INJURIES. 

EXEMPLARY  DAMAGES. 

See  DAMAGES;  TRIAL. 
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EXEMPTION  FROM  LIABILITY. 

See  BAGGAGE;  CARRIERS  OF  LIVE  STOCK;  CARRIERS 
OF  PASSENGERS;  COMMON  CARRIERS;  CONNECT- 
ING CARRIERS;  FIRES  SET  BY  LOCOMOTIVES. 

EXEMPTIONS. 

See  TAXATION. 

EXPENSES. 

See  CARRIERS  OF  LIVE  STOCK. 

EXPERIMENTS. 

See  EVIDENCE. 

EXPERT  TESTIMONY. 

See  EVIDENCE;  PERSONAL  INJURIES. 

EXPLOSIONS. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

EXPRESSIONS  OF  PAIN. 

See  PERSONAL  INJURIES. 

EXPRESS  MESSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

EXPULSION. 

See  CARRIERS  OF  PASSENGERS. 

EXTENSION  OF  STREETS. 

See  RIGHT  OF  WAY. 

EXTENSIONS. 

See  RAILROADS. 

EXTINGUISHING  FIRES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

FAILURE  TO  KEEP  SWITCH  LOCKED. 

See  NEGLIGENCE. 

FAILURE  TO  OBJECT. 

See  TRIAL. 

FAILURE  TO  TRANSPORT  PROMPTLY. 

See  CARRIERS  OF  GOODS. 

FALLING  AGAINST  PASSENGER. 

See  CARRIERS  OF  PASSENGERS. 

FARES. 

See  TICKETS  AND  FARES. 

FEAR  OF  DISCHARGE. 

See  MASTER  AND  SERVANT. 

FEDERAL  CONSTITUTION. 

See  TAXATION.  ^ 

FEDERAL  JURISDICTION.  ' 

See    MASTER     AND     SERVANT;    RAILROAD     CcOMMIS- 
SIONS;  TAXATION.  j 

J 
/ 
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FEDERAL  STATUTES. 

See  PUBLIC  LANDS. 

FEED. 

See  CARRIERS  OF  LIVE  STOCK. 

FEIGNING. 

Sec  PERSONAL  INJURIES. 

FELLOW  SERVANTS. 

See  MASTER  AND  SERVANT. 

Conductor  of  passenger  train  fellow  servant  of  brakeman  of  freight 
train.    Louisville  &  N.  R.  Co.  v.  Dillard  (Tenn.),  762. 

Doctrine  of  nonliability  of  master  does  not  extend  to  a  stranger  to 
the  relation  of  master  and  servant,  who,  in  conjunction  with  a 
servant,  injures  a  fellow  servant  of  the  latter;  but  he  is  liable 
like  any  other  joint  tort  feasor.  Kentucky  &  I.  Bridge  &  R.  Co. 
V.  Snydor  (Ky.),  520. 

Employees  of  different  companies  using^same  tracks  under  contract 
between  them.  Chicago  Terminal  Transfer  R.  Co.  v.  Vanden- 
berg  (Ind.),  740. 

Fireman  killed  through  negligence  of  his  engineer  in  causing  a  de- 
railment.   Shugart  v.  Atlanta,  K.  &  N.  Ry.  (C.  C.  A.),  558. 

Habitual  negligence  of  fellow  servants,  whether  master  liable  for. 
Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  724. 

Motorman  injured  in  a  collision  was  entitled  to  recover,  though  in- 
jury resulted  from  combined  negligence  of  master  and  fellow 
servant.      Cole  v.  St.  Louis  Transit  Co.  (Mo.),  583. 

Nonassignable  duty  of  master  to  see  that  number  of  persons  cm- 
ployed  on  a  work  is  sufficient  to  protect  each  from  exposure  to 
risks  resulting  from  inadequacy  of  the  force  available  for  the  work 
in  hand.    Alabama  Great  Southern  R.  Co.  v.  Vail  (Ala.),  718. 

Rear  brakeman,  to  whom  conductor  had  given  switch  list,  was  fel- 
low servant  of,  and  not  master's  representative,  with  respect  to 
head  brakeman,  injured  while  co-operating  with  him  in  switching 
cars  and  making  up  train.  Higgins  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.   (Kan.),  334. 

Relation  depends  on  whether  the  negligent  servant  was  discharging 
one  of  the  personal  nontransferable  duties  of  the  master.  Ala- 
bama Great  Southern  R.  Co.  v.  Vail  (Ala.),  718. 

Roadmaster,  foreman,  and  employee  killed  by  falling  rock,  while  all 
three  were  assisting  in  removing  debris  from  track.  Florence  & 
C.  C.  R.  Co.  V.  Whipps  (C.  C.  A.),  569. 

Servants  of  railroad  operating  its  cars  on  tracks  of  another  com- 
pany, under  a  contract  between  the  roads,  are  not,  in  the  absence 
of  any  contractual  provisions  showing  joint  operation  of  the 
trains,  fellow  servants  of  employees  of  the  road  owning  the 
tracks.  Chicago  Terminal  Transfer  R.  Co.  v.  Vandenberg  (Ind), 
740. 

Station  agent,  in  lowering  freight  platform,  was  a  fellow  servant 
of  freight  conductor,  struck  by  the  platform  while  on  side  mov- 
ing car.     Henry  v.  Ann  Arbor  R.  Co.  (Mich.),  580. 

Switchman  and  brakeman  killed  while  making  flying  switch.  Ste- 
vick  V.  Northern  Pac.  Ry.  Co.  (Wash.),  318. 

Where  an  injury  results  from  the  common  negligence  of  the  master 
and  a  fellow  servant,  the  fellow-servant  doctrine  does  not  absolve 
master  from  liability.     Fuller  v.  Tremont-Lumber  Co.  (La.),  710. 

FELLOW  SERVANT'S  NEGLIGENCE. 

See  MASTER  AND  SERVANT. 
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FENCES. 

See  STOCK,  INJURIES  TO. 

Railroad  not  required  to  fence  its  yards.     Katzinski  v.  Grand  Trunk 
Ry.  Co.  (Mich.),  381. 

FILING  PAPERS. 

See  EMINENT  DOMAIN.      . 

FIRES. 

See  CARRIERS  OF  GOODS;  CHILDREN;  EVIDENCE. 

FIRES  SET  BY  LOCOMOTIVES. 

Burden   on   railroad   to   prove   proper   equipment  of   engine   where 
fire  spread  from  inHamable  material  on  right  of  way  ignited  by 
sparks    from    locomotive.     Philips    v.    Durham  &  C.  R.  Co.  (N. 
Car.),  704. 
Care  required  of  railroad  to  prevent  fires  from  being  set  by  its  lo- 
comotives.    Cincinnati,  etc.,  Ry.  Co.  f.  South  Fork  Coal  Co.  (C.  C. 
A.)   280. 
Contributory  Negligence. 
I  Duty  of  plaintiflF  to  use   reasonable   care   to  extinguish  fire  and 

I  protect  his  property.  St.  Louis  &  S.  F.  R.  Co.  v.  League  (Kan.), 

i  772. 

!  Property  owner  not  obliged  to  keep  his  premises  in  such  order 

I  '  that  they  would  not  be  endangered  by  fire  negligently  set  out 

I  by  railroad.    Phillips  v.  Durham  &  C.  R.  Co.  (N.  Car.),  704. 

Question  for  jury  whether  plaintiff  exercised  due  care  to  extin- 
guish fire  and  protect  his  property.  St.  Louis  &  S.  F.  R  Co. 
V.  League  (Kan.),  772. 

Evidence. 

Defects  in  other  engines.     Shelly  v.  Philadelphia  &  R.  Ry.  Co. 

(Pa.),   835. 
Negligence  in  general  operation  of  defendant's  engines,  evidence 
of  was  admissible.     Shelly  v.  Philadelphia  &  R.  Ry.  Co.  (Pa.), 
835. 
Sparks  of  unusual  quantity  and  size  emitted  at  time  of  fire  in 
question.      Birmingham    Ry.,    Light    &    Power    Co.    v.    Hinton 
(Ala.),  173. 
Unusual   throwing  of  sparks   by  defendant's   engines  and  other 
fires  started  by  them  at  about  the  same  time,  evidence  of  ad- 
missible where  failure  to  provide  spark  arresters  is  alleged  as 
cause  of  fire  in  question.     Shelly  z\  Philadelphia  &  R.  Ry.  Co. 
(Pa.),  835. 
Liability  for  destruction  of  lumber  piled  on  railroad's  right  of  way 
with  its  consent.     Cincinnati,  etc.,  Ry.  Co.  v.   South   Fork  Coal 
Co.  (C.  C.  A.),  280. 
Liability  of  railroad  as  affected  by  fact  that  fire  passed  over  inter- 
vening lands  before  reaching  plaintiff's  property.     Phillips  z\  Dur- 
ham &  C.  R.  Co.  (N.  Car.),  704. 
Negligence,   sufficiency   of   complaint.      Birmingham    Ry.,   Light  & 

Power  Co.  v.  Hinton  (Ala.),  173. 
Presumption  of  negligence  where  fire  resulted  from  rear  end  col- 
lision, which  caused  sparks  to  fall  into  oil  tank  cars.     Cincinnati, 
etc.,  Ry.  Co.  v.  South  Fork  Coal  Co.  (C.  C.  A.),  280. 
Proximate   cause   of   final   burning  and   loss   where   fire   broke  out 
anew  after  it  had  been  partially  subdued  and  precautions  had  been 
taken  to  prevent  its  spread.    St.  Louis  &  S.  F.  R.  Co.  v.  League 
(Kan.),  772. 
Proximate   cause   where  plaintiff  was  burned  while   escaping  from 
house  alleged  to  have  been  set  on  fire  through  defendant's  neg- 
ligence,   suflficiency    of    complaint.      Birmingham    Ry.,    Light   & 
Power  Co.  v.  Hinton   (Ala.),  173. 


GENERAL  INDEX  911 

FIRES  SET  BY  LOCOMOTIVES— Continued. 

Railroad  liable  where  proximate  cause  of  destruction  of  plaintiff's 
property  was  the  failure  to  properly  equip  engine  to  prevent  es- 
cape of  sparks.     Phillips  v.  Durham  &  C.  R.  Co.   (N.  Car.),  704. 

Railroad  was  not  liable  to  its  tenant,  under  a  contract  limiting  its 
liability,  for  the  destruction  of  property  by  fire  presumably  set 
by  one  of  its  locomotives;  it  being  neither  alleged  nor  proved  that 
the  communication  of  the  fire  to  the  tenants'  property  was  caused 
by  the  gross  negligence  of  the  railroad.  Blitch  v.  Central  of 
Georgia  Ry.  Co.  (Ga.),  362. 

FLYING  SWITCH. 

See  MASTER  AND  SERVANT. 

FOOTPATH. 

See  LICENSEES. 

FOREIGN  CARS. 

See  TAXATION. 

FOREMAN. 

See   FELLOW  SERVANTS. 

FORFEITURE  OF  RIGHTS. 

See  RAILROADS. 

FRANCHISES. 

See  STREET  RAILWAYS;  TICKETS  AND  FARES. 

FRANCHISE  TAX. 

See  TAXATION. 

FREIGHT. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK; 
COMMON  CARRIERS. 

FREIGHT  DEPOTS. 

See  NUISANCES. 

FREIGHT  YARDS. 

See  RAILROADS  IN  STREETS. 

FRIGHT. 

See  DEATH  BY  WRONGFUL  ACT. 

FRIGHTENING  TEAMS. 

Argumentative  instruction,  charge  that  the  term  "a  mule  of  ordi-: 
nary  gentleness,"  as  used  in  the  complaint,  does  not  mean  any 
particular  mule  which  is  as  gentle  as  ordinarily  gentle  mules,  was 
properly  refused.  Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.), 
216. 

Contributory  Negligence. 

Fact  that  driver  of  mule  did  not  stop  and  listen  before  crossing 
track  did  not  contribute  to  the  fright  of  his  mule,  caused  by  see- 
ing a  mail  crane,  so  as  to  preclude  him  from  recovering  from 
railroad  for  injuries  resulting  from  such  fright.  Western  Ry.  of 
Alabama  v.  Cleghorn  (Ala.),  216. 

Mail  crane,  fact  that  traveler  paid  no  attention  to  postmaster  ap- 
proaching it  with  mail  bag,  whom  he  should  have  seen.  West- 
ern Ry.  of  Alabama  v.  Cleghorn  (Ala.),  216. 

Evidence. 

Mail  crane   evidence   that  railroad   employees  worked  on  it  was 
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FRIGHTENING  TEAMS— Continued. 

competent  to  show  that  it  was  erected  and  maintained  by  the 
railroad.     Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.),  216. 
Mail  crane,  question  asked  on  cross-examination  as  to  whether 
there  was  any  thing  unusual  about  it  was  properly  excluded 
where  the  witness  on  his  examination  in  chief  had  testified  to 
nothing  in  reference  to  the  crane.    Western  Ry.  of  Alabama  v. 
Cleghorn    (Ala.),   216. 
Question  asking  witness  as  to  whether  there  was  anything  un- 
usual about  a  mail  crane,  at  which  plaintiff's  mule  took  fright, 
called  for  the  witness'  opinion  or  conclusion.     Western  Ry.  of 
.Alabama  v.  Cleghorn  (Ala.),  216. 
Invasions  of  jury's  province,  charges  that  if  plaintiff's  mule  would 
ordinarily  become  frightened  or  back  or  shy  when  it  met   any 
person  on  the  road,  and  particularly  a  negro,  then  it  was  not  a 
mule  of  ordinary  gentleness,  and  that  a  mail  crane  with  a  pouch 
hung  on  it  is  not  in  itself  a  structure  of  such  ungainly  mien  as  to 
frighten  a  mule  of  ordinary  gentleness,  'were  properly  refused. 
Western  Ry.  of  Alabama  v.  Cleghorn  (Ala.),  216. 
Mail  crane,  railroad  liable  for  injury  to   highway  traveler  whose 
mule  was  frightened  by  it,  although  its  construction  and  location 
was  according  to  instructions  from  United  States  Postal  Depart- 
ment.   Western  Ry.  of  Alabama  v,  Cleghorn  (Ala.),  216. 
Negligence  in  allowing  locomotive  tender,  an  object  naturally  cal- 
culated  to  frighten  horses,  to  stand  in  public  highway,  verdict 
which  established  nothing  as  to  negligence  charged  beyond  fact 
that  the  tender  stood  within  boundaries  of  the  highway  was  in- 
conclusive, and  should  have  been  set  aside.    Butler  v,  Easton  & 
A.  R.  Co.  (N.  J.),  803. 
Steam   whistles,   liability,   distinction   between   blowing   locomotive 
whistle  to  frighten  animals  from  tracks  and  unnecessarily  blow- 
ing whistle  in  railroad  shops.     Powell  v,  Nevada,  C.  .&  O.  Ry. 
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GATES. 

See  ADVERSE   POSSESSION;   CROSSINGS. 

GENERAL  REPUTATION  OF  SERVANT. 

See  MASTER  AND  SERVANT. 

GOD,  ACT  OF. 

See  CARRIERS  OF  PASSENGERS. 

GOOD  FAITH  OF  COUNSEL. 

See  TRIAL. 

GRADE. 

See  RAILROADS  IN  STREETS. 

GRADUATES. 

See  PERSONAL  INJURIES. 

GRANTEES. 

See  RIGHT  OF  WAY. 

GRANTS. 

See  PUBLIC  LANDS;  RAILROADS  IN  STREETS;  RIGHT 
OF  WAY. 

GRATUITOUS  BAILEES. 

See  CARRIERS  OF  GOODS. 
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GROSS  NEGLIGENCE. 

See   CARRIERS   OF   GOODS;   FIRES   SET   BY   LOCOMO- 
TIVES; NEGLIGENCE;  TRESPASSERS. 

GUESTS. 

See  CROSSINGS. 

HABITS. 

See  EVIDENCE. 

HABITS  OF  SERVANTS. 

See  MASTER  AND  SERVANT. 

HABITUAL  NEGLIGENCE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

HABITUAL  NEGLIGENCE  OF  FELLOW  SERVANTS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

HANDCARS. 

See   MASTER  AND   SERVANT. 

HASTE. 

Sec   CROSSINGS. 

HEADLIGHTS. 

See  TRESPASSERS. 

HEALTH. 

See  NUISANCES. 

HIGHWAYS. 

See   ADVERSE    POSSESSION;    EMINENT   DOMAIN; 
STREETS  AND  HIGHWAYS. 

HOMESTEADS. 

Sec  PUBLIC  LANDS. 

HORSES. 

See  FRIGHTENING  TEAMS. 

HUSBAND  AND  WIFE. 

See    CARRIERS    OF    GOODS;    DEATH    BY    WRONGFUL 
ACT;   PERSONAL   INJURIES. 

HYPOTHETICAL  QUESTIONS. 

See  EVIDENCE. 

ILLEGALITY. 

See  EMINENT  DOMAIN. 

IMMEDIATE  OCCUPATION. 

See  EMINENT  DOMAIN. 

IMPEACHING  WITNESS. 

Sec  EVIDENCE. 

IMPLIED  AUTHORITY. 

Sec  EMINENT  DOMAIN. 

IMPLIED  PERMISSION. 
Sec  LICENSEES. 

17  R  R  R— 58 
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IMPLIED  POWERS. 

Sec  EMINENT  DOMAIN. 

IMPLIED  NOTICE. 

See  MASTER  AND  SERVANT. 

IMPUTED    NEGLIGENCE. 

See  CROSSINGS. 

INAPPLICABLE  INSTRUCTIONS. 

See   ACCIDENTS   ON   TRACK;   DEATH   BY  WRONGFUL 
ACT. 

INCIDENTAL  DAMAGES. 

See  EMINENT  DOMAIN;  NUISANCES. 

INCLUDED  IN  AWARD. 

See  EMINENT  DOMAIN. 

INCOMPETENCY  OF  EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

INCONSISTENT  ALLEGATIONS. 

See  CONNECTING  CARRIERS. 

INCONSISTENT  USES. 

See  RIGHT  OF  WAY. 

INDEPENDENT  CONTRACTORS. 

Cotton  compress  company,  being  an  independent  contractor,  the 
carrier  was  not  liable  for  its  negligence  in  storing  or  handling 
the  cotton  in  question.  Arthur  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.), 
17. 

INDORSING  TICKETS. 

See  CARRIERS  OF  PASSENGERS. 

INEXPERIENCED  EMPLOYEES. 

See  MASTER  AND  SERVANT. 

INFANCY. 

See  CHILDREN. 

INFERENCE  OF  NEGLIGENCE. 

Sec  STREET  RAILWAYS. 

INFERRING  MASTER'S  KNOWLEDGE  OF  DEFECT. 

See  MASTER  AND  SERVANT. 

INFLAMMABLE  MATERIAL. 

Sec  FIRES  SET  BY  LOCOMOTIVES. 

INGRESS  AND  EGRESS. 

See  EMINENT  DOMAIN, 

INITIAL  CARRIERS. 

See  CONNECTING  CARRIERS. 

INJUNCTIONS. 

See     NUISANCES;     RAILROAD     COMMISSIONS;    RAII^ 
ROADS;  RIGHT  OF  WAY;  TAXATION. 
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INJURIES  TO  PROPERTY. 

See  EMINENT  DOMAIN;  NUISANCES. 

INSOLVENCY. 

See  LIENS. 

Preference  of  claim  for  supplies  furnished  within  six  months  of 
appointment  of  receiver  over  lien  of  mortgage.  Gregg  v.  Metro- 
politan Trust  Company  (U.  S.),  695. 

INSPECTION. 

See  MASTER  AND  SERVANT. 

INSTRUCTION    GIVING  PROMINENCE  TO   CERTAIN   EVI- 
DENCE. 

See  DEATH  BY  WRONGFUL  ACT. 

INSTRUCTION  ON  WEIGHT  OF  EVIDENCE. 

See  RIGHT  OF  WAY. 

INSTRUCTIONS. 

See  CARRIERS  OF  PASSENGERS;  EMINENT  DOMAIN; 
MASTER  AND  SERVANT;  NEGLIGENCE;  PERSONAL 
INJURIES;   STOCK,  INJURIES  TO. 

INSUFFICIENT  NUMBER  OF  HANDS. 

See  MASTER  AND  SERVANT. 

INSURER. 

See  CARRIERS  OF  LIVE  STOCK;  COMMON  CARRIERS. 

INTENDING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

INTENDING  PURCHASERS. 

See  RIGHT  OF  WAY. 

INTERCHANGING  TRANSFERS. 

See  TICKETS  AND  FARES. 

INTEREST. 

See  DEATH  BY  WRONGFUL  ACT. 

INTERVENING  CAUSE. 

See  FIRES  SET  BY  LOCOMOTIVES;  MASTER  AND  SERV- 
ANT. 

INTERVIEWS. 

See  EVIDENCE. 

INTERSTATE  COMMERCE. 

See  TAXATION. 

Power  of  Congress  to  regulate  commerce  among  the  several  states 
not  nullified  by  Const.  U.  S.  Amend.  11;  nor  does  such  provision 
prevent  an  action  to  restrain  a  state  railroad  commission  from 
enforcing  an  order  injuriously  affecting  interstate  .commerce. 
Illinois  Cent.  R.  Co.  v.  Mississippi  Railroad  Commission  (C.  C. 
A.),  544. 

State  Railroad  Commission  had  no  power  to  order  complainant 
to  cause  two  of  its  fast  trains,  operated  mainly  for  the  transpor- 
tation of  interstate  through  business  on  a  fast  schedule  in  order 
to  comply  with  United  States  Mail  contract,  to  stop  at  certain 
county  seats,  in  compliance  with  Code  Miss.  1892,  §§  3550,  4302. 
Illinois  Cent  R.  Co.  v.  Mississippi  Railroad  Commission  (C.  C. 
A.),  544. 
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INTOXICATION. 

See  ACCIDENTS  ON  TRACKS. 

INVASIONS  OF  JURY'S  PROVINCE. 

See  FRIGHTENING  TEAMS. 

INVITATION  TO  ALIGHT. 

See  CARRIERS  OF  PASSENGERS. 

INVITATION  TO  BOARD. 

See  CARRIERS  OF  PASSENGERS. 

INVITATION  TO  CROSS. 

See   CROSSINGS. 

IRRELEVANT  TESTIMONY. 

See  MASTER  AND  SERVANT. 

JARRING  OF  EARTH. 

See  EMINENT  DOMAIN. 

JOINDER. 

See  MASTER  AND  SERVANT. 

JOINDER  OF  CAUSES. 

See  ACTIONS. 

JOINDER  OF  PARTIES. 

See  EMINENT  DOMAIN. 

JOINT  JUDGMENTS. 

See  EMINENT  DOMAIN. 

JOINT  USE  OF. TRACKS. 

See  FELLOW  SERVANTS. 

JOKES. 

See  TORTS. 

JOLTS  AND  JARS. 

See  CARRIERS  OF  PASSENGERS. 

JUDGMENTS. 

See  EMINENT  DOMAIN. 

JUDICIAL  SALES. 

See  RAILROADS. 

JUDICIAL  SUPERVISION. 

See  STREETS  AND  HIGHWAYS. 

JUMPING  FROM  CAR. 

See  CARRIERS  OF  PASSENGERS. 

JURISDICTION. 

See  EMINENT  DOMAIN;  MASTER  AND  SERVANT;  TAX- 
ATION. 

JURORS. 

See  EMINENT  DOMAIN;  TRIAL. 

Where  juror  stated  that  he  was  prejudiced  against  personal  injury 
cases,  a  challenge  for  cause  was  properly  overruled,  though  he 
also  stated  that  it  might  require  some  evidence  to  remove  his 
prejudice.  Denham  v.  Washington  Water  Power  Co.  (Wash.), 
689. 
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KNOWLEDGE  OP  DANGER. 

See  TRIAL. 

KNOWLEDGE  OF  DEFECT. 

See  MASTER  AND  SERVANT. 

KNOWLEDGE  OF  INCOMPETENCY. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

KNOWLEDGE  OP  PROBABLE  CONSEQUENCES. 

See  NEGLIGENCE. 

LAND  GRANTS. 

See  PUBLIC  LANDS. 

LANDLORD  AND  TENANT. 

See  EMINENT  DOMAIN;  FIRES  SET  BY  LOCOMOTIVES. 

LAND  NOT  TAKEN. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

LANDSLIDES. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

LAND  TAKEN. 

See  EMINENT  DOMAIN. 

LAST  CLEAR  CHANCE. 

See  CROSSINGS;  STREET  RAILWAYS. 

LAW  OFFICERS. 

See  ARRESTS;  CARRIERS  OF  PASSENGERS. 

LEASES  AND  RUNNING  POWERS. 

See  FELLOW  SERVANTS. 

Servants  of  railroad  operating  its  cars  on  the  tracks  of  another 
under  a  traffic  contract  between  the  companies  are  entitled  to  re- 
cover from  the  road  owning  the  tracks  for  injuries  resulting  from 
any  negligence  on  its  part  or  on  the  part  of  its  employees. 
Chicago  Terminal  Transfer  R.  Co.  v.  Vandenberg  (Ind.),  740. 

LEAVING  QUESTIONS  TO  JURY. 

See  EMINENT  DOMAIN. 

LEGAL  CONCLUSIONS. 

See  FRIGHTENING  TEAMS. 

LEGALITY. 

See   NUISANCES. 

LIBEL. 

See  TICKETS  AND  FARES. 

Tickets  in  possession  of  discharged  conductor,   question  for  jury 

whether  publication  to  prevent  their  use  is  libelous.     Sheftall  v. 

Central  of  Georgia  Ry.  Co.  (Ga.),  209. 
Tickets  in  possession  of  discharged  conductor,  test  as  to  whether 

publication  to  prevent  their  use  is  libelous.  Sheftall  v.  Central  of 

Georgia  Ry.  Co.  (Ga.),  209. 


918  GENERAL  INDEX 

LICENSEES. 

See  ACCIDENTS  ON  TRACKS;  FIRES  SET  BY  LOCOMO- 
TIVES; LEASES  AND  RUNNING  POWERS;  STOCK,  IN- 
JURIES TO;  TRESPASSERS. 

Contributory  Negligence. 

Person  accompanying  shipment  of  cattle  killed  by  train  in  yard, 
question  for  jury.  Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (Ill.)» 
356. 

Habitual  use  of  track  in  passing  from  one  point  to  another,  with- 
out express  or  implied  permission.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Shiflet  (Tex.),  373. 

Implied  permission  to  use  tracks  in  passing  from  one  point  to 
another.  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Shiflet 
(Tex.),  373. 

Injury  to  railroad  company's  employee  repairing  cars  in  switch 
company's  yard,  liability  of  latter  where  its  employees  failed  to 
use  ordinary  care  to  discover  car  repairer's  presence,  and  the 
latter  was  guilty  of  contributory  negligence  in  not  placing  the 
warning  signals  in  a  more  conspicuous  place.  Kentucky  &  I. 
Bridge  &  R.  Co.  v.  Snydor  (Ky.),  520. 

Lookouts,  duty  of  servants  of  switch  company  with  respect  to  car 
repairer  employed  by  railroad  company  to  repair  cars  in  switch 
company's  yard.  Kentucky  &  I.  Bridge  &  R.  Co.  v.  Snydor 
(Ky.),  520. 

Negligence  was  question  for  jury  where  person  accompanying  ship- 
ment of  cattle  was  killed  by  train  in  yard  of  connecting  carrier. 
Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (111.),  356. 

Presumption  as  to  authority  of  trainmen  to  grant  permission  to 
persons  to  use  track  as  pathway.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Shiflet  (Tex.),  373. 

LICENSE  FEES. 
See  TAXATION. 

LIENS. 

See  INSOLVENCY. 

Claim  for  injury  to  property  by  location  of  tracks  in  street  was  a 
lien  upon  corpus  of  railroad  superior  to  either  prior  or  subse- 
quent mortgage.  Kentucky  &  I  Bridge  &  R.  Co.  v.  Clemmons 
(Ky.),  155. 

LIGHT  COMPANIES. 

See  NEGLIGENCE. 

LIGHTS. 

See  TRESPASSERS. 

LIMITING  LIABILITY. 

.  See  BAGGAGE;  CARRIERS  OF  GOODS;  CARRIERS  OF 
LIVE  STOCK;  CARRIERS  OF  PASSENGERS;  COMMON 
CARRIERS;  FIRES  SET  BY  LOCOMOTIVES. 

LOCOMOTIVES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

LOGGING  RAILROADS. 

A  railroad  company  must  maintain  a  safe  roadbed,  undecayed  and 
sound  cross-ties,  and  see  that  the  rails  are  in  their  proper  position 
and  level,  or  else,  in  case  of  an  accident  growing  out  of  its  un- 
safe condition  which  caused  injury,  it  will  be  liable.  Fuller  v, 
Tremont  Lumber  Co.  (La.),  710. 
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LOITERERS. 

See  TRESPASSERS. 

LOOKOUTS. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES;  MASTER 
AND  SERVANT;  STOCK,  INJURIES  TO;  STREET  RAIL- 
WAYS.     . 

LOSS  OF  PRESENCE  OF  MIND. 

See  CARRIERS  OF  PASSENGERS. 

LOW  BRIDGE. 

See  MASTER  AND  SERVANT. 

LUMBER  COMPANIES. 

See  LOGGING  RAILROADS. 

LUMBER  PILED  ON  RIGHT  OF  WAY. 

See  FIRES  SET  BY  LOCOMOTIVES. 

MACHINERY. 

See  CARRIERS  OF  GOODS. 

MAIL  CLERKS. 

See  CARRIERS  OF  PASSENGERS. 

MAIL  CONTRACTS. 

See  INTERSTATE  COMMERCE. 

MAIL  CRANES. 

See  FRIGHTENING  TEAMS. 

MAKING  UP  TRAINS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

MALICE. 

See  DAMAGES;  NEGLIGENCE. 

MALICIOUS  MISCHIEF. 

See  NEGLIGENCE;  TORTS. 

MANDAMUS. 

See  RAILROAD  COMMISSIONS. 

MANNER  OF  ALIGHTING. 

See  CARRIERS  OF  PASSENGERS. 

MANUFACTURING  SITES. 
See  RIGHT  OF  WAY. 

MASTER  AND  SERVANT. 

Sec  ACTIONS;  CONTRIBUTORY  NEGLIGENCE;  DAM- 
AGES; DEATH  BY  WRONGFUL  ACT;  EMPLOYERS'  LI- 
ABILITY ACTS;  EVIDENCE;  FELLOW  SERVANTS; 
LEASES  AND  RUNNING  POWERS;  LIBEL;  LICENSEES; 
NEGLIGENCE;  PERSONAL  INJURIES;  TICKETS  AND 
FARES;  TORTS;  TRESPASSERS;  TRIAL. 

Assumption  of  Risk. 

Brakeman  struck  by  low  bridge  at  night  had  not  assumed  the 
risk.    Miller  v.  Boston  &  Maine  R.  R.  (N.  H.),  564. 

Employee  killed  by  falling  rock  while  removing  debris  from 
track.     Florence  &  C.  C.  R.  Co.  v.  Whipps  (C.  C.  A.),  569. 
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Fellow  servant's  negligence.  Louisville  &  N.  R.  Co.  v.  Dillard 
(Tenn.),  762. 

Fireman  who  knew,  or  could  by  most  casual  observation  have 
known,  that  engine  was  not  equipped  with  driver  brakes.  Den- 
ver &  R.  G.  R.  Co.  V.  Scott  (Colo.),  309. 

Incompetency  or  ignorance  of  servants.  Anderson  v.  Southern 
Ry.  (S.  Car.),  701. 

Inexperienced  and  uninstructed  boy,  while  working  for  construc- 
tion company  at  night,  caught  by  train  in  angle  of  unblocked 
switch.    Denver  &  R.  G.  R.  Co.  v.  Scott  (Colo.),  309. 

Instruction  that,  if  injured  motorman  know  of  the  defective  brake 
he  could  not  recover,  unless  defendant  had  promised  to  repair 
the  defect,  was  properly  refused  where  the  motorman  had  been 
assured  by  his  superior  that  the  car  could  be  used  with  safety 
by  reason  of  the  fact  that  others  had  used  it.  Cole  v.  St.  Louis 
Transit  Co.  (Mo.),  683. 

Must  be  ple«lded  by  defendant  and  sustained  by  preponderance 
of  evidence.     Mace  v.  H.  A.  Boedker  &  Co.  (Iowa),  301. 

Negligence  of  master.  Mace  v.  H.  A.  Boedker  &  Co.  (Iowa), 
301. 

Obvious  danger.    Lee  v.  Northern  Pac.  Ry.  Co.  (Wash.),  315. 

Obvious  danger  incurred  in  fear  of  discharge  for  disobedience 
of  order.    Lee  v.  Northern  Pac.  Ry.  Co.  (Wash,),  315. 

Occasional  acts  of  negligence  of  fellow  servants.  Southern  Pac 
Co.  V.  Hetzer  (C.  C.  A.),  724. 

Promise  to  furnish  shields  *  for  lubricator  tubes  of  engine,  rea- 
sonable time  for  engineer  to  continue  to  use  engine  without 
shields,  relying  on  promise.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Robertson  (C.  C.  A.),  324. 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  ques- 
tion for  jury  whether  engineer  continued  to  use  engine  for  un- 
reasonable time  without  shields,  relying  on  promise.  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson  (C.  C.  A.),  324. 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  whether 
engineer  was  thereby  induced  to  remain  in  defendant's  employ 
was  a  question  for  jury.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Robertson  (C.  C.  A.),  324. 

Railroad  employee  injured  by  reason  of  proximity  to  track  of 
pole  of  electric  light  company,  question  for  jury.  South  Side 
Elevated  R.  Co.  v.  Nesvig  (III.),  805. 

Section  hand  riding  on  push  car  attached  to  train  by  rope,  in- 
jured by  reason  of  car  jumping  track,  question  for  jury.  De 
Mase  V.  Oregon  R  &  Nav.  Co.  (Wash.),  322. 

Servants  may  by  notice  cast  the  risk  of  the  habitual  negligence 
of  their  fellow  servants  upon  the  master.  Southern  Pac  Co. 
V.  Hetzer  (C.  C.  A.),  724. 

Unsafe  appliances,  employee  chargeable  with  notice.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson  (C.  C.  A.),  324. 

Unsafe  appliances  furnished  by  master.    Cole  v.  St.  Louis  Transit 
Co.  (Mo.),  583. 
Care  due  employee  to  keep  roadbed  in  safe  condition,  certain  in- 
struction, though  not  approved,  was  not  reversible  error,  where 

objection  to  it  failed  to  point  out  in  what  respect  the  language 

to  which  exception  was  prayed  was  either  inadequate,  misleading, 

or  lacking  in  precision.    Van  Blarcom  v.  Central  R,  Co.    of  New 

Jersey  (N.  J.),  699. 

Care  due  engineer  to  keep  track  in  safe  condition.  Van  Blarcom 
V.  Central  R.  Co.  of  New  Jersey  (N.  J.),  699. 

Care  due  from  master  to  engine  hostler,  injured  by  engine  while 
voluntarily  performing  duties  of  yard  watchman,  erroneous  in- 
struction.   Baltimore  &  O.  R.  Co.  v.  Doty  (C.  C.  A.),  753. 


GENERAL  INDEX  921 

MASTER  AND  SERVANT— Continued. 

Care  due  from  master  to  servant  not  that  which  a  prudent  busi- 
ness man  uses  for  the  protection  of  his  own  person.  Southern 
Pac.  Co.  V.  Hetzer  (C.  C.  A.),  724. 

Care  required  of  master  to  discover  that  employees  have  become 
incompetent.     Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  724. 

Care  required  of  master  to  employ  competent  servants.  Southern 
Pac.  Co.  V.  Hetzer  (C.  C.  A.),. 724. 

Car  repairer  injured  by  explosion  of  torpedo,  evidence  did  not 
show,  as  matter  of  law,  actionable  negligence  in  failing  to  fur- 
nish safe  place  for  him  to  work.  Fuller  v.  Ann  Arbor  R.  Co. 
(Mich.),  594. 

Complaint  for  injury  to  servant  from  master's  negligence  in  fail- 
ing to  repair  must  show  that  master  had  knowledge,  actual  or 
constructive,  of  the  defect  complained  of.  Mallott  v.  Sample 
(Ind.),  695. 

Complaint,  in  action  by  an  employee  for  his  injuries,  alleging  that 
it  was  the  duty  of  plaintiff  to  assist  in  unloading  lumber  from  a 
car,  and  that  defendant  negligently  failed  to  provide  a  sufficient 
number  of  men,  whereby  timber  fell  on  plaintiff's  foot  and  in- 
jured him,  was  based  on  the  common-law  liability  of  the  master, 
and  not  on  statutory  liability.  Alabama  Great  Southern  R.  Co. 
V,  Vail  (Ala.),  718. 

Contributory  Negligence. 

Brakeman  injured  while  riding  on  side  of  car  past  another  car, 
while   engaged  in  switching  operations  and   making  up  train. 
Higgins  z/.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  334. 
Brakeman  killed  while  making  flying  switch,  where  he  gave  signal 
to  go  ahead  before  he  had  made  the  uncoupling.     Stevick  v. 
Northern  Pac.  Ry.  Co.  (Wash.),  318. 
Care  required  of  motorman  for  self-protection,  as  affected  by  fact 
that  he  impliedly  contracted  to  exercise  same  degree  of  care 
that  law  imposed  on  his  master  as  a  carrier  of  passengers.   Cole 
V.  St.  Louis  Transit  Co.  (Mo.),  583. 
Choosing  dangerous   method  of  doing  work,  master  not  liable. 

Illinois  Cent.  R.  Co.  v.  Swift  (111.),  537. 
Inexperienced  boy,  while  working  at  night  for  railroad  construc- 
tion company,  caught  by  train  in  angle  of  unblocked  switch. 
Mace  V.  H.  A.  Boedker  &  Co.  (Iowa),  301. 
Insufficiency  of  evidence  of  the  exercise  of  due  care  by  an  em- 
ployee in  removing  tackle  and  pulley  from  pile  driver.     Illinois 
Cent.  R.  Co.  v.  Swift  (111.),  537. 
Motorman  continuing  to  use  car  brake  after  complaining  of  de- 
fect and  being  assured  by  other  employees,  who  had  authority 
to  direct  a  change  of  cars.    Cole  v,  St.  Louis  Transit  Co.  (Mo.), 
583. 
Not  necessary  that  injured  employee  should  have  been  ignorant 
of  defect  in  appliance,  unless  danger  from  its  use  was  so  ob- 
vious as  to  render  his  act  in  continuing  to  use  it  contributory 
negligence.    Cole  v,  St.  Louis  Transit  Co.  (Mo.),  583. 
Pleading  absence   of.     Pierce  v.   Seaboard  Air  Line  Ry.    (Ga.), 

575. 
Section  hand  riding  to  work  on  top  of  overcrowded  car.    Chicago 
Terminal  Transfer  R.  Co.  v.  O'Donnell  (111.),  769. 
Court  could  not  sustain  complaint  by  inferring  from  character  of 
defect   that  master  had   knowledge   thereof  in   time   to  have   re- 
paired it  before  the  accident  to  servant.    Malott  v.  Sample  (Ind.), 
595. 
Custom  in  railroad  yard  where  injured  employee  worked  for  engine 
hostlers   to   perform  duties   of   watchman   under   certain   circum- 
stances, insufficiency  of  evidence.     Baltimore  &  O,  R.  Co.  v.  Doty 
(C.  C.  A.),  753. 
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Death  of  fireman  in  a  derailment,  negligence  in  preservation  of  the 
track  was  a  question  for  jury.  Shugart  v.  Atlanta,  K.  &  X.  Ry. 
(C.  C.  A.),  558. 

Degree  of  care  required  in  carrying  employees  to  work,  in  absence 
of  evidence  of  conductor's  authority  to  allow  them  to  ride. 
Chicago  Terminal  Transfer  R.  Co.  v.  Schiavone  (111.),  339. 

Degree  of  care  required  of  master  for  the  safety  of  his  employees, 
correct  and  incorrect  tests.  Southern  Pac.  Co.  v,  Hetzer  (C.  C. 
A.),  724. 

Degree  of  care  required  of  master  in  furnishing  appliances.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson  (C.  C.  A.).  324. 

Degree  of  care  required  of  railroad  in  carrying  employees  by  means 
of  push  car  attached  to  train  by  rope.  De  Mase  v,  Oregon  R,  & 
Nav.  Co.  (Wash.),  322. 

Designating  negligent  employee,  sufficiency  of  petition  in  action 
for  death  of  employee.  Pierce  v.  Seaboard  Air  Line  Ry.  (Cra.), 
575. 

Duty  of  master  carrying  section  hand  to  work  to  furnish  him  a 
reasonably  safe  place  to  ride.  Chicago  Terminal  Transfer  R.  Co. 
V.  O'Donncll  (111.),  769. 

Duty  of  master  to  discharge  incompetent  servants,  when  he  knows, 
or  by  the  exercise  of  reasonable  care  would  have  known,  that  the 
servant  has  contracted  the  habit  of  negligence,  drunkenness,  or 
lack  of  skill.     Southern  Pac.  Co.  v.  Hetzer  (C.  Q.  A.),  724. 

Duty  of  master  to  exercise  reasonable  care  to  employ  competent 
servants,  and,  when  he  has  used  this  care,  this  duty  is  discharged. 
Southern  Pac.  Co.  v,  Hetzer  (C.  C.  A.),  724. 

Duty  of  master  to  furnish  safe  and  suitable  tools  and  appliances, 
instruction  was  not  erroneous  as  failing  to  require  master  to 
furnish  reasonably  safe  and  suitable  tools.  Anderson  v.  Southern 
Ry.  (S.  Car.),  701. 

Duty  to  instruct  brakeman  as  to  location  and  height  of  overhead 
bridges.     Miller  v.  Boston  &  Maine  R.  R.  (N.  H.),  564. 

Employee  killed  by  falling  rock  while  assisting  at  night  to  re- 
move debris  caused  by  landslide  from  the  track,  company  not 
liable  for  failure  to  provide  safe  place  to  work.  Florence  &  C. 
C.  R.  Co.  -u,  Whipps  (C.  C.  A.),  669. 

Evidence. 

Defendant  was  not  prejudiced  by  exclusion  of  report  of  railroad 
commissioners  relating  to  the  telltales  near  the  low  bridge,  by 
which  a  brakeman  was  struck.  Miller  v.  Boston  &  Maine  R. 
R.  (N.  H.),  564. 

Exclusion  of  evidence  that  defendant's  officers  assumed  that 
brakeman  struck  by  low  bridge  knew  its  location  and  height 
was  not  prejudicial  error.  Miller  v.  Boston  &  Maine  R.  R. 
(N.  H.),  564. 

Reputation  of  incompetent  servant  admissible  to  prove  notice 
of  the  habit  of  incompetence  to  the  master.  Southern  Pac.  Co. 
V.  Hetzer  (C.  C.  A.),  724. 

Reputation  of  incompetent  servant  among  a  particular  class  not 
admissible  to  prove  notice  of  the  habit  of  incompetence  to 
the  master.     Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  724. 

Section  hand  struck  by  viaduct  while  riding  to  work  on  top  of 
car,  not  error  to  exclude  evidence  that  car  was  overcrowded, 
where  such  fact  sufficiently  appeared  from  other  evidence. 
Chicago  Terminal  Transfer  R.  Co.  v.  O'Donnell  (III),  769. 

Specific  acts  of  negligence,  drunkenness,  or  incompetency,  un- 
known to  master,  inadmissible  to  prove  incompetence  of 
servant.     Southern  Pac.  Co.  t'.  Hetzer  (C.  C.  A.),  724. 

Telltales,  evidence  of  existence  of  was  admissible  in  action  for 
death  of  employee,  struck  by  viaduct  while  riding  to  work  on 
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top  of  car,  as  bearing  on  decedent's  knowledge  that  train  was 
about  to  pass  under  viaduct.  Chicago  Terminal  Transfer  R. 
Co.  V.  O'Donnell  (111.),  769. 
Testimony  that  the  foreman  in  charge  of  the  work  in  hand  told 
one  of  the  workmen,  that  if  he  did  not  "get  a  move  on  him"  he 
would  have  to  lay  off,  was  irrelevant,  in  action  for  injury  to 
one  of  the  hands,  alleged  to  have  resulted  from  the  failure  of 
the  master  to  employ  a  sufficient  number  of  hands  for  the 
work.    Alabama  Great  Southern  R.  Co.  «/.  Vail  (Ala.),  718. 

Failure  to  repair,  insufficiency  of  complaint,  in  action  for  injury 
to  servant,  for  failure  to  properly  allege  defendant's  knowledge 
of  defect.     Malott  v.  Sample  (Ind.),  596. 

Habitual  negligence  of  fellow  servants,  employees  may  by  notice 
cast  risk  of  upon  the  master.  Southern  Pac,  Co.  v.  Hetzcr  (C. 
C.  A.),  724. 

Harmless  error  in  assuming  in  instruction  that  person  to  whom 
injured  motorman  complained  of  defective  brake  had  authority 
to  order  a  change  of  cars.  Cole  v,  St  Louis  Transit  Co,  (Mo.), 
583. 

Injury  to  engine  hostler  struck  by  engine  after  falling  into  insuf- 
ficiently covered  steam  box,  liability  of  master  as  affected  by 
fact  that  the  hostler  had  exchanged  duties  with  a  yard  watch- 
man whom  he  found  in  possession  of  his  engine,  and  who  knew 
of  the  existence  of  such  trench,  but  of  which  the  hostler  was 
ignorant.  Baltimore  &  O.  R.  Co.  v.  Doty  (C,  C.  A.),  753. 

Injury  to  engine  hostler  struck  by  engine  while  his  foot  was  caught 
in  loosely  covered  trench,  sufficiency  of  complaint.  Baltimore  & 
O.  R.  Co.  V.  Doty  (C.  C.  A.),  753. 

Injury  to  servant  from  negligence  of  master  in  failing  to  provide 
a  sufficient  number  of  hands  to  assist  in  unloading  timber  from 
a  car,  sufficiency  of  complaint.  Alabama  Great  Southern  R.  Co. 
V.  Vail   (Ala.),  718. 

Injury  to  servant  resulted  from  the  master  not  having  employed 
a  sufficient  number  of  hands  for  the  work.  Alabama  Great 
Southern  R.  Co.  v.  Vail  (Ala.),  718. 

Injury  to  street  car  conductor  from  the  giving  way  of  a  handhold, 
question  for  jury  whether  the  injury  occurred  to  the  handhold 
before  he  was  assigned  to  the  car,  or  after  he  was  placed  in  charge 
of  it.  Crawford  v.  United  R.  &  Elec.  Co.  of  Baltimore  (Md.), 
527. 

Inspection  of  street  cars,  master  liable  for  injury  to  servant  re- 
sulting from  insufficiency  of  method.  Crawford  v.  United  R. 
&  Elec.  Co.  of  Baltimore  (Md.),  527. 

Jurisdiction  of  federal  court  sitting  in  Ohio  of  action  against  rail- 
road, a  citizen  of  Maryland,  for  injuries  to  its  servant,  a  citizen 
of  Ohio,  sufficiency  of  petition,  without  allegation  that  either 
party  resided  in  the  district  where  suit  was  brought.  Baltimore 
&  O.  R.  Co.  V,  Doty  (C.  C.  A.),  753. 

Lookouts,  care  due  employees  when  master  is  operating  cars 
within  its  yards.    Lewis  v.  Vicksburg,  S.  &  P.  Ry.  Co.  (La.),  714. 

Lookouts,  duty  to  maintain  on  cars  being  operated  within  com- 
pany's yard,  for  the  protection  of  employees.  Lewis  v,  Vicks- 
burg, S.  &  P.  Ry.  Co.  (La.),  714. 

Negligence  in  furnishing  water  brakes  instead  of  driver  brakes,  it 
was  error  to  submit  question  to  jury.  Denver  &  R.  G.  R.  Co. 
V.  Scott  (Colo.),  309. 

Negligence,  insufficiency  of  evidence  of  where  trackman  was 
struck  by  cattle  guard  while  riding  on  flat  car.  Chicago  Terminal 
Transfer  R.  Co.  v.  Schiavone  (111.),  339. 

Negligence  was  a  question  for  jury,  in  action  against  railroad  con- 
struction  company,   where  minor  employee,  who   had  not  been 
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warned  of  the  danger,  was  caught  in  angle  of  unblocked  switch 
by  train  at  night.     Mace  v.  H.  A.  Boedker  &  Co.  (Iowa),  301. 

Overcrowding  car,  sufficiency  of  evidence  of  negligence  for  sub- 
mission to  jury,  in  action  for  death  of  section  hand,  struck  by 
viaduct  while  riding  to  work  on  top  of  car.  Chicago  Terminid 
Transfer  R.  Co.  v.  O'Donnell  (III.),  769. 

Pole  of  electric  light  company  located  so  near  track  as  to  endanger 
railroad  employees,  negligence  of  railroad,  when  chargeable  with 
notice,  to  continue  to  operate  its  trains  in  such  dangerous  prox- 
imity thereto.    South  Side  Elevated  R.  Co.  v.  Nesvig  (111.),  805. 

Presumption  of  negligence  not  raised  by  fact  of  mere  occurrence 
of  injury  to  servant.     Fuller  v.  Ann  Arbor  R.  Co.  (Mich.),  594. 

Presumption  that  competent  servant  remains  so.  Southern  Pac 
Co.  V,  Hetzer  (C.  C.  A.),  724. 

Presumption  that  defective  street  car  left  for  several  hours  on  side 
track  was,  while  so  standing,  unlighted  and  ung^uarded.  Craw- 
ford V.  United  R.  &  Elec.  Co.  of  Baltimore  (Md.),  527.  ; 

Promise  to  furnish  shields  for  lubricator  tubes  of  engine,  question 
for  jury.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson  (C.  C. 
A.),  324. 

Proximate  cause,  in  action  for  injury  to  servant,  it  was  error  to 
refuse  to  charge  that,  if  an  injury  results  in  consequences  of  a 
certain  wrongful  act  or  omission,  but  only  through  or  by  means 
of  some  intervening  cause,  from  which  last  cause  the  injury 
followed  as  a  direct  and  immediate  consequence,  the  law  will  refer 
the  damages  to  the  last  proximate  cause,  and  refuse  to  trace  it 
to  that  which  was  more  remote.  Alabama  Great  Southern  R,  Co. 
V.  Vail  (Ala.),  718. 

Proximate  cause  of  death  of  fireman  in  a  derailment,  whether  de- 
fective condition  of  the  track  was  a  question  for  jury,  though 
speed  of  train,  and  fact  that  engine  was  being  run  with  the  tender 
in  front,  might  have  been  contributing  causes.  Shugart  v.  At- 
lanta, K.  &  N.  Ry.  (C.  C.  A.),  558. 

Proximate  cause  where  master  merely  failed  to  take  every  pre- 
caution that  might  be  required  in  a  public  thoroughfare,  when 
•  operating  cars  within  its  yard,  and  injured  employee  walked  im- 
mediately in  front  of  approaching  train  he  should  have  seen. 
Lewis  V.  Vicksburg,  S.  &  P.  Ry.  Co.  (La.),  714. 

Railroad  employee  injured  by  pole  of  electric  lighting  company 
located  too  near  track,  not  essential  to  liability  of  railroad  that 
it  be  proved  that  it  in  any  way  participated  in  erecting  the  pole, 
when  it  is  shown  to  have  had  knowledge  of  the  location  of  the 
pole  for  two  years  prior  to  the  accident.  South  Side  Elevated  R 
Co.  V.  Nesvig  (III.),  805. 

Res  ipsa  loquitur,  doctrine  was  not  applicable,  as  the  injury  to 
an  employee  did  not  result  from  the  condition  of  the  pile  driver, 
which  he  was  operating,  in  which  the  master  placed  and  left  it 
Illinois  Cent.  R.  Co.  v.  Swift  (111.),  537. 

Scope  of  conductor's  employment,  allowing  employees  to  ride  to 
work.  Chicago  Terminal  Transfer  R,  Co.  v.  Schiavonc  (Ill.)f 
339. 

SufHciency  of  petition  in  action  for  death  of  employee.  Pierce  v. 
Seaboard  Air  Line  Ry.  (Ga.),  575. 

Telltales,  without  proof  that  they  were  observed  by  employee 
struck  by  viaduct  while  riding  to  work  on  top  of  car,  or  that 
he  appreciated  the  fact  that  the  train  was  approaching  the  viaduct, 
their  existence  would  not,  as  matter  of  law,  preclude  a  recovery 
for  his  death.  Chicago  Terminal  Transfer  R.  Co.  v.  O'Donncll 
(III.),  769. 

Test  of  care  due  from  master  to  servant.  Southern  Pac.  Co.  v. 
Hetzer  (C.  C.  A.),  724. 
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Where  a  fireman  was  killed  by  the  derailment  of  the  engine  directly 
caused  by  a  defect  in  the  track,  the  railroad  was  not  excused  from 
liability  on  the  ground  that  the  engineer  was  guilty  of  negligence 
contributing  to  the  accident  in  running  the  train  at  an  excessive 
rate  of  speed.    Shugart  v.  Atlanta,  K.  &  N.  Ry.  (C.  C  A.),  558. 

MASTER'S  REPRESENTATIVE. 

See  FELLOW  SERVANTS. 

MEASURE  OF  DAMAGES. 

See  EMINENT  DOMAIN. 

MEDICAL  EXPERTS. 

See  PERSONAL  INJURIES. 

MEDICAL  TESTIMONY. 

See  EVIDENCE. 

MENTAL  SUFFERING. 

See  DEATH  BY  WRONGFUL  ACT;  PERSONAL  INJURIES. 

MINORS. 

See  CHILDREN;  MASTER  AND  SERVANT. 

MISCHIEF. 

See  TORTS. 

MISCONDUCT  OF  COUNSEL. 

See  EMINENT  DOMAIN. 

MISTAKES  OF  TICKET  AGENTS. 

Sec  CARRIERS  OF  PASSENGERS. 

MORTGAGES. 

See  INSOLVENCY;  LIENS. 

MOTORMEN. 

See  STREET  RAILWAYS. 

MOVABLE  PLATFORMS. 

See  FELLOW  SERVANTS. 

MOVING  CARS. 

See  CARRIERS  OF  PASSENGERS. 

MUFFLING  HEAD. 

See  ACCIDENTS  ON  TRACK. 

MUNICIPAL  CORPORATIONS. 

See  RIGHT  OF  WAY;  STREETS  AND  HIGHWAYS. 

MUTUAL  RIGHTS  AND  DUTIES. 

See  STREET  RAILWAYS. 

NARROW  GAUGE. 

See  RIGHT  OF  WAY. 

NECESSARY  CONCOMITANTS. 

See  EMINENT  DOMAIN;  NUISANCES. 

NECESSITY. 

See   NUISANCES;  STREETS  AND   HIGHWAYS. 
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NECESSITY  OF  CONDEMNATION. 

See  PUBLIC  LANDS, 

NECESSITY  OF  CONDEMNINQ. 

See  RIGHT  OF  WAY. 

NECESSITY  OF  CROSSINGS. 

See  EMINENT  DOMAIN. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  ACTIONS;  CARRIERS  OF 
PASSENGERS;  CHILDREN;  COMMON  CARRIERS; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  EVI- 
DENCE; FELLOW  SERVANTS;  FIRES  SET  BY  LOCO- 
MOTIVES; FRIGHTENING  TEAMS;  LEASES  AND  RUN- 
NING POWERS;  LICENSEES;  LOGGING  RAILROADS; 
MASTER  AND  SERVANT;  ORDINANCES;  STOCK,  IN- 
JURIES TO;  STREET  RAILWAYS;  TORTS;  TRESPASS- 
ERS. 

Actionable  negligence,  what  plaintiff  must  prove  to  establish  its 
existence.  Ramsbottom  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
776. 

Boiler  explosion,  evidence  sufficient  to  take  case  to  jury.  Davis 
V.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  102. 

Boy  injured  by  torpedo  found  on  crossing,  mere  fact  that  it  was 
there  not  sufficient  evidence  of  railroads  negligence  for  submis- 
sion to  jury.    Obertoni  v.  Boston  &  M.  R.  R.  (Mass.),  332. 

Boy  injured  by  torpedo  found  on  crossing,  sufficiency  of  evidence 
whether  it  was  left  there  by  defendant's  employees,  so  as  to  ren- 
der it  liable.    Obertoni  v.  Boston  &  M.  R.  R.  (Mass.),  332. 

Burden  on  master  to  show  that  servant,  when  his  negligence  caused 
injury  to  a  stranger,  had  abandoned  his  employment,  and  was 
acting  for  himself.  Barmore  ^^  Vicksburg,  S.  &  P.  Ry.  Co. 
(Miss.),  841. 

Characterization  of  defendant's  negligence  as  gross,  in  a  declara- 
tion, does  not  change  the  legal  effect  of  the  allegation  from  what 
it  would  have  been,  had  the  term  "negligence"  alone  been  used 
Kelly  V.  Malott  (C.  C.  A.),  635. 

Circumstantial  evidence  may  establish  negligence.  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Vandenberg  (Ind.),  740. 

Comparative  negligence,  charge  was  not  open  to  objection  that  it 
injected  doctrine  into  case.  Kentucky  &  I.  Bridge  &  R.  Co.  v. 
Snydor  (Ky.),  520. 

Evidence. 
Negligence     may    be     established     by    circumstantial     evidence. 
Chicago    Terminal    Transfer    R.    (5o.    v,    Vandenberg    (Ind.), 
740. 

Failure  to  keep  switch  closed  and  locked,  complaint  need  not  specif- 
ically charge  that  it  was  the  duty  of  defendant  to  keep  it 
closed  and  locked.  Chicago  Terminal  Transfer  R.  Co.  v,  Van- 
denberg (Ind.),  740. 

Gross  negligence,  definition.  Thomasson  v.  Southern  Ry.  (S.  Car.), 
226. 

In  action  for  death  of  employee,  the  fact  that,  after  defendant's 
motion  for  a  directed  verdict  had  been  overruled,  it  requested 
and  the  court  gave  instructions  which  submitted  to  the  jury 
the  issues  of  defendant's  negligence  as  questions  of  fact,  did  not 
estop  defendant  from  asserting  on  appeal  that  there  was  no 
proof  of  negligence,  or  of  the  exercise  of  due  care  by  deceased. 
Chicago  Terminal  Transfer  R.  Co.  v.  Schiavone   (III),  339. 

Liability  of  an  owner  of  a  boiler  for  injuries  to  his  neighbor's 
property  by  its  explosion  is  based  on  negligence  in  its  use.  Davis 
V.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  102. 
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Liability  of  defendant  depending  upon  whether  he  could  be  held 
to  have  been  chargeable  with  notice  that  injury  would  probably 
and  naturally  result  from  the  act  or  omission  in  question.  Gil- 
liam V.  Texas  &  P.  Ry.  Co.  (La.),  786. 

Must  be  proximate  cause.  Anderson  v.  Southern  Ry.  (S.  Car.), 
701. 

Negligence,  or  contributory  negligence,  when  questioned  for  jury. 
Greenawaldt  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (Ind.),  816. 

Presumption  of  negligence,  facts  giving  rise  to  cannot  justify  an 
opposite  inference.  Western  Maryland  R.  Co.  v.  Shivers 
(Md.),   34. 

Presumption  of  negligence,  sufficient  to  take  case  to  jury,  created 
by  fact  of  a  collision  between  trains.  Stewart  v,  Raleigh  &  Au- 
gusta Air  Line  R.  Co.  (N.  Car.),  811. 

Presumption  of  negligence,  whether  raised  by  happening  of  in- 
jurious accident.  Cincinnati,  etc.,  Ry.  Co.  v.  South  Fork  Coal 
Co.  (C.  C.  A.),  280. 

Proof  of  circumstances  from  which  its  existence  may  be  inferred 
is  sufficient.    Western  Maryland  R.  Co.  v.  Shivers  (Md.),  34. 

Proper  care,  definition.  Ramsbottom  v,  Atlantic  Coast  Line  R. 
Co.  (N.  Car.),  776. 

Proximate  and  intervening  causes,  definitions.  Alabama  Great 
Southern  R.  Co.  v.  Vail  (Ala.),  718. 

Proximate  cause,  definition.  Anderson  v.  Southern  Ry.  (S.  Car.), 
701;  Ramsbottom  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  776. 

Proximate  cause,  when  question  for  jury.  Lincoln  Traction  Co.  v. 
Heller  (Neb.),  368. 

Punitive  damages  may  be  awarded  on  evidence  of  willful,  wanton 
or  reckless  act,  done  with  a  reckless  design,  or  utter  disregard 
of  the  rights  of  others,  without  proof  of  malice  towards  person 
injured.     Thomasson  v.  Southern  Ry.  (S.  Car.),  226. 

Question  for  jury,  in  action  for  personal  injuries.  Chicago  Terminal 
Transfer  R.  Co.  v.  Vandenberg  (Ind.),  740. 

Question  for  jury  whether  a  servant's  particular  act  of  negligence 
causing  injury  to  a  stranger  was  performed  within  scope  of  his 
emplovment.  Barmore  v.  Vicksburg,  S.  &  P.  Ry.  Co.  (Miss.), 
841. 

Railroad  employee  injured  by  pole  of  electric  light  company  placed 
by  it  too  near  track,  light  company  could  not  be  charged  with 
negligence  where  pole  was  shown  to  have  been  so  located  for  two 
years  prior  to  the  accident.  South  Side  Elevated  R.  Co.  v.  Nesvig 
(III.),  805. 

Railroad's  servant  employed  to  gather  fuel  for  steam  pump  neg- 
ligently running  his  railroad  tricycle  against  a  stranger,  while 
returning  to  his  duty,  after  having  left  it  to  carry  a  sick  friend 
to  a  station,  railroad  responsible  on  the  ground  that  he  had  re- 
sumed his  duties.  Barmore  v.  Vicksburg,  S.  &  P.  Ry.  Co.  (Miss.), 
841. 

Servant  entrusted  with  dangerous  appliance  causing  injury  to 
stranger,  master  not  allowed  to  escape  responsibility  on  the 
ground  that  such  servant,  in  the  act  complained  of,  was  acting 
outside  scope  of  his  employment.  Barmore  v.  Vicksburg,  S.  & 
P.  Ry.  Co.   (Miss.),  841. 

Statutory  or  municipal  regulations,  when  violation  of  will  sustain 
private  action  for  negligence.  Lincoln  Traction  Co.  v.  Heller 
(Neb.),  368. 

Sufficiency  of  complaint.     Malott  v.  Sample  (Ind.),  595. 

Torpedo,  in  absence  of  evidence  that  the  wanton  act  of  employees 
in  throwing  it  was  within  the  scope  of  their  employment,  the  rail- 
road was  not  guilty  of  negligence,  rendering  it  liable  for  injury 
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to  boy  who  picked  it  from  the  ground.  Obertoni  v.  Boston  & 
M.  R.  R.  (Mass.),  332. 

Tricycle  speeding  along  track,  question  for  jury  whether  it  was  a 
dangerous  instrumentality,  within  rule  holding  master  liable  for 
injuries  caused  by  a  servant  in  the  use  of  a  dangerous  instru- 
mentality, irrespective  of  whether  he  was  acting  within  scope 
of  his  employment.  Barmore  v.  Vicksburg,  S.  &  P.  Ry.  Co. 
(Miss.),  841. 

Under  N.  Car.  Laws  1887,  p.  81,  c.  33,  requiring  defendant  in  an 
action  for  negligence  to  plead  and  prove  contributory  negli- 
gence, in  the  absence  of  such  plea,  the  mere  presumption  of 
negligence  arising  from  a  collision  between  trains  requires  the 
question  of  negligence  to  be  submitted  to  the  jury.  Stewart  v, 
Raleigh  &  Augusta  Air  Line  R.  Co.  (N.  Car.),  811. 

Where  an  engineer  was  given  a  clearance  card,  which  was  notice 
to  him  that  track  was  clear  to  next  station,  and  a  collision  oc- 
curred from  failure  of  operator  at  the  station  which  he  left  to 
notify  operator  at  the  next  station  or  the  train  dispatcher,  there 
is  sufficient  evidence  of  negligence  for  submission  to  the  jury. 
Stewart  v.  Raleigh  &  Augusta  Air  Line  R.  Co.  (N.  Car.),  811. 

Willful  negligence,  definition.  Thomasson  v.  Southern  Ry.  (S. 
Car.),  286. 

NEGLIGENCE  AFTER  DISCOVERY  OF  PERIL. 

See  CROSSINGS. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  CROSSINGS;  LICENSEES;  MASTER  AND  SERVANT. 

NEGLIGENCE  OF  MASTER  AND  FELLOW  SERVANT. 

See  FELLOW  SERVANTS. 

NEW  CAUSE  OF  ACTION. 

See  CARRIERS  OF  PASSENGERS. 

NEWSPAPER  STATEMENTS. 
Sec  EVIDENCE. 

NEW  TRIAL. 

I  See  EMINENT  DOMAIN;  PERSONAL  INJURIES. 

NOISES. 

See  EMINENT  DOMAIN. 

NONASSIGNABLE  DUTIES. 
See  FELLOW  SERVANTS. 

NONEXPERT  TESTIMONY. 

See  PERSONAL  INJURIES. 

NOTICE. 

See  MASTER  AND  SERVANT;  NEGLIGENCE;  RIGHT  OF 
WAY. 

« 

NOTICE  OF  HABITUAL  NEGLIGENCE. 

See  MASTER  AND  SERVANT. 

NOTICE  OF  INCOMPETENCY. 

See  FASTER  AND  SERVANT. 
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NOTICE  OF  INTENDED  USE. 
See  CARRIERS  OF  GOODS. 

NOTICE  OF  PRINTED  CONDITIONS. 

See  BAGGAGE. 

NOTICES. 

See  CHILDREN. 

NUISANCES. 

See  EMINENT  DOMAIN;  RIGHT  OF  WAY. 

Arch  to  connect  station  on  each  side  of  street,  sufficiency  of  peti- 
tion of  property  owner  to  enjoin  railroad  from  acting  under 
ordinance  granting  authority  to  construct.  Gilcrest  Co.  v.  City 
of  Des  Moines  (Iowa),  461. 

Authorized  operation  of  railroad,  company  not  liable  for  conse- 
quential damages  to  nearby  property,  although  health  and  com- 
fort of  inmates  of  dwelling  is  impaired.  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Armstrong  (Kan.),  415. 

Authorized  operation  of  railroad  rendering  residence  unhealthy 
and  uncomfortable,  right  to  recover  in  absence  of  constitutional 
provision.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Armstrong  (Kan.), 
415. 

Custom  of  railroad  of  standing  trains  at  street  crossings  as  a 
continuing  nuisance.  Gilcrest  Co.  v.  City  of  Des  Moines  (Iowa), 
461. 

Freight  depot,  construction  of  a  cross  street  in  residence  neighbor- 
hood could  not  be  enjoined  as  a  nuisance,  where  there  was  no 
showing  that  the  depot  was  not  necessary,  or  that  it  could  be 
as  conveniently  built  elsewhere.  Walther  v.  Chicago  &  W.  I. 
R.  Co.  (111.),  456. 

In  an  action  by  an  abutting  owner  to  restrain  the  operation  of 
a  railroad  in  a  street,  it  was  not  error  to  permit  defendant  to 
file  an  amended  answer  at  the  time  the  cause  was  called  for  trial, 
whereby  an  ordinance  vacating  the  street  was  pleaded.  Kakeldy 
V.  Columbia  &  P.  S.  R.  Co.  (Wash.),  480. 

Obstruction  of  street  crossings  by  standing  trains,  reasonableness 
of  ordinance  permitting.  Gilcrest  Co.  v.  City  of  Des  Moines 
(Iowa),  461. 

Remedies  of  property  owner  where  ordinance  permitted  the  ob- 
structing of  street  crossing  by  standing  trains.  Gilcrest  Co.  f. 
City  of  Des  Moines  (Iowa),  461. 

There  was  no  error  in  striking  interrogatories  relating  to  the  origi- 
nal authority  by  which  the  railroad  occupied  the  street,  the  fact 
having  been  known  to  the  plaintiff  abutting  owner  that  defendant 
had  for  many  years  occupied  the  street,  and  he  not  being  en- 
titled to  invoke  the  method  of  original  occupancy  as  a  ground 
for  abating  the  operation  of  the  road.  Kakeldy  v.  Columbia  & 
P.  S.  R.  Co.  (Wash.),  480. 

Unauthorized  obstruction  of  street  by  railway  track,  person  not 
sustaining  special  and  peculiar  damages  not  entitled  to  enjoin. 
Coker  v.  Atlanta,  K.  &  N.  Ry.  Co.  (Ga.),  399. 

NUMBER  OF  HANDS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

NUMBER  OF  TRACKS. 

See  EMINENT  DOMAIN. 

OBEDIENCE  TO  ORDERS. 

See  MASTER  AND  SERVANT. 
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OBJECTIONS. 

See  MASTER  AND  SERVANT;  TRIAL. 

OBJECTS  CALCULATED  TO  FRIGHTEN  HORSES. 

See  FRIGHTENING  TEAMS. 

OBJECTS  IN  HIGHWAY. 

See  FRIGHTENING  TEAMS. 

OBLIGATIONS  OF  ASSIGNEE. 

See  STREET  RAILWAYS;  TICKETS  AND  FARES. 

OBLIGATIONS  OF  PREDECESSOR. 

Sec  RAILROADS. 

OBSTRUCTED  VIEW. 

See  CROSSINGS. 

OBSTRUCTING  CROSSINGS. 

See  NUISANCES. 

OBSTRUCTING  CROSSINGS  WITH  CARS. 

See  CROSSINGS. 

OBSTRUCTING  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

OBSTRUCTIONS. 

See  RIGHT  OF  WAY. 

OBVIOUS  DANGERS. 

See  MASTER  AND  SERVANT. 

OCCASIONAL  ACTS  OF  NEGLIGENCE. 

See  MASTER  AND  SERVANT. 

OCCUPATION  OF  HIGHWAY. 

See  EMINENT  DOMAIN;  RAILROADS. 

OCCUPATIONS  OF  WITNESSES. 

See  RIGHT  OF  WAY. 

OFFICERS  OF  THE  LAW. 

See  ARRESTS;  CARRIERS  OF  PASSENGERS. 

OFFICIAL  CAPACITY. 

See  ARRESTS. 

ONE-ARMED. 

See  CARRIERS  OF  PASSENGERS. 

OPEN  GATES. 

See  CROSSINGS. 

OPERATING  RAILWAY. 

See  EMPLOYERS'  LIABILITY  ACTS. 

OPERATION  OF  RAILROAD. 

See  NUISANCES. 
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OPINION  EVIDENCE. 

Sec  EVIDENCE;  PERSONAL  INJURIES. 

ORDERS. 

Sec  MASTER  AND  SERVANT. 

ORDINANCES. 

See  CARRIERS  OF  PASSENGERS;   CROSSINGS;  NEGLI- 
GENCE; NUISANCES. 

Not  error  for  court  to  charge  the  jury  to  determine  what  ordinance 
is,  and  whether  it  has  been  violated.  Thomasson  v.  Southern 
Ry.  (S.  Car.),  226. 

OTHER  COMPANIES. 

See  FELLOW  SERVANTS. 

OTHER  ENGINES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

OTHER  FIRES. 

See  FIRES  SET  BY  LOCOMOTIVES. 

OVERCROWDING  CARS. 

See  MASTER  AND  SERVANT. 

OVERHEAD  CROSSINGS. 

See  EMINENT  DOMAIN. 

OVERHEAD  STRUCTURES. 

See  MASTER  AND  SERVANT. 

OWNERSHIP. 

See  CARRIERS  OF  GOODS. 

PAIN. 

See  EVIDENCE. 

PAROLE  EVIDENCE. 
See  EVIDENCE. 

PARTIES 

See  EMINENT  DOMAIN;  NUISANCES;  RAILROADS. 

PASSENGER  SERVICE. 

See  RAILROAD   COMMISSIONS. 

PASSING  BETWEEN  STANDING  CARS. 

See  CROSSINGS. 

PATHWAYS. 

See  LICENSEES. 

PENAL  STATUTES. 

See  CARRIERS  OF  GOODS. 

PERMISSION  TO  USE  TRACKS. 

See  LICENSEES. 


932  GENERAL  INDEX 

PERSONAL  DUTIES. 

See  FELLOW  SERVANTS. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CONTRIBUTORY  NEGLI- 
GENCE; DEATH  BY  WRONGFUL  ACT;  FIRES  SET  BY 
LOCOMOTIVES;  JURORS;  NEGLIGENCE;  TRIAL. 

Damages. 

Admission  of  evidence  that  injured  employee  had  previously 
been  engaged  in  buying  and  selling  live  stock  was  not  revers- 
ible error,  where  verdict  was  not  excessive.  Cole  v.  St.  Louis 
Transit  Co.    (Mo.),  683. 

Earning  capacity,  duty  of  court  in  instructing  as  to  amount  to 
be  allowed  for  loss  of.  Macon  Railway  &  Light  Co.  v.  Mason 
(Ga.),  201. 

Excessive  verdict.  Denver  &  R.  G.  R.  Co.  v.  Scott  (Colo.), 
309;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Grant  (Ark.),  343. 

Mental  pain  separable  from  bodily  suffering  not  an  element  of 
damages.    Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.),  724. 

Mental  suffering,  whether  an  element  of  damages.  Southern  Pac 
Co.  t/.  Hetzer  (C.  C.  A.),  724. 

New  trial  because  of  unwarranted  instruction  as  to  right  to  re- 
cover punitive  damages,  where  tort  complained  of  was  ac- 
companied by  aggravating  circumstances.  Macon  Railway  & 
Light  Co.  V,  Mason  (Ga.),  201. 

Should  be  awarded  as  and  for  reasonable  compensation  only, 
where  injuries  were  not  malicious  or  willfully  inflicted.  Denver 
&  R.  G.  R.  Co.  V,  Scott  (Colo.),  309. 

■ 

Evidence. 

Bodily  condition,  opinions  of  non-experts.  Macon  Railway  & 
Light  Co.  V.  Mason  (Ga.),  201. 

Competency  of  college  graduate  to  testify  as  medical  expert, 
though  he  was  not  a  licensed  physician  and  did  not  administer 
drugs  to  his  patients.  Macon  Railway  &  Light  Co.  v.  Mason 
(Ga.),  201. 

Declarations  of  injured  party  as  to  pains  suffered  by  her,  evi- 
dence of  was  admissible  because  referring  to  expressions  of 
pain  felt  at  the  time,  and  not  made  after  instituting  suit  Mc- 
Hugh  V.  St.  Louis  Transit  Co.  (Mo.),  349. 

Expressions  of  pain  uttered  by  plaintiff  long  after  accident.  Mc- 
Cormick  v,  Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  516. 

Where  witnesses  have  testified  fully  as  to  plaintiff's  condition, 
they  should  not  be  permitted  to  give  their  opinions  as  to 
whether  plaintiff  was  feigning.  McCormick  v.  Detroit,  G.  H. 
&  M.  Ry.  Co.  (Mich.),  516. 

Wife,  competency  to  testify  as  to  nature  of  husband's  injury. 
Macon  Railway  &  Light  Co.  v.  Mason  (Ga.),  201. 

Fact  that  the  injuries  of  plaintiff  would  not  have  happened  to  a 
younger  person,  or  one  of  less  weight,  does  not  absolve  defend- 
ant.    Staines  v.  Central  R.  Co.  of  New  Jersey  (N.  J.),  612. 

PHYSICAL  CONDITION. 

See  PERSONAL  INJURIES. 

PHYSICIANS. 

See  EVIDENCE. 

PLATFORMS. 

See  FELLOW  SERVANTS;  STATIONS  AND  DEPOTS. 
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PLfRADING. 

See  ACTIONS;  CARRIERS  OF  GOODS;  CARRIERS  OF 
PASSENGERS;  CONNECTING  CARRIERS;  CONTRIBU- 
TORY NEGLIGENCE;  DEATH  BY  WRONGFUL  ACT; 
MASTER  AND  SERVANT;  NEGLIGENCE;  STOCK,  IN- 
JURIES  TO. 

Amendment,  harmless  error.    Georgia  Ry.  &  Electric  Co.  v»  Reeves 
(Ga.),  26. 

PLEADING  CONTRIBUTORY  NEGLIGENCE. 

See  NEGLIGENCE. 

PLEADING  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS. 

POLES  OF  ELECTRIC  LIGHT  COMPANY. 

See  MASTER  AND  SERVANT. 

POLES  NEAR  TRACK. 
See  NEGLIGENCE. 

POLICEMEN. 

Sec  TORTS. 

POLICE  OFFICERS. 

See  ARRESTS;  CARRIERS  OF  PASSENGERS. 

POLICE  REGULATIONS. 

See  EMINENT  DOMAIN. 

POSTED  NOTICES. 

See  CHILDREN. 

POWER  TO  CONDEMN. 

Sec  EMINENT  DOMAIN. 

PRACTICAL  JOKES. 

See  TORTS. 

PRACTICE. 

See  CARRIERS  OF  PASSENGERS;  EMINENT  DOMAIN; 
NEGLIGENCE;  NUISANCES. 

PRECAUTIONS  TO  PREVENT  SPREAD. 

See  FIRES  SET  BY  LOCOMOTIVES. 

PREFERENTIAL  CLAIMS. 

See  INSOLVENCY;  LIENS. 

PREJUDICE. 

See  JURORS;  TRIAL. 

PREPONDERANCE  OF  EVIDENCE. 

See  CARRIERS  OF  PASSENGERS. 

PRESCRIPTION. 

See  ADVERSE  POSSESSION. 

PRESUMPTION  OF  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  COMMON  CARRIERS; 
FIRES  SET  BY  LOCOMOTIVES;  MASTER  AND  SERV- 
ANT; NEGLIGENCE;  STOCK,  INJURIES  TO. 
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PRESUMPTIONS. 

Sec  ARRESTS;  CONNECTING  CARRIERS;  CROSSINGS; 
DEATH  BY  WRONGFUL  ACT;  LICENSEES;  MASTER 
AND  SERVANT;  NEGLIGENCE. 

PRIMA  FACIE  CASE. 

See  COMMON  CARRIERS;  CONNECTING  CARRIERS; 
STOCK,  INJURIES  TO. 

PRINCIPAL  AND  AGENT. 

See  TORTS. 

PRINTED  CONDITIONS. 

See  BAGGAGE. 

PRIORITY. 

See  LIENS. 

PRIORITY  OF  CLAIMS. 

See  INSOLVENCY. 

PRIVATE  CROSSINGS, 

See  STOCK,  INJURIES  TO. 

PRIVATE  RAILROADS. 

See  LOGGING  RAILROADS. 

PRIVATE  SURVEYS. 

See  PUBLIC  LANDS. 

PROBABLE  RESULTS. 
See  NEGLIGENCE. 

PROCESS. 

See  EMINENT  DOMAIN. 

PROMISE  TO  REPAIR. 

See  MASTER  AND  SERVANT. 

PROMPTNESS. 

See  CARRIERS  OF  GOODS. 

PROOF. 

See  NEGLIGENCE. 

PROPER  CARE. 

See  NEGLIGENCE. 

PROPERTY. 

See  EMINENT  DOMAIN. 

PROVINCE  OF  COURTS. 

See  STREETS  AND  HIGHWAYS. 

PROVINCE  OF  JURY. 

See  FRIGHTENING  TEAMS. 

PROXIMATE  CAUSE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  FIRES 
SET  BY  LOCOMOTIVES;  MASTER  AND  SERVANT; 
NEGLIGENCE. 
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PROXIMITY  OF  POLES  TO  TRACK. 

See  NEGLIGENCE. 

PUBLIC  LANDS. 

Evidence. 

Timber  removed  from  unsurveyed  public  lands,  private   survey 
not  evidence  for  defendant  in  action  by  United  States  to  re- 
cover value.     United  States  v,  Montana  L.  &  M.  Co.  (U.  S.), 
151. 
Railroad  acquires  no  title  to  right  of  way  appropriated  by  it,  under 
certain  federal   statutes,  as   against  an   actual   settler  on   public 
lands,  until  it  acquires  such  settler's  rights  by  condemnation;  and 
a  patent  issued  to  him  prior  to  condemnation  vests  in  him  full 
legal  title  free  from  any  claim  on  the  part  of  the  railroad.    Slaght 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  139. 
Removal  of  timber  before  identification  of  sections  granted  to  rail- 
road, recovery  of  value  by  United  States.    United  States  v.  Mon- 
tana L.  &  M.  Co.  (U.  S.),  151. 

PUBLIC  NUISANCES. 

Sec  NUISANCES. 

PUBLIC  STREET. 

See  CROSSINGS. 

PUBLIC  USE. 

See  ADVERSE  POSSESSION. 

PUBLIC  WAYS. 

See  ADVERSE  POSSESSION. 

PUNITIVE  DAMAGES. 

See  DAMAGES;  NEGLIGENCE;  PERSONAL  INJURIES. 

PURCHASERS. 

See  RAILROADS. 

PUSH  CARS. 

See  MASTER  AND  SERVANT. 

RAILROAD  COMMISSIONS. 

See  INTERSTATE  COMMERCE. 

Mandamus  is  the  remedy  provided  by  S.  Car.  Civ.  Code  1902,  §  2119, 
to  enforce  a  decree  of  the  Railroad  Commission.  Railroad 
Comm'rs  v,  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  505. 

Mississippi  Railroad  Commission  not  a  court,  within  Rev.  St.  U.  S. 
§  720,  proving  that  an  injunction  shall  not  be  granted  by  any 
federal  court  to  stay  proceedings  in  any  court  of  a  state.  Illinois 
Cent.  R.  Co.  v.  Mississippi  Railroad  Commission  (C.  C.  A.),  544. 

Order  of  commission  requiring  company  to  stop  certain  trains  at 
station,  when  it  does  not  deprive  company  of  its  property  without 
due  p'-ocess  of  law.  Railroad  Comm'rs  v.  Atlantic  Coast  Line  R. 
Co.  (S.  Car.),  505. 

Power,  under  S.  Car.  Code  1902,  §  2067,  to  decide  whether  a  railroad 
is  furnishing  proper  passenger  service  to  the  citizens  of  any  com- 
munity, and  to  require  specified  trains  to  be  stopped  at  a  station. 
Railroad  Comm'rs  v.  Atlantic  Coast  Line  R.  Co.   (S.  Car.),  505. 

RAILROAD  DETECTIVES. 

See  TORTS. 

RAILROAD  LAND. 

See  EMINENT  DOMAIN. 
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RAILROAD  PROPERTY. 

See  RIGHT  OF  WAY. 

RAILROADS. 

See  EMINENT  DOMAIN;  LOGGING  RAILROADS;  RIGHT 
OF  WAY;  STREET  RAILWAYS;  TAXATION. 

Consolidation. 

Debts,  liability  of  consolidated  corporation,  under  Ala.  Code 
1896,  §  1204.  Birmingham  Ry.,  Light  &  Power  Co.  v,  Enslen 
(Ala.),  127. 
Rights  of  parties  in  pending  suit  were  not  affected  by  last  con- 
solidation; but  suit  could  proceed  as  though  it  had  not  occurred. 
Birmingham  Ry.,  Light  &  Power  Co.  v,  Enslen  (Ala.),  127. 

Designation  of  termini,  construction  of  words  "at  or  near,"  in 
charter.     Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 

Designation  of  termini  in  railroad  charter,  necessity  of,  under  Shan- 
non's Code,  §  2412.    Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 

Forfeiture  of  charter  rights,  effect  of  suspension  of  construction  of 
railroad,  where  project  was  not  abandoned,  but  road  was  ex- 
tended and  built  as  soon  as  funds  were  procured.  Collier  v. 
Union  Ry.  Co.  (Tenn.),  426. 

Occupation  of  highway,  right  to  enjoin.  Collier  v.  Union  Ry.  Co. 
(Tenn.),  426. 

Purchaser  of  railroad,  at  judicial  sale,  not  liable  for  damages  from 
violations  of  personal  contracts  by  predecessor.  Hukle  v.  Atchi- 
son, T.  &  S.  Ry.  Co.  (Kan.),  692. 

Under  certain  Tennessee  statutes,  a  railroad  may  obtain  power  to 
extend  its  road  over  additional  routes  by  procuring  amendment 
of  charter.     Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 

RAILROADS  IN  STREETS. 

See     ACCIDENTS     ON     TRACKS;     EMINENT     DOMAIN; 
LIENS;  NUISANCES. 

Consent  of  city  must  be  obtained,  and  route  defined.     Collier  v. 

Union  Ry.  Co.  (Tenn.),  426. 
Deed  from  abutter  granting  right  of  way  in  street  did  not  cover 

the  filling  in  of  the  street  above  the  established  grade  so  as  to 

interfere  with  ingress  and  egress  to  grantor's  lots.     Conners  v. 

Yazoo  &  M.  V.  R.  Co.  (Miss.),  455. 
Designation  of  termini  and  route  in  charter,  under  Shannon's  Code, 

§  2412.    Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 
Designation   of  termini,   construction   of  words   "M's   Station,"   in 

railroad  charter.     Collier  v.  Union  Ry.  Co.  (Tenn.),  426. 
Evidence  showed  that  point  of  proposed  street  crossing  was  in  a 

freight  yard.     Patterson  &  R.   R.  Co.  v.  Mayor,  etc.,  of  City  of 

Paterson   (N.  J.),  454. 
Implied  power  of  city  to  lay  out  street  across  railroad  freight  yard. 

Paterson  &  R.  R.  Co.  v.  Mayor,  etc.,  of  City  of  Paterson  (N.  J.), 

454. 

RAILROAD  SHOPS. 

See  FRIGHTENING  TEAMS. 

RAILROAD  TRICYCLES. 

See  NEGLIGENCE. 

RAILROAD  WORKS. 

See  EMPLOYERS'   LIABILITY  ACTS. 

RAILS. 

See  CARRIERS  OF  PASSENGERS. 

I 
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RATES. 

See  WAREHOUSEMEN. 

REASONABLE  CARE. 

See  CARRIERS  OF  PASSENGERS. 

REBUTTAL. 

See  CROSSINGS;  DEATH  BY  WRONGFUL  ACT;  STOCK, 
INJURIES  TO. 

REBUTTAL  OF  PRESUMPTION. 

See  CARRIERS  OF  PASSENGERS. 

RECEIVERS. 

See  INSOLVENCY. 

RECEIVING  PASSENGERS. 

See   CARRIERS  OF   PASSENGERS;  STATIONS  AND  DE- 
POTS. 

RECKLESSNESS. 

See  NEGLIGENCE;  STOCK,  INJURIES  TO;  TRESPASSERS. 

RECONVENTION. 

See  EMINENT  DOMAIN. 

RECORDATION. 

See  RIGHT  OF  WAY. 

RELATIONSHIP. 

See  TRIAL. 

RELIGIOUS  PURPOSES. 

See  EMINENT  DOMAIN. 

REMARRIAGE. 

See  DEATH  BY  WRONGFUL  ACT. 

REMEDIES. 

See  NUISANCES;  RAILROAD  COMMISSIONS;  RIGHT  OF 
WAY. 

REMITTITUR. 

See  DAMAGES. 

REMOVAL  OF  PORTION  OF  FREIGHT. 

See  CARRIERS  OF  GOODS;  WAREHOUSEMEN. 

REPAIRS. 

See  CROSSINGS. 

REPRESENTATIVE  OF  MASTER. 
See  FELLOW  SERVANTS. 

REPUGNANT  ALLEGATIONS. 

See  CONNECTING  CARRIERS. 

REPUTATION. 

See  EVIDENCE. 

RES  GEST^. 

See  EVIDENCE. 
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RESIDENCE  FOR  THE  ELECT. 

See  EMINENT  DOMAIN. 

« 

RESIDENCES. 

See  NUISANCES. 

RES  IPSA  LOQUITUR. 

See  MASTER  AND  SERVANT. 

RESPONDEAT  SUPERIOR. 

See  NEGLIGENCE. 

RETAIL  PRICE. 

See  EMINENT  DOMAIN. 

RETURNING  INTO  DANGER. 

See  CHILDREN. 

RETURNED  TICKETS. 

See  CARRIERS  OF  PASSENGERS. 

REVIEW. 

See  EMINENT  DOMAIN;  MASTER  AND  SERVANT;  NEG- 
LIGENCE. 

RIDING  ON  STEP. 

See  CARRIERS  OF  PASSENGERS. 

RIDING  ON  TOP  OF  CAR. 

See  MASTER  AND  SERVANT. 

RIDING  TO  WORK. 

See  MASTER  AND  SERVANT. 

RIGHT  OF  ACTION. 

See  NUISANCES;  RAILROADS;  RIGHT  OF  WAY. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  EMINENT  DOMAIN;  PUB- 
LIC LANDS;  RAILROADS  IN  STREETS;  STREET  RAIL- 
WAYS. 

An  owner  of  land,  who,  without  protest,  sees  a  railroad  constructed 
thereon,  is  estopped  thereafter  to  maintain  ejectment,  or  a  suit 
to  enjoin  the  operation  of  the  road.  Kakeldy  z/.  Columbia  &  P. 
S.  R.  Co.  (Wash.),  480. 

Authority  of  municipality  to  condemn  so  much  of  railroad  right 
of  way  as  may  be  necessary  for  construction  of  extension  of  a 
street  over  such  right  of  way.  Town  of  Poulan  v.  Atlantic  Coast 
Line  R.  Co.  (Ga.),  133. 

Burden  of  proving  necessity  of  condemning  land.  Louisiana  Ry. 
&  Nav.  Co.  V.  Xavier  Realty  (La.),  104. 

Condemnation  of  railroad  right  of  way  for  street  crossing,  rail- 
road not  entitled  to  enjoin  on  the  ground  of  inconsistent  uses. 
Town  of  Poulan  v.  Atlantic  Coast  Line  R.  Co.  (Ga,),  133. 

Construction  of  deed  to.    Harman  v.  Southern  Ry.  (S.  Car.),  145. 

Constructive  notice  of  railroad  right  of  way  to  subsequent  pur- 
chaser, though  deed  had  not  been  recorded,  from  maintenance 
and  operation  of  railroad  over  land.  Harman  v.  Southern  Ry. 
(S.  Car.),  145. 

Damages. 

Annoyance  and  disadvantage  from  construction  of  railroad 
which  would  influence  an  intending  purchaser,  erroneous  in- 
struction.   Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 
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RIGHT  OF  WAY— Continued. 

Deed  released  company  from  such  damages  as  resulted  from  the 
construction  and   operation  of    its    railroad    upon    a    certain 
100-foot  strip,  and  not  from  such  as  resulted  from  works  else- 
where constructed  by  company,  although  done  for  the  general 
benefit  of  the  railroad.    Perrine  v.  Pennsylvania  R.  Co.  (N.  J.), 
450. 
Elements  of  recovery  for  injury  to  adjoining  property  from  con- 
struction and  operation  of  railroad.     Smith  v.  St.  Paul,  M.  & 
M.  Ry.  Co.  (Wash.),  114. 
Evidence  as  to  inconveniences   caused  by  railroad   bridge  over 
highway,  error  in  admitting  not  cured  by  instructing  that  plain- 
tiff could  not  recover  for  any  inconvenience  which  affected  the 
public   generally,   and   that   being   obliged   to   drive   under   an 
overhead  crossing  was   such    an    inconvenience.      Simons     v. 
Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 
Excavating  through  and  obstructing  cross  streets  near  property, 
right  to  recover  for,  under  Wash.  Const.  Art.  1,  §  16.     Smith 
V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Wash.),  114. 
Inconveniences    caused      by     railroad     bridge      over      highway. 

Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa),  469. 
In  proceedings  to  condemn  land  for  right  of  way,  defendant  was 
not  entitled  to  recover  damages,  caused  by  the  construction  of 
the   road,  sustained   by   property  other   than   that   directly  in- 
volved.   Louisiana  Ry.  &  Nav.  Co.  v.  Xavier  Realty  (La.),  104. 
Instruction  as  to  how  to  determine   market  value  of  plaintiff's 
property  was  erroneous,  as  permitting  jury  to  award  damages 
on   mere   caprice.     Simons  v.   Mason   City   &   Ft.    D.    R.   Co. 
(Iowa),  469. 
Market  value  of  land  condemned  for  railroad  right  of  way,  ele- 
ments to  be  considered  in  determining.    Louisiana  Ry.  &  Nav. 
Co.  V.  Xavier  Realty  (La.),  104. 
Spur  tracks  across  land  not  condemned  for  railroad  right  of  way, 
which  was  valuable  for  manufacturing  sites,  jury,  in  estimating 
damages  in  condemnation  proceeding  instituted  by  petitioning 
railroad,  were  required  to  consider  that  none  of  the  other  rail- 
roads were  cut  off  from  access  to  the  property.    Union  Ry  Co. 
V.  Raine  (Tenn.),  465. 
Where,  at  the  time  one  purchased  land  it  was  occupied  by  a  rail- 
road track,  the  facts  that  subsequent  to  the  purchase  the  trains 
became  heavier,  and  that  the  track  was  changed  from  narrow 
to  standard  gauge,  did  not  entitle  him  to  damages.     Kakeldy  v. 
Columbia  &  P.  S.  R.  Co.  (Wash.),  480. 
Estoppel   of  landowner,  failure  to  object  to  survey  and  construc- 
tion of  railroad,  where  execution  on  judgment  is  stayed  in  order 
that  railroad  may  condemn  way,  so  that  the  only  effect  of  the 
judgment  is  to  compel   railroad  to  make   compensation  for  the 
property  taken  by  it.     Slaught  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
139. 
Evidence. 

Instruction  authorizing  jury  to  consider  whether  witnesses  who 
are   engaged   in   farming  in  the   neighborhood   of  the  land   in 
question  have  a  better  opportunity  of  estimating  the  injury  to 
plaintiff's  farm  by  the  construction  of  the  railroad  than  men 
engaged  in  other  occupations  was  erroneous,  as  on  the  weight 
of  evidence.     Simons  v.  Mason  City  &  Ft.  D.  R.  Co.  (Iowa), 
469. 
Necessity,  plaintiff  was  not  deprived  by  ordinance  granting  right 
of  way  on  streets  of  power  to  condemn  land  privately  owned,  be- 
cause of  want  of  necessity.  Louisiana  Ry.  &  Nav.  Co.  v.  Xavier 
Realty   (La.),  104. 
Right  of  action  for  damages,  accruing  to  a  landowner  because  of 
the  construction  of  a  railroad  over  his  land  belongs  to  him  per- 
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sonally,  and  his  grantee  takes  the  land  subject  to  the  burden. 
Kakeldy  v.  Columbia  &  P.  S.  R.  Co.  (Wash.),  480. 

Right  to  deviate  from  route  prescribed  by  charter.  Collier  v. 
Union  Ry.  Co.  (Tenn.),  426. 

Street  extended  over  railroad  tight  of  way  without  paying  com- 
pensation, right  to  injunction.  Town  of  Poulan  v.  Atlantic  Coast 
Line  R.  Co.  (Ga.),  133. 

RIGHT  TO  PRESUME  THAT  PERSON  WILL  KEEP  OUT  OF 
DANGER. 

See  STREET  RAILWAYS. 

ROADMASTERS. 

See  FELLOW  SERVANTS. 

ROUTE. 

See  RAILROADS;  RAILROADS  IN  STREETS;  RIGHT  OF 
WAY. 

RUNNING  POWERS. 

See  LEASES  AND  RUNNING  POWERS. 

RUNNING  TRAINS  PAST  STATIONS. 
See  CARRIERS  OF  PASSENGERS. 

SAFE  APPROACH  TO  TRAIN. 

See  CARRIERS  OF  PASSENGERS. 

SAFE  PLACE  TO  ALIGHT. 

See  CARRIERS  OF  PASSENGERS. 

SAFE  PLACE  TO  WORK. 

See  MASTER  AND  SERVANT. 

SALES. 

See  RAILROADS. 

SALES  OF  OTHER  LAND. 

See  EMINENT  DOMAIN. 

SAVING  LIFE. 

See  CONTRIBUTORY  NEGLIGENCE. 

SCOPE  OF  CONDUCTOR'S  EMPLOYMENT. 

See  MASTER  AND  SERVANT. 

SCOPE  OF  EMPLOYMENT. 

See  MASTER  AND  SERVANT;  NEGLIGENCE;  TORTS. 

SELECTION  OF  CARRIER. 

See  CONNECTING  CARRIERS. 

SELF-COUPLERS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

SERVANT  ENTRUSTED  WITH  DANGEROUS  APPLIANCE. 

See  NEGLIGENCE. 

SERVANTS. 

See  MASTER  AND  SERVANT;  TORTS. 

SERVICE  OF  NOTICE. 

See  EMINENT  DOMAIN. 
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SERVITUDES. 

See  STREET  RAILWAYS. 

SETTLERS. 

See  PUBLIC  LANDS. 

SHIPPER  LOADING  FREIGHT. 

See  CONNECTING  CARRIERS. 

SIGNALS. 

See    CROSSINGS;    FRIGHTENING   TEAMS;    STOCK,    IN- 
JURIES  TO. 

SLANDER. 

See  LIBEL. 

SMOKE. 

See  EMINENT  DOMAIN;  NUISANCES. 

SOOT. 

See  EMINENT  DOMAIN. 

SPARKS. 

See  FIRES  SfeT  BY  LOCOMOTIVES. 

SPECIAL  DAMAGES. 

See  EMINENT  DOMAIN. 

SPECIAL  INJURIES. 

See  EMINENT  DOMAIN. 

SPECIAL  LAW  OFFICERS. 

See  ARRESTS;  CARRIERS  OF  PASSENGERS. 

SPECIFIC  ACTS. 

Sec  MASTER  AND  SERVANT. 

SPEED. 

See  ACCIDENTS  ON  TRACK;  EVIDENCE;  STREET  RAIL- 
WAYS. 

SPEED  OVER  SWITCH. 

See  CARRIERS  OF  PASSENGERS. 

SPURS. 

See  RIGHT  OF  WAY. 

STANDARD  GAUGE  SUBSTITUTED. 

See  RIGHT  OF  WAY. 

STANDING  CARS. 

See  CROSSINGS. 

STANDING  TRAINS. 

See  NUISANCES. 

STATE  REGULATIONS. 

See  INTERSTATE  COMMERCE. 

STATE  TAXATION. 

See  TAXATION. 

STATION  AGENTS. 

See  FELLOW  SERVANTS. 
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STATIONS  AND  DEPOTS. 

See  CHILDREN;  EMINENT  DOMAIN;  FENCES;  NUI- 
SANCES; RAILROAD  COMMISSIONS;  TRESPASSERS. 

Degree  of  care  required  in  providing  safe  platform  for  ingress  and 
egress  to  and  from  its  stations.  McCormick  v.  Detroit,  G.  H.  & 
M.  Ry.  Co.  (Mich.),  516. 

Evidence. 

Evidence  that  place  where  injury  to  passenger  occurred  was  one 
which  had,  by  the  custom  of  the  carrier,  become  a  stopping^ 
place  for  receiving  and  discharging  passengers,  was  compe- 
tent. Birmingham  Ry.,  Light  &  Power  Co.  v.  Bnslen  (Ala.), 
127. 

STATUTES. 

See  CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  EM- 
PLOYERS' LIABILITY  ACTS;  NEGLIGENCE;  STOCK, 
INJURIES  TO. 

STATUTORY  NEGLIGENCE. 

See  ACTIONS. 

STATUTORY  PRECAUTIONS. 

See  CROSSINGS. 

STOCK,  INJURIES  TO. 

See  CARRIERS  OF  LIVE  STOCK;  FRIGHTENING  TEAMS; 
TRIAL. 
Absence  of  negligence,  sufficiency  of  engineer's  testimony  to  show 

that  the  killing  of  plaintifFs  mules  was  due  to  mere  accident  and 

not  to  negligence.    Southern  Ry.  Co.  v.  Hoge  (Ala),  792. 
Care  required  of  trainmen  to  avoid  injuring  stock.     Atlantic  Coast 

Line  R.  Co.  v.  Waycross  Electric  L.  &  P.  Co.  (Ga.),  208. 

Contributory  Negligence. 

Allowing  animals  to  unlawfully  run  at  large,  plea  was  demur- 
rable.   Southern  Ry.  Co.  v.  Hoge  (Ala.),  792. 

Damages. 

Testimony  merely  as  to  value  of  the  animals  killed  and  injured 
was  too  indefinite  on  which  to  base  judgment,  where  three 
were  killed  and  three  were  injured.  Ramsbottom  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  776. 
Verdict  for  exact  sum  admitted  by  defendant  to  be  the  damages 
sustained  was  not  excessive.  Curtis  v.  Oregon  R.  &  Nav.  Co. 
(Wash.),  377. 

Engineer's  uncontradicted  testimony  showed  that  verdict  should 
have  been  directed  for  defendant.  Carman  v.  Montana  Cent  Ry. 
Co.  (Mont.),  795. 

Evidence  warranted  submission  of  question  whether  trainmen  saw 
cattle  in  time  to  stop  train,  and  whether  there  was  reckless  and 
wanton  neglect  on  their  part  in  failing  to  do  so,  though  plaintiff 
was  a  trespasser  on  the  track  at  a  crossing  at  the  time  of  the 
accident.    Curtis  v.  Oregon  R.  &  Nav.  Co.  (Wash,),  377. 

Killing  stock  through  alleged  negligence  in  failing  to  maintain 
sufficient  fence,  complaint  was  demurrable  for  failure  to  allege 
plaintiff's  ownership  or  possession  of  land  at  point  where  cattle 
strayed  on  track.  Metlen  v.  Oregon  Short  Line  R.  Co.  (Mont.), 
178. 

Lookout,  care  required  of  engineer.  Southern  Ry.  Co.  v,  Henry 
(Ga.),  198. 

Negligence  in  not  stopping  train  farther  from  the  trestle,  and 
whether  the  injury  was  one  that  any  man  of  ordinary  prudence 
and  foresight  might  have  expected,  were  questions  for  jury,  in 
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action  for  injury  to  plaintiff's  horses,  which  ran  into  the  trestle  in 
front  of  approaching  train.  Ramsbottom  v.  Atlantic  Coast  Line 
R.  Co.  (N.  Car.),  776. 

Negligence  in  running  train  against  plaintiffs  mules,  complaint  was 
not  demurrable  for  failure  to  aver  in  what  defendant's  negligence 
consisted,  where  the  cars,  etc.,  were  operated,  and  whether  the 
mules  were  killed  or  disabled.  Southern  Ry.  Co.  v.  Hoge  (Ala.), 
792. 

Rebuttal  of  presumption  of  negligence  arising  from  proof  of  injury 
to  stock,  erroneous  instruction  requiring  proof  of  exercise  of 
higher  degree  of  care  by  trainmen  than  required  by  law.  At- 
lantic Coast  Line  R.  Co.  v.  Waycross  Elec.  L.  &  P.  Co.  (Ga.), 
208. 

Sign^s,  effect  of  failure  to  use  ordinary  care  to  blow  whistle  or 
ring  bell  where  stock  were  not  killed  at  crossing.  Atlantic  Coast 
Line  R.  Co.  v,  Waycross  Elec.  L.  &  P.  Co.  (Ga.),  208. 

Sufficiency  of  evidence  to  support  verdict  for  plaintiff.  Southern 
Ry.  Co.  V.  Henry  (Ga.),  198. 

Under  the  facts,  N.  Car.  Code,  §  2326,  providing  that  when  live 
stock  shall  be  injured  by  the  engines  or  cars  running  on  any  rail- 
road it  shall  be  prima  facie  evidence  of  negligence  on  the  part 
of  the  company  in  an  action  for  damages  brought  within  six 
months  after  the  cause  of  action  occurs,  had  no  application, 
and,  hence  the  burden  of  the  issue  as  to  negligence  was  on  plain- 
tiff, it  appearing  that  they  were  not  struck  by  an  engine  or  car, 
but  were  injured  by  reason  of  running  into  a  trestle  when  a  con- 
siderable distance  ahead  of  an  approaching  train,  and  that  the 
engineer  had  reason  to  suppose  they  would  leave  the  track  be- 
fore they  reached  the  trestle.  Ramsbottom  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  776. 

STOCK-LAW  DISTRICTS. 

See  STOCK,  INJURIES  TO. 

STOLEN  FREIGHT. 

See  CARRIERS  OF  GOODS. 

STOP,  LOOK,  AND  LISTEN. 

See  CROSSINGS;  FRIGHTENING  TEAMS. 

STOPPING  PLACES. 

See  STATIONS  AND  DEPOTS. 

STOPPING  TRAINS  AT  COUNTY  SEATS. 

See  INTERSTATE  COMMERCE. 

STOPPING  TRAINS  AT  STATION. 

See  RAILROAD  COMMISSIONS. 

STORAGE  CHARGES. 

See  WAREHOUSEMEN. 

STRANGERS. 

See  NEGLIGENCE. 

STRANGERS  TO  RELATION. 

See  FELLOW  SERVANTS. 

STREET  CARS. 

See  MASTER  AND  SERVANT. 

STREET  CROSSINGS. 

See  EMINENT  DOMAIN;  NUISANCES. 
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STREET  OVER  RIGHT  OF  WAY. 

See  RIGHT  OF  WAY. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS: CHILDREN;  CROSSINGS;  EVIDENCE;  MASTER 
AND  SERVANT;  TAXATION. 

Between  street  crossings,  a  street  car  has  a  paramount  right  to  the 
use  of  its  tracks,  to  be  exercised  in  a  reasonable  and  prudent 
manner.    Marden  v.  Portsmouth,  K.  &  Y.  St.  Ry.  (Me.),  82L 

Care  required  of  mortormen  to  avoid  collisions  with  other  users  of 
streets.     Louisville  Ry.  Co.  v.  Hoskins'  Adm'r  (Ky.),  484. 

Contributory  Negligence. 

Driver  of  team  dragging  its  doubletrees,  in  attempting  to  drive 
it  across  tracks  at  night  when  he  knew  that  a  car  was  approach- 
ing down  a  steep  grade,  was  guilty  of  contributory  negligence 
as  a  matter  of  law.     Criss  v.  Seattle  Electric  Co.  (Wash.),  853. 

Driving  over  to  opposite  track,  to  avoid  a  car,  in  front  of  an- 
other car  he  had  seen  approaching  from  rear,  without  looking^ 
to  see  its  position.  Coats  v.  Seattle  Electric  Co.  (Wash.), 
165. 

Of  driver  of  wagon  was  a  question  for  jury.  McCarthy  v.  Bos- 
ton Elevated  Ry.  Co.  (Mass.),  856. 

Prevents  recovery  for  injuries  sustained  in  collision  with  street 
car,  unless  the  accident  could  have  been  avoided  by  the  exer- 
cise of  ordinary  care  after  motorman  was  chargeable  with  no- 
tice of  plaintiffs  peril.  Louisville  Ry.  Co.  v.  Hoskins'  AdmV 
(Ky.),  484. 

The  rule  of  caution  required  in  approaching  the  crossing  of  a 
steam  road  does  not  fully  apply  to  the  crossing  of  an  electric 
railway.    Marden  v.  Portsmouth,  K.  &  Y.  St.  Ry.  (Me.),  821. 
Crossings,  care  required  of  motorman  to  avoid  collisions  with  other 

users  of  streets.     Marden  v.  Portsmouth  K.  &  Y.  St.  Ry.  (Me.), 

821. 
Crossings,  car  has  no  rights  at  superior  to  other  vehicles.    Marden 

V.  Portsmouth,  K.  &  Y.  St.  Ry.  (Me.),  821. 
Franchise,   obligations   of  street   railw^'s   assignee.      Reynolds  v^ 

Pacific  Electric  Ry.  Co.  (Cal.),  658. 
Last  clear  chance,  instruction  as  to  doctrine  of  was  erroneous,  as 

eliminating  the  question  whether  motorman  knew  or  might  by 

the   exercise   of  ordinary   care   have   known,   of   plaintiffs   peril. 

Louisville  Ry.  Co.  v.  Hoskins*  Adm'r  (Ky.),  484. 
Lookout,  care  required  of  motorman  to  avoid  injuring  persons  oit 

track.     Sharton  v.  Augusta  &  A.  Ry.  Co.  (S.  Car.),  190. 

Railway  constructed  at  grade  not  an  additional  servitude.     Morris 
V.  Montgomery  Traction  Co.  (Ala.),  413. 

Refusal  to  charge  that  the  motorman  was  under  no  obligation  to 
stop  his  car  as  long  as  deceased's  wagon  was  in  a  place  of  safety, 
and  could  presume  that  the  wagon  would  remain  in  a  place  of 
safety  until  some  indication  was  given  that  it  would  get  into  a 
place  of  danger,  and  that  if  the  motorman  used  ordinary  care  to 
prevent  the  collision,  as  soon  as  he  discovered  by  ordinary  care 
that  deceased  was  in  peril,  plaintiff  could  not  recover,  was  error. 
Louisville  Ry.  Co.  v.  Hoskms'  AdmV  (Ky.),  484. 

Speed  of  car  a  fact  from  which  an  inference  of  negligence  may  be 
drawn.    Marden  v.  Portsmouth  K.  &  Y.  St.  Ry.  (Me.),  821. 

STREETS  AND  HIGHWAYS. 

See  CROSSINGS;  NUISANCES;  RIGHT  OF  WAY. 

Necessity  of   street,  judicial   interference   with   municipal   decision- 
Town  of  Poulan  V.  Atlantic  Coast  Line  R.  Co.  (Ga.),  133. 
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STRUCTURES  ERECTED  NEAR  TRACK  BY  OTHERS. 

See  MASTER  AND  SERVANT. 

STRUCTURES  NEAR  TRACK. 

See  FELLOW  SERVANTS;  FRIGHTENING  TEAMS;  MAS- 
TER AND  SERVANT. 

STRUCTURES  OF  OTHER  COMPANIES  NEAR  TRACK. 

See  NEGLIGENCE. 

STRUCTURES  OVERHEAD. 

See  MASTER  AND  SERVANT. 

STRUCTURES  OVER  TRACK. 

See  MASTER  AND  SERVANT. 

SUBSEQUENT  ADDITIONAL  SERVITUDE. 

See  RIGHT  OF  WAY. 

SUBSEQUENT  EXPERIMENTS. 

See  EVIDENCE. 

SUBSEQUENT  PURCHASERS. 

See  RIGHT  OF  WAY. 

SUBSTITUTES. 

See  FELLOW  SERVANTS. 

SUCCESSOR  RAILROADS. 

See  RAILROADS. 

SUFFERING. 

See  EVIDENCE. 

SUFFERINGS  OF  DECEASED. 

See  DEATH  BY  WRONGFUL  ACT. 

SUPERIOR  SERVANTS. 

See  FELLOW  SERVANTS. 

SUPPLY  CLAIM. 

See  INSOLVENCY. 

SURFACE  WATER. 

See  EMINENT  DOMAIN. 

SURVEYS. 

See  PUBLIC  LANDS. 

SUSPENSION  OF  CONSTRUCTION. 

See  RAILROADS. 

SWITCH  COMPANIES. 

See  LICENSEES. 

SWITCHES. 

See  NEGLIGENCE. 

SWITCHING. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

SWITCHMEN. 

See  FELLOW  SERVANTS. 
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TAKING  PAPERS  TO  JURY  ROOM. 

See  TRIAL. 

TAXATION. 

Cars,  which  were  mere  instruments  of  interstate  commerce,  and 
temporarily  within  state,  and  not  detained  longer  than  was 
necessary  to  unload  and  transfer  them,  were  not  subject  to 
taxation  by  the  state.  State  v.  Union  Tank  Line  Co.  (Minn.)f 
682. 

Discrimination  by  state  against  corporate  franchise,  so  as  to  justify 
a  Federal  Court  in  enjoining.  Coulter  v.  Louisville  &  Nashville 
R.  Co.  (U.  S.),  409. 

Due  process  of  law  not  denied  street  railway  in  the  valuation  of  its 
franchise  for  the  purpose  of  the  special  franchise  tax  imposed 
by  N.  Y.  Laws  1899,  chap.  712,  on  the  theory  that  if  it  was  ascer- 
tained by  speculation  and  guesswork.  People  v.  State  Board  Tax 
Commissioners  (U.  S.),  388. 

Federal  constitution  does  not  forbid  state  taxation  of  the  fran- 
chise of  a  domestic  corporation  at  a  different  rate  than  is  as- 
sessed upon  the  tangible  property  in  the  state.  Coulter  v. 
Louisville  &  Nashville  R.  Co.  (U.  S.),  409. 

Street  railway  not  exempt,  by  contract  with  city  for  payment  of 
license  fee  on  each  street  car,  from  tax  imposed  under  N.  Y. 
Laws  1899,  chap.  712,  on  its  franchise.  People  v.  State  Board 
Tax  Commissioners   (U.   S.),  388. 

TELEGRAPH  OPERATORS. 

See  NEGLIGENCE. 

TELLTALES. 

See  MASTER  AND  SERVANT. 

TENANTS. 

See  FIRES  SET  BY  LOCOMOTIVES. 

TENDERS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

TERMINAL  RAILROADS. 

See  EMINENT  DOMAIN. 

TERMINATION  OF  EMPLOYMENT. 

See  TRESPASSERS. 

TERMINATION  OF  LIABILITY. 

See  CARRIERS  OF  GOODS;  CONNECTING  CARRIERS. 

TERMINL 

See  RAILROADS. 

TEST  OF  CARE  REQUIRED  OF  MASTER. 

See  MASTER  AND  SERVANT. 

THROWN  FROM  PLATFORM. 

See  CARRIERS  OF  PASSENGERS. 

TICKET  AGENTS. 

See  CARRIERS  OF  PASSENGERS. 

TICKETS  AND  FARES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  LIBEL. 
Carrier  not  required  to  have  ticket  agent  at  ticket  office  after  ar- 
rival   of    train.      Talbert    v.    Charleston    &   W.    C.    Ry.    Co.    (S. 
Car.),  53. 
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Tickets  in  possession  of  discharged  conductor,  which  he  refuses  to 
surrender,  right  of  railroad  to  take  precautions  to  prevent  their 
use,  by  a  publication  to  persons  whose  knowledge  is  necessary  to 
its  protection.     Sheftall  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  209. 

Transfers,  assignee  of  street  railway  franchise  could  not  be  com- 
pelled to  interchange  transfers  with  its  own  assignee  from  and 
to  its  remaining  lines,  operated  under  other  franchises.  Reynolds 
V.  Pacific  Electric  Ry.  Co.  (Cal.),  658. 

TIMBER. 

See  PUBLIC  LANDS. 

TIME  TO  ALIGHT. 

See  CARRIERS  OF  PASSENGERS. 

TITLE  ACQUIRED. 

See  EMINENT  DOMAIN. 

TITLE  OF  ACT. 

See  EMINENT  DOMAIN. 

TITLE  TO  FREIGHT. 

See  BILLS  OF  LADING. 

TOOLS. 

See  MASTER  AND  SERVANT. 

TORPEDOES. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

TORTS. 

Assault  on  person  taking  down  car  numbers,  sufficiency  of  evidence 
that  defendant's  detective  was  acting  within  scope  of  his  em- 
ployment.    St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Grant  (Ark.),  343. 

Assault  on  person  taking  down  numbers  of  cars,  sufficiency  of  evi- 
dence that  defendant's  detective  was  acting  under  directions  to 
stop  the  taking  down  of  car  numbers.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Grant  (Ark.),  343. 

Bricks  thrown  at  house  by  trainman,  railroad  not  liable.  Daven- 
port V.  Charleston  &  W.  C.  Ry.  (S.  Car.),  222. 

Policeman  injured  by  reason  of  defective  platform  of  discarded 
horse  car  to  which  he  had  been  called  by  a  conductor  for  the 
ostensible  purpose  of  arresting  certain  "crooks"  as  a  mere  joke, 
railroad  not  liable.  Berry  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
338. 

TRACKS. 

See  CARRIERS  OF  PASSENGERS;  LICENSEES;  LOGGING 
RAILROADS;  MASTER  AND  SERVANT. 

TRACK  WALKERS. 

See  CARRIERS  OF  PASSENGERS. 

TRAFFIC  CONTRACTS. 

See  FELLOW  SERVANTS;  LEASES  AND  RUNNING  POW- 
ERS. 

TRAIN  DISPATCHERS. 

See  NEGLIGENCE. 

TRAINMEN. 

■       See  LICENSEES. 
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TRAINS. 

See  NUISANCES. 

TRANSCRIPT. 

See  EMINENT  DOMAIN. 

TRANSFERS. 

See  TICKETS  AND  FARES. 

TRANSITORY  ACTIONS. 

See  CONTRIBUTORY  NEGLIGENCE;  DEATH  BY 
WRONGFUL  ACT. 

TRANSPORTATION  BEYOND  OWN  LINE. 

See  CONNECTING  CARRIERS. 

TRANSPORTING  EMPLOYEES. 

See  MASTER  AND  SERVANT. 

TRESPASSERS. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  LICENSEES; 
STOCK,  INJURIES  TO. 

Care  due  from  railroads.  Gilliam  v.  Texas  &  P.  Ry.  Co.  (La.), 
786. 

Care  due  trespasser  in  railroad  yard.  Hern  v.  Southern  Pac.  Co. 
(Utah),  179. 

Care  due  trespasser  on  railroad  right  of  way.  Seaboard  &  R.  R. 
Co.  V.  Vaughan's  Adm'x  (Va.),  600. 

Care  required  of  engineer  after  discovery  of  trespasser's  peril. 
Curtis  V.  Oregon  R.  &  Nav.  Co.  (Wash.),  377. 

Contributory  negligence  of  trespasser  on  track  and  gross  negli- 
gence and  wantonness  of  employee  after  knowledge  of  his  peril, 
railroad  liable.  Barmore  v.  Vicksburg,  S.  &  P.  Ry.  Co.  (Miss.), 
841. 

Evidence  warranted  charge  that,  if  the  jury  found  that  plaintiff,  who 
had  been  in  defendant's  employ,  and  was  injured  by  a  train  while 
waiting  in  its  jailroad  yard,  after  he  had  terminated  his  em- 
ployment, was  a  trespasser,  defendant  owed  him  no  duty  other 
than  not  to  willfully  or  recklessly  injure  him.  Hern  v.  Southern 
Pac.  Co.  (Utah.),  179. 

Railroad  not  required  to  take  an  unusual  precaution,  such  as  plac- 
ing on  the  forward  flat  car  pushed  by  a  locomotive  a  light  simi- 
lar to  the  headlight  placed  in  front  of  locomotives,  to  enable 
brakeman  on  the  flat  cars  to  discern  objects  on  the  track  in  time 
to  avert  injury,  for  the  protection  of  a  trespasser  upon  its  tracks. 
Gilliam  v.  Texas  &  P.  Ry.  Co.  (La.),  786. 

Trespasser  on  track,  railroad  not  liable  for  injury  to,  in  the  ab- 
sence of  willful  or  wanton  negligence.  Hamlin  v,  Columbia  & 
P.  S.  R.  Co.  (Wash.),  1. 

Wanton  recklessness  of  engineer  with  respect  to  trespasser  on 
track,  sufficiency  of  finding.  Curtis  v.  Oregon  R.  &  Nav.  Co. 
(Wash.),  377. 

Who  Are  Trespassers. 

Deceased  was,  as  matter  of  law,  a  trespasser  on  defendant's 
tracks,  and  not  a  licensee.  Hamlin  v.  Columbia  &  P.  S.  R.  Co. 
(Wash.),  1. 

Engine  hostler  injured  while  exchanging  duties  with  yard  watch- 
man, degree  of  care  due  from  master,  erroneous  instruction. 
Baltimore  &  O.  R.  Co.  v.  Doty  (C.  C.  A.),  753. 

Not  error  to  charge  that,  if  plaintiff,  who  had  been  in  defendant's 
employ,  did  not  leave  defendant's  premises  within  a  reasonable 
time  after  obtaining  his  time  check,  and  was  a  mere  loiterer 
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about  the  station,  then  he  was  a  trespasser.    Hern  v.  Southern 
Pac.  Co.  (Utah),  179. 

Person  accompanying  shipment  of  cattle,  was  not  a  trespasser 
while  on  track  when  returning  to  his  caboose,  after  examining 
his  cars  on  siding.  Elgin,  J.  &  E.  Ry.  Co.  v.  Thomas  (111.), 
356. 

Person,  who  had  been  in  defendant's  employee,  loitering  in 
railroad  yard  after  termination  of  his  employment  was  a  tres- 
passer, and  not  a  licensee.  Hern  v.  Southern  Pac.  Co.  (Utah), 
179. 

Trespasser  or  licensee  on  track,  question  for  jury.  Curtis  v. 
Oregon  R.  &  Nav.  Co.  (Wash.),  377. 

TRIAL. 

See  STOCK,  INJURIES  TO. 

Argument  of  counsel  not  warranted  by  evidence,  in  action  for  in- 
jury to  passenger,  was  prejudicial  error.  Kansas  City  Southern 
Ry.  Co.  V.  McGinty  (Ark.),  71. 

Bias  of  juror,  in  action  for  personal  injuries.  Hern  v.  Southern 
Pac.  Co.  (Utah),  179. 

Brakeman  struck  by  low  bridge,  proper  for  plaintifFs  counsel  to 
argue  from  the  fact  that  he  was  killed  the  first  time  he  went  over 
the  route,  in  connection  with  other  evidence,  that  jury  could 
infer  that  he  did  not  know  of  the  danger.  Miller  v.  Boston  & 
Maine  R.  R.  (N.  H.),  664. 

Immaterial,  on  question  of  error  of  court  in  ruling  that  counsel  may 
argue  on  basis  of  right  of  jury  to  allow  exemplary  damages,  that 
counsel  honestly  believed  that  the  case  was  one  in  which  such 
damages  might  be  allowed.  Chicago  Union  Traction  Co.  v, 
Lauth  (111.),  606. 

Not  error,  under  Mont.  Code  Civ.  Proc,  §  1083,  to  refuse  to  allow 
jury  to  take  to  jury  room  a  map  of  the  place  where  plaintiff's 
stock  were  killed,  which  was  admitted  in  evidence,  but  was  only 
used  by  witnesses  to  explain  their  testimony.  Carmen  v.  Mon- 
tana Cent.  Ry.  Co.  (Mont.),  795. 

That  juror,  in  action  against  railroad  for  injuries  to  one  who  had 
been  in  its  employee,  was  married  to  half-sister  of  one  of  de- 
fendant's secret  service  employees,  which  fact  if  known,  would 
have  induced  the  exercise  of  a  peremptory  challenge,  was  im- 
material.    Hern  v.  Southern  Pac.  Co.  (Utah),  179. 

Where  the  court  has  ruled  that  argument  to  the  effect  that  ex- 
emplary damages  may  be  allowed  is  proper,  the  right  to  com- 
plain on  appeal  is  not  lost  by  failure  to  object  to  subsequent 
argument  to  that  effect.  Chicago  Union  Traction  Co.  v.  Lauth 
(111.),  606. 

TRICYCLES. 

See  NEGLIGENCE. 

TROLLEY  CARS. 

See  STREET  RAILWAYS. 

TURNTABLES. 

See  CHILDREN. 

UNBLOCKED  RAILS. 

See  MASTER  AND  SERVANT. 

UNLAWFULLY  AT  LARGE. 

See  STOCK,  INJURIES  TO. 
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UNSAFE  APPLIANCES.  i 

See  MASTER  AND  SERVANT. 

UNSURVEYED  LANDS. 

See  PUBLIC  LANDS. 

VACATION  OF  STREET. 

See  NUISANCES. 


VALIDITY  OF  CONTRACT. 

See  CARRIERS  OF  LIVE  STOCK. 

VARIANCE. 

See  CARRIERS  OF  PASSENGERS. 

VENDEES. 

See  RAILROADS. 

VENDOR  AND  PURCHASER. 

See  RIGHT  OF  WAY. 

VENDOR  AND  VENDEE. 
See  RIGHT  OF  WAY. 

VENUE. 

See  DEATH  BY  WRONGFUL  ACT. 

VIADUCTS. 

See  MASTER  AND  SERVANT. 

VIBRATION. 

See  EMINENT  DOMAIN. 

VICE  PRINCIPALS. 

See  FELLOW  SERVANTS. 

VIEW  BY  JURY. 

See  EMINENT  DOMAIN. 

VIEW  OBSTRUCTED. 

See  CROSSINGS. 

VIS  MAJOR. 

See  CARRIERS  OF  PASSENGERS. 

WAIVER. 

See  CARRIERS  OF  PASSENGERS;  STOCK,  INJURIES  TO. 

WAIVER     OF     COMPLIANCE     WITH     STATUTORY      PRO- 
VISIONS. 

See  EMINENT  DOMAIN. 

WANTON  ACTS  OF  EMPLOYEES. 

See  NEGLIGENCE. 

WANTONNESS. 

See  CARRIERS  OF  PASSENGERS;  DAMAGES;  NEGLI- 
GENCE; STOCK,  INJURIES  TO;  TORTS;  TRESPASS- 
ERS. 
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WARBHOUSBMEN. 

Evidence. 

Storage  charges,  evidence  as  to  reasonableness  of  was  competent, 

although  the  railroad  was  entitled  to  charge  higher  rate  than 

was  customary  with  other  warehousemen.    Central  of  Georgia 

Ry.  Co.  V.  Turner  (Ala.),  15. 

Where   consignee  has  accepted  delivery  of  freight,  and  sold  and 

removed  some  of  it,  the  fact  that  the  freight  still  remains  in  the 

cars   for  his   convenience   does   not  make   the   carrier  liable   as 

warehouseman.     Vaughn  v.  New  York,  N.  H.  &  H.  R.  Co.  (R. 

I.),  94. 

WARNINGS. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  MASTER 
AND  SERVANT. 

WARNINGS  FROM  EMPLOYEES. 

See  CROSSINGS. 

WARNING  UNHEEDED. 

See  CARRIERS  OF  PASSENGERS. 

WASHOUTS. 

See  CARRIERS  OF  PASSENGERS. 

WATCHMEN. 

See  CROSSINGS. 

WATER  AND  WATERCOURSES. 

See  EMINENT  DOMAIN. 

WATER   BRAKES. 

See  MASTER  AND  SERVANT. 

WEIGHT  OF  EVIDENCE. 

See  CARRIERS  OF  PASSENGERS. 

WEIGHT  OF  INJURED  PERSON. 

See  CARRIERS  OF  PASSENGERS;  PERSONAL  INJURIES. 

WHEELMEN. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS. 

WHIPLASHES. 

See  MASTER  AND  SERVANT. 

WHISTLES. 

See  FRIGHTENING  TEAMS. 

WHO  ARE  LICENSEES. 

See  LICENSEES. 

WHO  ARE  TRESPASSERS. 

See  TRESPASSERS. 

WHOLESALE  PRICE. 

See  EMINENT  DOMAIN. 

WIFE  AS  WITNESS. 

See  PERSONAL  INJURIES. 


952  GENERAL  INDEX 

WILLFULNESS. 

See  ACCIDENTS  ON  TRACK;  DAMAGES;  EVIDENCE; 
NEGLIGENCE;  PERSONAL  INJURIES;  TRESPASSERS. 

WRIT  OF  POSSESSION. 

See  EMINENT  DOMAIN. 

WRONGFUL  DEATH. 

See  DEATH  BY  WRONGFUL  ACT. 

YARDS. 

See  CHILDREN;  EMINENT  DOMAIN;  FENCES;  LI- 
CENSEES;  MASTER  AND  SERVANT;  RAILROADS  IN 
STREETS;  TRESPASSERS. 
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